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I. RESEARCH GOALS

This project was inspired by a trio of articles which came to
my attention in 1985. In that year I was ending two decades of
teaching and practicing civil and administrative litigation. Over
this span I had become increasingly disillusioned about the
condition of our litigation systems. For me the "modern" Federal
Rules of Civil Procedure had been amended into a hopeless and
often meaningless series of pratfalls and pitfalls totally
divorced from their opening hope, by now ironic, for the "just,
speedy and inexpensive determination of every action. "[1].
Indeed, this opening rule is one of the very few which by 1985
had not been amended into frustrating complexity.

I had come over the years to think of the Federal Rules as a
productive fee factory for downtown lawyers and an esoteric
playground for government and public interest lawyers. My
extended travels in federal case law [2] strongly confirmed my
sad impression that the Federal Rules, and their technical kin
like standing, mootness and ripeness, were advancing the cause of
gamesmanship with little public benefit besides challenging the
intellects of some federal court lawyers and judges. The event of
the states' unreflective adoption of the Federal Rules and of
their by now biennial amendments exacerbated my concern [3]. No
amount of "happy talk" from rule reformers [4] or the bench [5]
could allay my concerns. My perception of reality had become
quite different from theirs.

The domain of administrative procedure hardly offered a
comforting refuge. The Administrative Procedure Act of 1946 is as
unfathomable today as four decades ago, perhaps even more so
given the innumerable judicial glosses [6]. Any one with a
contrary view is cordially invited to teach my students, in one
class period, the meaning and application of any one of the
following, which are merely illustrative: "rule"; "substantial
evidence"; "administrative record"; "ex parte contact"; or "clear
error of judgment."

To be sure, thoughtful people were aware of the widespread
and deep deficiencies in our procedural systems and began
devising and testing alternatives long ago. Two of my mentors at
ColumJaia Law School, Professors Maurice Rosenberg [7] and Walter
Gellhorn[8], were at the forefront of reform efforts. Professor
Mashaw offered a new, management-oriented view of adjudicatory
"fairness" for the enormous administrative task of processing
social welfare entitlements [9]. But those efforts, opposed by
the natural conservatism and ingrained practices of bench and
bar, had led to no more than tinkering [10] and substantial
procedural reform seemed to be dying in the last ten years,
possibly another victim of the national "status quo" thinking
which swept our country after Watergate and Vietnam.

In 1985 Judge Jon Newman of the Second Circuit chose to
analyze our civil litigation system in the Cardozo lecture he
delivered to the Bar of the City of New York. In reading the
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version printed in the Yale Law Journal r 11] I could hardly
believe my eyes. Here they were, validated, the critiques,
sometimes outbursts, I had been visiting upon my students for
years! At last someone from above was yanking at the blindfolds
of Lady Justice.

I felt similar exhilaration when reading President Bok's
piece which was published earlier, though it was not widely
publicized until 1985, and may have inspired Judge Newman [12].
Bok's analysis of the defects in our legal system was brilliant.
But his piece did not have the focus and analytic
power of Newman's. Bok gave me faint pulse but Newman set my
still heart pounding.

Fittingly, the third inspiration came from another
once-upon-a-time mentor at Columbia Law School: Professor Marvin
Frankel. Always a scholar, he could not step from the trial bench
into private practice without sharing his experiences with the
legal world [13]. His explosive critique of our adversarial
system, to him more aimed at hiding than revealing truth, further
validated my thinking about the fundamental flaws in our
adjudicatory way of life.

My opportunities to contribute to this marvelous movement
were narrow, though my enthusiasm and energy boundless. I could
join the exploding "Alternatives" movement by teaching
Alternative Dispute Resolution ("ADR") , which I started to do in
the spring of 1986. I could also take some information from my
arcane specialty — federal grant law — and put it to use. While
constructing the "law of federal grants," I came into close
contact with an administrative court in the U.S. Department of
Health and Human Services ("DHHS," "HHS," or "Department") called
the Grant Appeals Board ("GAB" or "Board") . This Board was
deciding cases, ranging in size from 29 dollars to over one
hundred million dollars, with what seemed to me remarkable
speed and accuracy. In 1981 the Board adopted a set of procedures
aimed at processing cases in an efficient yet fair way. Here,
perhaps, was an object of study, in a field where I possessed
some expertise, which might offer valuable insights and
information for the new wave of reformers.

Judge Newman and others had called for empirical studies [14].
While the Board was not an experiment but, rather, an ongoing
adjudicatory system, and while scientific controls were absent
[15], there had to be ways of gathering empirical data from Board
cases which would enable me to make a systematic, fact-based
appraisal whether the expectations underlying the 1981 procedural
reform were being realized. With great help from the Board's
leadership and from empiricists around the country, I designed a
fact-based study of the Board's effectiveness and efficiency.
Appendix B describes our project methodology.

Before plunging into the results of this study, I should try to
place it in a broader context. Where does it fit amidst the court
improvement efforts sweeping the country from coast to coast?
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In general, the Board is an example of an adjudicatory
system [16]. At the outset of each case, the Board offers
litigants a mediation alternative. Once the parties reject the
mediation alternative, as they normally do [17], the dispute gets
resolved in the traditional adjudicatory manner. Facts are found
in "on the record" proceedings, law is ascertained through briefs
and argument, and a written, reasoned decision is rendered by a
panel of three Board judges ("Member") . Relief is spelled "B A
R D" for grantees suffering financial disallowances or penalties;
hence, the system does not have the voluntary choice
characteristics of negotiation, arbitration and mediation. The
Board is an imposed third-party intervener with exclusive
decisional power; consequently, the process differs from
mediation and arbitration where parties pick the third person
facilitator and decisionmaker, respectively. Nor do parties
choose their own rules for deciding a grant dispute at GAB, or
determine whether the Board decision will be final, which further
distinguishes the Board's mode from arbitration, negotiation,
mediation, or combinations thereof.

It is now clear that the Board has the classic
characteristics of a court. And despite its "appeal," it is
essentially a trial court which creates a factual record and
decides thereon, the one exception being when it reviews small
cases coming from other boards in HHS on a clearly erroneous
standard [18]. GAB applies federal statutes, regulations and case
law to disputed facts ascertained in a formal proceeding governed
by a Board-fixed set of procedures. It has been vested with the
exclusive power to make final decisions, reasoned in the judicial
style, in certain categories of disputes arising under financial
agreements between the Department and its customers.

Where the Board does distinguish itself from the typical
court or administrative board is in the planned use of special
procedures aimed at enhancing both efficiency and accuracy in the
decisional process. These special procedures will be fully
described and measured in later pages. For now it is enough to
know that the Board uses a simplified process falling somewhere
between the informality of small claims courts [19] and the
formality of federal and state court practice. Its action-forcing
deadlines, combined with firm judges firmly managed, keep cases
moving swiftly towards resolution, although flexibility is
retained to afford the process necessary for the correct decision
of complex cases. While it will hear witnesses when necessary,
the Board emphasizes documentary evidence over live witnesses,
which partakes of the growing administrative practice of
substituting depositions and affidavits for oral testimony
whenever possible, an idea which has been proposed for mid-sized
civil claims [20] . In its promptness of adjudication and
simplicity of process the Board's dispute resolution strongly
resembles court-ordered arbitration [21], but its tailoring of
process to meet the varying complexity and stakes of its caseload
weakens this comparison. Because the Board judges the
distribution between public and quasi-public bodies of "public"

i
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dollars, one might be tempted to see in it a form of ombudsman
[22]. But while the ombudsman merely recommends, the Board
decides and, interestingly, the disputants before the Board fight
as fiercely for "their" dollars as any corporate counsel in
federal court. Finally, in the tight management of a case by the
board member chosen to preside ("Presiding Member") , the Board
resembles federal district judges and magistrates effectively
using their pre-trial management powers under Federal Rule of
Civil Procedure 16. This is the perspective we have chosen to
emphasize and elucidate herein.

Judge Newman has called for empirical studies of fundamental
ways to improve the administration of justice. This project is a
small, humble answer to that call. In the tiny Grant Appeals
Board, buried somewhere within a colossus Department and but a
speck in America's justice machinery, may be found clues to help
in the refashioning of our civil justice system.
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II. DELAY AND INACCESSIBILITY: PROBLEMS OF AMERICAN CIVIL
LITIGATION

Professor Geoffrey Hazard has constructed an ingenious
argument which concludes, most surprisingly, that our American
civil litigation system "can be considered very efficient." [23]
That certainly is important news for court watchers. Given the
large and ever-increasing volume of outcries from bench, bar, and
the academy about the troubles of our court systems [ 24],
Professor Hazard's is a lonely voice.

A tricky argument takes him to his surprising conclusion.
First, he sees American civil litigation to be mostly "compulsory
bargaining," which he characterizes as a positive implementation
of the American value of individual autonomy and the American
anti-authority ethos [25]. The problem is, of course, that
court steps bargaining is a forced regimen, forced by the costs,
delays, and uncertainties of the dreaded trial list. Where is
free choice in any of this? [26] Are these legitimate
outcomes? [27] And is there "efficiency" in a system where, after
interminable positioning, posturing, threatening, and
"discovering," the lawyers settle in a rush before entering the
courtroom [28]?

Second, for those cases which reach bargaining impasse.
Professor Hazard sees the American ideal of the rule of law and
the achievement of justice being implemented inside the
courtroom [29]. But which courtrooms? Certainly not those where
most private citizens in America intersect with legal machinery.
Not in major urban areas where the quest for justice is quixotic
and often terrifying [30].

The flaws in Professor Hazard's reasoning are illustrated by
the following. We could achieve the same result by imposing a
high, arbitrary courthouse fee for the privilege of having an
officer, vested with the court's authority, flip a coin and
declare a winner. That too would force private bargaining and
produce the same psychic satisfactions [31] currently offered
by American civil courts, without the agonizing tribulations of
trial. What is needed, of course, is a system of civil justice
where, when invoked, the rule of law truly reigns and where
parties are glad to enter as a true alternative to bargaining,
mediation, arbitration, self-help, or claim abandonment.

Derisively labeling the literature concerning court
overutilization as "hyperlexology, " [32] and challenging the
data of the hyperlexologists as "naive speculation and
undocumented assertion," [33], Professor Marc Galanter
challenges the idea that there is too much law and litigation,
the value judgment underlying hyperlexology ( "floods,"
"explosions," etc.). Yet it is important to understand that his
point is not that our court systems are healthy; indeed, he says
nothing about that. Rather, his data indicate that while
litigation rates have not increased appreciably over time, the
type of litigation has changed [34], bringing, in combination

Ki
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with legal developments, an increase in pre-trial, trial, and
post-trial complexity [35]. Professor Galanter sees the types
of litigation and the changes in substantive and pro;:edural law
for judging and processing them as simply reflecting the new
American community — "multiple, partial, ... emergent ...

urban." [36]

Thus, there is congruence between Galanter 's data and the
crescendo of voices warning of a "crisis in the courts." Most of
the "crisis" literature is based upon personal experience. But
what the writers may lack in empiricism they fulfill with
reputation and experience. Accounts of unnecessary delays, costs,
and access barriers, and of a decreasing quality of justice, have
been voiced by renowned federal judges at all levels. Baclc in the
Sputnilc era Chief Justice Warren spoke of the "interminable" and
"unjustificible" delays in our courts [37]. Years later Chief
Justice Burger characterized civil judgments, even when
acceptable in result, as being "drained of much of [their] value
because of the time lapse, the expense, and the emotional
stress." [38]. In what will undoubtedly be an important platform
in the legal reform agenda for the coming decades. Judge Newman
of the Second Circuit used the prestigious Cardozo lectures to
call for a fundamental "rethinking" of the American civil
litigation process [39]. He scolded the reformers for
"bemoan [ing] the delays and costs of courtroom encounters while
working mightily to refine the system in ways that make it even
slower and more expensive." [40]. According to Judge Newman, we
must abandon our customized procedural systems aimed at achieving
an unattainable ( because unknowable) fairness and move toward
some type of efficient mass processing which will attain a higher
quantity of justice from a global perspective.

Predictably, the strongest laments have come from the
trenches: the trial bench. Judge Marvin Frankel stepped away from
the federal bench, after a decade of trying cases, with many
doubts about the validity of adversary procedures which often
seemed to shroud rather than reveal truth: "But the play alone
cannot be sufficient when the question is the doing of justice in
real life." [41]. Other respected federal district judges have
noted the adverse impact which lawyer control of litigation —the
hallmark of adversary systems — has, not only on achieving
correct outcomes, but also on the achievement of efficiency in
civil court [42]". The state trial bar has spoken too. In a
moving account of the systemic injustices she observed in her
years as a trial judge in the Philadelphia Court of Common Pleas,
Judge Lois Forer sadly concluded that the key to "justice" was
money. Only the rich could afford a decent trial of their
cause. [43]

National attention on the "crisis in the courts" theme was
achieved by a widely publicized writing from the academy. The
prestige of the university was thrown into the fray when the
President of Harvard University, formerly dean of their law
school, attacked the fundamental flaws in our legal system which
looked "grossly inequitable and inefficient" in offering "far too
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much law for those who can afford it and far too little for those
who cannot ."[44]

.

The experiential data of the judges, lawyers, and academics
are being broadened now by empirical studies conducted by
organizations like the National Center for State Courts, the
Federal Judicial Center, and the Rand Institute for Civil
Justice. Thus far, this research has focused primarily on the
problems of delay and congestion [45]. We have learned for
sure that there are many very slow and congested courts and that
we are, indeed, in a worse position than in the past. This
research is beginning to create necessary definitions, to
understand the phenomena of court process, and to identify the
determinants of delay and congestion. For example, research has
uncovered the powerful role played by bench and bar attitudes —
the "local legal culture"—in producing delay and in resisting
change [46]. It has taught us that action-forcing, enforced
procedures have had positive results in some courts [47],
that the individual calendar system offers considerably faster
paced litigation than the master calendar system [48], and
that the desire of some trial judges to advance the law through
scholarly opinion-writing has conflicted with their duty to
decide cases promptly [49]. This research is also casting
doubt on some traditional explanations of court delay, such as
court size [50] and caseload [51], as well as on the
effectiveness of traditional cures, like
settlement-prodding [ 52 ] , adding judges [53], and restricting
continuances [54].
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III. CASE MANAGEMENT AS A SOLUTION

Perhaps three decades ago a "relatively new concept" [55]
emerged as a means of unclogging courts and speeding up civil
litigation: aggressive case management by judges. Judge Kaufman
of the Second Circuit, then a trial judge on the Southern
District of New York, offered the following rationale for this
departure from the traditional view leaving case management in
the hands of the lawyers:

Primarily we seek means of ensuring justice and it has
been the conclusion of all who have studied the problem
that the best means to this end is an able and active
judiciary. Contrary to what most of us have accepted as
gospel, a purely adversarial system, uncontrolled by the
judiciary, is not an automatic guarantee that justice
will be done. . . . [J]udicial intervention into the
pre-trial preparatory procedures is built into the rules
themselves and as such is now a recognized and accepted
part of our legal traditions. Thus our "adversary system"
is not pure adversity. To call it an "adversary sustem"
alone is to misstate. It is an "adversary judicial
system" ; the Judge too has a function. [56]

Judge Kaufman perceived an "inexorable progress towards
greater and greater judicial supervision" as the solution to the
"crush" of litigation [57].

The federal bench produced many converts and zealots [58].
While new management techniques varied in details from courthouse
to courthouse, an interventionist custom began to build up in
certain chambers [59]. Judges started intervening of their own
volition as managers of cases assigned to them under the federal
"individual calendar system." [60]. They intervened early in
the litigation and periodically thereafter, either in person or,
increasingly, by means of telephone conferences [61]. They
informed themselves about a case by studying its file and by
questioning the lawyers. Their goal was to interject their
informed judgment and experience to move a case along as quickly
as was consistent with justice. They intervened with the
following objectives in mind, each of which was backed, actually
or potentially, with rulings: forcing early attorney
preparation [62 J; identifying areas of factual and legal
agreement; sharpening of issues and elimination of doubtful
claims and defenses; curtailment of unnecessary discovery or
unreasonable blocking of legitimate discovery; discouraging
futile motions and focusing legitimate ones; encouraging and
guiding settlement discussions; and careful preparation for trial
of those disputes which reached negotiation impasse.

The above is not to imply that strong judicial intervention
is the invariable rule in federal court, only that some
pioneering judges have seized upon this alternative as their way
of coping, if not with the "crisis in the courts," at least with
the one in their own courtrooms. Interviews with federal judges
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indicated strong disagreements about the degree to which it was
appropriate for judges to manage a case [63]. For every
activist, interventionist district judge, one could find another
who preferred the patient germination of a case at the lawyers'
discretion, or who perceived the attorneys as knowing far better
than the judge how to try "their" case, or who thought cases,
like wine, had to mature to settlement, or who thought pushy
judges had a negative effect on settlement possibilities, or who
thought his job was simply to try cases. These differing views
were reflected in empirical studies which showed a wide variation
among federal districts in case processing time and
productivity. [64]

It is also important to note that active judicial management,
either in person or through clerks and magistrates, must be
combined with automatic, action-forcing procedures for optimum
management results. It is intervention in the entire civil docket
in a systematic way which decongests and speeds case flow, not
impromptu management. Indeed, the Federal Judicial Center has
concluded that it is the automatic action-forcing procedures
which are the key producers of efficiency [65], On the other
hand. Judge Rubin believes that courts cannot rely on procedures
alone. He states:

Some highly productive courts set time schedules
without conferences in each case. However, the
conference procedure is more flexible, permits
greater allowance for the needs of counsel in each
case and requires little more court time [66].

IV. THE GRANT APPEALS BOARD

A. THE NATURE OF GRANT DISPUTES

We have warned elsewhere that the legal nature of the federal
"grant" or "grant-in-aid" defies easy characterization, whether
as a contract, as a trust, as a partnership, or as a gift [67].
For the purpose of identifying the nature of legal disputes which
arise under grants, however, the most appropriate analogy is the
enforceable agreement. The United States offers financial aid for
defined purposes and under detailed conditions to states, local
governments, universities, and non-profit organizations. The
ultimate goal of grants is to support or stimulate these
subnational and quasi-public units in the provision of a wide
range of public services. In formally accepting such financial
aid the recipient becomes a "grantee" and commits itself to honor
all conditions of the grant, while the United States becomes
obliged to pay the amounts promised in the way promised [68].

The United States Supreme Court has recently emphasized the
quid pro quo nature of the federal grant in holding that only its
direct recipient can normally be held responsible to honor the
conditions of aid and not those who might indirectly benefit from
an aided project [69]. The high court earlier had announced a
doctrine of strict construction, against the United States, of
the statutory terms of aid [70]. The Administrative Conference of
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the United States concurs in emphasizing the contractual nature
of grants. In Recommendation 82-2, "Resolving Disputes Under
Federal Grant Programs," the Conference asserted that "grants
represent an understanding on the part of the federal government
and the grantee that is in the nature of a contractual
commitment ."[71]

Most federal grants carry with them a vast array of
"strings": conditions which must be met by the grantee. In
another work we have characterized these conditions either as
"programmatic," or "primary cross-cut," or "secondary
cross-cut. " [72 ] . We shall offer brief explanations of these
technicalities because such definitions may help us understand
the types of disputes which arise under grants and make their way
to the Grant Appeals Board.

Each federal "program" has its unique set of rules defining
how the particular aid may be spent. These are "program specific"
or, more concisely, "programmatic" conditions. All grants but
revenue-sharing are "categorical" — available only for defined
types of programs and projects — and rules are needed to
establish the parameters of the categories. This is accomplished
by statements of purpose in grant statutes and regulations along
with detailed specifications of ways in which the money may be
spent

.

Typically, the rules will define the categories of persons
who may be helped by the program receiving federal aid. These
will be the "eligible beneficiaries." For example, the United
States asserted without success in a recent case at the Board
that Louisiana had improperly used federal funds by serving 931
children in foster care who, the federal government claimed, were
ineligible because OHDS had not given prior or simultaneous
authorization of such care. [73] Grant rules will further specify
the types of services which may be provided to the beneficiaries.
These will be the "eligible services." To illustrate, does a
child support program authorize the expense of sending sheriffs
to bring non-supporting parents to court? The Board thought not
in a case whose reasoning we have criticized [74]. Similarly,
grant rules will define the operational activities which are
supportable with federal aid. As an illustration, the United
States would pay for efforts to collect money from third parties
liable to provide for people who were medicaid-supported, but not
for people who received medical care in programs wholly funded by
the state. [75]

Dozens of additional programmatic conditions will serve to
establish a program operation which accomplishes the
objectives of the particular grant program. States and other
recipients, for example, usually must have a "state plan" which
is sometimes a boilerplate recital of assurance of compliance
with assorted program conditions. One of these assurances might
involve the development of a case plan for each beneficiary and
periodic review of the individual's progress. Auditors would then
use sampling techniques to determine the grantee's rate of
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compliance in the thousands of individual cases on its roles.
This type of condition was involved in GAB Decision No. 706 in
which the Board reviewed several specific cases in the sample and
ruled that the State of Maryland had satisfied program conditions
in three of eight contested cases. [76]

A "primary cross-cut" is a type of grant condition which
serves to achieve a program's primary objective but which is
found in many other programs. It is a "cross cut" because the
condition cuts across many programs.

The financial rules attending federal grants are good
examples of primary cross-cuts. One is the condition that the
grantee share with the United States the financial burden of
running the program. This is the "matching" rule, expressed in
many programs as a percentage of "Federal financial
participation" ("FFP") . Congress often uses variable matching
rates to induce grantees toward certain activities by offering a
higher FFP rate. States will then claim reimbursement under the
higher rate for activities which are close to the line, leading
to disputes which end up at the Grant Appeals Board. Some cases
will illustrate. In one case Congress reimbursed ordinary
administrative costs in the medicaid program at a 50% rate but
then tried to get states to adopt computerized management systems
by offering to pay three-fourths of the cost "attributable to the
operation of" a Medicaid Management Information System. HCFA
challenged New Jersey's allocation of certain indirect costs to
MMIS and the state brought a winning appeal to the Board. [77] In
a second case, also involving the medicaid program. Congress
sought to induce "skilled professional medical personnel" into
the program's management by increasing matching for their
salaries from 50% to 75%. New York claimed the higher
reimbursement rate for its health care fiscal analysts and
auditors, who set compensation standards for medicaid providers,
performed desk audits of claims, and did field investigations for
rate appeals. The case was close, but the Board upheld HCFA's
disallowance. [78] A third case involved a question "purely ...
of documentation": In how many of 66 cases the California
Department of Health Services had proved that abortions were for
family planning, as opposed to miscarriages and medical
necessity, thereby qualifying for 90% instead of 50% federal
reimbursement. [79]

Disputes over matching, like those above, require the Board
to ascertain the types of activities performed by the grantee and
the types of personnel performing them and then to determine
whether such people and activities "fit" under the statutory
reimbursement standards. This is a typical kind of Board
adjudication, as are disputes about whether the grantee in fact
incurred claimed expenses, about whether outlays were countable
as matching, and aibout other such budget matters. A great number
of cases before the Board involve, in whole or part, review of
the grantee's documentation of claimed expenses to determine
whether the grantee has met its burden of proving its right to
reimbursement

.
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Another set of primary cross-cuts is the cost principles.
These are vast, detailed, and complex accounting standards which
probably produce more disputes which reach the Board than any
other type of grant condition [80]. The cost principles are too
technical to be reviewed here, but some simple examples might
help the reader understand the nature of a "cost principle" and
the types of disputes arising under them.

For an outlay to be federally compensated, the grantee must
demonstrate not only that it was actually made [81], but also
that it helped achieve the purposes of the grant-aided program.
In the language of cost accounting, the expense must be
"allocaJDle" to the program. Many cases at the Board involve
fights about whether or not particular outlays carried out a
prograun's objective. A clear example of an impermissible use is
where a grantee "loaned" part of its Head Start grant funds to
its other programs. [82]

Over the years the United States has developed dozens of
detailed rules of "allowability" for categories of costs.
Disputes involving these "selected items of cost" frequently make
their way to the Board. [83]

Often the cost principle involved is whether a grantee's
outlay was reasonable in amount. A humorous instance involved the
purchase of 620 trash receptacles for $527 each by the Head Start
Program in Puerto Rico, with no demonstration of what was wrong
with the $55 model [84]. A dramatic dispute involving the
reasonableness of cost arose from New York's retroactive
adjustment of the fee schedule for certain medicaid providers.
The state reexamined its reimbursement levels for 1974-1978,
determined they were below true costs, recalculated them, and
claimed $123 million in additional federal financial
participation for the period. The HHS Grant Appeals Board
rejected the arg\iment of the United States that the original fee
schedules were nonadjustable. Assuming that the final costs were
reasonable, it held that the relevant statutes and regulations
did not prevent a retroactive fee schedule adjustment. [85]

Should an aided program have certain income or rebates, such
as tax refunds [86] or federal overpayments [87] or interest
on undistributed collections [88] , the question becomes one of
allocating "credits" between the financial partners. Similarly,
interest earned on advanced grant funds must normally be returned
to the United States, except if the grantee is a state. This rule
has been the subject of a number of disallowances appealed to the
Board. [89]

GAB also has jurisdiction over indirect cost disputes. Most
grantees are now able to develop and negotiate with the United
States a "cost allocation plan." This is a master plan for the
measurement of indirect costs and their distribution cunong
different programs run by the grantee. When the "cognizant"
federal agency disagrees with elements of a cost plan, the
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dispute is properly brought to the Board. [90]

The third class of program conditions is the "secondary cross
cut." These are grant rules which are usually attached to all or
many grant programs and which have ends in themselves, ends which
are sometimes in conflict with a program's primary purposes.
Examples would be the nondiscrimination rules which cross-cutting
statutes tag onto all "federal financial assistance." These
prohibit discrimination in aided programs on the basis of
race[91], handicap[92] , sex[93], or age[94]. The Board does
not enforce such secondary cross-cuts; jurisdiction lies in other
offices such as the Office of Civil Rights in the various
departments

.

The Agency decision which will typically come to the Board is
a fiscal disallowance. [95] An audit will have revealed, in the
Agency's eyes, "unallowable" expenditures claimed by the grantee
and reimbursed by the United States. The government will deduct
the sum from the grantee's next payment or, if no future grants
are in sight, demand repayment. The fiscal disallowance is
usually finalized at the regional level after negotiations with
the grantee. Regional directors have discretion whether to
convert audit recommendations into fiscal disallowances, although
they are under pressure from the Office of Management and Budget
and the Comptroller General to recover misspent grant funds [96]
and Congress has begun to withdraw such discretion by imposing
mandatory fiscal penalties for certain grantee
noncompliances. [97] The converse of a penalty is an "incentive"
payment which Congress occasionally offers to lure grantees into
certain activities. [98] Of course, withdrawal of an "incentive"
payment when a state is found to have violated the incentive's
conditions is functionally equivalent to a "penalty" or
"disallowance.

"

The two remaining fiscal sanctions for violation of grant
conditions are termination of the grant or voiding it.
Termination may follow an Agency finding of substantial
noncompliance [99], and a voiding may occur when the Agency
discovers material misrepresentation in getting the grant. We
found only three termination cases and one voiding action in our
sample of 274 cases.

In summary, the decision which reaches the Board is normally
a fiscal sanction, whether a disallowance, a penalty, a
recoupment for grant ineligibility, a termination for
noncompliance, a withdrawal of an incentive payment, or a voiding
for misrepresentation. There will be a precise amount either to
be repaid by the grantee or to be withheld from future
allotments. Sometimes the Agency will lump together several
fiscal sanctions, as when several distinct disallowances are
recommended in a periodic audit. The questions before the Board
involve reconstructing what the appellant-grantee did with grant
funds, using docximentation produced in the normal course of
grant administration sometimes supplemented by testimony of
program officials. After determining the grantee's conduct, the
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Board judges whether such was authorized and reimburseable under
relevant grant norms and, if not, whether the fiscal sanction
imposed was correct in amount.

The dispute reaches the Board in a partially crystallized
state. Typically, a regular [100] or special [101] audit will
produce a report (and background documents) recommending certain
fiscal action. After discussing the problem with the grantee and
giving it an opportunity to submit rebuttal documentation, the
regional director determines which disallowances or other adverse
action he will take as the final agency decision. Important to
our study is an understanding that grant disputes do not arrive
at the Board in a raw, undeveloped state but, on the contrary,
have already been processed for months, sometimes years, at the
Agency level. While the extent to which grantees have had an
opportunity to contest at the regional level will vary from case
to case, it is safe to say that the grantee will have had some
opportunities to be heard at that level before appealing to the
Board

.
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B. ROLE OF GRANT APPEALS BOARD

Origin of Board

The Grant Appeals Board was created in the Office of the
Secretary in 1973 [102], a year when the "E" still belonged to
HEW [103] and when the vast outpouring of domestic assistance
programs of the Great Society had reached its zenith [104]. Tens
of thousands of small grants were being awarded annually at the
discretion of agencies like the Office of Economic Opportunity,
the National Science Foundation, the Manpower Administration in
the Department of Labor, and the Law Enforcement Administration
in Justice [105]. The undoubted queen of the discretionary grant
was Health, Education, and Welfare. Through its Office of
Education, HEW ran 29 distinct education programs; its Public
Health Service awarded health research and training grants under
90 distinct statutory authorizations; and the Social and
Rehabilitation Service operated 13 welfare related discretionary
grant programs [106].

Grantees were pressing for a "greater measure of due
process" [107] in the award and administration of these funds,
and HEW responded by creating a mechanism in its highest office:

[A] Departmental Grant Appeals Board from which Grant
Appeals Panels would be selected for the purpose of
reviewing and providing hearings upon post-award
disputes which may arise in the administration of
certain grant programs by constituent agencies of the
Department of Health, Education and Welfare. [108]

The goal was to provide "fair or impartial review or
reconsideration" of disputes between grantees and officials
administering the Department's grant funds. [109]

It was a tentative, modest first step. The Board's
originators totally lacJced "any feel for the prospective size and
complexity of the Board's caseload." [110] Against this backdrop
of uncertainty, the Board's subject matter jurisdiction, as well
as its authority, was sharply limited at the outset. The Board
was given power with respect to programs making "direct,
discretionary project grants." These programs were large in
number but small in dollar outlay. Any other type of program —
for example, a "state plan, formula program" [111]—had to be
specially designated for Board jurisdiction by the Secretary and
the head of the operating division.

Nor could the Board decide any dispute within the covered
programs. For example, apart from the narrow category of
noncompeting continuation awards, the Board could not, and still
cannot, review the fundamental decisions whether to award a grant
or how much to award. [112] The types of disputes which could be
brought to the Board were:

1. noncompliance terminations of grants, in whole or
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part;

2. disallowances based upon unallowable expenditure or
inadequate documentation;

3. disapproval of a request to incur an
expenditure [113];

4. voiding of a grant; [114]

5. decisions concerning indirect cost rates and certain
other rate determinations. [115]

The power of the Board was limited in two additional ways.
First, the Board's decisions were essentially advisory. If the
head of the operating division ("Constituent Agency" or "Agency")
was displeased with the result, he could reverse or modify it,
though it was hoped that a "reasons requirement" [116] would
curtail arbitrary action. [117] It also looked like the
Secretary himself could reverse or modify the Board without
offering any reasons. [118]

Second, the Board could not hold Department rules nor
statutes to violate the Constitution. This was accomplished
by a clause in the original Board charter which stated that
"[t]he Panel shall be bound by all applicable laws and
regulations." [119] This did not stop the Board, of course, from
interpreting its way around possible conflicts. And it is still
an open question, according to one Member, whether the Board may
void a regulation in plain conflict with an applicable statute.

Neither the original charter nor the 1975 revision [120],
which added "Subpart B —Practice and Procedure" — contained
much in the way of procedural innovation. On the contrary, the
authors explicitly chose their model from the Federal
Administrative Procedure Act of 1946:

This decision and review structure follows procedures
customarily used by Federal agencies for review of
hearing decisions under the Administrative Procedure Act
and is designed to afford to aggrieved grantees maximum
due process and to the heads of the constituent agencies
the benefit of a full record before a final decision is
made in disputes between grantees and employees or
officers of the agency. [121]

The power of the panels to judge that no material facts were
in dispute and to proceed thereafter by means of an informal
conference [122] were already respected facets of the
administrative process. [123]

Growth of the Board

Possibly the most significant event in the Board's history
was the extension of its jurisdiction, starting in 1978, to



682 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

disallowances within formula grant programs. [124] Most of
DHHS's large, state plan-formula programs are now included,
medicaid and public assistance being the most significant. [125]
This converted GAB into a major league player. From an anonymous
board handling "nickle and dime" disputes, the Board began
fielding multi-million dollar claims, many of which involved
public law issues of great national importance. To the Board also
came new players: the litigating offices of the great state
health and welfare agencies like the Departments of Social
Services of New York and California. Table 4A illustrates this
caseload growth:
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TABLE 4A: BOARD APPEALS AND WRITTEN DECISIONS: 1973-1985

Year

1973

No. Appeals *

15

1974 23
1975 21

1976 19
1977 24
1978 163
1979 243
1980 189
1981 221
1982 254
1983 288
1984 257
1985 275

Dollars Appealed Written
Decisions

$ 286,839
20

$ 1,305,537
$ 12,315,506 16

$ 484,911 15
$ 681,465 17
$ 69,742,235 84
$ 511,284 104
$ 918,667 109
$ not available 135
$ not available 127
$ not available 161
$ 569,667,443 150
$ 588,563,015 n/a

* Slightly overstated because requests for reconsideration are
docketed as separate appeals.
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A second significant development was the vesting of final
decisional authority in the Board in 1981. [126] This was
probably more of a psychological than a substantive boost. No
Board decision had ever been overturned by the head of a
Constituent Agency or the Secretary between 1973 and 1981. [127]
Still/ the Departmental power had loomed above the Board,
and litigators had the uneasy feeling that their winning advocacy
could be obliterated by a stroke of the pen. [128]

The vesting of final decisional authority in the Board
acquired even greater significance when the Southern District of
New York held in 1980 that disallowance disputes had to be
processed through the Board before being brought into federal
court. [129] Thus, at the beginning of this decade not only was
the Board "the only game in town," but it was also a game which
had to be played! Before seeking judicial review in federal court
under the Administrative Procedure Act, 5 U.S.C. $702, a DHHS
grantee must first process its complaint through the Board.
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C. BOARD PROCEDURES

Procedural Reform

The Board's "charter" was considerably revised in 1981 for
the purpose of creating a modern procedural system [130]. The
hope was to design a quick, fair, flexible, and
easy-to-understand set of procedures. The drafters sought to
imbue their procedures with the following attributes: a "fast"
decision, measured against normal court or bureaucratic
processing time; a "final" decision — final at least at the
agency level; an "expert" decision; a decision produced with less
than ordinary cost and time consxamption; decisions less likely to
be litigated further — meaning, presumably, high grantee
satisfaction with the process and the results, regardless of
outcome; a better administrative record for sound judicial action
on review; a process resistant to the pressure of political
intervention; and a process which offered a healthy forum to
expose, analyze, and resolve specific grantor-grantee problems of
a serious, recurring nature [131]. In the following paragraphs
we outline the new procedures which were in fact adopted in 1981
and are currently in force.

Regular Process

Three distinct methods of dispute resolution were instituted
by the Board, which we can call "simple," "regular," and
"complex," but most cases are assigned to the regular process. We
shall describe the regular process in some detail, then compare
and contrast the alternative procedures. Cases are channeled into
expeditied or regular process by the Presiding Member in the
letter acknowledging the appeal. Parties occasionally try to
convince the Board that their controversy deserves a higher level
process, such as a formal evidentiary hearing, and have had some
success.

Two factors, revealed on the face of the notice of appeal,
determine the appropriate process: amount-in-controversy and fact
or issue complexity. The Board retains flexibility to "enhance"
its review by allowing oral hearings under special circumstances,
and in our case sample exercised this option 17 times. On four
occasions the Board rejected an appellant's claim that material
facts could only be established by the witness examination,
cross-examination and confrontation which a traditional trial
format affords. While the Board vigorously pursues its goal of
efficiency by officially posturing against requests for slower,
more costly procedure, it in fact grants more complex process
upon an appropriate showing.

All cases start with an appeal from an Agency decision. The
Department has formalized by regulation the process its operatina
components use to notify and finalize their decisions in grant
disputes [132]. Such official notice, a "final written
decision" ("agency decision"), is to contain a complete statement
of the background and basis of the decision, including references
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to applicable laws, and enough information to enable the affected
party and potential reviewers to understand the issues and the
Agency position on them. This format was imposed as an
important part of the 1981 procedural reform, and the Board has
not hesitated to police this regulation by returning
nonconforming notices to the Agency with instructions to cure the
defects identified by the Board. These rules aim to impose more
"discipline" on the operational arms of DHHS by requiring them to
identify issues in dispute clearly, make sincere efforts to
resolve them, and, in cases of impasse, create a document
"containing a complete and concise factual and legal basis for
the agency's action." [133] At a minimum such a decisional
process would provide a firm foundation for an appeal, and it
might even produce better decisions, thereby eliminating such
appeals [134]

.

After receiving the agency decision, a grantee has 30 days to
bring the dispute to GAB by means of a "notice of
appeal" ("notice") . The Board has not issued a special form, but
requires simply that the notice contain: a copy of the agency
decision, an indication of the amount the grantee claims is in
dispute, and a "brief statement of why the decision is wrong."
The Board liberally allows appellants to correct defects in the
notice, such as not including the agency decision, as long as
the appeal appears to be timely. We found wide variety in the
notices, from simple one paragraph pleas to 20 page technical
legal arguments. A fair number of such notices are filed by
non-attorneys who are not versed in standard legal formats.

Ten or fewer days later, the Board sends an acknowledgement
of the appeal ("acknowledgement") . This, we shall see, is a
surprisingly important event. In addition to their perfunctory
tasks of sending appellant a copy of Board procedures, notifying
the Agency ("respondent") of the dispute, offering the parties a
mediator, and informing the parties of what's next — usually the
submission of a brief and appeal file by appellant —
acknowledgements often begin the case management process. In many
instances the Presiding Member has before him or her, in the
notice and agency decision, considerable information about the
dispute. He or she can begin to identify the legal issues, see
which facts are agreed to and which are in dispute, and sense the
types of documentation which are likely to be available. A fair
number of the Board controls we discuss in Section VI are
interjected in the acknowledgement [135]. Here we also find the
tentative assignment of a case to a procedural track.

In the regular process the next event in the preparatory
phase of the case is the creation of an appeal file, with
accompanying arguments. The Board perceives its "basic process"
as "review of a written record (which both parties are given
ample opportunity to develop) consisting of relevant documents
and statements submitted by both parties. " [136] Thirty days
after the acknowledgement, appellant submits both its appellant's
brief and an appeal file [137]. In practice, the appeal file is
typically an appendix to the brief and is used as a source of
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fact citations in the brief. The Agency then has 30 days to
submit a respondent's brief and a supplemental appeal file [138],
the latter usually being in the form of an appendix to the
respondent's brief.

This is obviously an important case management phase. Here,
not only do most material facts surface, but legal and fact
issues begin to crystallize. Not surprisingly, the Presiding
Member will often intercede with information demands. Parties
will be instructed to answer, either in the appellant's reply or
in special submissions, multiple questions to clarify their
positions, as well as being pressured to make fact and legal
admissions which seem reasonable from the face of the documents
and arguments submitted [139]. It is important for the Board to
have, at this phase, as complete a documentary file as possible.
The Board recognized, while planning the procedural innovations
in 1981, the central role to be played by the appeal file:

While in the past the accumulation of documents
submitted to the board over time effectively became an
appeal file, the procedures now would make it clear that
there is a responsibility early in the process for both
parties to properly organize and submit relevant
documents, and that the appeal file is the documentary
heart of the record reviewed by the Board [140].

Of the cases we studied, 140 reached the stage when an
initial appeal file is submitted by appellants. Pages in these
files totalled 12,326, for an average of 88 and a median of 51.
In these 140 cases, either the Agency or the appellant, or both
submitted supplemental documents for the appeal file 109 times.
Such supplemental submissions totalled 10,609 pages, with an
average of 97 pages and a median of 49. All together, 140 cases
produced a total of 22,935 pages of documentary evidence, for an
average per file of 164 pages.

Once briefs and documents are submitted and the Presiding
Member's questions answered, many cases on the regular track are
in fact ready for disposition. When the parties agree, the case
is then decided on the written submissions — either finally or
semi-finally by means of an Order to Show Cause which gives the
party targeted for defeat a last gasp argument [141]. According
to one Member, the device of a show cause order or tentative
decision is less frequently employed at present than in the early
years under the new procedures. We counted 55 instances in our
1981-1985 sample of 274 cases [142].

When the "informal conference" ("conference") is the next
stage of the preparatory process, the Presiding Member takes firm
command [143]. The rules, indeed, plainly recognize this
authoritative role: "The informal conference primarily involves
questioning of the participants by a presiding Board
member. " [144] Typically, he or she issues a series of questions
to be addressed seriatim by the parties, either by their lawyers
or by their technical experts or by both [145]. When conducted in
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person, these conferences resemble more a roundtable discussion
than a trial. Their purposes are:

To give the parties an opportunity to make an oral
presentation and the Board an opportunity to clarify
Issues and question both parties about matters which
the Board may not yet fully understand from the
record [146]

.

While appellant usually starts the response to each question and
the Agency then talks, there are frequent Interruptions by Board
questions, comments, and clarifications. After formal responses
to the planned Inventory of queries, a free flow conversation
takes place among all present, Including Individuals who are
program experts. The Members call these people "participants"
Instead of "witnesses" because they provide Information not
related to disputed facts but rather background material which
helps explain a party's position. Ever Increasingly, the Board
has come to rely upon audio-taped telephonic Instead of In-person
conferences [147]. We recorded whether conferences and hearings
were conducted by telephone or In person and found an 80% use of
the telephone. The conference call phone system simply
substitutes for the table, the free-wheeling format being
essentially the same.

The normal case then moves directly to decision. The
Presiding Member may ask for proposed findings and
conclusions [148], but we noted no Instances of this In the case
files. More typically, the Board will send a "tentative decision"
to the parties for their comments. Also, an occasional
post-conference query was posed to one or both parties when a
review of the conference transcript [149] revealed a fact lacuna
or legal ambiguity.

Simple Process

For small stakes cases, $25,000 or less, an even simpler,
faster process exists. If an HHS Agency has already conducted a
formal review process by a board or other relatively Independent
reviewing authority, which resulted In an on-the-record decision,
this record Is forwarded to the Board for what is, essentially,
appellate review under a "clearly erroneous" standard. After
receiving the acJcnowledgement, the Agency sends the Board the
record below, the appellant submits a statement why the decision
below was clearly erroneous, and the Agency may, if it wishes,
submit a statement defending the decision below. These
submissions are all to be made within 3 days of the
acknowledgement. These cases are, therefore, prepared for
decision within 40 days of the notice of appeal, unless the Board
exercises its discretion to "allow or require the parties to
present further arguments or information." [150] One Member said
in an interview that when she sees that new matters are raised in
the notice of appeal, she will require the Agency to respond to
them, thereby adding an unprogrammed step to the process.

i
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The other category of simple process is comprised of cases
worth $25,000 or less which have not had a formal [151] prior
review. In these cases each party has 30 days from the
acknowledgement to submit short arguments — ten pages or less —
and relevant background documents. Each party then gets to
respond orally to the other's submission in a telephone
conference arranged by the Presiding Member. Assuming further
proceedings, briefs, or submissions are not allowed, these cases
are ready for decision in less than two months.

We thought we would encounter requests for conferences or
hearings in "expedited" cases under the authority of 45 C.F.R.
$16. 12(b) but were mistaken. We coded for requested conferences
but only found five requests for a prehearing conference (all
granted) in cases scheduled for a hearing on the merits. In the
26 cases in our sample processed on the "expedited" track, no
appellant sought a live hearing or conference. This seems to
confirm the Board's judgment that the amounts involved in such
cases do not justify complex litigation methods.

Complex Process

The rules provide a formal hearing process in which witnesses
may be cross-examined and rules of evidence applied. This process
applies to cases in which (1) complex issues or disputed material
facts are found and (2) the Board believes an adversary,
evidentiary format would assist its decisionmaking. The Board
explicitly discourages requests for oral hearings because of
their expense and time-consumption [152]. Although this
conclusion is based on an express statement in the Board's
charter. Members emphasized in interviews that they discourage
evidentiary hearings only when they believe them unnecessary
after studying the case file.

In our case sample we located 20 instances in which a party
filed a written request for a formal fact hearing. The most
common disposition (n.9) was for the Board to convince the party
that a telephone conference would serve its needs, with the party
then withdrawing its request. Parties typically make an
immediate request for a hearing to preserve their options, then
quickly recede when it becomes clear that an evidentiary hearing
will not advance their cause. On six occasions the party's
request for a fact hearing was granted, while four times it was
denied. In the remaining case the appeal was withdrawn before the
Board acted on the request.

The 2U30ve data suggest that- a persistent party stands a
reasonaODle chance in getting a formal evidentiary hearing before
the Board, though the instances are too few to be definitive. In
an interview, the Board Chair stated that a party's non-frivolous
request for an evidentiary hearing will be granted, although the
Presiding Member may try to steer the parties toward a different
process.

In eleven other cases the Board and the parties agreed.
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without a formal written request, that a fact hearing was
necessary. All together, then, only 17 of 137 dockets which were
fully adjudicated used a formal, evidentiary hearing. Apparently,
the Board and its litigants agree that traditional trial arts add
little to the decisional process in most cases. In a later
section we discuss the types of issues presented in Board cases
and how they rarely involve strong fact conflicts and credibility
problems, thus lessening the need for cross-examination of
witnesses.

Mixing, Matching, and Inventing

In practice the boundaries between the three procedures are
not as clearcut as would appear from the face of the Board's
rules. The Members have, not surprisingly, tailored procedures to
the exigencies of each case without overly worrying about the
"track" to which the case has formally been assigned in the
acknowledgement. For example, we found widespread use (n.l9) of a
"hybrid" conference: One in which the parties are permitted to
have witnesses testify and be "cross-examined" within the
structure of an informal, telephonic conference. Indeed, it was
sometimes the case where a conference scheduled for the answering
of questions posed by the Presiding Member to the parties served
to build the fact record by way of new evidence presented orally.
This frequent use of a hybrid mixture of "hearing" and
"conference" possibly explains why the pure trial-type format
is employed so infrequently. The hybrid serves as an alternative
method, presumably perceived as superior by Members, of getting
to facts which did not appear in the documentary appeal file. It
also minimizes the Members' need to be precise about the process
chosen.

Similarly, the rules led us to expect to find in-person
conferences [153], with the prior planning being done by
telephone. Instead, we found that the s\ibstantial majority of
conferences, 80%, were both planned and conducted by telephone.
Apparently, the Members have been so satisfied with the telephone
hearing that it has become the standard "trial" format at the
Board. We also encountered in many cases "summaries" of telephone
conferences (n.38), as opposed to the verbatim transcripts one
would otherwise expect (n.21). This "cost-saver seemed to provoke
little opposition, presumably because the summaries accurately
portrayed the substance of the testimony and arguments at the
conference. Because 70% of the conferences involved only legal
arguments based upon uncontroverted facts of record, the
"summaries" were typically of legal analysis rather than factual
testimony and, therefore, unlikely to provoke dispute or demand
precise attention to detail. In the balance of cases conducted
by telephone conference, the Board does nothing beyond sending
the audio-tape to the parties on request.

Members are not shy about using their broad procedural
powers to create the procedures necessary for circumstances
unforeseen in the rules. A good example is the "summary
decision." When an identical disallowance question surfaces again
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for a different audit period, the appellant knows the Board will
follow its precedent and simply wants a quick decision so it can
demonstrate "exhaustion of administrative remedies" to the court
in which it seeks judicial review. The practice of the Board now
is to grant such summary adverse decisions upon request. We found
eight such requests, all of which were granted.

Board Members

Proceedings are directed by the Member chosen by the Board's
Executive Secretary. GAB's efficiency, effectiveness, and
reputation were considerably enhanced by the switch over time
from part-timers, trying to handle Board cases in the cracks
within their normal work schedules, to five Members whose
exclusive work is that of the Board [154]. The Member has the
typical catchall authority of an administrative hearing officer
"to take any other action necessary to resolve disputes in
accordance with the objectives of [Board] procedures." [155] His
or her specific powers include: issuing orders; examining
witnesses; taking the steps necessary to conduct an orderly
hearing; ruling on motions; staying cases; giving justified time
extensions; using the dismissal sanction to enforce deadlines,
orders, and rules [156]; ordering or assisting the parties to
submit relevant information; remanding to the Agency for further,
specified action; and waiving or modifying procedures in a
specific case upon prior notice to the parties.

Cases are decided by panels of three [157], unless the case
is summarily disposed of before the remaining two panel members
are named. The panel is assigned at a time when the Presiding
Member needs consultations about the merits, management problems,
or procedural rulings. This may be early or late, depending on
case needs. The panel needs to be constituted before an
evidentiary hearing so that the additional Members can attend
should they so choose. Members feel free to solicit ideas with
each other whether or not the consulted Member is on a panel.

When the case is ready for decision there is lively
interaction between panel members. While on site visits, we
observed animated discussions between panel members on points of
law and fact. It is true that the Members rarely issue
concurring or dissenting opinions [158], but one should not be
misled into thinking that the first and second signatures [159]
on panel opinions are merely rubber stamps. Even though consensus
on the result and reasoning may have been ultimately achieved,
considerable "give and take" and "bending" likely preceded it.

Staff

Professional staff attorneys are assigned to cases by the
Executive Secretary and typically play an active role in case
preparation and management. [160] They do file review, document
drafting, and conference arrangements. As is the case in
judge-clerk relations, the extent to which a Member depends upon
his or her assigned staffer depends upon the particular
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personal ities

.

The professional excellence of GAB staff attorneys is proved
by the high opinions of the attorneys with whom they deal. Our
questionnaire respondents rated the staffers an average of 7.1 on
a 1 to 10 scale, with a median score of 7.4. Of 117 respondents,
only eight attorneys rated GAB staff lawyers below average.
D. PORTRAIT OF BOARD'S WORK

At the close of business on December 31, 1985, in its
thirteenth year of existence, GAB had received 1,992 appeals.
This was an average of only 153 per year, less than one
every other day. But the yearly caseload average after 1977,
when the Board began adjudicating disallowances within formula
grant programs [161], was 236 per year, compared to 20 per year
in the first five years of GAB's existence, 1973-1977. Also, our
study showed that the average dollar value per case was
$1,169,000, meaning that every year from 1978 to date, the Board
adjudicated rights to an average of $275,884,000, more than
one-quarter of a billion dollars annually [162].

In the following table we see the range of dollar values in
the 274 cases which comprised our 1981-1985 sample. For the
sample, the total dollars appealed were $313,195,000, with a mean
of $1,169,000 and a median of $125,500. The table clarifies that
the average case value is pushed considerably above the median by
several controversies involving tens of millions of dollars.
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Table 4B: DOLLAR VALUES OF CASES

Dollars (OOO'S)
0-25
26-50
51-75
76-100
101-200
201-300
301-400
401-500
501-1,000
1,001-10,000
10,001-28,117

No. of Cases
72
18
22
13
25
15
14
5

28
45
6

There were fourteen cases with a "0" dollar value. These would
involve issues which had not yet translated into monetary
amounts, such as rejection of a grantee plan for the
reimbursement of future indirect costs.

We see in Table 4C that the bulk of the litigation at GAB is
between the United States and state agencies over dollars granted
in the large formula programs such as medicaid and AFDC.
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Program
medicaid
AFDC
social

services
child welfare
child support
supplemental

security
Income

Headstart

Low-income
energy aid

Table 4C: AVERAGE CASE VALUES PER PROGRAM
Statute Total Dollars Average Per Case
SSA, 19 212,282,000 1,814,000
SSA,4-A 36,806,000 1,937,000
SSA, 20 11,509,000 1,644,000

SSA,4-B
SSA,4-D
SSA, 16

Headstart
Act

LIEAA

1,985,000
1,858,000

13,938,000

8,102,000

381,000

661,000
103,000

13,938,000

172,000

63,500

Cases
117
19
7

3

18
1

47

6

A significant percentage of cases and appealed dollars
are resolved by dispositions short of full-cycle Board
adjudication. [163] Table 4D below shows the breakdowns.
"Jurisdiction" means dismissal for lack of Board authority over
the appeal. "Appeal withdrawn" means the grantee chose not to
pursue the case. "Settlement" means a voluntary resolution
between grantee and Agency. "Dismissal with prejudice" means the
grantee gave up its claim or lost because of procedural
noncompliance, while "dismissal without prejudice" is a
withdrawal that permits later reinstatement of the appeal. The
latter is a technique used to permit settlement discussions or
the resolution of key issues in similar cases without having the
appeal clog the Board's docket. "Other" is a miscellany comprised
of decisions based on reasons like ripeness, lack of a valid
cause of action, and Agency withdrawals of the disallowance.
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Table 4D: SUMMARY DISPOSITIONS
Tyoe CQunt % Samole $ ADpealed Mean

(OOO's) (OOO's)
Jurisdiction 11 4.0% 6,292 572
Appeal Withdrawn 37 13.5% 10,321 279
Settlement 60 21.9% 64,174 1,069
Dismissal w/Prejudice 8 2.9% 1,309 164
Dism. w/o Prejudice 16 5.8% 18,631 1,164
Other 5 1.8% 740 148

TOTAL 137 49.9% 101,467 741

Two important conclusions can be derived from Table 4D. First, the
summary disposition cases comprise half of the Board's workload,
and, therefore, are sure to have an important impact on the
Board's "efficiency" quotient. We shall later analyze the time
and effort necessary to resolve these "summary" CQ.:5es and compare
this data with full-cycle adjudication. [164] Second, while the
number of such resolutions is large, the total dollars resolved
by such shortcuts—$101,467,000—was about one-third of the total
dollars in dispute in the case sample ($313,195,000). This is a
simple reflection of the fact that the mean value of shortcut
cases ($741,000) was almost one-half of the mean value of
full-cycle cases ($1,506,000) [165] and tw6-thirds of the mean
value of all cases in the sample. The interesting revelation
here is not that the stakes in truncated cases are smaller: that
is a normal litigation pattern. What is important is that the
gap between dollars resolved summarily and those fully
adjudicated is as small as is shown.

The percentage of full settlements, 21.9%, is not impressive
considering the compareible federal and state court settlement
rates. The dollars settled figure, $64,174,000, is also about
one-fifth (20.5%) of the total dollars appealed. Later we will
speculate why Board cases are more prone to be adjudicated on the
merits than to "settle out"—a stark comparison with normal state
and federal civil litigation. [166] In contrast, 66.8% of the
appealed dollars ($209,177,000) were awarded by full-cycle Board
decision. The unsettled balance was decided summarily through
jurisdictional, ripeness, and procedural dismissals, abandonment
of the appeal, nonprejudicial dismissal, and Agency withdrawal of
the disallowance.

We tracked the "process" used for each case: special
expedited; expedited; written submission; conference; hybrid
conference; and hearing. [167] Table 4E below reports the
results.
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Table 4E: UTILIZATION OF PROCESS
Process i i $ Appealed; Mean

(000)
Special Expedited 7 5% 9
Expedited 19 13% 19
Written Submission 45 30% 824
Conference 44 29%

1,753
Hybrid Conference 19 13%
Hearing 17 11% 4,172
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The data confirm the procedural theory that the most valuable
cases will be assigned to the most complex processes. The first
column lists the process in order of increasing complexity. We
would expect the dollar value of cases to increase in the same
direction, and the right hand column in Table 4E soundly confirms
our expectation.

We also recorded whether conferences and hearings were
conducted by telephone or in person. We found an 80% use of the
telephone. Seventeen in-person hearings or conferences were held
in the 274 seunple cases; only 6.2% of the docketed appeals. When
a case's issues are few and not factually or legally complex, the
Members appear to steer the parties towards a telephone
conference.

Who wins Board-adjudicated dollars: United States or
grantees? We entered for each case the distribution of awards
between the U.S. and its grantees and discovered that of 184
disallowances adjudicated by the Board, the United States won 171
times, in whole or in part, for a value of $151,450,000, while
grantees won 74 times, in whole or in part, for a total value of
$31,118,000. In short, the United States won five of every six
dollars adjudicated by the Board. The average federal victory
was $1,515,000, while the grantee average was $421,000. The
median federal victory was $127,000, while grantees had a $65,000
median. In 37 cases the Board remanded for further proceedings
at the agency level. These were normally determinations,
following the Board's instructions, of the precise amounts owed
by one side to the other. Most of these remands never returned
to the Board, making it infeasible for us to trace these dollars.
The "balance," however, is small:

Adjudicated U.S. : $151,450,000
$ 31,118,000
ft 5fi.finQ nnn

Adjudicated Grantee
Remanded Dollars

9 31,118,000
$ 26,609,000

We went back to our original data sheets to confirm the above
data. We found that case results did, indeed, heavily favor the
United States. In cases which went full cycle to a Board
adjudication, the United States won 86 disallowances and 17
"split" decisions —with the amount awarded to the grantee
usually being minor. On the other side, the grantees won only 18
disallowances outright, and 5 "split" decisions. This is a 105 to
23 "win" ratio favoring the United States, just about the same
ratio as "dollars adjudicated." This corroborates an earlier
report which found that the United States won three of every four
cases in the period from 1973 through 1980 [168].

When we toss in the results of cases which short-circuited
against the grantee, for example jurisdictional dismissals and
withdrawals of the appeal, the scorecard is even bleaker for the
grantee community. In our case sample there were 55 of these
results, which bolsters the win-loss ratio in favor of the United
States to 160 to 23.
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Grantees were able, however, to achieve a favorable
settlement in a significant niimber of cases. In 40 cases,
settlement terms favored the grantee, while in five cases the
terms were more favorable to the United States. These cases were
typically of small dollar value, rarely reaching six figures.

The typical case litigated at the Board is a medicaid
disallowance of significant size disputed by one of the major
state social service agencies. The average value of a state
agency appeal is $1,564,000. The list of appellants is headed by
the New York State Department of Social Services with 3 3 appeals
in our sample, followed by New Jersey (15), Ohio (13),
Pennsylvania (13), and Illinois (10). California's Departments
of Health Services and Social Services brought only seven
disputes to the Board in this period, making us wonder whether
geography discourages some appeals. One Member thinks not. In
an interview she stated that fewer appeals may be filed by these
California agencies because they involve themselves aggressively
in the audit process, thereby making Board appeals unnecessary by
achieving favorable resolution at the earlier stage.

For every multiple user, there is a "one shot" appellant:
103 of the appeals were brought by parties who appealed no other
case. As shown by the following table of types of organizations
appealing, many of these "one shot" users are non-profit
organizations

.
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Table 4F: CATEGORIES OF APPELLANT ORGANIZATIONS
Cgt^qpry # APP^aXg 4 Total S Average S

state agency 196 72% 305,027,000 1,564,000
non-profit 58 21% 4,924,000 86,000
local govt. 12 4% 2,240,000 249,000
university 5 2% 911,000 228,000
Indian tribe 3 1% 93,000 31,000
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On the other side of the "v." we find only five entities within HHS doing substantial

defense work at the Board. The Health Care Financing Admistration ("HCFA") defended 119

medicaid cases, 43% of those in the sample. The Office of Human Development Services

("OHDS") was respondent in 79 cases (29%) under four different programs: AFDC (19),

Social Services Program (7), Headstart (50), and Child Welfare (3). The Office of Child

Support Enforcement litigated 20 appeals (7%) under Title IV-D, Social Security Act. The
Public Health Service responded in 19 cases (7%) and the Social Security Administration in

18 cases (7%), both defending disallowances under assorted statutes. A variety of entities

within DHHS handle the balance of appeals.

The great bulk of the appeals, 251 of 274, involved fiscal
disallowances. While the Board has jurisdiction over several
other types of disputes [169], only a handful of appeals, 8%,
involved such other disputes.

With numerous different grantees appealing cases, many only
once in the 43 months covered by our sample, and only a few
responding agencies, one would expect the United States to have
the upper hand in litigation experience which, in turn, might
partially explain the federal government's five-to-one win ratio.
We recorded each attorney's name for each case, allowing us to
determine the litigation experience of each for the cases in the
sample. Based on the data in Table 4G below, we quickly see that
the United States infrequently defends its allowances with
inexperienced lawyers. Indeed, in 147 cases of the 2 32 in v/hich
the U.S. was represented by a lawyer, the U.S. attorney had at
least one prior case before the Board, and in 107 Board cases out
of 232 (47%) , the legal representative of the United States had
already litigated three or more cases before the Board. On the
other hand, the grantees had such veteran lawyers with three or
more prior experiences in only 48 out of 208 cases (23%) and had
"one time" litigators in 100 cases, almost half of the cases in
which grantees were represented by a lawyer.

A
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Table 4G: NUMBER OF CASES PER LAWYER
No. U.S. Lawyers No. Grantee Lawyers

38 100
18 19
11 4
6 4
3 1
2 1
1 2
1 1
2 1
1

1

1

While the grantee community frequently used lawyers with
little or no GAB experience, it more often used lawyer teams,
though the data here do not distinguish between pro forma
signatures and real participation. In 34 cases it used two
lawyers to prosecute the appeal, compared with only 13 such
instances for the United States. And it used teams of three
twelve times, compared to four such instances for its adversary.

In 82 cases grantees chose to litigate pro se—without the
benefit of an attorney. Our study of the case files suggested
these were cases of relatively small economic value. The data
confirm an average pro se value of $3 07,000, or almost one-fourth
of the average value of all cases of $1,169,000. Similarly, the
25 cases in which the United States had no lawyer had a mean
value of $159,000, almost one-eighth the universal mean.
Typically the pro se case is brought by a non-profit organization
litigating an average disallowance of $86,000.

The drafting, discussing, and finalizing of written decisions is an important part of the

Board's work. Half of the Board's cases run full-cycle, meaning the Board must adjudicate

entitlement to the appealed dollars. Between 1973 and 1985 the Board issued 714 written

opinions in mimeographed form [170], almost a three foot stack.



702 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

V. THE PACE OF LITIGATION

A. OVERALL RECORD

We have segregated data into two clusters: 1) cases which
have completed the entire litigation process at GAB, called
"full-cycle" cases; and 2) cases which have ended prior to the
Board's reaching the merits, called "summary" adjudications. For
both, their "disposition time" starts on the day GAB stamps
"received" on the notice of appeal [171]. Full-cycle cases end
with the date of issuance of a written Board decision on the
merits. Summary cases end with an earlier closing of the file for
one of various reasons: dismissal for lack of Board jurisdiction
or for non-prosecution; withdrawal of the appeal with or without
prejudice; or settlement. Our sample happened to divide exactly
into two: 137 full-cycle cases and 137 summary dispositions.

Disposition time for full-cycle cases at GAB averaged 198
days (6.6 months) with a 179 day median (6.0 months). The average
time for summary dispositions was 108 days (3.6 months), with a
median of 77 days (2.6 months). For all cases on the docket, the
average disposition time was 153 days, or five months.
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Table 5A presents disposition times for all cases by
quarter-years

.

TABLE 5A: DISPOSITION TIME BY QUARTER-YEARS

No»Full-Cvcle

0-3 mos. 21
4-6 mos. 45
7-9 mos. 39
10-12 mos. 13
> 12 mos. 13

No . Summarv Total i

73 94 35.9%
37 82 31.3%
12 51 19.5%

6 19 6.9%
3 16 6.1%

131 131 262 99.7%

Several conclusions can be derived from Table 5A. First, we see
that the Board clears from its docket a remarkable two-thirds of
the filed cases (n.l76) within six months of filing, 38% of these
(n.66) by a full-cycle adjudication. Second, only 13% of the
entire docket lingers more than nine months. Some of these
"older" cases were stayed pending settlement discussions or
resolution of key issues in parallel cases [172]. Third, the
typical full-cycle case is on the docket sometime between four
and nine months, while the life span of the typical summary
adjudication is six months or less.

In federal district court in 1982, 1983, and 1984, the median
disposition time for non-jury trials was 13 months [173], meaning
that full-cycle GAB cases (median 6.0 months) are resolved more
than twice as quickly. The federal disposition data measures from
time of "issue"— the last answer or response— through trial.
Joining issue in federal court takes at least two months [174],
so the GAB full-cycle case is resolved at least 2.5 times faster
than a federal court case: six versus fifteen months. Comparing
the whole docket of each system, the gap narrows between U.S.
district court and GAB to two months, seven versus five. [175] The
reason is that the great bulk of cases in federal district court,
95%, terminate before trial, while only half of GAB cases do so.

Comparison between GAB and state court produces even more
draunatic contrasts. The middle case at GAB is off the docket in
153 days, compared to 811 days for the median tort case in
Boston, 788 days in Detroit, 654 days in Newark, 594 days in
Houston, 583 days in Pittsburgh, and 574 days in San Diego [176].
Even "fast court" cities like New Orleans, Fort Lauderdale, and
Phoenix are twice as slow as GAB [177]. Similar comparisons can
be made for disposition time of cases of all types. GAB is six
times as fast as Bronx County, five times as fast as Philadelphia
and Minneapolis, and three times as fast as Seattle and St.
Paul [178]. In Los Angeles Superior Court it takes 41.5 months
to reach trial [179], while at GAB an appellant in 6.6 months has
reached trial, has been tried, and has received a final written
decision accompanied by an opinion.
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B. PACE, PROCESS AND OTHER CORRELATIONS

In section IV-C . suora

.

we discussed the "procedural tracks'*
instituted at GAB to differentiate cases, for processing
purposes, by amount in controversy and by degree of issue
difficulty. The five tracks are, in increasing order of
complexity: special expedited; expedited; written submission;
conference; and hearing. Because each more complex process
involves greater opportunities to be heard to the parties as well
as more time to prepare, one would naturally expect processing
time to correlate directly with the type process employed. Our
data confirm this expectation:
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TABLE 5B: DISPOSITION TIME BY TYPE PROCESS (FULL-CYCLE CASES)

Process Mean Davs No. Cases
special expedited 151 5
expedited 155 8
written submission 201 40
conference/hearing 241 62

The Board has set goals of three months for expedited cases,
six months for cases on a written submission, and nine months for
cases involving a hearing [180]. Looking at the averages in Table
4B we might think the Board is lagging behind its goals in the
first two categories. But the Board starts counting days from
the "first submission after the notice of appeal." [181] . On the
average of all cases it takes appellants 80 days (median 56 days)
to submit their briefs and appeal files after the appeal is
received [182]. Roughly speaking, therefore, the Board is close
to target on its time goals.

We thought other factors besides the "track" used might
impact upon disposition time. Obviously stays and time extensions
have a direct effect, and these are studied separately below. In
addition, the dollar value of cases might correlate positively,
on the theory that GAB and the parties would invest time and
energy in direct proportion to the dollar sums at stake. In
general, this correlation proved out as demonstrated in Table 5C
below.
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TABLE 5C: DISPOSITION TIME OF FULL-CYCLE CASES BY DOLLAR VALUE

Dollar Values Mean Days
(000)

0-25
25-100

100-500
500-1000

1000-10,000
10,000+

169 25
209 26
180 28
211 19
216 29
237 4

All 198 Hi

We wondered whether who the appellant was might impact upon
case disposition time, thinking, for example, that a major state
agency with many Board cases might have a "bagful of tricks"
which would delay proceedings. We were pleasantly surprised to
learn that, with one exception, veteran litigators take less
time at the Board than others.
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TABLE 5D: DISPOSITION TIME OF FULL CYCLE CASES BY PARTICULAR
STATE AGENCIES

Agency Mean Davs No. Cases Days Below Average
(198)

Illinois Dep't Public Aid 296 8 -98
N.J. Dep't Human Services 118 10 80
N.Y. State Dep't Social

Services 168 14 30
Ohio Dep't Public Welfare 162 9 36
Pa. Dep't Public Welfare 108 8 90

Interestingly, we found that nonprofit organizations averaged
212 days in the 20 full cycle cases appearing in our sample with
nonprofits as appellant. While the statistics are too few to be
more than suggestive, it may be that experience in litigating at
the Board produces greater efficiencies in that appellants learn
to move their cases quickly through the process, being fully
cognizant of the Board's determination to move cases along as
expeditiously as possible.

It appears that the Member who presides may have an important
influence on case disposition time. Member "A" seems to shepherd
cases through almost twice as fast as Member "E". The breakdown
for 130 full cycle cases is:



Mean No. Cases
147 42
178 26
202 11
223 22
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TABLE 5E: DISPOSITION TIME OF FULL CYCLE CASES BY PRESIDING
MEMBER

Presiding Member
Member "A"
Member "B"
Member "C"
Member "D"
Member "E" 264 29

Because the Board has "action forcing" procedures, meaning
constant next steps with deadlines, as well as personnel
management procedures which pressure Members to meet such
deadlines [183], we must ask how disposition times can vary
significantly from Member to Member.

We should first explore the factors which may make one
full-cycle case take significantly more time to resolve than
another. The type of process utilized is one factor, of course.
Table 5B, supra . shows that cases with conferences and hearings
require almost 40 more days than cases submitted on briefs and
almost 100 more days than cases on an expedited track. Also
involved is the "litigiousness" of the attorneys: some
litigators are infamous for the barrage of motions they file at
GAB. As Table 5C, supra, demonstrates, this "litigiousness" may
be caused by the high dollar stakes involved, there generally
being a direct correlation between time of disposition and
amounts in controversy. Another factor may be consolidation
practice. When a case is linked to a later appeal ("main case")

,

it typically has a longer processing time because it must await
processing of the main case. Stays may be rightly entered in one
case but not another, as discussed in Section V-E infra . The
final significant factor is a case's special need for extra
attention. The GAB procedures have enough flexibility to
permit the process needed to decide a case correctly. If more
facts or more law or more issues or more analysis is needed, the
Presiding Member can always issue more questions, convoke more
conferences, and order more briefs. Such flexibility, however,
is constantly colliding with the pressure from personnel managers
to get cases decided within allotted times.

Is it possible for one Member to be assigned more "extra
attention" cases than another? The answer is that such
assignments are possible and even probable. The reason is that
cases are assigned on the basis of the Members' particular skills
and experiences. A Member who has special strengths in the
minute examination of factually complex records will be assigned
that type of case, while another, strong in legal analysis, will
be assigned the tough legal issues. The former will then have
cases that are typically slower to bring to decision than the
latter. Similarly, the practice of assigning appeals involving
issues identical with or similar to those in decided cases to the
Member who presided over the earlier appeal will "batch" appeals
in ways leading to different disposition times. One batch may
involve fast dispositions on legal grounds, while another might
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require slow, painstaking development of the fact record of each
appeal

.

Still, even if cases were assigned on a purely random basis,
we would expect some variation in processing time among Members.
Each factor which leads to different disposition times is
controlled to some extent by the Presiding Member. Some Members,
for example, may be less willing to grant hearings, stays, and
time extensions than others, or may suppress a lawyer's
"papering" practices faster than another Member. Some Members
will be more resistant to managerial pressure than another. And
some Members are more willing than others to pursue factual and
legal inquiries not raised by the parties but possibly important
to correct resolution.
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C. THE PACE OF STEPS IN THE PROCESS

The first step in a GAB appeal is the filing of a notice of
appeal within 30 days of "receiving" the Agency's final written
decision disallowing costs or taking other adverse action. The
Board considers the appeal "filed" on the date of nailing, as
established by the postmarked date. It is empowered to dismiss
cases for failure to meet the 30 day filing deadline [184] but
will excuse late filings for "good cause" [185].

In many cases there is no easy way to ascertain when an
appellant "received" an Agency's final written decision sent to
it by ordinary mail. Many cases are filed without challenge
several days beyond 30 days from the date appearing on the final
written decision, presumably because of the time gap between
Agency sending and appellant receiving. In our case sample, we
encountered 73 cases in which appeals were filed between 32 and
40 days from the date appearing on the final written decision.
Most of these were cases where the "excess" is explained by the
later receipt date or the fact that the 31st day after receipt
was a Saturday, Sunday, or holiday [186]. Still, a significant
number of cases, 22, were filed on the 41st day or beyond. Three
of the cases in our sample were dismissed for untimely filing,
while in several the appellant demonstrated "good cause" after
the Board chair issued an order to show cause why the case should
not be dismissed as untimely filed. In the balance of cases, it
appears that the Agency did not press the issue and the case was
settled, or the appeal was voluntarily withdrawn, perhaps because
of the jurisdictional problem [187],

In any event, the mean time which elapses between the date of
filing and the date of the final written decision is 35 days,
and the median is exactly 30 days.

The next step is for the appeal to reach the Board where it
is date stamped on the day "received." This takes an average of
eight days, with a median of five days. From the date of receipt,
the Board promises to take no more than 10 days to aclcnowledge
the appeal, notify the respondent, send a copy of the Board
procedures to appellant, and tell appellant what to do
next [188]. In most cases, 61% (141/233), the Board does meet
this self-imposed deadline. A few acknowledgements (n.l2; 5%)
take place on the 11th or 12th day, perhaps because the prior day
was a weekend or holiday, and some are just outside the deadline
by a day or two (29/233; 12%). The number of cases in which the
acknowledgement takes 15 or more days is 51, 22% of our case
sample. The mean time taken for aclcnowledgements is 13 days,
while the median is 10.

Next comes the briefing schedule and the sxibmission of
documents for the appeal file. In the regular process, appellant
has 30 days to file a brief and appeal file, the respondent then
has 3 days to file its brief and supplemental appeal file, and,
finally, appellant may submit a short reply within the next 15
days. Theoretically, then, the briefing schedule in the regular
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process is 75 days. In expedited cases, there is to be a
simultaneously filing of briefs by both sides within 30 days of
the acknowledgement.

We found considerable "slippage" in this time schedule,
produced mostly by the ready award of time extensions, at least
as to a party's initial requests [189]. We found a mean time of
67 days (median 46 days) between acknowledgments and appellants'
briefs, a mean time of 52 days (median 41 days) between
appellants' and respondents' briefs, and, from then, an average
of 30 more days (median 21 days) for replies to be submitted. All
together, briefing takes an average of 149 days, with a median of
108 days. The average is almost twice what one would expect from
the face of the rules, though the median case is developed only
about a month behind schedule.

When briefing is completed, the conference or hearing follows
fairly rapidly. In the average case, the time between receipt of
the appeal and the conference or hearing on the merits is 165
days, while the middle case gets heard within 153 days.

The step which follows a conference or hearing on the merits
is a GAB final decision in the form of a reasoned opinion [190].
126 different written opinions issued in cases which fell into
our sample. In 60 cases the written decision was issued without
the benefit of a hearing or conference on the merits, either
because the case was in the expedited track or because the
parties agreed to a decision based upon the appeal file and their
briefs. The balance, 66, contains cases where the GAB three
member panel had the benefit of a hearing or conference. Their
deliberations and the writing of an opinion consumed an average
of 62 days, with the median at 53 days.

We can construct a timetable for the mean and median case at
GAB based upon the time spans discussed in the above paragraphs.

TABLE 5F: TIMETABLE FOR MEAN AND MEDIAN GAB CASE

"Average" Case "Middle" Case # Cases
Day 1 Final Written Decision
Day 36 Appeal filed
Day 44 Appeal received
Day 57 Acknowledgment
Day 124 Appellant's Brief & File
Day 176 Respondent's Brief & File
Day 206 Appellant's Reply
Day 209 Conference/hearing
Day 271 GAB Written Decision

It turns out that these "average" and "middle" cases take
slightly longer when constructed this way than when we simply
take the mean (198 days) and median (179 days) disposition times
of all full cycle Board cases. We must adjust to start at the
same point — "appeal received"— by subtracting 43 days in the
left-hand column (271-43=228) and 35 days in the right-hand

Day 1 274
Day 31 259
Day 36 264
Day 46 233
Day 92 141
Day 13 3 119
Day 154 65
Day 189 82
Day 242 66
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column of Table 5F (242-35=207) . These are higher than the "all
full cycle cases" calculation because the faster cases submitted
on briefs without a hearing or conference are excluded in the
latter stages from the cases underlying Table 5F.
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D. TIME EXTENSIONS

The Board's practices on granting more time, usually for the
filing of briefs, has an important parallel in federal and state
court practices concerning trial continuances. Generous
continuance policy is often highlighted as a major cause of delay
in judicial spheres, both civil and criminal [191], and
"tightening up" is regularly a part of reform efforts [192].

The Presiding Member has power to "grant extensions of time
for good reasons" [193]. Both grantee and Agency attorneys
have not been hesitant to aslc for more time, and rarely protest
the other side's request [194]. The case files display the usual
justifications: onerous worlcloads; unusual complexity in law or
fact; conflicts with trials of other cases; large dollar staJces
justifying extra concern; recent assignment to the case; and
internal organizational problems.

Based on the data in our case sample, we can confidently
conclude that, for the salce of fairness and good briefing,
most excuses are deemed by Board members to be acceptable, at
least the first time around. We encountered 160
requests for time extensions filed by appellants, of which the
Board denied only three. There were 90 such requests from United
States attorneys, none of which were denied. Therefore, in the
cases in our sample only one per cent of all requests for more
time are denied. The Board granted a total of 5,464 extra days
for the 246 time extensions we found. The cases in our sample
were on the Board's docket a total of 40,084 days, meaning that
time extensions prolonged the Board's pace of disposition by
13.6% (5,464/40,084).

Not only does the Board very infrequently deny a party's
request for more time, but it also pares them down only slightly— overall, by one day. This may reflect a lawyer's paring
down his requests to reasonable periods after having consulted
with the staff attorney or Member beforehand. The next table
compares the average time requested by parties to the average
time granted by the Board.
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TABLE 5G: BOARD ACTION ON REQUESTS FOR TIME EXTENSIONS

Party No. Requests
appellant: 1st 106
appellant: 2d 46
appellant: 3d 8

respondent : 1st 65
respondent: 2d 19
respondent: 3d 6

total 250

Ave. Days Asked
27.2
26.0
16.4
21.1
17.9
13.7
22.9

Ave. Days Gjyen
25.8
22.8
16.3
19.5
16.4
12.4
21.9
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E. STAYS

A "stay" is the suspension of the case, usually pending some
important event like the outcome of settlement discussions or the
resolution of key issues in a parallel case [195]. The stay is
not for the benefit of the parties, as is a time extension, but
for the benefit of the process because energy may be saved by
case settlement or resolution of dispositive issues. The
difference is reflected in the fact that most stays in our case
sample were imposed by the Board itself or were requested jointly
by the parties.

In our case sample, 34 stays were imposed. Total days stayed
were 1,654, for an average of 44 days per stay. Combining stays
and time extensions , we see that of 40,084 days our sample cases
were on the GAB docket, 7,118 (17.8%) were "stayed" or "extended"
days.

For a Board that prides itself on speed of disposition, these
"stayed" days should not be counted as the Board's processing
time. The Board's current policy is to dismiss such cases
without prejudice to their reinstatement should negotiations
break down. This may lead to the reverse "counting" problem: a
single case being treated as two when it comes back with a new
docket number.
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F. JOINT CONSIDERATION

In the same way that courts can jointly consider cases
involving common questions of law or fact [196], the Board has
developed a practice of "joint consideration" of cases involving
identical questions. This procedure is particularly important in
the field of federal financial assistance for two reasons. First,
fiscal disallowances are typically taken only for a discrete
accounting period, for example, a particular fiscal year or a
particular quarter-year. The grantee may have engaged in the
questioned practice for a number of years or quarters, and
separate disallowances will be entered for each of these.
Although identical legal and factual issues are involved, the
disallowed dollars are different and the Board requires separate,
timely appeals of each such disallowance [197]. Obvious economies
will accrue by consolidating such appeals and+having single
briefs and hearings for all. Secondly, a number of states may
engage in a practice which the Agency judges violates the
terms of a particular grant program. Typically, a series of
disallowances will issue against different states. While dollars,
parties, and assistance agreements are technically different, the
legal standards emanating from grant statute and implementing
regulations will be the same, and each state's practices
identical or similar enough to be legally indistinguishable.
These cases too offer opportunities for procedural efficiencies
by means of joint consideration.

To our sample of 274 cases were added 41 "consolidated"
cases [198]. The total value of these cases, measured by dollars
appealed, was $116,840,000 [199]. What this means is that the
40,084 litigation days consumed by the 274 cases in our sample
served to resolve disputes over not only the $313,195,000
appealed in the main cases, but also the $116,840,000 appealed in
the consolidated cases, for a total of $430,035,000. Main and
consolidated cases numbered 315 in our sample, for an average
case value of $1,391,699. The median for the 41 jointly
considered cases was $386,000, and median for the 274 main cases
was $125,500.

Eighteen of the cases in our sample had additional ones
consolidated with them. Usually the groupings were small, mostly
pairs and several triplets. But major consolidations occurred
twice: one joined twelve distinct appeals and another "mega" case
jointly considered sixteen. The consolidations were made pursuant
to Board directives. We encountered such an order in each sample
case file where a joint consideration had occurred. We aslced the
attorneys who had been subjected to such a joint consideration
Board directive whether they approved of the practice. 49
lawyers answered that they had litigated a consolidated case, and
these gave the practice a hearty 4 points on a scale of 1 to 5

(median 4.1), voting as follows:
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TABLE 5H: ATTORNEY OPINIONS ON JOINT CONSIDERATION PRACTICE

Opinion No.
strongly approve 16
approve 22
neutral 8
disapprove 1
strongly disapprove 2
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VI. CASE MANAGEMENT AT THE BOARD

A. INTRODUCTION

In the preceding section we displayed some remarkable data
about the rapid processing of large dollar cases at the Grant
Appeals Board. From beginning to end it takes the Board 198 days
to adjudicate fully, including a detailed opinion, a case worth
$1,169,000. In Section VIII we will learn that the lawyers
practicing at such a fast track court heartily approve of GAB's
litigation system. This holds true for grantee lawyers even
though they lose, as a group, 80% of their appeals. In this
section we will describe the management techniques used by Board
Members to process grant appeals.

We hope, of course, that our readers will draw the conclusion
that the Board's speed of disposition is a result of these
management practices. We cannot guarantee such a cause and
effect relationship because our study is not a controlled
experiment. It is possible that the same cases and parties would
race as quickly and efficiently through federal district court,
with its quite different procedure and practice. Common sense,
however, makes us believe such a possibility is remote. Each of
the management techniques described below is, on its face, quite
likely to produce a faster, more efficient disposition than
alternatives. The first one, for example, is the practice of
trying cases with common issues together rather than separately.
Logic tells us that when the same input produces two outputs
rather than one, we have achieved greater efficiency and have
conserved resources which can now be invested in securing other
outputs. Similar straightforward logic produces a like
conclusion for each of the Board's other management practices:
they will more efficiently and more quickly produce an
adjudication than the alternative.

By "alternative" we mean the traditional litigation mode.
For each listed practice there is an implicit comparison with the
traditional alternative. The old way of litigating includes the
following practices. The case is litigated individually, despite
the existence of common factual or legal issues with other
lawsuits. The representatives of the parties are allowed to
create the issues to be litigated and also to manage the
presentation of proofs, relatively free of judicial intervention.
Fact lacuna, poor briefs, and missing documents and witnesses are
tolerated as party litigation choices, for better or worse.
Little guidance comes from the bench about unacceptable
litigation behavior, continuances are liberally granted, and
parties are allowed to forgive each other their mutual failures
to meet assorted deadlines. The judge may press settlement,
depending on the state of his calendar, but does not ordinarily
pressure parties to make partial concesssions on unreasonable
factual or legal stances. And the judge's convenience would most
certainly determine trial dates, continuances, resolution of
motions, conferences, and so forth.
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We are not asserting that the case management techniques used
by GAB are the "best" techniques, either individually or
collectively. The quality of each device, possible improvements,
and alternative techniques would make excellent siibjects for
another study but are beyond the scope of ours, which is simply
descriptive and empirical.

Similarly, we do not claim that the "traditional" litigation
style described above exists in all courtrooms and administrative
boards. Many modem management techniques have been inserted in
many chambers in response to the ever-increasing demand for court
efficiency. Still, the "old ways" persist in whole or part in
many adjudicatory systems. We know this from the studies cited
in Section II and our own recent experiences.
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B. REVIEW OF BOARD MANAGEMENT TECHNIQUES

Besides standard case management methods, such as written
procedures, deadlines, and sanctions, GAB Members actively issue
management orders to the parties so as to move cases along
efficiently and to insure that the factual record and applicable
law are fully developed. Several of these management orders
embody proctices that are infrequently found in other judicial or
administrative courts, while some, like "show cause" orders, are
standard fare. Where we believe the Board is quite untypical is
in its intensive and systematic use of the devices described
herein. In this section we outline the management practices,
provide illustrations, and quantify the use of each.

1. Joint Consideration (Consolidation)

.

We saw in Section V-F that the Board has achieved significant
economies of scale by considering jointly appeals which have
common questions of law or fact. When cases are piggy-backed on
top of each other, a single set of briefs and a single hearing
serve for all, and just one decision is needed to clear all cases
from the docket. The Board has particularly inviting
consolidation opportunities because of the nature of federal
grant disallowances. Although the state agency may have engaged
in the challenged practice for a considerable time, disallowances
are taken on a quarterly basis. This leads to several appeals
involving different disallowances but the same fact pattern and
identical issues. Similarly, several states may receive the same
type of disallowance, making advisable consolidation of several
appeals by different states.

An example will illustrate the practice. The appeal of the
Massachusetts Department of Public Welfare in Docket No. 83-246
was from a disallowance of $6.8 million in medicaid
reimbursement. The Agency, HCFA, asserted that Massachusetts had
failed to file its reimbursement claim within one year of the
fiscal year in which the expenditure occurred, in violation of
the medicaid statute and regulations. After studying the notice
of appeal, the Presiding Member said in the acknowledgement
notice he sent to the parties that Massachusetts had appealed
similar disallowances in Dockets 83-244 and 83-245 and that all
three appeals involved the same time limit issue. He then
consolidated the cases with the following order:

Unless there is an objection by either party, the Board will
proceed to consider the cases jointly. This means that the
cases will follow the same briefing schedule, that the
parties' briefs should address all three cases, and that one
appeal file should be developed for all three cases. Issues
which are unique to a particular case should be addressed
separately within the same brief. Joint consideration of
these cases should expedite their consideration by the Board.
At the conclusion of the proceedings, the Board will issue a
single decision dealing with all three cases.
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Cases can be partially consolidated. For example, the
statute of limitations question discussed above produced joint
consideration of 13 appeals filed by eight different states, all
of which had suffered medicaid disallowances taken by HFCA on the
ground of untimely filing of reimbursement claims. On April 4,
1984,, a Member issued a letter entitled "Proposed Joint
Consideration of Appeals." This responded to a motion from the
Louisiana Department of Health and Human Services requesting such
consolidation. He gave each affected state five days from the
receipt of his letter to file objections to his consolidation.
On April 27th, he issued an "Order for Joint Consideration of
Appeals." This order limited the consolidation to the common
legal question which the Member, not the parties, phrased as
follows: "That question is whether any provisions of Pub.L.
97-276, 96-272, 97-92, 96-276, 97-51, 97-16, or 45 CFR Part 95
preclude the Agency from paying the various State claims for
[federal financial participation] because of the time limits
applicable to filing of the claims." While there would be joint
consideration of the common legal question, the factual
development and discussion of individual legal issues present in
each appeal would proceed separately. Therefore, the Member
issued stay orders only in those appeals where the time limit
question was the only remaining issue.

To eighteen of the cases in our sample were joined 41
additional appeals. We registered 27 different orders necessary
to accomplish these consolidations.
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2. Procedural Directions.

When a particular event in a case is not regulated by the
Board rules in Appendix A, or when details are missing, the Board
will issue procedural directions to the parties under its general
powers to control proceedings [200]. For example, the procedures
for joint consideration of appeals are mostly improvised on an ad
hoc basis. In the major consolidation discussed above, the
Member established a special briefing schedule and allowed the
eight appellants to respond to the one HCFA brief either jointly
or individually. Later, he established a conference with
an agenda and an order of presentations. He stated the purpose
of the conference to be "to discuss the arguments made in the
briefs, as well as whether [certain exceptions] carry over into
the other statutes setting time limits for filing claims."

In another case a Member warned an appellant who had
submitted a document improperly. The Member cited GAB rules
which require an original and two copies to the Board, a
certificate that a copy has been sent to the other side , and a
reference to the appeal's docket number [201]. While the Member
accepted the letter, he instructed the appellant to make all
future submissions in accordance with the rules.

In the 274 cases comprising our sample, we encountered 66
separate instances of the Presiding Member creating special
procedures and issuing appropriate instructions to the parties.

I
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3. Questions to Clarify Party's Position.

If a party makes a statement in a notice of appeal or brief
which the Presiding Member does not understand, or doubts, or
wonders about its basis, he or she is likely to require the party
to expand upon its position. The party's stance may be of a
legal nature. An illustration is a case where a Member
instructed appellant to "[p] lease explain the State's position"
concerning the holding of a particular federal court precedent.
The state had asserted a favorable reading of the precedent in
its notice of appeal, and the Member inserted the clarification
order in the acknowledgement of the appeal. Sometimes the
question may seek a factual clarification or an explanation of
the meaning of a document. In the acknowledgement of an appeal,
one Member asked: "Is it the State's position that, under 45 CFR
95.13(d), expenditures . . . were not made until May 15, 1981?
(Notice of Appeal, p. 3) Please explain."

The questioning technique is one of the most popular
management tools of the Board. We counted 85 instances in which
questions were issued requiring parties to expand upon their
factual and legal statements and positions or to clarify
ambiguities in documents.
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4. Order to Develop Record.

Similar to the above is the Board requirement that a party
submit certain factual or legal information, often issued as a
formal "Order to Develop Record." Sometimes the Agency will be
asked to clarify its practices. In one case the Agency was asked
to explain how it determines which congressional appropriation to
use to pay a particular claim for federal financial
participation. In several cases the Board asked the Agency to
state its legal basis for the disallowance.

In the case files we encountered 94 instances in which orders
to develop the record were entered and 68 instances when
particular fact-seeking or law-seeking questions were posed to
the parties. In the former category we placed the frequently
used order to submit certain documentation missing from the
appeal file.

5. Written Questions for Conference or Hearing.

The questions discussed in paragraphs 3 and 4 above
frequently form the agenda for a GAB conference or hearing on the
merits. Unlike state and federal court where the parties
typically determine and formulate the issues to be litigated and
also determine what evidence and arg\iment to direct to these
issues, a normal case at GAB is managed by the Presiding Member
as to issues, proof, and argument. Having ascertained the
factual and legal ambiguities in each side's case by careful
study of the briefs and documentation submitted, the Member
will ordinarily structure the conference or hearing as a forum
for addressing these ambiguities. Each side will be asked to
respond to a series of questions, with rebuttal time available
for reactions to the other side's presentation.

In the case files we encountered 25 sets of written questions
as the agenda for a conference or hearing. This technique, plus
the preceding two, reveal the tremendous extent to which a
Presiding Member at GAB takes charge of an appeal and
orchestrates argiiment and proof.

6. Issue Formation.

Sometimes in acknowledging the notice of appeal and sometimes
in the letter setting the procedure for a conference or hearing
the Presiding Member will formulate the issues being litigated.
In most cases issue formulation is a not a matter of serious
dispute. The final written decision of the Agency must state the
legal and factual basis for the fiscal disallowance and, by this
time, the parties will have been negotiating long enough to have
agreed upon the issues. Nonetheless, we found the Presiding
Member stating the issues in dispute sixteen times, and, in ten
more cases, asking the parties to clarify them.

Observe how different this is from typical federal and state
civil practice where elaborate efforts are made in pleadings,
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motions, briefs and pre-trial conferences to formulate the exact
questions for litigation and to carve away claims and defenses
that lack substantial support in fact or law. Deciding what to
decide is frequently a major determinant of civil court delay and
cost.

Lawyers practicing at GAB are quite content with the issue
formulation of the Members. When asked their opinion of "issue
clarity" in their last litigated case, 55% of the respondents
answered "very good" and 39% answered "good" [202]. This high
opinion was held by both U.S. and grantee attorneys [203] and
regardless of case result [204].

7

.

Warnings

.

In common with federal and state judges, Members often issue
warnings to the parties about possible sanctions or adverse
actions which may be levied in response to certain party
behavior. We have seen that Presiding Members rarely deny time
extensions [205]. It may well be that few denials are registered
because the Board makes explicit, by warning, when the parties
should stop asking. In one case, by way of illustration, a
Member conceded a Massachusetts lawyer one more month to file the
appellant's brief and appeal file. The lawyer had pleaded some
of the usual excuses: recent assignment to the case;
reorganization of his legal department; difficult legal issues;
and large dollar stakes. While approving the motion, the Member
warned: "Although your request for an extension is granted,
please be advised that no further extensions will be granted
absent extraordinary circumstances." Similarly, another Member
gave a two-month extension to a lawyer with impending federal
court trials but advised: "The appellant should note, however,
that the Board does not usually grant extensions of such length
as the one requested here. The Board will not be inclined to
grant any further extensions without a showing of extreme
hardship." And in Docket No. 83-272, a Member advised the
Chicago Department of Human Services that, having given it five
extra months to present certain documentation, his patience was
coming to an end.

Warnings of impending disciplinary sanctions are also
frequent. In more than one case, a party who was neglecting to
certify that he had sent copies to the other side was told that
the next failure would result in the exclusion of his offered
proof from the record.

In the case files we counted 18 such warnings.

8. Orders to Show Cause.

A popular management device at the Board is the "order to
show cause" (or its close kin the "order to respond to tentative
findings") 55 of which were found in the case files. This is a

"last gasp" opportunity for a party to convince the Board not to
take some adverse action, many times being an adverse decision on
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the merits issued in "draft" form. The Board will lay out the
findings of fact and legal analysis underlying its proposed
decision and ask the "about to lose" party why the Board should
not finalize its action. In one case the Ohio Department of
Human Services submitted "Comments on Draft Decision" which
convinced the Board to withdraw its tentative decision and
reverse a $1.25 million disallowance [206].

Show cause orders are also used for various sanctions. A
typical illustration is when a Member issued an order for the
appellant to show cause why the appeal should not be dismissed
for being untimely by one month. In his proposed order the
Member rejected as "insufficient justification of the substantial
delay here" the change of management excuse previously offered by
the new executive director of the nonprofit appellant [207]. In
another case, a different Member "tentatively conclude[d]" that
the Board should dismiss an appeal because the "time has passed
for the City to present more documentation" of its claim. He
gave the City a final 21 days to show cause why the City's appeal
should not be dismissed.

9. Seeking Party Concessions.

An order to show cause is an imposed decision. Different in
kind is an effort to seek a factual or legal concession from a
party because of the element of agreement. Much of what judges
do at pre-trial conferences is to promote party agreement on
issues, facts, and documents. This strategy enables the areas of
true dispute to be narrowed, thereby augmenting litigation
efficiency. It is an essential tool in all judicial kits.

According to one Member, promoting party agreement is "the
kind of thing the Board is good at." [207] He sent us copies of
correspondence between the Illinois Department of Public Aid and
DHHS ' s Office of Human Development Services in which the latter
withdrew $4.2 million of a $16 million disallowance because of
"facts that emerged at and subsequent to the hearing before the
GAB." In turn , the state withdrew its appeal of the balance of
the disallowance. The Member summarized the bargaining process
in the following words:

[The appeal] involved a long process before us
(unfortunately) including a hearing, and a good many months
of "stayed" status while OHDS mulled it over. The state
conceded a big portion of the disallowance originally based
on Board precedent. Then, after a long while and further
development, the Board presented an extensive list of
questions to OHDS which challenged OHDS to justify certain
positions or face loss. In response to those questions, OHDS
chose to withdraw the remaining disallowance. . . . Thus, I

like to think the Board led the two adversary parties to
decisions which they can justify to themselves, without our
resolution in the form of a decision. [209]

In our sampled cases we found ten specific instances of the
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Presiding Member pressuring a party towards a concession. In
one case, a Member summarized a phone conversation as follows:
"The Agency, however, was persuaded to agree to examine further
documentation submitted within the next 45 days, after I cited
the success in reducing the disallowance in [Docket No.] 82-130
and the problems the City noted in gathering the documentation."
PresumaUDly, the Agency could have taken the position that the
grantee's documentation should have been offered during the audit
negotiations and not belatedly before the Board, though the
Board regularly allows post-audit submissions.

Concessions are often of a procedural nature. One example
is when a party requests a fact hearing but withdraws the request
when convinced by the Presiding Member that a hearing is not
really necessary.

10. Special Briefs.

If the Board wishes special input from the parties on
difficult questions of statutory interpretation or the like, it
may issue an "invitation to brief." This is particularly helpful
to the Board when an important question of law affects several
appeals and the combined research efforts of several parties may
insure that no stone is left unturned. We encountered 21 such
invitations to brief, many of which were quite comprehensive in
detailing the issues and sub-issues to be discussed in the
special briefs.

11. Summary Decision.

The "summary decision" was instituted by the Board to make
swift decisions on cases with foregone conclusions. Typically, a
Board precedent is squarely on point because of the losing appeal
of an earlier disallowance involving identical grounds. The
appellant ]cnows its new case is also a loser and wishes only to
"exhaust" its administrative remedy at the Board as quickly as
possible on its way to federal court. The Board is quite willing
to accommodate this desire and will summarily enter an adverse
decision in a one or two paragraph opinion which cites the
governing precedent.

12. Miscellaneous Orders.

The orders discussed in the preceding paragraphs, while being
the heart of the Board's case management, do not exhaust the
inventory. We also noted orders (n.2) setting a place of hearing
outside the District of Columbia, orders (n.2) requiring the
attendance of a designated person at a hearing or conference,
orders (n.7) splitting appeals into separate dockets, orders
(n.ll) requiring parties to file status reports, and orders
(n.lO) that parties identify their witnesses and the substance of
their testimony.

In Table 6A below, we rank the management techniques
discussed above by frequency of use as discovered in the files of
our samoled cases.
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TABLE 6A: INVENTORY OF GAB CASE MANAGEMENT TECHNIQUES

Technique Times Used

1. SUBMIT SPECIFIED INFORMATION OR DOCUMENT 94
2. CLARIFY FACTS, LAW, OR DOCUMENT 85
3. QUESTIONS SEEKING INFORMATION ABOUT FACTS OR LAW 68
4. PROCEDURAL DIRECTIONS TO PARTIES 66
5. SHOW CAUSE ORDERS 55
6. CONSOLIDATE CASES 27
7. WRITTEN QUESTIONS FOR CONFERENCE OR HEARING 25
8. INVITATION TO BRIEF 21
9

.

WARNINGS 18
10. GAB FORMULATES ISSUE 16
11. SUMMARY DECISION 12
12. FILE STATUS REPORTS 11
13. IDENTIFY WITNESSES AND TESTIMONY 10
14. PARTIES TO CLARIFY ISSUES 10
15. SPLITTING APPEAL INTO SEPARATE DOCKETS 7
16. LOCATE HEARING OUTSIDE D.C. 2
17. REQUIRE SPECIFIED WITNESSES 2

Total 529
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C. ATTORNEYS' VIEWS OF CASE MANAGEMENT

We asked the attorneys who practice at GAB whether the
Presiding Member had used "case management" techniques in the
attorney's last case at the Board. We defined the quoted phrase
as follows:

Techniques used by Board Members and staff to move
cases along efficiently and to achieve correct results.
Examples include orders to develop the record, orders that
particular information or documents be provided, and GAB
formulation of the issues in dispute.

98 respondents replied affirmatively. We asked these whether
such management increased the efficiency of the proceeding. 58
said "yes," which is 78% of the total. Ten said "no" (10%) and
the balance (n.l2; 12%) did not know. All together, then,
lawyers who "know" believe at a six-to-one ratio that court
management improves efficiency, which we defined for them as
"[r]eaching and deciding an issue with minimum investment of time
and resources .

"

Almost the same six-to-one ratio approves of case management
in general. Table 6B summarizes the answers to this
questionnaire probe.
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TABLE 6B: LAWYERS' OPINION OF CASE MANAGEMENT

Opinion No. i

STRONGLY APPROVE 15 12
APPROVE 66 53
NEUTRAL 29 23
DISAPPROVE 13 11
STRONGLY DISAPPROVE 1 1

The significant percentage of attorneys who were "neutral"
worries us in that court efficiency should be a concern of every
member of the legal profession. We also observe that the 12%
figure for "strongly approve" is considerably below the 3 6% rate
at which respondents gave the best rating over all our questions
[210]

.

It is interesting to observe that while attorneys approve of
case management both in general and in its specific application,
they are consideraJaly less sure that such management improves the
quality of the final decision in a case. Less than half of the
respondents thought that the case management practiced in their
case "help[ed] achieve a correct result on the merits." The
others thought it did not (n.22; 23%) or they did not know (n.29;
30%) .

I
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VII. BOARD EFFECTIVENESS

How well does the Board produce its desired effects? As an
adjudicatory body, the Board's overt goal is to produce "correct"
adjudications, meaning the combination of: 1) accurate
fact-finding; 2) appropriate selection of legal norms; 3) sound
understanding of the content and meaning of those norms; and 4)
precise syllogistic application of facts to law. Stated thus,
"effectiveness" immediately shows its elusive character.

Having had a considerable prior experience in analyzing grant
law in general and Board decisions in particular [211], we
considered making personal judgments about the correctness of
Board adjudications. For example, we have incorporated some 500
Board decisions into our three-volume treatise and, in the
process, gained the impression that the Board correctly selected,
understood, and applied the grant norms governing the disputes
before it in a high percentage of cases. Still, this evaluation,
even if sound, is only partially informed. We had no workable way
of ascertaining whether the "facts" narrated in Board opinions
coincided with reality in terms either of accuracy or
completeness. Nor could we feasibly ascertain whether all
relevant law was considered. Further, the softness of most legal
norms, even those in the arrid field of grants-in-aid, means
that more than one and, memy times, contradictory interpretations
may be reasonable. Board opinions present and defend just one
view, the one leading to the Board's result. We lacked,
therefore, the other reasonable readings and applications which
might cast doubt upon the validity of the Board's decision. As a
consequence, like other researchers [212], we did not assay an
independent judgment about how "just" or "correct" the Board's
decisions are.

Instead of offering our personal judgments, we turned to the
composite views of the attorneys who practice at the Board and to
the federal courts which review its decisions. Even these sources
are flawed: the former by the partiality infusing the adversary
system, the latter by the narrow scope of judicial review of
administrative action [213].

Before turning to the views of lawyers and federal judges, we
will examine the Board's eibility to promote settlements by
negotiation or mediation. Agreed upon resolutions are not
necessarily "correct" resolutions in that a party with a strong
case on law and facts may have inappropriately bargained away his
"lawful" dollars. But such is an overly academic view of civil
adjudication. The bottom line is not abstractions but party
satisfactions. If the disputants walk out of court pleased with
the result, no one need look behind the settlement. For this
reason, courts which promote (without forcing) settlements are
generally considered effective. A division of disputed dollars
which satisfies all parties is per se a "correct" resolution.

In 1981 the Board hoped to improve settlement rates by
offering parties the services of trained mediators [214]. Each
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acknowledgement of appeal contains a standard passage stating:

Although the appeal is now pending, the parties
may negotiate to resolve the dispute informally.
The Board will assist in any way appropriate, and
can provide mediation services. See $16.18.

In the 274 cases comprising our case sample, the Board's
mediation offer was accepted only four times, three in 1982
appeals and the fourth in 1983. Two of the four led to mediated
resolutions of small amounts. The other two failed in mediation
and came back into the adjudication process. Thus, less than one
percent (.7%) of the Board's cases are resolved by mediation. In
an interview, the Board Chair believed that a higher percentage
of mediations was occurring recently, and he expressed continued
interest in promoting the process. [215]

We considered the attorneys' rejection of mediation to be so
absolute that probing in the questionnaire for their motivations
was not justified. Based upon our experience, we offer several
explanations. First is the general lack of familiarity with
mediation in the profession [216] . Second, government lawyers
sometimes perceive settlement to be an inappropriate disposition
of public funds to which their agency is "entitled. " [217] We
shall see that even negotiated settlements at the Board are
infrequent, which corroborates this thesis. Third, almost all
attorneys practicing at the Board are salaried employees of
government or quasi-public agencies. This means that the strong
economic pressure on attorneys and parties which forces most
civil litigation to settle is absent, though large caseloads in
some instances may push in that direction. Fourth is the status
of cases at the point they reach the Board. The Agency's final
written disallowance will normally issue only after a lengthy
series of negotiations beginning with the audit process. The
cases which reach the Board may be those where the parties are
"talked out," the lines of disagreement being clearly etched by
then. When they appeal to the Board, further negotiation may seem
senseless to the parties, even when the extra ingredient of a
mediator is offered. Fifth, public officials may, for political
reasons, prefer to have a decision imposed by the Board rather
than being accused of abandoning a claim. Finally, the process
of getting a settlement approved by superior officials may be
more complicated and difficult than pursuing the Board appeal to
completion.

After rejecting mediation, parties may still engage in
direct settlement negotiations, a process which the Board
encourages [218]. Sixty cases in our sample, 22% of the total,
were fully settled. This compares to federal district court where
47.1% of filed civil cases terminate with no judicial action
whatsoever and where all but 5% of the balance terminate without
reaching trial. [219] . The total dollars settled at GAB, which
includes both full and partial settlements [220], amounts to
$64,174,000, or 20% of the total amounts appealed.
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We suspect that the low settlement rate may reflect the
pre-appeal breakdown of negotiations which led, in the first
place, to the final Agency disallowance and the appeal to the
Board. It may also reflect the weakness of many grantee appeals.
Grantees lose 83 percent of dollars appealed to the Board and
adjudicated by it and 82 percent of all disallowances [218].
Grantees of course perceive that many of these Board decisions
were incorrect — one-quarter of the grantee attorneys thought
their loss was "unfair" or "very unfair. "[222] .Still, most U.S.
attorneys believed the contrary —that the final outcome in their
case was "very fair" (42%) or "fair" (54%) [223] —and it is the
perception of the strength of one's case which determines
settlement possibilities. Because U.S. attorneys are repeat
litigators at the Board [224], they know of their high success
rate, which can only solidify anti-settlement attitudes. In
summary, whether or not the grantees bring weak appeals, and the
data suggest this to be the case, the U.S. attorneys certainly
perceive maximum chances to win an adjudication and,
consequently, are not eager to settle.

We asked the lawyers "Overall, to what extent do you feel
that the final outcome of the case was fair to all involved?" and
let them answer "very fair," "fair," "unfair," or "very
unfair. " [225] . This was our "effectiveness" question, though we
substituted the more feuniliar concept of fairness. The next TaUDle
7A organizes the overall results [226].



No. %
31 24%
64 50%
27 21%
5 4%
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TABLE 7A: ATTORNEY VIEWS ON BOARD EFFECTIVENESS

VERY FAIR CASE RESULT
FAIR CASE RESULT
UNFAIR CASE RESULT
VERY UNFAIR CASE RESULT

While most attorneys thought their case was correctly or fairly
decided, a sizeable block, one-quarter, was dissatisfied. The
next teUble ascertains whether the attorneys' success or failure
in the case litigated colors their views as to Board
effectiveness.

TABLE 7B: ATTORNEY VIEWS ON BOARD EFFECTIVESS BY CASE RESULT [227]

VERY FAIR CASE RESULT
FAIR CASE RESULT
UNFAIR CASE RESULT
VERY UNFAIR CASE RESULT

The results in Table 7B are not surprising. Case winners rarely
believed their victories to be unfair, while losers thought at a
44% rate that their defeats were undeserved. In the adversary
system it is natural for attorneys to become convinced, along the
way, of the justice of their cause. However, it is surprising to
note that 56% of the losers admitted the fairness of a loss. This
may corroborate the theory of some Agency attorneys, one which
our experience leads us to share, that grantee appeals are often
very weak on law and fact. This theory would also explain why so
few winners were willing to characterize their victories as
unjustified, especially after having received a thorough,
convincingly reasoned Board opinion.

The next table analyzes attorney views by party represented.
This is, essentially, a rehash of Table 7B because Agency
attorneys win such a high percentage of cases at the Board. In
other words, the group of "winners" is comprised mostly of Agency
attorneys, and grantee legal representatives make up the bulk of
those reporting losses.

Winner Loser
No. % No. %

21 43% 2 6%
26 53% 18 50%
2 4% 13 36%

0% 3 8%

i



No. % No. %
21 42% 10 13%
27 54% 37 49%
1 2% 25 33%
1 2% 4 5%
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TABLE 7C: ATTORNEY VIEWS ON BOARD EFFECTIVENESS BY
PARTY REPRESENTED [228]

U.S. Ge
Nc

VERY FAIR CASE RESULT
FAIR CASE RESULT
UNFAIR CASE RESULT
VERY UNFAIR CASE RESULT

GAB decisions have been appealed many times to federal court,
thereby offering some evidence of the soundness of Board
adjudications. One might readily assume that GAB's batting
average on appeal would be a reliable indicator of Board
effectiveness. This batting average at the time of writing is a
hefty .888, a sure MVP pick. GAB has been affirmed 32 times on
appeal [229], and reversed or remanded on only four
occasions [230]

.

Yet our bets on this game have to be carefully hedged for
many reasons. First, Board decisions which favor the grantee are
not appealable into federal court because GAB action is the
Secretary's final decision by delegation. This means that neither
the Agency nor the grantee is adversely affected by the decision
and no party has standing to appeal. As a consequence a number of
GAB decisions are effectively insulated from review. Second,
federal court review is limited by a narrow standard of review,
whether "arbitrary and capricious" or "substantial evidence."
This means that grantees have to convince the federal bench that
the GAB decision was more than merely wrong. Pushing in the
other direction is the third factor, that grantees choose which
decisions to appeal and, presumably, invest their scarce
resources only in best opportunities. Some fifty GAB decisions
have been brought into federal court, only one out of every
fifteen, meaning that a substantial winnowing takes place. Three
of each fifteen are pro-grantee therefore unappealable results,
leaving eleven grantee choices not to appeal. A fourth warning
light is the appellate power to affirm a Board decision for
reasons other than those articulated below and the advocates'
propensity to invent new arguments and tactics on appeal [231].
Our scoring does not attempt the herculean task of determining
when the grounds for affirmance advanced by district and
appellate judges were arguably or clearly different from the
grounds for decision stated by GAB.

Despite all these caveats, we believe the 89% Board win
record on appeal strongly corroborates our impression that the
Board decides cases not only efficiently but also well. The
substantial bulk of federal court opinions adopt the Board's
reasoning and would appear to be affirmances regardless of the
scope of review. Further, the fact that losing grantees do not
appeal eleven of every fifteen GAB decisions corroborates our
questionnaire results which show high lawyer satisfaction with
GAB both in practice and product. The decision to appeal, to be
sure, is composed of many considerations. But the quality of the
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Board decision and its supporting opinion are critical factors
and a low appeal rate can be read as an affirmation of the
soundness of both.
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VIII. PERCEPTIONS OF PROCESS

A. ATTORNEY QUESTIONNAIRE

Empirical studies demonstrate that the effectiveness of case
management techniques and court improvement initiatives is highly
dependent on the cooperation of the bar practicing in the
particular court system. One study labeled this the "local legal
culture" and showed its strong impact on case processing
times [232]. Court procedures aimed at moving cases along
expeditiously may or may not succeed in the long run depending
upon attitudes of the lawyers and judges subject to them. Where
bench and bar believe in the appropriateness of and need for
greater efficiency in case processing, procedural steps aimed at
that goal will be productive. This is particularly true when
attorneys can be made to see that efficiency serves their
interests as well as the public's, as when rapid decisions help
management run a better program or business. On the other hand,
in districts where attorneys and judges believe that lawyers
should control the pace and methods of litigation, with minimal
judicial interference, efficiency-seeking measures will likely
fail. Even if reforms are mandatory, lawyers, in collaboration
with like-minded judges, will find ways to evade the new
requirements and to continue to litigate in the style traditional
to the district.

In light of the determinative influence of lawyer attitudes
on the likelihood of success of procedural innovations, we had to
ascertain the views of the lawyers practicing before GAB. Their
views might provide important insights about the acceptability of
GAB "heavy management" techniques to the bar and, consequently,
the reception to be expected elsewhere. Lawyers from coast to
coast practice before GAB; therefore, our findings would have a
"national" flavor as opposed to a "local legal culture." This
would enhance our findings, in the sense of making them
representative of views likely to be held throughout the country.
But it would also factor out the attitudes contrary to those in
our sample which might be held in aberrational districts,
regions, or agencies.

We sent the questionnaire in Appendix E to 290 attorneys
whose names appeared in GAB case files. 131 responses were
received from at least 31 different states. See Appendix B.
Eighty respondents represented grantees before the Board and
fifty represented the United States. We asked the lawyers to
answer case-specific questions on the basis of the case they last
litigated at GAB. One of our questions was whether they had won,
lost, or split this last case. 50 reported victories, 38 defeats,
35 split decisions, and 8 did not respond. Throughout the report
we use the phrase "United States attorney" not in a technical
sense but meaning the representative of the United States'
position. One Board Member objected to our putting the "United
States" on the right-hand side of the "v.," saying:

I object to speaking as thought the U.S. were a party.
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The siibagencies of the Department are parties. The process
is set up by the Secretary of the Department. If the
correct result is achieved, the U.S. "wins," even if the
grantee retains the funds.

In summary, our responses reflected a good cross-section of
the country, of the parties represented at GAB, and of case
results there. Most respondents reported on recent results
(1985,80; 1984,33; 1983,15; 1982,2; 1981,1), meaning that their
perceptions were reasonably fresh. Of importance is the fact that
those who responded had litigated more than 491 cases before the
Board [233], almost one-fourth of the entire caseload of the
Board over its thirteen year history.

Most of the respondents had moderate legal
experience. Two-thirds said they had practiced law between 6 and
15 years. Only 11% (n.l4) had 16 or more years in the practice of
law, while 22% (n.28) had been lawyers five years or less. On an
average they had represented government authorities for eight
years; these responses spread over a range from one (n.4) to
thirty-one (n.l) years, with most (n.86) in the 2 to 10 year
range. Only 25 respondents, 19%, had appeared in just one case at
GAB. 45 respondents (35%) had litigated six or more cases, and
the average across all respondents was 3.8 cases. 84% said they
had participated in a GAB conference or hearing in their last
case.

All together, the respondents had considerable experience
providing legal representation to government agencies both at GAB
and in all regions of the United States. This profile encourages
us to believe that the questionnaire answers were likely to
reflect both considered and informed judgments.

Our questionnaire sought the following types of
information [234]. First, we wanted some idea what these
attorneys generally thought about court efficiency and case
management — the heart of this report. Second, we wanted their
general impressions about the Board itself : its procedures,
personnel, efficiency, and capacity to produce "correct" results.
Third, we sought information about particular facets of GAB
procedures, such as discovery, use of telephonic conferences, and
deadlines. Finally, we scattered several questions aimed at
ascertaining whether attorneys thought the Board to be partial,
in the sense of being predisposed toward ruling in favor of or
against the United States.
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B. COMPOSITE VIEWS OF ATTORNEYS [235]

We asked attorneys for their opinion of strong "case
management" which we defined as follows:

Techniques used by Board members and staff to
move cases along efficiently and to achieve correct
results. Examples include orders to develop the
record, orders that particular information or
documents be provided, questions to clarify parties'
legal and factual positions, and GAB formulation of
the issues in dispute.

We assumed that attorneys, used to controlling the pace and
procedures of litigation, would be generally antipathetic to
heavy management of "their" case. We were pleasantly surprised to
learn the contrary: overall, our attorneys approved such
interventionism. On the extremes, 15 respondents strongly
approved of such management, while only one vehemently
disapproved. Toward the center, more than half of the respondents
"approved" of court management (n.66), while only 13 respondents,
10.5%, "disapproved." A considereODle number of respondents, 29
(23.4%), were "neutral" to the matter. This significant quantity
of indifference may signal a worrisome attitude that court
efficiency is not a lawyer's concern. In summary, the composite
opinion about case management was:

APPROVE 81 65%
NEUTRAL 29 23%
DISAPPROVE 14 11%

This attorneys' predisposition in favor of active case management
portended a rosy review of the Board, which is similarly
inclined, both in theory and practice.

In fact, the attorneys' evaluation of the Board's efficiency,
procedures, and personnel is even more positive than one could
anticipate. Recall that grantees win only one of every six
dollars and only one of every six disallowances adjudicated by
the Board [236]. Since two-thirds of the respondents were
grantee attorneys, we might expect a dismal opinion of the Board.
But on all counts the Board received high grades.

Concerning the Board's efficiency, defined as "reaching and
deciding an issue with minimum investment of time and resources,"
the lawyers gave the Board top rating ("very good") in 53
responses, 41% of the total. Most of the remainder (n.62; 48%)
rated the Board's efficiency as "adequate." The mean and median
scores for this rating were 3.3 out of 4.

Such efficiency did not, apparently, curtail the parties'
opportunities to prove their cases, the price one might expect
highly efficient court systems must pay. [237] From Table 8A,
infra, we see that the Board was rated very high in terms of the
opportunities it offered the parties to present their cases as to
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facts (mean: 3.5/4), as to law (mean: 3.5/4), and as to "all of
the evidence and arguments favoring your side of the case."
(mean: 3. 3/4)

.

We used two ways of measuring the attorneys' general opinions
about the Board's procedures. We asked attorneys to rate
them directly on a scale of 1 to 10. The Board's procedures
scored an impressive 7.01, above state court (6.58) and below
federal court (7.49). A question for future research is what
particular facets of state and federal court practice are
considered unattractive and attractive, respectively. A second
measure is the composite score on all questions. The respondents
gave the Board the top score in 36% of the ratings (856/2379) and
a score of "adequate," "fair," "approve," or "infrequent"
(something undesirable) in half the cases (1194/2379) . Thus, in a
remarkable 85% of all evaluations the Board was graded as
satisfactory or better. The mean and median score on all
questions was 3.2 of 4. [238]

Board personnel received comparable ratings. On a scale of 1

to 10, Board Members were rated at 7.02 and Board staff attorneys
at 7.09. When asked directly about the "competence" of the Board
Member who presided over their cases, the lawyers gave top grades
("very good") in 60 instances (46%), while rating the judge as
inadequate or worse only nine times (7%) .The mean score on the
"competence" question was a solid 3.38 of 4.

We gave the attorneys an opportunity to tell us about GAB in
their own words. 38 respondents volunteered comments. Their
tenor coincided with the positive pattern of the scores, whether
offered by United States or grantee representatives. The lawyers
who were favoreUsly impressed with the Board's operations said:

"[T]he judge cuts through all the rhetoric and gets
down to the issues very quickly." (Respondent #5.
U.S. Winner)

"GAB is . . . first rate on substance, creativity in pro-
cedures, and fairness." (Respondent #18. Ge. Loser)

"What impressed me most about the GAB procedure was
the creation of the ' file ' whereby we were able to submit
all pertinent evidence... ." (Respondent #19. Ge. Loser)

"[T]he best administrative tribunal I've ever worked
with in terms of case development. The presiding officials
and staff attorneys are particularly good at questioning
to develop facts. ... [T]he decisions are very, very
thorough." (Respondent #26. U.S. Winner)

"In every respect I have found the Board and its staff
to be an outstanding professional body." (Respondent #51.
U.S. Splitter)

"[T]he GAB'S procedures are fair and expeditious."
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(Respondent #57. U.S. Splitter)

"I specialize in GAB practice because I like it. It is
fast, fair, and no one gets away with sloppy work."
(Respondent #63. Ge. Winner).

"The GAB works well because of the excellent quality of
staff ... ." (Respondent #82. Ge. Splitter)

"I have been uniformly impressed with the Board,
particularly as to ... [the] clarity and excellence of
the written decisions." (Respondent #92. U.S. Splitter)

"I am generally impressed with the informal and usually
fair way the Board handles individual cases ... .

"

(Respondent #99. Ge. Winner)

"I found that body to be very thorough in assessing the
facts submitted and in making a ruling on those
facts... ." (Respondent #108. Ge. Winner)

"GAB is a good, fairly quick and less expensive
alternative to litigation." (Respondent #122. Ge. Loser)

"On the whole I have not had any trouble in cases
before the GAB. I am satisfied with the procedures."
(Respondent #127. U.S. Winner)

Seventeen representatives of the grantee community commented
negatively. The most common criticism was that the Board, despite
its appearance of neutrality, was at bottom an arm of the United
States which strongly favored DHHS actions and interpretations.
Strong feelings are evident in the following epithets: "a slick,
efficient operation which ends up quickly reviewing and approving
most of DHHS' proposed adverse actions;" "a kangaroo court that
rubber stamps the wishes of the U.S."; "their role is simply to
implement departmental policy and give it a gloss of legality and
impartiality"; "[t]he GAB seems to view their function as
upholding DHHS disallowances"; "[t]he gross partiality of the GAB
for its employer, DHHS, makes it an obscenity in the 'justice'
system"; and "[t]hey are clearly fearful of showing any more than
the smallest amount of independence from DHHS positions." GAB's
adherence to "technical" federal requirements is frequently
perceived by the grantee community as antithetical to the "big
picture," which is the ultimate goal of the programs: to provide
health and welfare services to needy individuals.

On the other side of the "v.", federal attorneys frequently
perceived the exact opposite: the Board bending over backwards to
help grantees. Five U.S. attorneys complained about the Board's
pro-grantee attitude. But there is a subtle difference in the
complaints of each side. The U.S. attorneys saw litigation
favoritism, such as interjecting issues favorable to the
grantee-appellant, making grantees' arguments for them, and
liberally conceding them time concessions. In contrast, the
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grantee attorneys worried more about the Board's uncritical
acceptance of federal policies xinderlying fiscal disallowances
—more a question of rulings on the merits. Two U.S. attorneys
anticipated this criticism from the grantee group and rejoined
that if grantees frequently lost at the Board, this was simply a
result of their cases generally being weak on the merits and not
any pro-United States bias on the part of the Board.

This perception that GAB is wedded to federal substantive
policy, whether realistic or not, seems to be the grantees' main
bone of contention. Twenty lawyers bothered to write that GAB's
authority should be increased in this regard. The Board should
have the power, according to the write-in's, to set aside DHHS
policy (whether in the form of regulations, lesser issuances, or
"interpretations") as contrary to statute, as arbitrary and
capricious, or as procedurally flawed. One senses that these
lawyers lost cases at the Board because of an unfavorable DHHS
rule which made no sense to them but which the Board honored
nonetheless. This also underlies the several comments that GAB
should offer "more fairness, less rules," or should correct
inequities caused by DHHS actions and policies, or should avoid
"technicalities."

Several particular aspects of Board procedure provoked
significant discontent. 66 attorneys (52%) were unhappy with the
accessibility of GAB precedents which are issued in mimeographed
form, mailed only to those who know to ask, and roughly indexed.
Thirteen respondents commented that GAB should index, publish,
and widely disseminate its opinions. A significant number of
grantee attorneys, 28, rated their discovery opportunities as
inadequate or very poor. The recommendations for broader
discovery powers were the second favorite write-in comment. Many
lawyers also mentioned the Board as needing subpoena power,
although it was not clear whether they meant subpoenas to compel
attendance at a deposition, at a hearing, or both. Significant
numbers of attorneys (n.20; 16%) thought Board members did not
wisely utilize their discretion and most (n.76; 60%) thought such
exercises of discretion were merely adequate. This is not
surprising given that acts of discretion, such as granting or
withholding time extensions, frequently involve delicate and
debatable balances of equity. A final "soft spot" was the Board's
reception of redundant evidence, thought to be "frequent" or
"very frequent" by 28% of the respondents.

On all other counts — notices, deadlines, issue clarity,
evidence gaps, surprise witnesses, evidentiary rulings, and use
of telephone conferences — the Board scored well.

The discovery issue has plagued the Board for several years.
Discovery is not mentioned in the Board rules, but the Board will
grant discovery if a litigant can show a strong need. [239]
Several lawyers are unhappy about having to make such a showing,
preferring to have free access to depositions and interrogatories
as in federal and state court. One Member thought these were
just a handful of disgruntled lawyers, but data in Table 8A,
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Infra , show it to be a sizeaOale minority.

Without doubt, should the Board adopt free discovery as in
federal court it would invite the delays and abuses which
provoked the 1983 amendments to the Federal Rules of Civil
Procedure [240]. A change toward free discovery would not bring
many compensating benefits, because cases at the Board do not
ordinarily involve the type of fact issues for which discovery is
most needed [241], and would certainly not be generally required
as a due process right under the balancing test of Mathews v.
Eldridae [242]. Should the Board decide to offer discovery it
probably has the legal wherewithal to do so, though it cannot
directly issue subpoenas or contempt orders. It will take
negative evidentiary inferences should a party fail to produce a
witness or a document as ordered [243], and can take a hint from
the Supreme Court and, under its power to control proceedings,
impose sanctions against parties who disobey discovery directives
[244]. But a serious question remains whether more discovery
would be an advisable reform.

The Board should disseminate more widely its opinions and the
key word and citation index prepared by its staff. Board
decisions are authoritative precedents and for the sake of
fairness should be as widely available to the first time
litigator as the veteran. While efforts to convince private
companies to publish and disseminate Board opinions have
foundered on economic reefs, the Board itself could expand and
improve its distribution list, as by automatically sending its
opinions and their indices to first time litigators.

We were puzzled by a significant aberration in the data:
Despite the high scores given by both sides to Board procedures
and personnel, a significant percentage of attorneys, one
quarter, thought the final outcome in their cases was "unfair" or
"very unfair." These were overwhelmingly grantee attorneys: 29 of
31 who thought the outcome unfair. See Table 8B, infra. Good
people applying good procedures should normally, one would
imagine, produce good results.

We first looked, of course, at the correlation between an
attorney's opinion on the fairness of a case's outcome and how
well the attorney did in the case: win, lose, or split. See Table
8C, infra . As expected, substantial numbers of losers thought the
case result was "very unfair" (n.3; 8%) or "unfair" (n.l3; 36%).
We were surprised to learn that those who reported split
victories also groused about the outcome in almost equal numbers
(n.l3; 37%). The reason for discontent in those who reported
partial wins is likely the quality of the victory. Not
infrequently the Board or the Agency will make a minor financial
concession to the grantee while preserving the bulk of the fiscal
disallowance. Consequently, the grantee can report a "split"
result while remaining dissatisfied with the outcome.

It is pleasing to note that a large percentage of those who
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reported having lost at the Board were able to characterize that
result as "fair" (n.l8; 50%), though only in two cases did the
loser describe the result as "very fair." Curiously, the converse
did not happen frequently. No winners thought their victory to be
"very unfair" and only two judged their win to be "unfair." This
is consistent with the data which show that the United States
usually wins and the write-in comments of its attorneys to the
effect that grantee appeals are often quite unsound in law and
fact.

The puzzle —satisfaction with the Board but dissatisfaction
with case results—may have a second, more subtle key. It may be
that attorneys from the grantee community believe that the
"pro-U.S." bias of the Board, a view often mentioned in the
write-in comments, leads to unsound results even though the
Board's procedures are generally perceived to be satisfactory and
its personnel to be competent. We asked the attorneys whether
Board members and staff treated parties impartially. In 28 cases
(21%) lawyers reported partiality, 21 viewing the United States
as being favored and 7 seeing the grantee as the favorite. A
lesser number (n.20; 15%) reported the procedures as being
biased [245], most thinking the United States to be the
beneficiary of the bias (n.l4). Part of the perception of bias
may stem from the belief in the grantee community that the United
States has superior resources in litigating before the Board.
Forty percent of the respondents so believed. On their face the
Board procedures offered equal and quite full participatory
opportunities —79% of the respondents thought "participatory
opportunities" to be equal. Yet superior United States resources
and a pro-U.S. disposition led to numbers of unfair results in
the eyes of a significant minority of grantee lawyers.

Cutting in the other direction, the grantee lawyers did not
harshly judge the Board Member presiding over their particular
cases. He or she was seen as very impartial in 22 cases (28%), as
impartial in 41 (51%) , and as biased 17 times (22%) . See
Table 8B, infra. The mean score on this question, 3.2 of 4, was
the seone as the mean result for all questions. See Table 8A,
infra . And the percentage of grantee lawyers answering
negatively on this question —22%—was not greatly higher than
the negative answers on all questions: 16%. See Table 8B, infra.
We may conclude, therefore, that the Board Member is perceived as
a competent judge with personal integrity operating under
efficient, well-conceived procedures yet, in the eyes of a
substantial minority, systematically biased in favor of the
United States because of the Board's status as a United States
agency. Many respondents suggested that GAB be made "independent"
of the agency whose actions it reviews.
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C. PERCEPTIONS BY PARTY REPRESENTED

Attorneys for the United states win five of every six dollars
adjudicated at the Board and also five of every six
disallowances [246]. Naturally, on the other side grantees are
losing. One would expect this disparity in outcomes to translate
into marked differences in attitudes about the Board. To measure
such differences, we segregate, in Table 8B, infra . the
questionnaire ratings by party represented [244].

A measurable difference is found in most categories, with
grantee attorneys generally giving the Board lower ratings. But
what is truly remarkaible is the narrowness of the spread.
Overall, grantee lawyers rated the Board as satisfactory or
better in 83.5% of the ratings, while the United States attorneys
did so at a 90.3% proportion. Similarly, the composite means are
only .2 points apart, 3.3/4 for the U.S. attorneys, 3.1/4 for the
grantee representatives. Ratings of Board personnel are even
closer. And in evaluating Board efficiency, grantee lawyers gave
GAB higher grades than the U.S. attorneys.

There is a marked difference in the perception of validity of
case outcomes. In only 13% of the cases were grantee lawyers
willing to say that the final outcome of a case was "very fair,"
compared to 42% of the other side. Also, 5% less grantee
attorneys thought the case result to be "fair." Put in converse
terms, a sizeable block of grantee attorneys were unhappy (n.25)
or very unhappy (n.4) with the outcome of the case they litigated
before the Board. The mean scores of the "fairness of outcome"
question were significantly divergent: U.S., 3.36/4; Ge, 2.57/4.
Part of the explanation appears to be that the GAB Members, while
competent (grantee attorneys actually scored them higher than
U.S. attorneys on "competence") , are perceived as partial to the
United States. On impartiality, U.S. lawyers rated the Members
3.44/4, while grantee lawyers 3.03/4.
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IX. OPPORTUNITIES TO BE HEARD

Pushing cases speedily through an adjudicative process may
sacrifice party participation. The fewer events in a case, the
quicker it can be resolved. From an instrumental perspective,
curtailing "opportunities to be heard" may deprive the Board of
relevant fact, law, policy data, and analysis, thereby leading to
Board ineffectiveness in case results. Efficiently ineffective
is not our goal in civil litigation. We want correct decisions
efficiently reached.

We saw in Section VI how aggressively the Board shepherds each
case by using multiple management techniques. While Section VIII
taught us that attorneys for both sides are generally quite
pleased with the Board's procedures and practices, including case
management, we learned in Section VII that a significant number
of grantee lawyers thought the result in their losing case to be
"unfair" or "very unfair." This may be, of course, the natural
grousing of lawyers who, caught up in the adversary system, come
to convince themselves of the "justness" of their cause. But it
may also be a perception caused or fed by the Board's tight case
management. As one illustration, a sizeable number of attorneys
practicing at the Board want broader discovery
opportunities [248]. The view that a case result was unfair
might have been formed on the basis of denied discovery which the
attorney believed would have unearthed facts damaging to the
other side.

We measured "opportunities to be heard" in several ways. One
was to identify and count the various participatory requests in
the 274 cases sampled. We looked for the different opportunities
sought and the Board's disposition of such motions, petitions,
and requests. We started with an inventory of participatory
requests typically found in civil litigation and added the new
ones we uncovered in our scrutiny of case files. Table 9A, below,
contains our inventory of requests and the number of each found
in the case files.
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TABLE 9A: ATTORNEYS' PARTICIPATORY REQUESTS

Request No.
1. FACT HEARING 21
2. WITHDRAW APPEAL WITHOUT PREJUDICE 11
3. CONSOLIDATE CASES 10
4. SUMMARY DECISION 8
5. DISCOVERY 7
6. CONFERENCE 7
7. SUBMIT DOCUMENT 6
8. SUBMIT ADDITIONAL BRIEF 6
9. INTERVENE 6

10. ADVISORY OPINION 5
11. MEDIATION 4
12. GAB PROVIDE CERTAIN DATA 2
13. PARTICULAR PERSON BE PRODUCED 2
14. SUMMARY JUDGMENT 2
15. CHANGE OF VENUE 1
16. SUBSTANTIVE CHANGE IN TRANSCRIPT 1
17. CHANGE FORMULATION OF ISSUE
18. ADD AN ISSUE

99

What surprised us most about this inventory was the small
size of the count. The attorneys who practice at GAB do not seem
to press very hard for opportunities to be heard beyond what the
Board offers in its standard procedural formats. The often
expressed idea that case delay and inefficiency is bred by
lawyers engaged in procedural maneuvering is not confirmed by the
litigation experience at the Board. Nor can it be said that the
paucity of participatory requests is produced by the likelihood
of denial. In fact, the Board granted 51 of the contested
requests, compared to only 26 denials, the balance of requests
being either withdrawn or resolved by party agreement.

Another way we measured "opportunities to be heard" was to
collect and count side disputes: wrangling over technicalities
unrelated to the case merits. This is what is commonly known as
"motions" practice in state and federal court [249].

Consistent with our findings on participatory requests, we
encountered few disputes divorced from the merits. What we mostly
found were issues concerning the Board's jurisdiction over the
particular subject matter or concerning the timeliness of the
appeal. There were 26 jurisdictional issues injected into our
sampled cases. Most of these controversies were initiated sua
sponte by the Board Chair. The bulk of these peripheral matters,
therefore, cannot be attributed to overly contentious attorneys.

Separating out matters of the Board's authority, what
remained was only a handful of spats. We found eight instances
when one side moved to impose sanctions upon the other for
alleged procedural error, three motions to strike documents
submitted by the adversary, one formal discovery motion pursued
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with briefs, and one motion to add a party claimed to be
necessary.

In arguing side disputes, neither party submitted extensive
briefs In the normal case. The attorneys for the
appellant-grantees averaged only 3.7 pages In their briefs on
these technical matters, compared to an average brief of ten
pages In their main argument on the merits and an average reply
brief of 8.3 pages. Briefs for the United States In side disputes
averaged 6.2 pages, compared to an average 12.2 pages In their
main briefs on the merits.

In summary, we found relatively few Issues tangential to the
merits being raised. When technical matters were placed In
controversy, the parties did not Invest substantial resources and
energy In pursuing them.

As another measure of "opportunities to be heard" we asked
the attorneys directly about their participatory opportunities
and found, consistent with the above data, a high level of
contentment with Board practice. As a general matter the lawyers
believe that the Board's procedural tracks offer sufficient
process for them to present their cases fully, with the exception
of some attorneys who want freer discovery [250].

When asked about the "completeness of fact presentation" in
the last case they litigated at the Board, 108 lawyers answered.
65 (60%) thought the facts were adequately complete and 40 (37%)
believed the facts to have been very complete. One way or
another, therefore, the Board manages to obtain a reasonably
complete record of the facts underlying the dispute. We also
asked the lawyers to rate their "opportunities to present facts,"
which focuses more narrowly on their personal litigation chances.
Answers to this question demonstrated even greater respect for
the Board with 56% (73/130) of the respondents replying "very
fair" and 35% (46/130) replying "fair."

Lawyers have the opportunity to present their law by the
normal means of main and reply briefs. Also, the Board will
occasionally issue "Invitations to Brief" on important issues
common to several appeals [251]. We further noted that many
appellants inserted legal analysis and citation in their notices
of appeal. Lawyers perceive these different "opportunities to
present law" as quite satisfactory. Most of the 131 respondents,
57%, thought this aspect of Board practice to be "very fair,"
with the remainder mostly rating such opportunities as "fair"
(38%). As we noted earlier [252], lawyers have not sought extra
litigation advantages very frequently. We found in 274 case files
only six requests to submit additional briefs.

Overall, there was a 91% rate of contentment with litigation
opportunities. The response to the question "To what extent did
the GAB procedures provide you with an opportunity to present all
of the evidence and arguments favoring your side of the case?" is
displayed in Table 9B below. We readily see that lawyers
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litigating at the Board believe that the heavy case
management practiced there does not negatively affect their
"opportunities to be heard."

TABLE 9B: LAWYERS' PERCEPTION OF OPPORTUNITIES TO BE HEARD

Rating No. %

VERY GOOD
ADEQUATE
INADEQUATE
VERY POOR

While grantee lawyers were less willing than their U.S.
counterparts to rate Board opportunities as "very good," 35%
versus 62%, most, 52% thought the opportunities adequate [ 253 ]

.

This combined rating of 87% satisfied is very impressive
considering that grantee attorneys lose 80% of their cases at the
Board and 80% of the dollars appealed [254].

58 45%
59 46%
7 6%
4 3%
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X. CONCLUSIONS AND LIMITS THEREON

A. SYNOPSIS OF THE BOARD'S RECORD

The law's inefficiencies have commanded considereODle
national attention in the 1980 's. Motored by the trenchant
criticisms of respected legal scholars, a consensus is rapidly
developing that the cost and delay of civil litigation must be
combatted in substantial ways and that this is the duty of those
who preside over courts and administrative boards. Many years
ago the California Chief Justice pronounced his duty to be not
merely the achievement of justice but the efficient achievement
of justice [255]. He said:

Every court has a responsibility to the public to see that
justice is administered efficiently and expeditiously and
that the facilities of the court are made available at the
first possible moment to those whose cases are awaiting
trial. [256]

It may be that other chief justices have lilcewise perceived their
court management duties over the years, but only tinkering and
patchwork [257] and little systemic improvement have occurred in
response. Now that the plight of our courts is regularly
surfacing as a matter of serious national concern, however, we
have to hope that judicial efficiency will receive the attention
and effort it deserves.

This study focuses on one promising approach: action-forcing
procedures and aggressive case management by the judge to whom a
case is assigned. We have attempted to measure empirically the
results of certain case management procedures and techniques
employed by the Grant Appeals Board in a conscious effort to
improve the efficiency of its administrative adjudications.

Our empirical measurements, our questionnaire results, and
our interviews have produced a composite picture of a
hard-working administrative court which produces speedy
resolutions of disputes involving substantial dollar sxims. Based
upon attorney evaluations and the upholding of most Board actions
by federal courts, we can conclude further that the Board decides
correctly as wefll as quickly. Cases worth $1.2 million on the
average and $125,000 at the median get decided with a
well-reasoned opinion about five months after the case is filed,
with each case being given sufficient attention to please the
legal representatives of the parties. Section VII revealed that
lawyers are quite satisfied with the procedural system at GAB,
discovery and publication of opinions being the only areas of
significant discontent, and give solid overall ratings to the
Board and its personnel. This evaluation is quite remarkable in
light of the fact that grantee lawyers gave high grades to the
Board for efficiency even though as a group they lost five-sixths
of the cases they brought there.

In sum, we have found at GAB a successful adjudicatory system
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for processing civil disputes. The question now is whether the
Board's procedures and practices could serve, in whole or part,
as a model for court reform initiatives elsewhere. To try to
answer this question, we shall first isolate those features of
Board practice that seem particularly important to its success
and then discuss factors which might limit the utility of Board
procedures in other settings.

I

1

I
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B. PEOPLE FACTORS

While this is primarily a study of procedural rules and
techniques, we cannot overlook the human element. The
combination of good people and good rules produces the Board's
outstanding record, not one or the other alone. So, before
analyzing the aspects of Board procedures which contribute most
significantly to its high efficiency and effectiveness, we must
relate our impressions about the human engines which drive the
Board's procedures.

We have observed in the GAB Members a commitment to
professional excellence and a deep pride in workmanship. One
observer stated that the "single most important factor"
underlying the Board's excellent record is the fact that its
Members are high quality, hard-working judges with a universal
commitment to excellence in process and excellence in result.
Based upon our reading of Board opinions and case files, our
observations of Members at work, and our interviews with them, we
concur in this evaluation. The questionnaire results show that
the attorneys practicing at the Board are in agreement too. It
states almost the obvious to say that good procedures
incompetently applied will produce inferior results. To some
degree, therefore, this study necessarily presumes that those who
adopt the Board's procedures, in whole or part, are comparably
competent and enthusiastic in their application. Each court
administrator must determine whether delay and inefficiency in
his adjudicatory system is a product of poor procedures rather
than personnel problems.

Other characteristics of the Members at GAB are important to
an understanding of the Board's success. All of the Members
bring to their jobs considerable prior experience in dealing with
government procurement and grant-in-aid issues, and the stability
of the Board's membership has enabled that experience to grow
year by year. As one Member said, "We have been here so long
this is our expertise." This means that each Member infuses each
case with a sound general understanding of the policies,
patterns, and practices of Congress and the Executive Branch in
establishing programs under the Spending Power. They also
possess deep understandings of specific statutes and regulatory
material which they have had multiple opportunities to examine in
earlier cases.- This program expertise is reinforced by a case
assignment system which is not random but which affirmatively
places disputes in the hands of Members with relevant past
adjudications

.

Members consequently bring to most disputes a ready
understanding of the issues and the parties' respective positions
and, more importantly, enough substantive competence for them to
engineer a sound decision even if the parties have failed to
present their best cases. During interviews several Members
emphasized their duty to decide cases correctly regardless of the
competence of the party presentations. They do not hesitate to
add issues overlooked by the parties, to suggest new areas for
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factual exploration, and to dig up relevant laws and regulations
unknown to the adversaries. This most frequently happens in
cases where the appellant is appearing pro se or by means of
inexperienced counsel. In interviews agency counsel readily
admitted using GAB as a training ground for aspiring
litigators. In such a case, the Presiding Member will help him
develop his case, leading to complaints by veteran litigators
that the Board will sometimes "bend over bac]cwards" in favor of
appellants.

From the perspectives of this study, efficiency and
effectiveness, such program expertise is a mixed blessing. It
lengthens a case's processing time to add new issues, explore new
facts, dig up new documentation, and find and assess new legal
norms. It is faster and easier to take the cases as presented by
the parties and to let them suffer the consequences of their
neglects. But such a laissez faire approach sacrifices correct
results on the merits. At the Board, the Members' approach, one
which appears dissimilar to the "adversarial system" in American
courts, is not merely to umpire the game of adversaries but to
insure that the party with the better case wins.

This elevation of substance over form is heartening. It
appears to stem from the public nature of the issues before the
Board. The Board adjudicates entitlements to public revenues by
applying norms derived from laws and regulations. Should it err
in such adjudications the loser is not only the litigator, but
also the public at large whose program goals have been undercut.
For this reason adjudicators of public law disputes like Board
Members tend to perceive their primary goal to be to the law
rather than to the mere umpiring of an adversarial joust. [258]
This is reflected in the Board's reluctance to impose sanctions
against the United States for violations of Board orders and
procedures if the effect is to deprive the U.S. Treasury of
receipts to which it would otherwise be entitled [259].

Another important "people factor" underlying GAB's remarkable
efficiency is the cooperative spirit among Board Members which
enables them to reach consensus quickly. This is reflected in
the publication of almost 800 three-Member opinions without one
dissent and with but one concurring opinion. A Member said the
Board is comprised of "like-minded people." We take this to mean
a sharing of professional understandings about technical matters
rather than similarity in personal values. All Members are
likely to read a grant-in-aid regulation the same way. The Board
"is not the Supreme Court," as the Members say, meaning both that
it does not have the Court's time and resources to pursue the
filigree of policy debates and that its matters are mundane,
technical, and somewhat arcane as opposed to the matters of
intense personal importance which regularly wrench the high
court

.

A final observation is that Board Members are part of the
federal government's personnel management system and are rated
biannually on their performances. Written performance criteria.



CASE MANAGEMENT 757

reproduced in Appendix F, are utilized by the Board Chair who is
responsible for these ratings. Treating judges as personnel to
be "managed" by a "superior officer" and by biweekly computer
case status reports is as unusual in a judicial system as it is
common in business and the executive branches of government. In
interviews, Board Members believed that performance ratings
worked subtly to maintain high levels of productivity and
responsibility. They did not believe that the rating system in
any way compromised their independence of judgment about the
merits of cases. [260] Persons in charge of courts and boards
elsewhere are advised to consider adopting modem personnel
management techniques whenever the danger to independence of
judgment can be avoided or minimized. If judges are not exempt
from being efficient in the work for which they are paid, there
seems to be little reason not to measure that efficiency
periodically [261], as long as no effort is made to gauge the
"accuracy" or "correctness" of their adjudicatory
decisions. [262]
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C. PROCESS FACTORS

In Section VI we described and quantified the various
management techniques which Board Members utilize within the
structure created by the rules of procedure, explained in Section
IV-C. While each particular procedure and practice contributes
in some way across the Board's caseload, certain of them appear
to have a particularly powerful positive influence on Board
efficiency and effectiveness.

Heading the list, we believe, is the assignment of cases to a
"presiding" Board Member. Apart from jurisdictional
preliminaries which are all handled by the Board Chair, each
surviving case is assigned for processing to one Board Member.
Although a panel of three ultimately determines the merits, the
Presiding Member shapes it and moves it along from step to step.
He or she rules on motions, plans and presides at the conference
or hearing, and otherwise brings the case to the point of
decision. This is, essentially, the "individual calendar system"
which has proved effective in federal district court compared to
the inefficient "master calendar system." [263] By assigning all
responsibility to a single judge, the individual calendar system
enables managers to ascertain where and why backlogs and
breakdowns are occurring. The clear visibility of case progress
puts pressure on the Members to effectuate the Board's case
management goals and enables the Board Chair to "manage"
performance by rating Board Members under written performance
standards

.

This is not to say that case schedules will not vary, both
individually and in the aggregate, from Member to Member.
Variations are normal because each case imposes different
demands, the interstices of set "routines" have considerable
flexibility and adjustability, and leeway exists for each Member
to fashion a personal adjudicatory style. To illustrate, we
learned that one Member averaged 147 days to resolve 42
full-cycle cases while another Member averaged 264 days for 29
full-cycle cases [264]. Still, we believe that GAB's
"action-forcing" procedural system both minimizes such individual
disparities [265] and keeps even the most deliberative judge on a
reasonably fast track. In short, while large differences between
cases make complete routinization impossible, management rules
and techniques can avoid the inefficiencies inherent in the case
"customization" so prevalent in state and federal court.

Also important to the Board's case management success is the
appeal file system. Within a few weeks of the appeal's filing
the Presiding Member has on his or her desk many of the documents
containing the relevant case facts. To quote one Member, "the
cases are off and running at an early date." [266] The notice of
appeal has delineated the issues and the basis for the Agency's
action. The appeal file now displays the background
documentation. With these in hand, the Presiding Member may
thoroughly familiarize himself or herself with the case facts,
understand the issues and the parties' positions, begin to



CASE MANAGEMENT 759

structure the process suitable to the case, and issue preliminary
case management directives. [267] Any dispute preceded by party
interactions which create a factual record is amene^Dle to the
appeal file approach.

Another important management technique is the "tracking" of
cases based on amount-in-controversy and issue complexity.
Because the Board generally does not rule on constitutional
issues [268], it need not worry about cases with small dollars
but important principles at stalce. It may rely on the dollar
amount appealed to ascertain the "worth" of cases and their
respective claims to the Board's attention. So, unlike federal
court where cases small in dollars and even principles get the
same Federal Rules as the blockbusters [269], Board cases worth
$25,000 or less, about 18% of the docket, are assigned to an
expedited processing track. Such assignment takes maneuver
options away from the lawyers and practically guarantees a fast,
inexpensive disposition. In our case sample, such cases were
decided on the merits an average of five months after being
filed.

The Board of course recognizes that a $200 claim may involve
difficult, complex questions of adjudicative fact "correctly"
resolved only after an elaborate trial. Conversely, a $200
million dispute may involve only questions of law or simple fact
resolved after a brief study of uncontroverted dociiments. The
Board retains the power, therefore, of assigning cases to
trial-type process when the case so merits. The important
distinction from normal civil procedure is that the Board makes
such assignments, not the lawyers. The lawyers cannot threaten
an extended trial as a negotiating ploy, nor do they have free
rein to waste valuable litigation resources on matters of small
importance

.

In practice as well as procedure the Board thwarts attorney
maneuvers which contribute to delay. For example, in the case
files we often found warnings that further time extensions would
not be granted except under extraordinary circumstances. The
Members are generous about granting the first or second request
for more time, thereby stretching case disposition time by some
22 days on the average. But stern warnings accompanying such
approvals have the effect of discouraging further requests for
additional time. Here we see another important facet of Board
practice leading to efficiency in disposition: the anti-dilatory
attitude of Board Members. Possibly more important than
action-forcing procedures are action-forcing attitudes on the
part of judges, enforcement of procedures being at bottom wholly
discretionary. The Board Members believe in the time
disposition goals established by rule [270] and actively seek to
accomplish them by discouraging dilatory tactics and enforcing
the procedures as written. The fact that their own performances
are being regularly measured may play some role in creating the
pressure to move cases along rapidly. In comparison, most court
systems permit attorneys to set a pace of litigation convenient
to the attorneys' office caseload [271]. At the Board we noted a
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total rejection of such a judicial laissez-faire attitude.

The above anti-dilatory attitude may explain the comparative
absence at the Board of "side disputes": wrangling about
technical matters like pleading error, jurisdiction, and
discovery, which consumes so much time, energy and resources in
state and federal court. Attorneys practicing at the Board, half
of whom have one or more prior litigations there, may sense that
the Presiding Member will take a hostile view of dilatory and
strategic motions and avoid all but the most well-founded
petitions.

The absence of trial formalities also seems to contribute
importantly to the Board's efficiency, and is another factor
meriting emphasis. We found only a handful of formal hearings in
the 274 cases sampled. At these hearings direct examination and
cross-examination take place, but in a relatively casual,
conversational style. In opening such hearings the Presiding
Member reminds counsel that the formal rules of evidence do not
apply. The routine includes the following statement:

We try to preserve an informal atmosphere for this type of
hearing, but we need to produce an orderly transcript,
particularly since there are two other board members who will
not be here all the time and will work only from the trans-
cript.

So generally we need to take the same care concerning oral
presentation as we would in the courtroom. That is the
witnesses and attorneys should speak slowly, clearly, one at
a time, and avoid visual displays such as nods which will not
get on the record.

The board has always taken a liberal view of the rules of
evidence in this type of proceeding, and except where I
determine that evidence or testimony is clearly irrelevant,
immaterial, or unduly repetitious, it will be included as set
out in Section 1611(b) of the board's rules. So I ask the
attorneys to try to keep to a minimum your objections based
on evidentiary matter.

There should be few exhibits introduced in this hearing
because both sides have had ample opportunity to develop and
add to the appeal file. If there are documents which either
of you wish to introduce, would you follow the procedure,
please, of handing a copy to the reporter for marking and a
copy to opposing counsel, move introduction of the document.
I will ask for objections; if there are none or the objection
is overruled, the document will be admitted, and the board
should be given a copy.

We encountered few or no evidentiary objections and rulings in
the 17 hearing transcripts we studied. Most objections were
handled informally by suggestions from the Presiding Member
agreed to by counsel. In summary, we noted little of the
gamesmanship and rituals so common in adjudicatory jury trials .\

The emphasis was on getting to the facts of the case, the \
policies behind the relevant grant rules, and the parties'
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respective positions on both. We suspect that an hour of "trial"
time at the Board would translate into three or four hours in
civil court and much more taking into account post-trial motions.

This trial efficiency becomes even more pronounced when the
hearing format is the telephone conference. The relaxation of
formal evidence rules and procedures similarly discourages
technical objections, which are rarely noted. Further, the use
of telephones seems to encourage attorneys and parties to "get to
the point." In observing telephone conferences, listening to
tapes, and reading transcripts, we observed little of the
meandering typical of attorney examination of witnesses in civil
court. The lawyers and witnesses addressed, usually directly and
forthrightly, the questions posed by the Presiding Member in a
pre-conference statement. Having had time to prepare responses,
the parties quickly and directly answered the critical fact and
policy questions raised by the Presiding Member.

The final Board practice which we think merits special
attention is the active search by the Presiding Member for
relevant facts, law, and policy. This may be, indeed, the most
critical determinant of the Board's efficiency and effectiveness.
Such Member activism, which occurs as early in the process as the
acknowledgement of appeal, quickly and firmly channels the case
along productive lines.

After studying the notice of appeal, a Member may issue a
directive to the Agency to respond to matters not considered
during the audit process. Having examined the notice of appeal,
appeal brief, and appeal file, the Member might instruct the
Agency to respond to a list of questions in its respondent's
brief. After examining both briefs and the appeal file, a Member
might ask the parties to satisfy, in further briefs or at a
conference or hearing, the Member's information needs. These
might be clarifications of documents submitted by the parties; or
refinement of a party's factual or legal theories; or completion
of the factual record; or further legal research. Members use
the questioning technique systematically and intensively,
disgorging from the parties whatever is needed to complete the
record so that the final decision will be based on the merits and
not the relative competence of the parties. In the 274 case
files studied, we encountered 272 sets of questions, many cases
having multiple sets.

In the process do the Members lose their neutrality and
objectivity? They think not. One Member stated that her
interventionism in completing the record might work to the
advantage of the less competent party, but that once the record
was complete she felt neutral in her weighing of facts and legal
analysis. All Members conceived their duty as getting to correct
results regardless of the parties' respective ability to marshall
facts and to argue the law. Thus, even if subtle biases might
attend their interventionism, which they did not admit, the price
paid would be small compared to the large benefit of correct
decisions.
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While the grantee lawyers did give a significant negative
vote on the question of Member bias, we read the data as meaning
a general slant in favor of the United States, rather than bias
in particular cases [272]. Indeed, legal representatives of the
United States were more likely than grantee lawyers to complain
that Member intervention in specific cases favored the other
side, but there were only five such complaints [273].
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D. LIMITING FACTORS

Certain characteristics of the cases and parties appearing at
the Board partially explain its adjudicatory success. To the
extent these characteristics are unique to Board litigation,
they limit the results one might expect at a court or agency
which adopts the Board's adjudicatory system. A good
illustration is the high median and mean dollar value of the
cases at the Board. While large economic stakes may motivate the
parties to fight fiercely, they do not necessarily correlate with
case complexity. Large dollar appeals at the Board sometimes
involve only questions of statutory interpretation and simple
ones at that [274]. Also, the audit process frequently brings
the same issue and parties back for one or more subsequent
disallowances. Using joint consideration techniques [275], the
Board can run up its record of case and dollar adjudications with
little extra effort. In summary, the fact that many zeroes are
in controversy at the Board is quite unique and not an accurate
measure of case complexity there.

One unique feature of Board adjudications is the cooperative
and continuing nature of the programs within which controversies
arise. We have written elsewhere about the "cooperative" essence
of federal grants-in-aid, meaning that the parties to an
assistance agreement have the common legal goal of providing the
services defined in the statute, regulation, and agreement [276].
This means that dollar disputes at the Board sometimes have an
almost surrealistic aura. By winning, the Agency defeats the
grantee's ability to effectuate the program which the Agency is
pledged to promote [277]. Enforcement of grant conditions does,
of course, have a deterrent effect on other grantees, thereby
keeping the national program on the route planned by Congress.
But the fact that the litigants are generally partners and only
sporadically adversaries does mollify the disputatiousness which
might otherwise attend Board litigation. We hesitate to
emphasize this factor, however, because Members have assured us
that grantee attorneys, particularly state agency counsel, fight
as vehemently and competently for "their" dollars as attorneys
in the private sector.

A more important "limiting factor" is the considerable
pre-processing of disputes which occurs before an appeal is filed
at the Grant Appeals Board [278]. Months and even years of audit
investigation and resolution have served to sharpen the factual
and legal issues and to gather the documentary evidence relevant
thereto. The fact that the Board receives a meaty package at the
outset enables it to begin active case management right away—an
opportunity generally not present in civil court where the
starting case package is only the raw claims in the pleadings.

This limits the replicability of the Board's procedures to
those cases which have a substantial prefiling record needing
to be "fine-tuned" in court. Other government disputes with a
sxibstantial investigative file would qualify, as would business
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deals which have generated a substantial pre-dispute paper
record. Government contract matters are natural candidates for
the Board's adjudicatory system; indeed, the Board Chair said
that his experience at boards of contract appeals inspired the
1981 GAB procedural reform. [279]

The Board system could also be a planned second stage of
dispute resolution. Parties could first be channeled into a

private dispute resolution mode, such as mediation,
negotiation, or arbitration, which, should it fail in whole or
part, can serve to produce a factual record and definition of
issues. Board-type procedures can then pick up the dispute and
provide a swift second-stage adjudicatory resolution. A major
impediment to such a two-stage system is the rule normally
attached to arbitration, mediation, and negotiation that the
"record" of such a process is not to be admissible in court.
Policy makers would have to determine whether such a
confidentiality rule is so critical to the viability of stage one
that it cannot be abandoned in favor of an effective and
efficient stage two.

Even in civil court or ALJ proceedings unmodified by
compulsory arbitration or the like, phase one might be a
magistrate-directed discovery phase, with the product of that
discovery forming the "appeal file" for the next phase which
heavily borrows GAB processing techniques. [280] We suspect that
this is what generally happens in complex cases in federal
district court, though there may still be some ideas in this
report of interest to federal judges who support aggressive case
management

.

Cases where facts are peculiarly within the possession of one
party who has motivations to suppress them, such as conspiracy,
fraud, or antitrust claims, are not suitable for the Board's
procedural system, at least ab initio . The "merits" of such
cases cannot be reached without affording one side ample
opportunity to disgorge the facts possessed by the other. In
most Board cases a substantial package of facts already exists at
the time of appeal and is held by both sides. While the Board
does some fact supplementation, its basic job is to determine
the legal implications of facts which, for the most part, the
parties do not contest. As we discussed above, the Board system
may, nonetheless, be valuable as a second stage. The
pre-processing which occurs at the Agency level and leads to the
set of documents forming the appeal file could be replicated in
other types of disputes as, for example, a discovery phase
managed by a magistrate or a non-confidential negotiations phase.
What arrives in court, then, might be a reasonably developed fact
record, like the GAB appeal file, to which the judge can apply
his managerial skills.

The dispute with strong fact conflicts is another category of
case unsuitable for GAB methodology. When parties and witnesses
are likely to distort and color the "truth," testing by
cross-examination is essential, as are rules for authentication
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of dociments. Estoppel issues at the Board may present issues of
credibility, and the pressures of office may occasionally tempt a
witness to color the truth, but these are not typical issues
litigated at the Board. Usual "fact" is a matter of
documentation kept in the normal course of government business
with the controversy being one of meaning and effect rather than
authenticity. Indeed, our case file study left us with the
impression that the substantial majority of case facts in Board
disputes are uncontroverted. Frequently the question was whether
there were more relevant facts or documents to be placed in the
record; rarely was the reliability of what was in the record a
cause for concern.



766 ADMINISTRATIVE CONFERENCE OF THE UNFTED STATES

E. CONCLUSIONS

We set out many pages and months ago to test a thesis
empirically: That the Grant Appeals Board was operating an
efficient and effective system for the adjudication of important
disputes between the U.S. Department of Health and Human Services
and its grantees. In 1981 GAB devised a set of procedures aimed
at producing high quality decisions in efficient fashion [281].
Our study hoped to measure the result of that study. If what
seemed to be a "success story" withstood our factual probing, we
might have a model worthy of emulation elsewhere.

We have found such success at GAB. In the sections of this
study we have reported the details of GAB's practices and
procedures and the effects thereof in a random sample of 274
cases and in a questionnaire survey answered by 131 attorneys who
practice at GAB. In summary, the Board is doing a superb job
under a set of procedures worthy of careful study and selective
adoption by adjudicatory bodies throughout the country.

We were commissioned by the Administrative Conference of the
United States, whose charter is to recommend improvements in the
functioning of administrative agencies of the United States. The
recommendations in the next section are directed to that end. We
hope that improvements in the scores of adjudicatory centers
throughout the federal bureaucracy will be inspired by our
findings.

But these are not natural limits on our findings and
recommendations. Lessons are here to be learned by those in
charge of civil adjudications wherever located: boards,
commissions, AU's, municipal courts, county courts,
administrative courts, federal courts. The cause of improved
adjudication of American civil disputes is urgent. We hope our
study contributes to that cause.
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[72] See FEDERAL GRANTS, supra note 2, at $$11:04-11:06.

[73] In re: Louisiana Dep't of Health & Human Servs., HHS
Grant App. Bd. , Dec. No. 647 (May 9, 1985).

[74] In re: Pennsylvania Dep't of Pub. Welfare, HHS Grant
App. Bd., Dec. No. 190 (June 17, 1981). See also In re: Illinois
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Dep't of Pxiblic Aid, HHS Grant App. Bd. , Dec. No. 733 (Mar. 26,
1986)

.

[75] See In re: New York State Dep*t of Social Servs., HHS
Grant App. Bd. , Dec. No. 673 (July 19, 1985).

[76] In re: Maryland Dep't of Human Resources, HHS Grant App.
Bd., Dec. No. 706 (Nov. 21, 1985).

[77] In re: New Jersey Dep't of Human Servs., HHS Grant App.
Bd. , Dec. No. 648 (May 17, 1985), aff'd on reconsideration. Nov.
22, 1985.

[78] In re: New Yor)c State Dep't of Social Servs., HHS Grant
App. Bd., Dec. No. 307 (May 28, 1982). See also In re: Oregon
Dep't of Human Resources, HHS Grant App. Bd. , Dec. No. 729
(Mar. 20, 1986)

.

[79] See In re: California Dep't of Health Servs., HHS Grant
App. Bd,, Dec. No. 665, at p. 2 (June 28, 1985).

[80] See generally FEDERAL GRANTS, supra note 2, at
$$4:24-4:54.

[81] See, e.g. . In re: New Yorlc City Hiiman Resources Admin.,
HHS Grant App. Bd. , Dec. No. 720 (Jan. 30, 1986) (grant advances
not accounted for constitute a debt to the United States) ; In re:
Economic Opportunity Council of Suffolic County, Inc., HHS Grant
App. Bd., Dec. No. 679 (Aug. 12, 1985) (grantee allowed to prove
allowable costs actually paid)

.

[82] Id.

[83] See, e.g.

.

In re: Area IV PSRO of Michigan, HHS Grant
App. Bd. , Dec. No. 651 (June 3, 1985) (employee deferred
compensation plan). See generally FEDERAL GRANTS, supra note 2,

at $$ 4:31-4:52.

[84] In re: Puerto Rico Office for Human Development, HHS
Grant App. Bd., Dec. No. 474 (Nov.9,1983) , aff'd sub nom. .

Puerto Rico v. United States, No. 84-0388 (D.P.R. April 19,

1985)

.

[85] In re: New York State Dep't of Social Servs., HHS Grant
App. Bd., Dec. No. 151 (Feb. 26, 1981).

[86] See In re: Area IV PSRO of Michigan, HHS Grant App. Bd.,

Dec. No 651 (June 3, 1985).

[87] See In re: Ohio Dep't of Human Servs., HHS Grant App.
Bd., Dec. No. 725 (Mar. 7, 1986).

[88] See In re: Utah Dep't of Social Servs., HHS Grant App.
Bd., Dec. No. 750 (April 30, 1986).
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[89] See generally FEDERAL GRANTS, supra note 2, at $5:11.

[90] See App. A at app. A, para.D.

[91] See FEDERAL GRANTS, supra note 2, at ch. 19.

[92] See id. at ch. 20.

[93] See Id. at ch. 21.

[94] See id. at ch. 22.

[95] Sometimes under the particular wording of a grant
statute the failure of a grantee to comply with grant conditions
leads to "ineligibility" for the grant rather than the
disallowance of certain costs incurred by an eligible grantee.
See, e.g.

.

In re: Maryland Dep't of Human Resources, HHS Grant
App. Bd. , Dec. No. 706, at pp. 5-7 (Nov. 21, 1985).

[96] See generally FEDERAL GRANTS, supra note 2, at $$6:04,
6:05, 6:16.

[97] See, e.g.

.

In re: Effect of DEFRA Amendments on
Utilization Control Disallowances, HHS Grant App. Bd. , Dec. No.
655 (June 7, 1985)

.

[98] See, e.g. . New Yorlc State Dep't of Social Servs., HHS
Grant App. Bd. , Dec. No. 628 (Mar. 19, 1985) (medicaid incentive
payment for states which enroll the help of local governments in
collecting from liable third parties)

.

[99] See, e.g.

.

In re: National Urban Indian Council, HHS
Grant App. Bd. , Dec. No. 710 (Dec. 5, 1985) ( grant properly
terminated where grantee stopped performing primary grant
activities without justification)

.

[100] See generally FEDERAL GRANTS, supra note 2, at ch. 6.

[101] Compliance with certain grant conditions is often the
subject of special reviews of all grantees. These may lead to
multiple disallowances and appeals. See, e.g . In re: Maryland
Dep't of Human Resources, HHS Grant App. Bd. , Dec. No. 706, at
pp. 8-9 (Nov. 21, 1985) (review of state's eligibility for
supplemental child welfare grants)

.

[102] See 38 Fed. Reg. 9,906 (1973). For general discussions of
the origin, growth, caseload and procedures of the Board, see
FEDERAL GRANTS, supra note 2, at $$8:66-8:78.10 (rev. ed. 1985);
5 Mezines, Stein & Gruff, ADMINISTRATIVE LAW $54.08 (1984)
[hereinafter cited as ADMINISTRATIVE LAW ]

.

[103] Now the Department of Health and Human Services ("DHHS")

.

[104] In 1973 President Nixon began to fight inflation by
impounding federal assistance. See FEDERAL GRANTS, supra note 2,
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at $$4:05-4:08.

[105] See generally Office of Economic Opportunity, CATALOG OF
FEDERAL DOMESTIC ASSISTANCE (Jan. 1973); 1969 LISTING OF
OPERATING FEDERAL PROGRAMS COMPILED DURING THE ROTH STUDY, H.R.
Doc. No. 91-177, 91st Cong., 1st Sess. (1969).

[106] See 45 C.F.R. pt. 16, apps. A-E (1977).

[107] See 38 Fed. Reg. 9,906 (1973).

[108] 37 Fed. Reg. 24,675 (1972).

[109] Ida.

[110] 38 Fed. Reg. 9,907 (1973).

[Ill] Readers who wish to Icnow more about the distinctions
between "formula" and "discretionary" grants can refer to FEDERAL
GRANTS, supra note 2, at $4:01.

[112] The Administrative Conference of the United States has
declined to go beyond recommending "informal complaint
mechanisms" to process such cases. See 1 C.F.R. $305.82-2 (1985)
at para. III-A.

[113] The Board dropped this type of dispute from its
jurisdiction in the 1981 revision of Part 16. See 46 Fed. Reg.
43,816 (1981); In re Life Planning/Health Servs., Inc., HHS Grant
App. Bd., Dec. No. 343 (Sept. 28, 1982).

[114] For misrepresentation in its procural, for example.

[115] For a discussion of indirect costs and the establishment
of rates, see FEDERAL GRANTS, supra note 2, at $$4:53-4:54.

[116] See 45 C.F.R. $ 16. 10 (d) (1977) ("In any case in which the
head of the constituent agency modifies or reverses the initial
decision of the Panel, he shall accompany such action by written
statement of the grounds for such modification or reversal....").

[117] See 38 Fed. Reg. 9,907 (1973).

[118] See 45 C.F.R. $16. 10(d) (1977)

.

[119] 45 C.F.R. $16. 8(a) (1977)

.

[120] 40 Fed. Reg. .33,936 (1975).

[121] 37 Fed. Reg. 24,676 (1972).

[122] See 45 C.F.R. $16 . 8 (b) (1977)

.

[123] See, e.g.

.

5 U.S.C. $556(c)("In ... determining claims
for money or benefits ... an agency may, when a party will not be
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prejudiced thereby, adopt procedures for the submission of all or
part of the evidence in written form.").

[124] See 43 Fed. Reg. 9,264 (1978), codified at 45 C.F.R. pt.
16, app. A, para. B(a) (1985)

.

[125] For detailed breakdowns, see Table 4C.

[126] This step had a curious history. Before 1981 the Board
rules explicitly allowed the head of an HHS Constituent Agency to
review and affirm, modify, or reverse the Board decision. See 45
C.F.R. $16.81 (1977). The 1981 proposal would have transferred
that discretionary review power to the Secretary. 46 Fed. Reg.
1,649 (1981) (proposed to be codified at 45 C.F.R. $16.21). In the
final regulation, however, the proposed solution was omitted
because it provoked considerable opposition. See 46 Fed. Reg.
43,817 (1981). The Department was to study the matter further
and, in the interim, the Board's decisions would be the final
DHHS action. The matter seems to have been resolved, whether by
conscious action or inertia, in favor of GAB finality because
neither the original clause nor its proposed substitute has
resurfaced to date.

[127] Telephone interview with John Settle, July 16, 1986.

[128] Some of this distrust still persists. One questionnaire
respondent described the Board as a "kangaroo court that rubber
stamps the wishes of the U.S."

[129] Wingate V. Harris, 501 F. Supp. 58 (S.D.N.Y. 1980).

[130] The Board's Chair, John Settle, and Member Judy
Ballard were the chief architects of the new procedures. See
ADMINISTRATIVE LAW, supra note 102, at $54 . 08 [3] [b]

.

[131] The goals are taken from the preamble to the proposed
rules. See 46 Fed. Reg. 1,644 (1981).

[132] See 45 C.F.R. $74,304 (1985); FEDERAL GRANTS, supra
note 2 , at $8:68.

[133] 46 Fed. Reg. 1,644 (1981).

[134] See id.

[135] "The Board may, at the time it acknowledges an appeal or
at any appropriate later point, request additional documents or
information; request briefing on issues in the case; ...." 45
C.F.R. $16.9 (1985).

[136] 45 C.F.R. $16.4 (1985).

[137] "[T]he documents supporting the claim, tabbed and
organized chronologically and accompanied by an indexed list
identifying each document." 45 C.F.R. $16.8 (a) (1) (1985)

.

I
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[138] "[A]ny additional documents supporting the respondent's
position, organized and indexed ...." 45 C.F.R.
$16. 8(b) (1) (1985)

.

[139] See Section VI-B.

[140] 46 Fed. Reg. 1,644 (1981).

[141] "The Board may ... issue orders to show cause why a
proposed finding or decision of the Board should not become
final; ..." 45 C.F.R. $16.9 (1985).

[142] See Table 6A.

[143] See 45 C.F.R. $16. 10 (a) (1985)

.

[144] 45 C.F.R. $16.4 (1985), The preamble to the final
regulation emphasizes that the conference is not an evidentiary
hearing and is, to the extent possible, confined in scope to the
material in the appeal file. Thus, while parties can make oral
presentations, such are intended to be analyses of the record and
arguments based thereon.

[145] The conference format is normally established by
preliminary telephonic scheduling conferences. See 45 C.F.R.
$16.9 (1985) Such conference calls establish the time for the
conference, identify disputed legal issues, determine procedures,
and estaJslish participants, including witnesses. See 45 C.F.R.
$16. 10(b) (1985)

.

[146] 45 C.F.R. $16. 10(a) (1985).

[147] Compare DeFoor, II & Sechen, "Telephone Hearings in
Florida," 38 U. Miami L. Rev. 593 (1984).

[148] See 45 C.F.R. $16. 10(c) (4) (1985).

[149] The case files reveal either verbatim transcripts or
summaries of the conference prepared by staff. Apparently, the
Presiding Member and staff assistant will judge which type record
would best serve the needs of the case. The rules imply a right
to a verbatim transcript: "On request, a party will be sent one
copy of the transcript." 45 C.F.R. $16. 10(c) (1) (1985).

[150] 45 C.F.R. $16. 12(d) (3) (1985).

[151] Because all disputes have been processed to some extent
at the Agency level, the distinction is between informal and
on-the-record proceedings, although the latter do not have to
follow Federal Administrative Procedure Act formalities.

[152] See 45 C.F.R. $16. 4 (1985).

[153] The rules do state in a section entitled "Summary of
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procedures below" that " [c]onferences may be conducted by
telephone conference call." 45 C.F.R. $16.4 (1985) (emphasis
added)

.

[154] See ADMINISTRATIVE LAW, supra note 102, at pp. 54-143
n.31, 54-150. A sixth Member was appointed in 1986. This Member
does Part 16 work on a part-time basis; most of his work involves
certain civil money penalties imposed in the medicare program.

[155] 45 C.F.R. $16.13 (1985).

[156] The Board has expressed doubts about its power to enforce
deadlines against the Agency. It has stated that it may
indirectly deter unreasonable delay by closing the record on a
tardy Agency. See 46 Fed. Reg. 43,817 (1981).

[157] We have encountered an en banc decision in a major
consolidated case. See In re: Effect of DEFRA Amendments on
Utilization Control Disallowances, HHS Grant App. Bd. , Dec. No.
655 (June 7, 1985)

.

[158] At the time of writing, only one concurrence in 754
opinions. This happened in In re: Vermont Agency of Human Servs.,
HHS Grant App. Bd. , Dec. No. 338 (June 30, 1982).

[159] The Presiding Member signs last under Board customs.

[160] See generally ADMINISTRATIVE LAW. supra note 102, $54. 08 [3]
at pp. 54-150 to 54-151.

[161] See note 124, supra, and accompanying text.

[162] Actual amounts appealed in 1984 and 1985, both over $500
million, show that recent appeals are even more valuable. See
Table 4A.

[163] We treated the "summary decision," a form of summary
judgment based on directly applicable precedents in parallel
cases, as a full-cycle adjudication.

[164] See Section V-A.

[165] It is not one-third because a number of full-cycle cases
have no dollar values assigned.

[166] See, e.g. . GALANTER, supra note 32, at 28 (88%
settlement rate)

.

[167] For descriptions of each procedure, see Section IV-C.

[168] See ADMINISTRATIVE LAW, supra note 102, at p. 54-195.

[169] See text accompanying notes 112-115. These are:
noncompliance terminations; cost rates and plans; voiding a
grant; and denial of a noncompeting continuation award.
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[170] The Board's decisions are not formally published. They
are issued in typed, mimeographed form to the parties and are
mailed free of charge to persons who have so requested.

[171] The appeal is technically filed when an appellant
"submit[s]" a notice of appeal. See App. A at $16. 7(a). That date
is identified by postmark on the mailing envelope or date of
hand delivery. GAB's responsibility to dispose of an appeal
expeditiously can only commence when it has knowledge of the
appeal

.

[172] See Section V-E.

[173] 1984 Annual Report of the Director of the Administrative
Office of the United States Courts at p. 192 [hereinafter cited
as 1984 ANNUAL REPORT]

.

[174] See FLANDERS, supra note 14, at 25, table 9.

[175] See 1984 ANNUAL REPORT, supra note 173, at 286,
table C-5.

[176] See CHURCH, supra note 45, at 11, table 2.1.

[177] See idj^ at 10, table 2.1.

[178] See idi. at 10-11, table 2.1.

[179] See SELVIN, supra note 35, at 27.

[180] See App. A at $16.23.

[181] Idj.

[182] See Table 5F.

[183] See Section X-B; App. F.

[184] See App. A at $16. 15(b).

[185] See FEDERAL GRANTS, supra note 2, at $8:68.

[186] Time spans are legally counted by excluding the day the
event occurs which sets a time period running and also excluding
the last day if it is a Saturday, Sunday, or holiday. See App. A
at $16.19.

[187] While the Chair initially inspects appeals for
jurisdictional compliance, see App. A at app. A, para. G, it may
be that he does not press timeliness questions absent Agency
insistence with the same rigor that he inspects and dismisses for
lack of subject matter jurisdiction. In an interview, the Board
Chair stated that he issues a show cause order automatically
whenever it appears on the face of the record (as when the
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appellant's date of receipt is stamped on the disallowance
notice) that the appeal is untimely.

[188] See App. A at $16»7(b).

[189] See Section V-D.

[190] Further special briefing occurs occasionally.

[191] See Church et al . PRETRIAL DELAY: A REVIEW AND
BIBLIOGRAPHY 34-35 (Nat'l Center for State Courts 1978).

[192] See Ebener, COURT EFFORTS TO REDUCE PRETRIAL DELAY 39-42
(Rand Inst, for Civil Justice 1981)

.

[193] See App. A at $16.13.

[194] We found only one written objection to a time extension
requested by the other party.

[195] The Board is empowered to "suspend cases which are not
ready for review ...." See App. A at $16.13.

[196] See, e.g. . Fed. R. Civ. P. 42(a).

[197] See FEDERAL GRANTS, supra note 2, at $8:68 n.75.

[198] To a "main" case would be added "consolidated" ones. The
main case would serve as the litigation vehicle for all cases.
The same appeal file, briefs, conferences, hearings, and
witnesses would serve for all. If many different states were
joined, lead counsel might be agreed upon.

[199] This amount is swollen by three very large cases, two for
$16 million each and one for $64 million, that were jointly
considered.

[200] See App. A at $16.13.

[201] See App. A at $16.20.

[202] See Table 8A.

[203] See Table 8B.

[204] See Table 8C.

[205] See Section IV-D.

[206] See In re: Ohio Dept. of Human Servs., HHS Grant App.
Bd., Doc. No. 725 (Mar. 7, 1986), aff'd on reconsideration . June
6, 1986.

[207] The appeal was for $8,008. One wonders whether a
dismissal would be entered on the same facts in an $8 million
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appeal

.

[208] Correspondence on file with author concerning In re
Illinois Dept. of Public Aid . Dkt. No. 83-192.

[209] Another Member viewed this incident differently, stating:

I do not think it was "unfortunate" that we held a hearing.
What was unfortunate was that the State did not fully develop
the facts and the Agency had not fully developed its legal
position to the point of considering the consequences. We
thus took a long time to sort matters out. The reason our
questions ultimately had the result they did was that we had
developed expertise in reimbursement systems and indirect
cost questions, as well as in the way Medicaid had
implemented the timely claims requirement.

[210] See Table 8A.

[211] See FEDERAL GRANTS, supra note 2, passim ; R. Cappalli,
RIGHTS AND REMEDIES UNDER FEDERAL GRANTS (1979)

.

[212] See, e.g. . J. L. Mashaw et al. . SOCIAL SECURITY HEARINGS
AND APPEALS XX (1978)

.

[213] Review is under "substantial evidence" and "arbitrary and
capricious" standards. See, e.g.

.

Illinois ex rel. Illinois Dep't
of Pub. Aid, 609 F. Supp. 1421, 1426-27 (N.D. 111. 1985).

[214] See 46 Fed. Reg. 1,645 (1981). The Board Members and
staff attorneys have been trained in mediation techniques. Even
though few cases have been successfully mediated, such training
is valuable for the enhancement of interpersonal skills. Board
Members stated that the training helped them manage their
assigned cases.

[215] See Practice Manual: Departmental Grant Appeals Board
15-16 (first draft; undated) [hereinafter cited as PRACTICE
MANUAL]

.

[216] See DISPUTE RESOLUTION, supra note 16, at pp. 485-87.

[217] Cf

.

Behfe, "Arbitration: A Permissible or Desirable
Method for Resolving Disputes Involving Federal Acquisition and.
Assistance Contracts?," 16 Pub. Cont. L. Rev. 66 (1986).

[218] See Section VI-B-9.

[219] 1984 ANNUAL REPORT, supra note 173, at 152.

[220] In 51 cases adjudicated by the Board, some portion of the
appealed dollars, usually minor, was withdrawn from the Board's
authority by settlement.

[221] See Section IV-D,
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[222] See Table 8B.

[223] I^
[224] See Table 4G.

[225] See App. E, question 16.

[226] Derived from Table 8A.

[227] Derived from Table 8C.

[228] Derived from Table 8B.

[229] See In re: New Jersey Dep't of Human Servs., HHS Grant
App. Bd., Dec. No. 115 (Aug. 8, 1980), aff 'd. New Jersey v.
Department of Health & Human Servs., 670 F.2d 1284 (3d Cir.),
cert, denied. 459 U.S. 824 (1982) ; In re: Montana Dep't of Social
& Rehab. Servs., HHS Grant App. Bd. , Dec. No. 119 (Sept. 29,
1980), aff 'd. Montana Dep't of Social & Rehab. Servs. v. United
States Dep't of Health & Human Servs., No. CV-80-208-H (D. Mont.
Feb. 10, 1982); In re: New Jersey Dep't of Human Servs., HHS
Grant App. Bd. , Dec. No. 135 (Nov. 28, 1980) & In re: New Jersey
Dep't of Human Servs., HHS Grant App. Bd. , Dec. No. 146 (Jan. 29,
1981) & In re: New Jersey Dep't of Human Servs., HHS Grant App.
Bd., Dec. No. 153 (Feb. 27, 1981) & In re: New Jersey Dep't of
Human Servs., HHS Grant App. Bd. , Dec. No. 195 (June 30, 1981) &
In re: New Jersey HHS Grant App. Bd. , Dec. No. 199 (July 31,
1981)

.

aff 'd. New Jersey v. Department of Health & Human Servs.,
670 F.2d 1262 (3d Cir. 1981); In re: California Dep't of Benefit
Payments, HHS Grant App. Bd. , Dec. No. 160 (Mar. 31, 1981),
aff 'd. California v. Heckler, No. 81-2443 (N.D.Cal. May 8, 1984),
aff |d. 765 F.2d 149 (9th Cir. 1985); In re: Montana Dep't of
Social & Rehab. Servs., HHS Grant App. Bd., Dec. No. 171 (April
30, 1981), aff 'd. Montana Dep't of Social & Rehab. Servs. v.
United States Dep't of Health & Human Servs., No. 77-78 (D.Mont.
Nov. 1983 & June 28, 1984); In re: Washington Dep't of Social &

Health Servs., HHS Grant App. Bd., Dec. No. 176 (May 26, 1981),
aff 'd. Washington v. Schweilcer, No. C81-1197R (W.D. Wash. Feb 28,
1983), aff 'd sub nom.

.

Washington v. Heclcler, 722 F.2d 1451 (9th
Cir. 1984); In re: Colorado Dep't of Social Servs., HHS Grant
App. Bd. , Dec. No. 187 (May 31, 1981), reconsideration denied. In
re: Colorado Dep't of Social Servs., HHS Grant App. Bd. , Dec. No.
377 (Jan 27, 1983), aff 'd. Colorado Dep't of Social Servs. v.
Department of Health & Hximan Servs., 585 F. Supp. 522 (D. Colo.
1984), aff 'd. 771 F.2d 1422 (10th Cir. 1985); In re: Maryland
Dep't of Health & Mental Hygiene, HHS Grant App. Bd. , Dec. No.
210 (Aug. 31, 1981), aff 'd. Maryland v. United States, No. 132-82
(Ct. CI. May 22, 1985); In re: Colorado Dep't of Social Servs.,
HHS Grant App. Bd., Dec. No. 218 (Sept. 30, 1981), aff 'd.

Colorado Dep't of Social Servs. v. Department of Health & Human
Servs., No. 83-1395 (10th Cir. May 9, 1984); In re: Joint
Consideration: Institutions for Mental Diseases, HHS Grant App.
Bd., Dec. No. 231 (Nov. 30, 1981)

.

rev'd. Connecticut, Dep't of
Income Maintenance v. SchweiJcer, 557 F. Supp. 1077 (D. Conn.



CASE MANAGEMENT 783

1983), rev'd sub nom.

.

Connecticut Dep't of Income Maintenance v.

Heckler, 731 F.2d 1052 (2d Cir. 1984), aff d, 105 S. Ct. 2210
(1985) ; In re: Joint Consideration-Abortion Funding, HHS Grant
App. Bd., Dec. No. 260 (Feb. 26, 1982), aff d. Illinois ex rel.
Illinois Dep't of Pub. Aid v. United States Dep't of Health &

Human Servs., 594 F. Supp. 147 (N.D. 111. 1984), aff *d. 772 F.2d
329 (7th Cir. 1985); In re; Massachusetts Dep't of Pub. Welfare,
HHS Grant App. Bd. , Dec. No. 262 (Feb. 26, 1982), rev ' d

.

Massachusetts ex rel. Dep't of Pub. Welfare v. Secretary of
Health & Human Servs., 749 F.2d 89 (1st Cir. 1984), cert, denied,
105 S. Ct. 3478 (1985); In re: Michigan Dep't of Social Servs.,
HHS Grant App. Bd. , Dec. No. 290 (April 30, 1982), aff 'd.

Michigan Dep't of Social Servs. v. Schweiker, 563 F. Supp. 797
(W.D. Mich. 1983), aff 'd sub nom.

.

Michigan v. Secretary of
Health & Human Servs., 744 F.2d 32 (6th Cir. 1984); In re: Hawaii
Dep't of Social Servs. & Housing, HHS Grant App. Bd., Dec. No.
295 (May 7, 1982), aff'd in pt. & rev'd in pt.

.

Hawaii v.
Heckler, No. 83-0506 (D. Hawaii June 21, 1984) , aff'd. 760 F. 2d
1031 (9th Cir. 1985); In re: Florida Dep't of Health & Rehab.
Servs., HHS Grant App. Bd. , Dec. No. 296 (May 14, 1982), aff'd.
Florida v. Heckler, No. 82-0935 (N.D. Fla. Jan. 5, 1984); In re:
New York State Dep't of Social Servs., HHS Grant App. Bd., Dec.
No. 311 (June 16, 1982), aff'd. Perales v. Heckler, 611 F. Supp.
333 (N.D.N.Y. 1984), aff'd per curiam. 762 F. 2d 226 (2d Cir.
1985) ; In re: Joint Consideration: Reimbursement of Foster Care
Servs., HHS Grant App. Bd. , Dec. No. 337 (June 30, 1982), aff'd.
Oregon, Dep't of Human Resources & Children's Servs. Div. v.
Heckler, No. 83-1466 (D. Ore. Feb. 6, 1984) ; In re: Maryland
Dep't of Human Resources, HHS Grant App. Bd. , Dec. No. 344
(Sept. 29, 1982), aff'd. Maryland Dep't of Human Resources v.
Department of Health & Hiiman Servs., No. 82-3402 (D.D.C. Oct. 12,
1983), aff'd. 763 F.2d 1441 (D.C.Cir. 1985); In re: Maryland
Dep't of Human Resources, HHS Grant App. Bd., Dec. No. 358 (Nov.
29, 1982), aff'd. Maryland Dep't of Human Resources v. Department
of Health & Human Servs., No. 83-586 (D. Md. Feb.l, 1984), aff'd.
762 F. 2d 406 (4th Cir. 1985); In re: North Carolina Dep't of
Human Resources, HHS Grant App. Bd. , Dec. No. 361 (Nov. 30,
1982), aff'd. North Carolina v. Heckler, 584 F. Supp. 179
(E.D.N.C. 1984); In re: Pennsylvania Dep't of Pub. Welfare, HHS
Grant App. Bd., Dec. No. 398 (Mar. 18, 1983), aff'd.
Pennsylvania, Dep't of Pub. Welfare v. Heckler, 730 F. 2d 923 (3d
Cir. 1984); In. re: Ohio Dep't of Pub. Welfare, HHS Grant App.
Bd., Dec. No. 453 (July 29, 1983), aff'd. Ohio, Dep't of Pub.
Welfare v. Heckler, No. 2-84-0184 (S.D. Ohio July 31, 1985); In
re: Illinois Dep't of Pub. Aid, HHS Grant App. Bd. , Dec. No. 457
(July 29, 1983), aff'd. Illinois ex rel. Illinois Dep't of Pub.
Aid V. Heckler, 616 F. Supp. 620 (N.D. 111. 1985); In re: Puerto
Rico Office for Human Dev. , HHS Grant App. Bd. , Dec. No. 474
(Nov. 9, 1983), aff'd. Puerto Rico v. United States, No. 84-0388
(D.P.R. April 19, 1985); In re: Wisconsin Dep't of Health &

Social Servs., HHS Grant App. Bd. , Dec. No. 482 (Nov. 30, 1983) &

In re: Wisconsin Dep't of Social Servs., HHS Grant App. Bd., Dec.
No. 525 (Mar. 30, 1984), rev'd & remanded. Wisconsin, Dep't of
Health & Social Servs. v. Heckler, Nos. 84-C-75, 84-C-334,
84-C-682 (W.D. Wis. Dec. 11, 1984L rev'd sub nom.. Wisconsin
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Dep't of Health & Social Servs. v. Bowen, 797 F.2d 391 (7th Cir.
1986); In re: Oklahoma Dep't of Human Servs., HHS Grant App. Bd.

,

Dec. No. 484 (Nov. 30, 1983), aff 'd. Oklahoma, ex rel. Dep't of
Human Servs. v. Heckler, No. 84-865 (W.D. Okla. Jan. 15, 1985);
In re: Mississippi Medicaid Comm'n, HHS Grant App. Bd. , Dec. No.
504 (Jan. 31, 1984), aff 'd. Mississippi Medicaid Comm'n v. United
States Dep't of Health & Human Servs., 633 F. Supp. 78 (S.D.
Miss. 1985), aff 'd mem.

.

786 F.2d 1161 (5th Cir. 1986); In re:
Illinois Dep't of Pub. Aid, HHS Grant App. Bd., Dec. No. 517
(Feb. 29, 1984), aff 'd. Illinois v. Heckler, 609 F. Supp. 1421
(D.C. 111. 1985); In re: Granville House, Inc., HHS Grant App.
Bd., Dec. No. 529 (April 1984), aff 'd. 772 F. 2d 451 (8th Cir.
1985); In re: Vermont Dep't of Social & Rehab. Servs., HHS Grant
App. Bd. , Dec. No. 546 (June 27, 1984), rev ' d

.

Vermont Dep't of
Social & Rehab. Servs v. United States Dep't of Health & Human
Servs., No. 84-325 (D. Vt. Aug. 28, 1985), rev ' d

.

No. 85-6320 (2d
Cir. Aug. 12, 1986); In re: Texas Dep't of Human Resources, HHS
Grant App. Bd. , Dec. No. 617 (Jan. 17, 1985), aff 'd in pt. and
remanded in pt. for clarification. Texas Dep't of Human Resources
V. Heckler, No. 85-CA-183 (W.D. Tex. Oct. 9, 1985); In re:
Maryland Dep't of Human Resources, HHS Grant App. Bd. , Dec. No.
639 (April 15, 1985), aff 'd. Massinga v. Bowen, No. 85-2340
(D.Md. Aug. 28, 1986)

.

We have not counted two cases which reversed Board decisions
but whose reasoning was rejected by the courts of appeals of
other circuits. See In re: Arkansas Dep't of Human Servs., HHS
Grant App. Bd., Dec. No. 423 (April 29, 1983), remanded for
further consideration. Arkansas v. Heckler, No. 83-467 (E.D.
Ark. Sept. 17, 1984), reinstated after rehearing. In re: Arkansas
Dep't of H\iman Servs., HHS Grant App. Bd. , Dec. No. 717 (Jan. 8,
1986); In re: Missouri Dep't of Social Servs., HHS Grant App.
Bd. , Dec. No. 448 (June 30, 1983), rev ' d

.

Department of Social
Servs. V. Heckler, No. 84-4106 (W.D. Mo. Sept. 24, 1984).

[230] See In re: Hawaii Dep't of Social Servs. & Housing, HHS
Grant App. Bd. , Dec. No. 295 (May 7, 1982), aff 'd in pt. & rev'd
in Pt.

.

Hawaii v. Heckler, No. 83-0506 (D. Hawaii June 21, 1984)

,

aff 'd. 760 F.2d 1031 (9th Cir. 1985); In re: Pennsylvania Dep't
of Pub. Welfare, HHS Grant App. Bd. , Dec. No. 346 (Sept. 30,
1982) , rev ' d

.

Pennsylvania v. Department of Health & Human
Servs., 723 F.2d 1114 (3d Cir. 1983); In re: Massachusetts Dep't
of Pub. Welfare, HHS Grant App. Bd. , Dec. No. 438 (May 31, 1983),
rev ' d

.

Massachusetts v. Heckler, 616 F. Supp. 687 (D. Mass.
1985); In re: Texas Dep't of Human Resources, HHS Grant App. Bd.

,

Dec. No. 381 (Jan. 31, 1983), remanded for clarification. Texas
Dep't of Human Resources v. Heckler, No. 83-CA-159 (W.D. Tex.
Aug. 2, 1985), disallowance rev'd. In re: Texas Dep't of Human
Servs., HHS Grant App. Bd. , Dec. No. 381 (June 18, 1986).

[231] See, e.g.

.

In re: Texas Dep't of Human Servs., HHS Grant
App. Bd. , Dec. No. 381 (June 18, 1986).

[232] See CHURCH, supra note 45, at 54. See also FLANDERS,
supra note 14, at 69-70.
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[233] We cannot be more precise because our reporting category
was indefinite: "6 or more." See App. E, question 4.

[234] We scattered questions rather than organize them by
category so as not to influence the responses.

[235] See Table 8A.

[236] See Section IV-D.

[237] See ELLIOTT, supra note 58, at 321-22 (worrying about
standardless narrowing of issues by managerial judges)

.

[238] This is proportionately higher than the direct evaluation
of Board procedures (7.01/10). We shall offer an explanation
later. See Section VIII-C.

[239] See PRACTICE MANUAL, supra note 215, at 6-9.

[240] See Fed. R. Civ. P. 26(b) advisory committee note.

[241] See Section X-D.

[242] 424 U.S. 319 (1976).

[243] See PRACTICE MANUAL, supra note 215, at 9.

[244] See Insurance Corp. v. Compagnie des Bauxites de Guinee,
456 U. S. 694 (1982)

.

[245] For example, inadequate discovery favors the United States
since the grantee has the burden of proving that the fiscal
disallowance was unlawful. See FEDERAL GRANTS

.

supra

.

note 2, at
$8:78. Indeed, placing such burden on one side can itself be seen
as a procedural bias.

[246] See Section IV-D.

[247] See also Table 8C for a cross-tabulation of the views of
winners, losers, and splitters. We attempted three other rating
cross-tabulations: 1) number of cases an attorney had litigated
at GAB; 2) number of years practicing law; and 3) date of last
litigation at GAB. Such brealcdowns produced too few attorneys
reporting in several categories to have statistical meaning.
Also, we noted few differences dramatic enough to pursue further.

[248] See Table 8A.

[249] For interesting information about the kinds and volume of
motions filed in federal district courts, see Connolly & Lombard,
JUDICIAL CONTROLS AND THE CIVIL LITIGATIVE PROCESS: MOTIONS
(Fed. Judicial Center 1980)

.

[250] See Table 8A. Although the Board will rarely order



786 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

discovery of the Agency, depositions or production orders for
ex2unple, it will sometimes arrange for the Agency to agree to
show specified documents to the appellant, or to make a person
available for questions or to answer certain grantee
interrogatories. This discovery by agreement often satisfies the
appellant's need for information while avoiding formal motions
and rulings. See generally PRACTICE MANUAL. supra note 215, at 8.

[251] See Table 6A.

[252] See Table 9A.

[253] See Table 8B.

[254] See Section IV-D.

[255] See Fuentes v. Tucker, 31 Cal.2d 1, 187 P. 2d 752 (1947)
(Gibson, C.J. )

.

[256] 187 P. 2d at 754.

[257] See Rosenberg, "Devising Procedures That Are Civil to
Promote Justice That is Civilized," 69 Mich. L. Rev. 797, 800
(1971).

[258] Cf

.

MASHAW, supra note 9, at 780 (adjudicating
entitlements to benefits under public laws is a "regime of strict
law")

.

[259] This reasoning applies with equal vigor to grantees'
defaults since the law might direct public funds into their hands
absent the procedural sanction.

[260] See generally Rosenblum, "Contexts and Contents of 'For
Good Cause' as Criterion for Removal of Administrative Law
Judges: Legal and Policy Factors," 6 Western N. Eng. L. Rev. 592,
620-33 (1984) (low productivity as cause for judge's removal).

[261] See, e.g.

.

Annual Report of the Director of the
Administrative Office of the United States Courts.

[262] Cf^ MASHAW, supra note 9, at 791-804 (quality
control systems applied to public benefit adjudications)

.

[263] See CHURCH, supra note 45, at 36.

[264] See Table 5E.

[265] See FLANDERS, supra note 14, at ix.

[266] Studies have shown that the early months a case sits on a
federal district court docket are mostly lost, the attorneys
being busy on other matters. See FLANDERS, supra note 14, at
69.
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[267] In effect, the judge is supervising the lawyers'
preparation and tactics rather than the client (or supervising
officer) , who is often unable or unwilling to perform this
function. See generally ELLIOTT, supra note 58, at 330-32.

[268] The Board has yet to reach a constitutional issue, having
found a statute or regulation on point and controlling in cases
where constitutional issues were pressed.

[269] See Fed. R. Civ. P. 1. Differentiation is beginning to
occur, as in the 1983 amendments which allow district judges to
tailor discovery to the "amount in controversy" and the "needs of
the case." See Fed. R. Civ. P. 26(b)(1). For an elaborate
proposal to amend the federal rules to create a "fast track"
option, see McMillan & Siegel, "Creating a Fast-Track Alternative
Under the Federal Rules of Civil Procedure," 60 Notre Dame L.

Rev. 431 (1985) . See also RESNIK, supra note 1, at 547 (need
special procedures for subsets of cases)

.

[270] See 45 C.F.R, $16.23 (1985).

[271] See CHURCH, supra note 45, at 54.

[272] See Section VIII-C.

[273] See Section VIII-B.

[274] See, e.g.

.

In re: New York State Dep't of Social Servs.,
HHS Grant App. Bd. , Dec. No. 673 (July 19, 1985).

[275] See Section V-F.

[276] See FEDERAL GRANTS, supra note 2, at $$1:03-1:06.

[277] See R. Cappalli, RIGHTS AND REMEDIES UNDER FEDERAL GRANTS
86 (1979).

[278] See Section IV-A.

[279] The impetus for the 1981 reform was more than academic. By
that time GAB had inherited and accumulated a large backlog of
unresolved disputes.

[280] Compare ALSCHULER, supra note 26, at 1845-59.

[281] See notes 130-131, supra, and accompanying text.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Offtc« of th« Sflcraury

45 CFR Pvtt 16 and 74

Gnuit Appeal* Board; Procata for

App««la From Ftnat Writlan Oaclalona

aocmct: Depurtment o/ Health and
llum«n Sorvicui.

action: Final rule.

•UMMAAv: The Oeparlmenl of Health

and Human Service! (HHS) reviiea 45

cm Part le to lubslilule new
re({ulre(nenli and proceJuroa applicabla

to Jia()utef anaing under certain HHS
grant and cooperative agreement

programa. HHS alao udda certiiin related

proviaiona to 45 CFR Part 74. which
containa gencrul rcqulrumeiita

applicable to all HHS Krunt and
cooperative ayreomeni pruyrama. The
proviaiona will improve the

Departmeni'a capability to provide a

(air, quick and flexiblo procaaa fur

appeal* from final written deaaiona.

date: E/lective September 30. luai.

FOM FUMTHKM INFORMATIOM CONTACT
Juhn Settltt. Chair. Ucparimcntal Grant

Appaala Board, Koom 2tXM. Swiuer
Building. 3J0 C Street. S. W..

Wakhington. D.C 20201; Telephone:

(202) 245-0222.

•UPMJIMENTAMV INFORMATION:

I. Back|;rouod

On January 6. I'Jtil. HHS publibhcd a

Nutica of Fropoaed Rulemulf^ing in tha

Federal Hoptlat contjiaing propoaed

nesy requiremenU and procedure!

applicable to the Oepartmonlul Grant
Appeal* Board and thoae who uae the

Doard'a diaputa reaoluiion aervice* (4d

FR 1M4). The rule* beluw contain

change* made in reaponae to comment*
received.

U. Suaxmary o/ commaaU and dtaagaa

Overall, the comnivnia were very

aupportiva uf the propoaed procedure*.

The few chticiam* are diacuaaed below.

Small cases. We invited cunimeiil on
whether we ahould eliminate Board
review of amull caaea. auggeaiing a

thruahold uf $S.(X)0. Conimdnia were
negative: furihermoru, aince we recaiva

few caaea under S5,000, the aavmga of

tune by the Board would bo mininiul.

We therefore have not eliiiiinaicd amall

Ciiaea from floard jun'adictiun. The
procedurea do contain un expedited

review proceaa fur cuaea of $25,000 or

Icaali 10.12).

Subj^nmivest. One cuiiuiienter ijrgued

thai aubgraitloea uf i 11 IS grantcea

ahould have a right tu appeal to the

Board. We have not provided auch a

general right of acceaa. The Board'a

primary reaponaibilily la lu deal with

dikpuiea between HHS and ita grantee*,

and Board reaourcea are not great

enuugh lo permit u* to aubklantially

expand our rola. Furthermore. HHS ha*

no direct reluiionahip with the

aubgrunice. and diaputea between iha

aubgrunJee and the grantee generally

ahuuld be reaolved between thoae

pariiea. The rulea do cuntuin u proviaion

(i IC.IO) under which a aubgraotae

which I* the real party in interaat can

iiilervene if the appellant doua not

ubjecl. and any party wtih un
Idcniifiablu inlereat in a cuae may. in iha

diacrction of the Board, participate in

the proceaa in aoine leaaer manner (for

example, by aubmitting a brief).

StaiMlard of ntvtitw. One commenler""
auggualed that the Board adopt a

atundard of review, auch aa a

"aubatantial evidence" teat. Wa hava
nut dona ao becauae the wide range of

prugruiua the Board aervea. and iha

complexity of laauea witKin thuae

program*, cannot be adequately covered
by a aingle atandard of review or burden
of proof aiatement.

Conflict of uiiereil. One commenler
fell thai the propoaed rulea were weak
concerning potential con/licta uf Inlereat

on the part of Board personnel. Wa hava
modified the provision* to atate an

affirmative but general aiandard. baaed

on the Coda uf Judiciul Conduct and
caae law auch a* Cindenllu Career St

Fiixuhms Schools, inc. v. FTC. 425 F.2d

5113. 5U1 (DC. Clr. 1U70|. ThI* ca*a atate*

that the te«t for diaqualificalion 1*

whether a diainlereated obverver could

conclude that the declaioitiuuker "ha* in

*ome meaaure adjudged the facta a*

well as (he law of a particular caae in

advance of hearing it." Canon 3.C.(1) of

the Code aaya that "a judge ahould

diaqualify himself m a proceeding in

which III* iiiipartiality might reaaonably

ba queallonod," and liata example* of

Circuinaiancea. The Board will uae the

Code and relevant cuae law aa guidance

in applying ila rule (see f 10.5(d)J.

Ftluig lime limns. Three comnientars

felt the time framea in (} 16.7 and ia.8

were too ahort. We have nol modified
these proviaiona, becauae we believe

that the commenlera failed to realize

that the new proviaiona actually

rcpreaeni a aubatanttal expansion of

front-end filing time over exiaiing

reguldtiona. Under proviaiona curranlly

in effect, the grantee la required lu file

an application for review within 30 dayp
after the adverse agency deciaion. The
applicaliuii for review coiilaina both

notice of an appeal and the appellant'*

aubsUinuve argumunl. Under the new

rule, an uppullaiit hua 30 days to file a

notice of appeal (which can be very

brief) and then has a further 30 days lo

prepare iia argument after the Board
acknowledges Iha notice of appeal.

Thus, li 10.7 and 10 8 more Ihan double

the amount of Ironlend time the

appellant has lo prepare its position.

In return for this expanded time at the

beginning uf the appeal, the Board
expects greater coinpleleneas in grantee

bnefing. so thai the Boaid will save lime

laler by avoiding successive requests for

information or briefing.

Uscs of conferences. Section 1(i.l0 haa

been modified slightly lo clarify that the

conference is provided nol only lo elicit

answera lu apecific quealiona from the

Board, but also lo give the parlia* an
opportunity to make un oral

praaentalion. The Board still Intend* to

keep the scope of the cunfc-rence. to the

maximum extent praclicable, restricted

10 consideration of material in the

appeal file. The conference i* not an
evidentiary hearing.

EJeciiun a hearing. One commenler
found t 10-1 1(a) loo restnciive, reading

11 to muan Uiat unless a parly

specifically requested a heanng at Iha

outset of a case, none would t>e granted,

regardless of Iha issues involved. The
commenler sug)<esled this would lead to

pro forma requests for bearings In all

cases. This mierpretaiion wa* not

Intended, and we have added language

lo make it clear thai the Board can
respond lo a later request for a hearing

or can schedule one on it* own.
Prehearing conferences and iha

record. One conimenlor ataled that it

wa* "uneasy" about | 10.11(b), which

atate* that the Board, "after coiuulting

with the partiea." may reduce the reaulta

of an informal prehearing conference lo

writing in a document which would be

made part of the record. The commenler
fell that both partiea ahould be given the

oppurtunity of reviewing and
coiiunenimg on what the Board propo***

lu include in die record. The Board

Intk-nda to provide preciaely that

opportunity, and thai la how the Board
will interpret the "cooaulluig" phraae.

Sanctions. Two commenler* felt the

proviaiona of | ltt.l5(b). providing for

poaaible dianiiaaal of an appeal for

failure to meet deadlinea. were loo

aevere or unfair compared to peaallie*

applicable to the Hi IS component The
procedure* give the Board ample
aulhorlly lo acconunodale the legitimate

needs of granleea which need
exienaiona for valid reaaona. but we
cannul allow umeaaonable delay*. The
rea*on the procedure* do not

contemplate disiniaaal againat the fiilS

component for failure to meet deadline*

1* that there 1* a aubaluntial legal aod
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policy question whether the Board could

or should lake an action effectively

precluding MfiS from recouping funds

which HHS determined Ihe grantee

poasetsca or claims lllngully. by virtue,

for example, of having Incurred an

unallowable cost. If the Hi IS component

does unreusonubly delay, (he Doard can

^Ireal the IIMS case as submitted for

decision bused on the record assembled

to thai point.

Secretarial nfview. Tlio provision

which provoked the most comments was
proposed ] 18.21(c), which provided that

Dpard decisions would not be final and
would be subject to modification In

whole or part at the discretion of the

Secretary. Ilia Department continues lo

study whether Board decisions should

be "final" or should be suhjeci to

Secretarial review. In order to avoid

further delay in implementing the other

provisions, these' procedures are being

published without J 16.21(c). and that

section Is reserved for the addition of a

provision dealmg with the matter of the

finality of Board decisions. In the

interim, the decisions of the Board will

be the Hnal administrative action of the

Department on the matter in dispute.

Staying agency action. Several

commentcra objected to { 1A.22(b), on

the basis that II gives an I II IS

component loo much uulhurily lo lake

action pending the outcome of Iha

appeal. The range of actions an MHS
component may lake under the

provisions of i 10.22(b) (1) through (3)

are reasonably limited; the broadest

authority is contained in I ie.22(b)(4),

which provides for any other action

"specifically authorized by statute or

regulation." The tatter provision merely
restates what would be the rule even if

this provision were not included here,

and we believe that commenters'
attention generally should focus on the

adequacy or dcairHbility of any specific

provlNiun uf !<iw ur rci;ulaliun that mny
be proposed by an ill IS component to

authorize or require predecision action.

However, we have clarified

i lU.22(b)(3). It is intended toopply only

lo certain Social Security Act programs
In situations where a disallowance is

taken, based un a report of actual

expenditures, before lhe<di8ullowcd

claim has ever been u|)proved.

Prvviaions related tu jurisdiction. The
final rule adds disalluwances under

Title 111 uf the OUIer American Act.

Under a finul rule published by the

Social Security Adminiatralion (4A V^
2U1U0. May 2U. lOfll). the (JoHrd will also

review certain audit determinaliuns. and
provide a hearing on a proposed finding

of "subslantiul failure." in disputes

arising under section 221 of the Social

Security Act.

One commenler expressed

"disappointment" that the Board would
rely so heavily on l-iHS component input

in situations where Board jurisdiction la

unclear, since we will be bound by an
MHS opinion thai is not clearly

erroneous (Appendix A, Paragraph C).

Ihu determination that the Board should

tuive jurisdiction for certain programs
reflects a policy decision by
Departmental managers. Thus, 11 would
be inappropriate for the Board to extend

jurisdiction to cases where we did not

clearly have it. Kurthemiore. it is

important to have a rapid decision-

forcing mechanism In these unclear

cases, to let the grantee and the agency
involved know quickly what their

eviaw options are.

"Final" anency decisions. Concerning
proposed f 74.304. one commenler
observed that there can be a problem
with an I IMS component delaying a finul

decision, so that failure to provide a

final decision should trigger a right to

appeal. We have not included such a

provision. It is administratively very

difficult to determine the scope of an
undefined dispute, and thus in most
cases virtually Imposs^ile to adjudicate

it. The Board's regulation does indicate

that an agency should issue a decision

"promptly." Board personnel who,
participate in agency training sessions

continually try lo Impress upon agency

personnel the need to Issue timely finul

decisions, both to reduce legal and
political risk and to foster good grantee/

grantor relationships.

Minor wording chaixges. A number of

other minor changes have been made lo

assure consistent terminology, tu clarify

meaning without substantial change,

and to Improve grammar and style.

III. CoQlinuing conunanls invited

Although this is a final rule, we invite

comment and criticism on a continuing

baniff, Mild we will make modiftculiuns

in thu future as they are needed. Please

communicate with tho Chair,

Uepartmentul Grunt Appeals Board,

Room 2U04. Switzcr Building. 330 C
Street. S.W.. Washington. D.C. 20201

(telephone 202/24S-0222).

IV. Implemanlalloo

These procedures apply to all appeals

filed on and after the effective date.

These procedures also apply to all

appeals pending on the effective date, lo

the extent practicable and not

Inconsistent with fairness to the parties.

I'he iltiard will conduct all hearings and
conferences in pending appeals in

accordance with the new }) 16.5. 16.10

and 16.11, but the parties in these cases

are not required to duplicate earlier

effort by developing the appeal fila

under new ] 16.8. Unless the parliet

otherwise agree, the expedited procAsa

in I 16.12 does not apply to pending

appeals. The Board will consult with th«

parties In each pending appeal

concerning the transition lo the new
procedures, and will apply the old

procedures whure a party shows why
they would bo fairer In that appeal.

Accordingly, the Department amends
45 CKR as follows:

1. By revising Part 18 as follows:

PART 18—PROCEDURES OF THE
DEPARTMENTAL QRANT APPEALS
BOARD

16 1 What this part does.

1tt.2 Drrinillon*.

lit.3 Whon these procedure* becoma
avttilnblo.

ie.4 Summary of proc«durei below.
10.5 How the Board operates.

lU.a Who rcpresenit the parties.

ltt.7 The first sleps In Uie appeal pra4:e«s:

the nuiica of appeal and the Board's

response.

16.d 1 ha nnxt step in the appeal process:

preparation of an app««l ilia and wrillsn

argument.

16.9 flow tho Board will promote

development of the record.

10 10 Using a confarance.

la.n Hearing.

16.12 The cxpedllod process.

10.13 Power* and rasponsibllitlts.

10.14 I low Uuurd review I* ilmllad.

10.16 Kulluro tu meet deadline* and otbar.

requiremHni*.

10.10 Parlle* lu the appeal.

16.17 fclx parte conitnuiiicaiion*

(communications ouulde ihe record).

10.18 Mediulion.

10.19 How lo calculate deadlines.

M.m How to submit material lo ihs Board.

10.21 Record and declaiuna.

10.22 The eflecl of an appeat.

ia.23 How lunu an appeal lakes.

Appendix A—What Disputes Ihe Doard
Reviews.

Aulhorily: ft U.S.C 3m and sections 1. 9. 0.

and 7 of Ruordanlzalion Plan Nu. I of 10&3. 16

l-'R 21)63. 07 Slat. 031 and authorities dtad la

the Appendix.

I U. t WtMl thla part doas.

This part contains requiremenia and
procedures applicable lo certain

disputes arising under the HHS
programs described in Appendix A. Thif

part Is designed lo provide a fair,

impartial, quick and flexible process for

appeal from written final decisions. Thia

pari supplements Iha provisions In Part

74of Ihis lllle.

f 16.2 Oatlnltiona.

(a) "Board" means the Departmental
Grant Appeals Board of Ihe Department
uf Health and Human Services.
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Reference below lo an acliun uf "the

Dourd" niffunt un ticlion of lite Chmr,
unollier DourJ member, or UouiJ staff

MClmii a( (he (lireclion of u UoarJ

member. In ccrum insUnces. llie

pruvibioiii reiilricl action lo particular

DuurJ personnel, ouch m ihe Chair or a

UoHrd niembcr assij^nuJ to a cabu.

(b) Other lermi shall hovo the

mcininK »el forth in Purl 74 of tins lillu,

utiles* the conlHxl below olhcrwiite

requires.

i 16.3 Wh«n thMt proodurat become
available.

before the Board will take an appeal,

three circumstances must be pre:>en(:

(a) Tha dispute must arise under a

program which uses the Oourd for

dispute resolution, and must meet ai.y

pecial conditions established for that

program. An explanation ia contained In

Appendix A.
(b) The appellant must have received

a final written decision, and must
appeal that decision within 30 days after

receiving it. Details of how final

decisions are developed and issued, and
what must be in them, are contuincd in

45 CFR 74.304.

(c) The appellant must huva
exhausted any preliminary appeal

process required by regulation. For
example, see 42 CFK Fart 50 (Subpart D)

for Public ftealth Service programs and
Part 75 of this title for rule

detorminotions and cost allocation

plans. In such cases, the "final written

decision" required for the EJoard's

review is the decision resulting from the

prclimininry review or appeal process.

Appendix A contains further details.

i 18.4 Sumniary o( procaduraa baiow.

The Board's basic process ia review of

a written record (which both parties are

given ample opportunity to develop),

consisting of relevant documents and
statements submitted by both parties

(sue J 16.d|. In addition, the Board may
hold an informal conference (see

S 10.10). The informal conference
primarily involves questioning of the

participants by a presiding Board
member. Conferences may be conducted
by telephone conference call. The
written record review also may be
supplemented by a hearing involving an
opportunity (or examining evidence and
witnesses, Cfoss-examinaiion, and oral

argument (see S 16.U). A hearing is

more expensive and time-consuming
than a determination on iha written

record alone or with an informal

conference. Generally, therefore. Ihe

Board will schedule a hearing only if Ihe

Dourd determines that there are complex
issues or material facts in dispute, or

thai the Board's review would otherwise

bo significantly enhanced by a hu.irinit.

Where the ainuuiit in (lis|jtitc is S<:S.OOU

or less, there are special expedited
procedures (see \ IG.i;! of tins purt). in

ull cases, the Board has the flexibility lo

modify procedures to ensure faii'iic;is. to

avoid delay, and to accommodate Ihe

peculiar needs of a given case. 1'he

Board makes maximum feasible use of

preliminary informal steps to refine

issues and to enrouruga resolution by

the parties. The Boord also has the

capability to provide mediation icrviccs

(see i lU.ia).

{ 16.S How Ihe Board operate*.

(a) The Board's professional staff

consists of a Chair (who is also a Board
member) and full- and part-time Board
members, all appointed by the

Secretary: and a staff of employees and
consultonts who are attorneys or

persons from other relevant disciplines,

such OS accounting.

(b) The Chair will assign a Board
member to have lead responsibility for

each case (the "presiding Board
member"). The presiding Board member
will conduct the conference or hearing,

if one is held. Each decision of the Board
IS issued by the presiding Board member
and two other Board members.

(c) The Board staff assists the

presiding Board member, and may
request information from the parties;

conduct telephone conference calls lo

request information, to clarify issues, or

to schedule events; and assist In

developing decisions and other

documents in a case.

(d) The Chair will assure that no
Board or staff member will participate in

a case where his or her impartiality

could reasonably be questioned.

(e) The Board's powers and
responsibilities are set forth in J 1U.13.

S 16.6 Who represents the parties.

1'he appellant's notice of appeal, or

the first subsequent submission to the

Board, should specify the name, address
and telephone number of the appellant's

representative. In its first submission to

the Board and the appellant, the

respondent (I.e.. the federal parly to the

appeal] should specify Ihe name,
address and telephone number of the

respondent's representative.

§ 16.7 The llrsi steps In ma appeal

process: tn* notice o( appeal and the

board's response.

(a) As explained in 45 CFR 7l..ny\. a

prospective appellant must submit .i

notice of appeal to the Board vviltnn 30

days after receiving the final decision.

The notice of appeal must include a

copy of the final decision, a statement of

Ihe amount in dispute in the appeal, and

a brief slateiiunit of tvliy ilie decision i>

wrong.
(b) Within It'll d.iyi after roceivins •!»•

iiulicc of appial. the Board »\i|| send an
(icknowledsnu.nt. enclose a copy of
ihei(e prttceduius, and advise the
appellant of the next steps. The Board
will also send a copy of the notice of
iippeal. Its utlachments, and Ihe Board'i.

uckiiowleilKDienl to the respondent. If

till! Buard Chair has determined that thi

appeal does not meet Ihe conditions of

<i 10.3 or if (urihor information is needed
lo make this determination, the Board
will notify Ihe parlies at this point

§16.8 Tha noil siep in Ihe appeal process
preparation o( an appeal lile and wrlllen.

argu,nenL

Except in expedited cases (generally
those of S25.UUI) or less: sea | 10.12 (or
details), the appellant and Iha

respondent each participate in

developing an .ippeal file for Ihe Board
to review. Each also submits written
argument in support of its position. The
responsibilities of each are as follows:

(a) Tiw appellant's respoiisibihly.

Within 30 days after receiving tha

acknowledgment of tha appeal, thu

appellant shall submit the following to

the Board (with a copy to tha

respondent):

(1) An appeal file containing the

documents supporting the claim, tabbed
and organised chronologically and
accompanied by an Indexed list

identifying each document. The
appellant should include only those

documents which are important to the

Board's decision on the issues in the

case.

(2) A written statement of tha

appellant's argument concerning why
the respondent's Anal decision is wrong
(appellant's brief).

(b) The rcsponJttiit's rcspoiiaibiltiy^

Wiiliin 30 d.iy.i .ificr receiving ihe

uppellanl's submission under paragraph
|a| of this section, the respondent shall

submit the followinx to the Board (with

a copy lo the appellant):

(t) A supplement to Ihe appeal file

coiiiaiinng any uddiiional documents
supporting the respondent's position.

or>;.iiiized and indexed as indicated

undt:r pHra(;riiph (ii) u( this section. Tb«
icspondcnt should avoid submitting

duplicates of documents submitted by
Ihe appellant.

(2) A written statement (respondrni't

briel) rispondiii\< In Ihe .ippitllanl's brief.

(c) The appclliiul's n-ply. Within IS

d.iys after letciv ui^ tlu; respondent's

submission, the .ippell.ini ni.iy submit a

sliurl reply. 1lie appellant should avoid

repealing arguments already made.
(d) Cuvperuli\ c efforti. Whenever

possible, the parties should try lo
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develop a joint appeal file, agree to

preparation of the file by one of them,

n;jree to fucts to eliminate the need for

some documents, or ugrec ihal one puity

u:ll subntil documents identified by the

ulher.

(c) Voluminous docuniuiUalion.

Where submission of jII n-levaiit

dociiiiii.Mits would li'Hd lu .1 V'uluniiiioiis

ttppeul lile (for example where review of

tf disputed audit findinK of in.idcquaie

documcntiition mi^ht involve thousands

of receipts), the lioard will consult with

the p. lilies aGoul how tn ri:dure the si/c

of tlte file.

§ 16.9 HoM lh« Ooard will promol*
doveiopmeni ol ir>« record.

Ttie Hoard may. ul ilic time il

a( knuwlcdjies an .ippoul nr ul iiny

iippropriatv lat<.-r point. ie(|tii-bt

additional documents or iiifiirnt.iiiun:

request IxiennK on issurs m ihe case:

issue orders to khuw i:.tii<ii! why a

prttposod findinfi or ih.xision of ihn

lloiird should nut bcLuine final; hiild

preliminary coiif.'fi'nrr^ ImMiiT.illy by
telephone) to esi.ibh^h schedules and
refine issues: anil luke such oihur steps

as the Hoard dcii rnnnes •i|ipro|iii.iiir lu

develop u prompt, tuund ih-nsion.

f IS. 10 Using • conlertnct.

(a) Oitco ihc Oo.ird h<is ntvicwcd the

appi'dl file, the Ihiuril m.iy. on iis own or

in response to u party's r< quest,

•chedulc un inri)riii.il cuiiM-ri'nce. The
conference im.'I le i.uiiJucii-d by Ihi:

presiding Uoacd :ni.miicr. The purposes
of (he conference are to !;ivc ihc p.iriies

an opportunity lo mukc .m oral

presentation and il.i! Bo.ird aa
opportunity to L.'.inly issues and
<)uetllon both p.irties about mailers
wliich the (lo.ird n'..iy not \el fully

underaiand fruiii iho rccurd.

(b) If the Ooard has deeded lo huld a
conference, ihe D.j.ird will consult or
correspond vx.m i.'-.c p.irn.js to schedule
the conference. idc:-.i.fv issues, and
difcuss proccdares. The doard bvill

Identify the p.-rsons who wil! be allowed
10 participate, aiunjj kviih (he pariiej'

reprcseiiiat.ves. in ihu conference. The
parties ran SLbmil with iheir briefs
under i 1GB a li&t of persons who might
panic. pale uiin them, indic^ilir.i; how
each ^•l.r•;o(l is involved in the matter. If

the p.irccs wish, iney muy alio su^^ust
qL;LSi.u:i3 or areas ul inquiry which the
lio>.f;i iiijy wish lu pursue wilh eucli

pji.ic.pam.

|( ) Unless the parties and the Ooard
othi'fwise agree, the following

procedures apply:

(1) Conferences will be recorded at

Department expense. On request, a

party will be sent one copy of the

transcript. The presiding Doard member

v\ ill insure an orderly transcript by

controlling the sequence and
identification of speakers.

(2) Only in exceptional circumstances

will documents be received at a

conference. Inquiry will focus on
material in the appeal file. If a party

finds that further documents should be

III the record for the conference, llic

parly should supplement the appeal file,

submiliing a supplementary index and
copies of the documents lo the Ooard
and the other parly not less than ten

d.i> s jirior lo the conference.

(J) llach parly's representative may
make an oriil presentation. Generally,

Ihe only oral communications of other

participants will consist of statements

requested by Ihe Ooard or responses to

itie Oiiiird s questions. I'he Uuard will

allow reply comment, and muy .illow

.short closing sialemenls. On request, the

Uu.ird may .illuw the participaiils to

(juesiion each other.

(I) rhcre will be no post-conference

submissions, unless the Ooard
determines they would be helpful lo

resolve the case. Tlie Ooard may require

or allow the parties to submit proposed
fi.idings and conclusions.

3 16.11 Hearing.

(a) Electing a hearing. If the appellant
believes a hearing is appropriate, the

appellant should specifically request

one at the earliest possible time (in Ihe

notice of appeal or wilh the appeal lilc).

1 he Ooard will approve a request (and
may schedule a hearmg on its own or in

re.spunse lo a later request) if it finds

there are complex issues or material

facts in dispute the resolution of which
would be significantly aided by a

hearing, or if the Board determines that

its decisionmaking otherwise would be
enhanced by oral presentations and
arguments in an adversary, evidentiary

hcai mg. The Uoard will also provide a

hearing d otherwise required by law or

regulation.

(b) Preliminary conference before the

hoanni'. The Doard generally will hold a

prehearing conference (which may be
conducted by telephone conference call)

to consider any of the following: the ,

possibility of settlement: simplifying and
clarifying istues: stipulalions and
admissions: liniitalions on evidence und

witnesses thai will be presented ul the

hearing: scheduling ihe hearing, and any

ulher mailer Ih.il muy aid in reauK ing

the appeal. Noimully. this conference

will be conducted informally and olf the

record, however, the Ooard. after

consulting wilh ihe parlies, may rrdccc

results of the conlerence to writing in a

ducuinenl which will be made part of

the record, or may transcribe

proceedings and make the transcript

part of ihe record.

(cj Where hearinns are held. Hearings
generally are held in Washington. O.C.

Ill exceptional circumstances, llio Ooard
may hold Iho hearing al an MI IS

Kegional Office or other convenient

facility near the appellant.

(d) Conduct of the hearint". (1) Tho
presiding Uoard member will conduct
the hearing. Hearings will be a* informal

us reasonably possible, keeping in mind
the need to establish an orderly record.

Ihe presiding Ooard member generally

will admit evidence unless it ia

determined lo be clearly irrelevant,

immaterial or unduly repetitious, ao the

parties should avoid frequent objections

lo questions and documents. Both aide*

may make opening und closing

stalemeiits, may present witnesses as

ai^reed upon in the prehearing

conference, and muy cross-examine.
Since Ihe parties have ample
opportunity lo develop a complete
.ippeal flic, a party may introduce an
exhibit at ihe hearing only after

cxpl.iining to ihe satisfaction of the

presiding Ooard member why the exhibit

was not submitted eurlier (for example,
because tho information was not
available).

(2) The Ooard may request the parties
to Submit written ilatcinents of
witnesses to the Board and each other
prior to the hearing so that the hearing
will primarily be concerned wilh crosa-

examination and rebuttal.

(3) False statements of a witness may
be the baaia for criminal prosecution

under sections 2U7 and lOUl of Title IB

of the United States Code.

(•1) The hearing will be recorded at

Department expense.

(e) Procedures after the hearing. The
Doard will send one copy of the

transcript to each party as soon as it is

rei-eived by the Board. At the discretion

of Ibe Ooard. the parties may be

required or allowed to submit potit-

hearing bciefa or proposed findings and
conclusions (Uie parlies will be informed

at Iho bearing). A party should note any

major prejudicial transcript errors in an
addendum lo ila post-hearing brief (or if

no brief will be subndtted, in a letter

submitted within a lime limit set by the

Board).

$16.13 TTm aipAdilad process.

(a) Appltcabiltty. Where ihe amouni
in dispute IS Si:6.lX)0 or less, the Ooard
will use these expedited procedures,

unless the Ooard Chair determines
otherwise under paru^r.iph |b) of this

section. If the Ooard and Ihe parties

agree, the Ooard may use these

procedures in cases of more than

5^5.000.
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(b) Exceptions. If lliere arc unique or

unusually complex ijsuet involved, or

other excepiional circumstances, the

Board may use addiiional procedures.

(c) Renulor expedited procedures. (1)

Within 30 ddys after receiving (he

board's Hcknuwled^menl of the appeal

(see i 16 7). each party khall submit to

the Uoard and the other parly any

relevant background documents
(organized as required under | 10.0).

with a cover letter (generally not to

exc«ed ten pages) containing any .

argumunts the parly wishes lo make.

(2) Promptly after receiving the

parlies' submissions, the presiding

Board member will arrange a telephoae

conference cull to receive the parlies'

oral comments in response to each

other's submissions. After notice to the

parlies, the Board will record the cull.

The Board member will advise the

parties whether any opportunities for

further briefing, submissions or oral

presentations will be established.

Cooperative efforU will be encouraged

(see J ia.8(d)).

(3) The Board may require the parties

to submit proposed findings and
conclusions.

(d) Special exp&ditodprocedures
where there has already been review.

Some HHS components (for example,

the Public Health Service) use a board

or olher relatively independent

reviewing authority to conduct a formal

preliminary review process which
results In a written decision based on a

record including documents or

statements presented ufler reasonable

notice and opportunity lo present such

material. In such cases, the following

rules apply to appeals of S25.0U0 or lest

instead of those under paragraph (c) of

this section:

(1) Cenerally, the Board's review will

be restricted to whether the decision of

the preliminary review authority was
clearly erroneous. But if ihe Board
determines that the record it

inadequate, or that the procedures under
which the record was developed in a

given instance were unfair, the Board
will not be restricted this way.

(2) Wilhin 30 days after receiving the

Board's acknowledgment of appeal (see

i 16.7), Ihe parlies shall submit the

following:

(i) The appcllunt shall submit lo the

Board and the respondent a statement

why Ihe decision was clearly erroneous.

Unless allowed by the Board ufler

consultation with the respondent, the

appellant shall not submit further

documents.
(ii) The respondent shall submit to the

Board Ihe record in ihe case. If Ihe

'espondent has reason lo believe that all

'\mioriuls in the record already are in

the possession of the appellant, the

respondent need only send the appcllunt

a list of the materials submitted lo the

Board.
(ill) The respondent may. if il wishes,

submit a slaiemenl why the decision

was not clearly erroneous.

(3) The Board, in its discretion, may
ulluvv or require the parlies lo present

further arguniciiU or inforinutiun.

{16.13 Powers and respontibiilllet.

In addition to powers specified

elsewhere in these procedures. Board

members have the power to issue orders

(including "show cause " orders); to

examine witnesses: lu lake all steps

necessary for the conduct of an orderly

hearing: to rule on requests and motions,

including motions to dismiss: lo grant

extensions of tune for good reasons: lo

dismiss for failure to meet deadlines and
other requirements: to close or suspend
cases which are not ready for review; lo

order or assist the parlies to submit
relevant information; to remand a case

for further action by Ihe respondent; to

waive or modify these procedures in a

speciHc case with notice lo the parties;

lo reconsider a Board decision where a

parly promptly alleges u clear error of

fact or law; and to lake any other action

necessary lo resolve disputes in

accordance with the objectives of these

procedures.

1 1ft. 14 How Board review It limited.

The Board shall be bound by all

applicable laws and regulations.

{ 16. IS Failure lo meet deadlines and
olher requtremenlt.

(a) Since one of the objectives of

administrative dispute resolution is lo

provide a decision at fast as possible

consistent wtlh fairness, the Board will

not allow parties lo delay the process

unduly. The Board may grant extensions

of lime, but only if ihe party gives a

good reason for the delay.

(b) If Ihe appellant fails to meet dny
filing or procedural deadlines, appeal

file or brief submission requirements, or

other requirements established by the

Board. Ihe Board may dismiss the

appeal, may issue an order requiring -the

parly to show cause why the appeal

should not be dismissed, or may take

other action the Board considers

appropriate.

(c) If Ihe respondent fails lo meel any
such requirements, ihu Board may issue

a decision bused on Ihe record

Bubniilled lo that point or take such

olher measures as the Uoard considers,

apprupiiate.

{ 16.16 Parties to the appeal.

(a) The only parlius lo llie appeal are

the appellant and ihe respondent. If Ihu

Board determines that a third person is

a real party in interest (for example,
where the major impact of an audit

disallowance would be on Ihe grantee's

contriictor. not on the ^rnntee), the

Board may allow Ihe third person lo

present the case on appeal fur the

appellant or to appear with a parly in

the case, after consullation with the

purtius and if the appellant dotit nut

object.

(b) The Board may also allow other

participation. In lliu manner and by the

deadlines established by Ihe Board,

where Iho Board decides that the

intervenor has a clearly identifiable and
substantial interest In Ihe outcome of

the dispute, that participation would
sharpen issues or otherwise be helpful

In resolution of the dispute, end that

participation would not result in

substantial delay,

§ 16.17 El parte communicaUona
(communicatlona ouiaMe the record).

(a) A party shall not communicate
with a (ioard or staff member about

matters involved in an appeal without

notice lo the other parly. If such

communication occurs, the Board will

disclose il lo Ihe other party and mak^lt
part of the record after the other party

has an opportunity to comment. Board
members and staff shall nol consider

any information outside the record (see

i 16.21 for what Ihe record consists oQ
about mailers involved in an appeal.

(b) The above does nol apply lo the

following: communications among Boerd

members and staff; communications

concerning Ihe Board's administrative

functions or procedures: requests from

the Board to a party for • document
(although Ihe mntchal submitted in

response also must be given to the other

party): and material which the Board
includes in ihe record after notice and
an opportunity lo comment,

i 16.18 Medlailon.

(a) //I ca:^rs pfading before the Board.

If the Board decides ihal mediation

would be useful to resolvea dispute, the

Board, in consultation with the parties,

may suggest use of mediation techniques

and will provide or assist In selecting a
mediator. The mediator may take any
slept agreed upon by the paxlles to °

resolve the dispute or clarify Issues. The
results of medi.iiion ure nol binding on
the parlies unless the p.irlict to agree in

writing. The Uoard will internally

insiilale ihe medialor from any Board or

staff members assigned lo handle the

appeal.

(b) In uther LOits. In any other grunts

dispute, the Board may, wilhm Ihe

liniiuilions of its resources, offer pcrtoiy

Iruuied in mcdialion skillt lo aid ut
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resolving the dispute. Mediation

services will only be offered ul the

. request, or with the concurrence, of a

responsible federal program official ui

the program under which the dispute

arises. The Board will insulate the

mediator if any appeal subsequently

arises from the dispute.

1 16.19 How to calculala dsadllnaa.

In counting days, include Saturdays,

Sundays, and holidays: but if a due date

would fall on a Saturday, Sunday or

federal holiday, than the due date is the

next federal working day.

{ 16.20 How to submit material to tha

Board.

(a) All submissions should be
addressed as follows: Departmental

Grant Appeals Board, Room 2004,

Switzer Building. 330 C Street SW..

Washington. D.C. 2U201.

(b) All submissions after the notice of

appeal should identify the Board's

docket number (the Board's

acknowledgement under $ 16.7 will

specify the docket number).

(c) Unless the Board otherwise

specifies, parlies shall submit to the

Board an original and two copies of all

materials. Each submission other than

the notice of appeal, must include a

statement that one copy of the materials

has been sent to the other party,

identifying when and to whom the copy
was sent.

(d) Unless hand delivered, all

materials should be sent to the Board
and the other party by certified or

registered mail, return receipt requested.

(e) The Board considers material to be
submitted on the date when it is

postmarked or hand delivered to the

Board. -

( 16^1 Record and daclslona.

(a) Each decision is issued by three

Board members (see S ia.5(b)). who
base their decision on a record

consisting of the appeal file; other

. submissions of the parties; transcripts or

other records of any meetings,

conferences or hearings conducted by
the Board; written statements tesulting

from conferences; evidence submitted at

hearings: and orders and ather

documents issued by the Board. In

addition, the Board may include other

materials (such us evidence submitted in

another appeal) after the parties are

given notice and an opportunity to

comment.

(b) The Board will promptly notify the

narties in writing of any disposition of u

Use and the basis for the disposition.

(c) [Reserved]

i 16J2 The atfact of an appeal.

(a) General. Until the Board disposes

of un appeal, the respondent shall take

no action to implement the final decision

appealed.

(b) Exceptions. The respondent may

—

(1) Suspend funding (see \ 74.114 of

this title):

(2) Defer or disallow other claims

questioned for reasons also disputed ii

the pending appeal;

(3) In programs listed in Appendix A.

B.(a)(l), implement a decision to

disallow Federal financial participation

claimed in expenditures reported un a

statement of expenditures, by
recovering, wiihliolding or offsetting

payments, if the decision is issued

before the reported expenditures are

included in the calculation of a

subsequent grapt; or

(4) Take other action to recover.

. withhold, or offset funds if specifically

authorized by statute or regulation.

1 16.23 How long an appaal Ukas.

The Board has established general

goals for its consideration of cases, as

fallows (measured from the point when
the Board receives the Hrst submission

after the notice of appeal): ..

—for regular review based on a written

record under \ 10.8. 6 months. When a

conference under $ 16.10 is held, the
.

goal remains at 6 months, unless a

requirement fur post-conference

briefing in a particular case renders

the goal unrealistic

'

—for cases involving a, bearing undei

i 16.11. U months.
—for the expedited process under

S 16.12. 3 months.

These are goals, not rigid

requirements. The paramount concern of

the Board is lo take tht) time needed to

review a record fairly and adequately in

order to produce a sound deciniun.

Furthermore, many factors are beyond
the Board's direct control, such as

unforeseen delays due to the parlies'

negotiations or requests for extensions,

how many cases are filed, and Board
resources. On the other hand, the parties

may agree to steps which may shorten

review by the Board; for example, by

waiving the right to submit a brief, by
agreeing to shorten submission

schedules, or by electing the expedited

process.

Appendix A—What Dispulaa the Board

Kaviaws

A. What this Appendix coyera.

This Appendix describes programs
which use the Buard for dispute

resolution, the types of disputes

covered, and any conditions for Board
review of final written decisions

resulting from those disputes. Disputes

under programs not specified in this

Appendix may be covered in a program
regulation or in u memorandum of >

understanding between the Board and
the head of the appropriate I LflS

operating component or othi.-r agency

responsible for administering the

program. If in doubt, call the Board. - •

Even though a dispute may be covered,

here, the Board still may not be able to«

review It if the limits in paragraph F >

apply.

B. Mandatory a. jnt projfrants.

(a) The Board reviews the following

types of final written decisions in

disputes arising in liHS programs
authorizing the award of mandatory
grunts:

(1) Disallowances under Tidea L IV, ,

VI. X. XIV, XVl(AABD), XIX, and XX ol

the Social Security Act, Including

penalty disallowances such as those

under sections 403(g) and 190J(g) of tha

Act and fiscal disallowances based on
quality control samples. • • '

(2) Disallowances in mandatory grant

programs administered by the Public

Health Service, Including Title V of tha

Social Security Act.

(3) Disallowances in the programs
under sections 113 and 132 of tha

Developmental Disabilities AcL >

(4) Disallowances under Title Ui of tha

Older American Act.

(b) In soma of these disputes, there ia

an option for review by the head of the

granting agency prior to appeal to the ^

Board. Where an appellant has .j^

requested review by the agency head ;.

first, the "final written decision'' ' ^-t

required by } 16.3 for purposes of Boaid
review will generally be the agency -

head's decision affirming tha

diHuliuwanca. If the agency head
declines to review the disallowance or if'

the appellant withdraws its request for

review by the agency head, tha original

disallowance decision is the "final '.

written decision." In tha latter cases, (he

30-Juy period for submitting a notice of

appeal beginawith tha date of receipt of

'

the notice declining review or with the i

date of tha withdrawal letter.' ('•^i
' '.^m

— _. '/"..•' . ''tv.'- ».; J
^',

C. Diivci, ajjj^rctioiiqiy pix^t-ct^^- .

prvurumsi'j^
-• ,

,,....

(a) The Board reviews the following

types of final written decisions in

dmputes arising In any Hi-iS program
authorizing the award of direct,

discretionary project grants or

cooperative agreements:

(1 1 A disallowance or other

determination denying payment of an
amount claimed under un award, or

requiring return or set-off of funds
already received. Tins does not apply lo
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dcterminulioni uf awMrii umuuni or

ditpotilion ol unobliti<ilt:(i b«l<inccs. or

tel«clion in the awdrd JocumenI of aa

option for disposiliun of program-related

income.

(2) A (erimndtion for failure to comply
M/ith the terms uf dn uvvdrd.

(J) A denial of a nc.ncompeling

continuation award under the projecl

period tyfelem of funding where the

denial is for failure to comply with the

lerma of a previous award.

(4) A voiding (a deciiiion that an

award is invalid bccauue it was not

authorized by statute or regulation or .

because it was fraudulently obtained).

(b) Where an HHS component uses a

preliminary appeal proceas (for

example, the Public Health Service), the

"final written decision" for purposes of

Board review is the decision issued as a

result of that process.

D. Coit allocation and rate disputes.

The Board reviews final written

decisions in disputes which may affect a

number of HMS programs because (hey

involve cost allocation plans or rate

determinations. Thcie include decisions

related to cost allocation plans

negotiated with State or local

governments and negotiated rates such

as indirect cost ratiis, fringe benefit

/ates, computer rates, research patient

care rates, and other special r.ites. The
"final written decision" for purposes of

Board review uf these disputes is the

decision issued as a result of the

preliminary appeal process at Part 75 of

this tide.

E. SSI ayreoiuL'nl disputes.

The Board reviews disputes in the

Supplemental Security Income (SSI)

program arising under agreements for

Federal admiaistraiioii of State

supplementary payments under section

lUltt of the Social Security Act or

mandatory minimum supplements under
section 212 of Hub. L 'i^-m. In these

cases, the Board provides an

opportunity to be heard and offer

evidence at the Secretarial level of

review as set out in the applicable

Agreements. Thus, the "final written

decision" for purposes of Hoard review

is thai determination appeal.iblo to the

Secretary under the agreement.

f. irVhciv B^ard levww is not available.

The Board will not review a decision

if a hearing under 5 U.S.C. 534 is

required by statute, if the basi:> uf the

decision is a vioUition of applicable civil

rights or nondisciinuaation laws or

regulations (fur example. Title VI of the

Civil Rights Act), or if some other

hearing process is established pursuant
to alatulc.

C. Ilow the Board dclerniincs whether il

will rfvm^v a cu»e.

Under } 10.7, the fluard Chair

determines whether an appeal meets the

requirements of this Appendix. If the

Cliair finils that there is Nome question

about this, the Board will request the

written upinion of (he Hi IS component
which issued the decision. Unless the

Chair determines that the opinion is

clearly erroneous, (he Board will be

bound by (he opinion. If the HHS
component does not respond within a

lime set by the Chair, ur cannot

determine whether the Board clearly

does or does not have jurisdiction, the

Board will take the appeal.

PART 74—ADMINISTHATION OF
GRANTS

2. Part 74 of Title 45 of the CFR is

amended at set forth below:

a. Subparts R and S are reserved us

follows:

Subpart R—(Reserved]

Subpart S—[Reserved]

b. The table of contents is rev'sed by
adding entries for a new Subpart T, as

follows:

Subpart T—Mtscallancous

Sec
74.2.^0-^4.303 |Re8erved|

74.304 Final Uecisiuni in liiipute*.

Subp<(rt T—Miscellaneous

ii 74.2SO-74.303 (Re»«r>«d]

{ 74.304 Final deciaJon* In dispute..

(a) Granting agencies and other

Departmental components attempt to

promptly issue final decisions in

disputes and in other matters affecting

the interests of grantees. However, they

do not issue a final decision adverse to

the grantee until it is clear that the

mat(er cannot be reaolved informally

through further exchange of information

and views.

(b) Under various I IHS statutes or

regulations, grantees have the right to

appeal from, or to have a hearing on,

cert.iin final decisions by Departjnenta!

components. (See, for example. Subpart
D of 42 CFR Part 5U and t5 CFR Parts 10

and 75.) Paragraphs (c) and (d) of this

section set forth the btandards the

Depai'(ment expects lis cuinpuneiUs lo

meet in stating a final decision covered

by any of llie slatutcb or regulations.

(c) i'he decision is brief but

tonl.iins

—

(1) A complete Bta(cmen( of the

background and b.isis uf the

component's decision, including

refeience to the pertinent statutes.

iL-gul.idons. or oilier governing

dociimenl:>: and
(2) Enou)jh information to enable the

grantee and any reviewer to understand

the issues and the position of the I IHS
component.

(d) The following or similar language

(consistent with the terminology of the

applicable s(a(utcs or regulations)

appears at (he end of the decision: "Thi:

is the final decision of the [title of grunt:

officer or other official responsible for

the decision). It shall be the final

decision of the Department unless,

within 30 days after receiving this

decision, you deliver or mail (you shouli

use registered or certified mail to

establish the dale) a wnticn notice of

appeal to (name ond address of

appropriate contact: e.g.. the

Departmental Grant Appeals Board,

Department of Health and Human
Services, Washington. DC. 20201). You
shall attach to the notice a copy of this

decision, note that you intend an appea
state the amount in dispute, and briefly

state why you think that this decision ii

wrong. You will be notified of further

procedures."

(e) If a decision docs not contain the

statement, information, and language

described in paragraphs (c) and (d) of

this section, the decision Is not

necessarily the granting agency's final

decision in the mutter. The grantee

should notify the granting agency that

wishes a formal final decision foUowii

any further exchange of views or

Information that might help resolve thi

mutter ird'ormally.

Dated: AuKust 3, 1981.

Richard Schvwaikar.

Secretary.

II'R Owe <i-'lJiSKilca»-:«-t1.&U<ai|

BILLMta COOC 4IIA-U-M
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APPENDIX B: PROJECT METHODOLOGY

I. PROJECT DESIGN

We knew generally that our task would be to measure the
"effectiveness" and "efficiency" of the Grant Appeals Board,
meaning a study of the workings of a particular court. Our
natural starting place was, therefore, the literature of "court"
or "adjudication" theory and practice, with special emphasis
on empirical studies of judicial-type systems. After
gathering some relevant works by routine use of card catalogs and
literature indices, we started "networking" by contacting those
writers, like Professors Maurice Rosenberg of Columbia and
Laurens Walker at the University of Virginia, who dominate the
literature. These personal contacts helped us identify
institutions sponsoring research such as ours, namely:

* National Center for State Courts;
* American Bar Foundation;
* National Science Foundation, Division of Law and

Social Science;
* Federal Judicial Center;
* Administrative Office of the United States
Courts ; and

* Rand Corporation, Institute for Civil Justice.

We called the research director of each of these institutions and
studied their publications catalogs, thereby completing and
updating our literature search and "networking."

The end result of this phase was a court theory and
reform library of modest size. These works underlie Sections
II and III, the analytical foundation of our study. We
quickly ascertained the existence of a superabundance of studies,
both empirical and experiential, of particular reform efforts of
particular courts. These turned out to be much too narrow in
focus to be helpful. Fortunately, there remained about one
hundred works of sufficient breadth to guide our undertaking.
From these we greedily borrowed ideas, definitions, empirical
methodologies, and even forms and questionnaires.

Besides structuring our analysis and empirical methodology,
we hoped to find several comparable court studies into which we
could "plug" ourselves. Our good luck did not stretch so far.
On the one hand, many studies were of such ample
magnitude—thousands of cases in dozens of courts—that the
researchers used only gross data about cases in such courts. On
the other hand, many other studies focused on a particular
practice or procedure in a single court or system of courts. In
the end our project, which aims to study the workings of all
significant procedures on the complete calendar of a single
court, turned out to be unique. We were blessed in the
opportunity to blaze some trails; we were cursed in vour limited
ability to compare our empirical findings with those of others.



798 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

II. CASE FILE DATA BASES

We would be working with closed cases at GAB by extracting
from them data relevant to our measures of court success: speed;
cost; impartiality; procedural fairness; flexibility; finality;
effectiveness; and competence. In addition, while we knew about
certain theoretical management practices from reading GAB's
published procedures, we could learn about GAB's operational
management practices from these case histories. Similarly, while
we knew from our experience and readings what types of procedural
opportunities lawyers normally request during litigation, in our
study of the GAB closed cases we could identify and quantify the
particular requests made in those disputes.

We started our data design by analyzing the GAB written
procedures set forth in Appendix A and by studying several case
files from different procedural "tracks." In Appendix C we
reproduce the coding sheet that ultimately resulted. We refined
it as we worked through the files.

A. Identification Data . The early items served to
identify the file. The "case name," Item 1, is the title of the
action, normally the name of the grantee organization appealing
an adverse agency decision. "Docket #," Item 2, is the Board's
code for identifying and filing cases. As in most court systems,
cases are numbered seriatim as filed; 86-35 would be the 35th
appeal filed in 1986. The Board's written decisions are numbered
consecutively as rendered; so, "Decision #," Item 3, would be a
single number between No. 268 and No. 672, the beginning and
ending decisions rendered from the dockets which comprised our
sample. Item 4, "Joint Consideration," represents the Board's
practice of consolidating cases with common questions of law and
fact. Here we would enter the other docket niimbers (cases) being
jointly considered with the case being coded. Item 5,
"Appellant," is the name of the party bringing the appeal, and
Item 7, "DHHS resp.,"is the Agency (operating division of DHHS)
defending the case.

B. Standard Variables . A case's procedural
history and substantive result might be affected by a number of
variables, for example, the type of organization appealing. Item
6, "Type Grantee," represents this variable: state agency;
university; non-profit organization; local government; and Indian
tribe. Because the categories of variables are mostly
self-explanatory, we will simply list them, and the main entries
in each category, below.

Item 7. DHHS Respondent:
* Office of Child Support
Enforcement (OCSE)

* Health Care Financing
Adminstration (HCFA)

* Office of Human Development
Services (OHDS)

* Social Security Administration
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(SSA)
* Public Health Service (PHS)

Items 8 & 9. Program name/lav:
* Child Support Enforcement Program

(SSA, 4-D)
* Medicaid (SSA, 19)
* AFDC (SSA, 4 -A)
* Social Services Program (SSA, 20)
* Headstart Program (Headstart Act)
* Low Income Energy Assistance
Program (LIEAA

)

Item 10. Type decision appealed:
disallowance (return; set-off)
noncompliance termination
denial of noncompeting continuation

award
voiding of grant
cost allocation plans/rates

Item 14. Board members:
Ford
Settle
Ballard
Teitz
Garrett

Item 15. Staff Attorney:
Lauscher
Reines-Grubard
Stern
Horvath
Kaufman
Selzer
McFadden
Cafasso

Choppin
Ruiz-Sedivich-0 ' Hare
Rosenthal
Golkowicz
Young
Ballard
Stone
Jenner

Items 16-19. HHS Attorney:
85 different entries

Item 20. ilHS Non-lawyer Repesentative:
15 different entries

Item 21. Grantee Attorney:
132 different entries

Item 24. Grantee Non-lawyer Representative:
80 different entries

C. Financial Data . We collected financial data
about the "stakes" involved in each case and its financial
results. "Total dollars appealed," Item 11, would serve as a
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measure of the magnitude of the disputes before the Board as well
as their range. The next items, "Amount Settled" (12) and
"Amount Adjudicated" (13), would serve to measure the Board's
propensity, for whatever reason, to promote voluntary agreements
between the parties as opposed to Board adjudications. For cases
in which a Board decision was needed to resolve the financial
claims, Items 45 to 48 captured the final financial results
for each disallowance appealed, in other words, who won. We also
coded for split decisions, remands, and settlements.

D. Case Complexitv . Several variables could be
used to measure the relative complexity of cases. The most
important variable. Item 28a, was the procedural "track" to which
the case was assigned. The possibilities were, in order of
increasing complexity [1] :

* special expedited;
* expedited;
* written submissions;
* conference;
* hybrid conference; and
* hearing.

For each process involving a form of "hearing," whether formal or
informal, we also ascertained in Item 28b whether the hearing was
conducted by telephone or in person, and in Item 25 whether
witnesses testified.

A significant number of cases never reached the "merits" but
terminated prior thereto in one of the following ways: lack of
Board jurisdiction; withdrawal of appeal; settlement; dismissal
for procedural noncompliance; and dismissal without prejudice to
reinstatement. These cases followed a different path to
disposition and had to be measured separately for economy and
efficiency. Item 27 recorded these instances, as well as the
time required to dispose of them. Finally, we noted in Items 49
and 50 whether jurisdictional and other technical objections had
appeared in the case by means of party motions or Board sua
sDonte action.

E. Resources Invested . The volume of paperwork
generated by civil litigation may also reflect the degree of
complexity of a case. One may assume that normally the size of
briefs and appeal files is directly related to the number of
facts, rules, and other matters involved in the dispute. In Item
29 we simply counted the number of pages of briefs, documents,
and transcripts we encountered in each case file.

We had hoped to be eible to measure the "cost" of litigating
at GAB. However, it was impossible to get meaningful cost data
directly. The great majority of attorneys practicing at the
Board are salaried government employees, meaning no billings
exist. We theoretically could have questioned the
participating lawyers about the time spent in each case. We
judged, however, that the small benefit of such an inquiry, given
the likely unreliability of lawyer estimates was far
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outweighed by its cost. Tracking down the lawyers and asking
them to remember their time spent on an old case was not
feasible given the small project budget.

F. Processing Time . Careful recordkeeping by the
Board enabled us to record the dates of action points and events.
We listed such anticipated events in Item 30 and recorded the
dates found on the documents in the files. In most cases the
following procedures would appear chronologically [10 ]:

(a) final written decision;
(b) appeal filed;
(c) appeal received;
(d) appeal aclcnowledged;
(e) appellant's brief;
(f) respondent's brief;
(g) appellant's reply;
(h) first preliminary conference;
(i) second preliminary conference;
(j) conference or hearing;
(k) GAB decision.

Occasionally, additional material for the appeal file would be
submitted at some time between submission of appellant's brief
and the conference or hearing. Similarly, additional briefs
might be submitted in this interval.

We measured appellants' and respondents' requests for time
extensions and the Board's actions thereon. See Items 37-42.
The project also tried to ascertain whether objections were
lodged against such requests and whether GAB had granted lesser
time extensions than the number of days requested.

Occasionally cases would be "stayed" (put on hold) pending
the outcome of some event, such as a settlement negotiation or
the decision of a parallel case. Items 43 and 44 recorded such
stays, as well as information about the party making such a
request.

G. Board Controls . The heart of the study would
be the Board's use of case management techniques, which we called
"Board controls." Several could be identified on the face of the
Board rules, see Appendix A, and from the sample case files we
used to design the search. As we executed the data collection
phase we discovered several more. The list below contains the
distinct management techniques we encountered and recorded in
Item 31.

1. GAB formulates issue (s) in dispute;
2. parties required to submit specified information to Board

or to other side (includes "order to develop record")

;

3. parties ordered to address written questions at a
conference or hearing or by mail;

4. questions to clarify parties' legal positions, factual
assertions, and significance of doc\iments;

5. questions seeking information about facts or law;
6. parties directed to specify issues;
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7. cases consolidated by Board;
8. establish procedure for side dispute;
9. locate hearing outside District of Columbia;

10. procedural directions to party;
11. order to show cause why tentative, adverse Board decision

should not be finalized;
12. warning on time extensions and possible sanctions;
13. seek concessions from parties;
14. require specified person to be at conference or hearing;
15. order to respond to tentative findings;
16. detailed preliminary analysis of issues and tentative

findings;
17. parties ordered or invited to submit additional briefs;
18. Board separately dockets a disallowance item;
19. Board orders parties to file status reports;
20. parties ordered to identify witnesses and substance of

testimony;
21. order to consider mediation;
22.
23. summary decision

H. Participatory Recniests . In Item 32 we
registered information aibout distinct types of participation
requested by parties to GAB litigation. For each such request we
identified whether the request was made by appellant or
respondent, whether there was opposition to the request, and what
action the Board took on it.

Below are listed all types of participation requested by
parties to GAB litigation. Requests were for:

1. fact hearing;
2. discovery;
3. submit document;
4. put on witness (none found);
5. add an issue (none found)

;

6

.

change procedural "track"

;

7. conference;
8. submit additional brief;
9. change formulation of issue (none found)

;

10. information ( e.g. . past case record) from GAB;
11. presence of particular person/party requested in

litigation;
12. make substantive changes in transcript;
13. intervene;
14. advisory opinion;
15. mediation;
16. withdraw appeal without prejudice to reinstatement;
17. change of venue;
18. consolidate cases;
19. motion for summary judgment;
20. summary decision;
21. leave to amend notice of appeal.

III. CASE SAMPLE

I
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We startled our sample of closed GAB cases with the first case
subject to the new GAB procedures, Docket 81-172, which was filed
(postmarked) on the effective date of the 1981 rules, September
30, 1981. We included every third closed case [3]. The Board
separately dockets motions for reconsideration, which are simply
extensions of the principal case; thus, we eliminated such
dockets from our sample and chose the next valid docket. In
Appendix D we list the 274 GAB dockets included in our sample. We
closed the sample with Docket 85-79 (filed April 16, 1985;
dismissed for non-prosecution on June 10, 1985) . Because cases
are continuously being decided and "closed," the sample is
inevitably a smaller percentage of the total universe with each
passing day.

The 274 cases in our sample represent 29.5% of the 927 cases
docketed at the Board in the period between September 30, 1981
and April 16, 1985. The sample spans three years and seven
months of Board activity. It included 137 cases, exactly 50% of
the sample, which resulted in written Board opinions between
March 31, 1982 (No. 268) and July 10, 1985 (No. 672).

IV. LAWYER QUESTIONNAIRE

While the raw data collected from the closed cases would
provide an important statistical profile of the Board's
efficiency, such data had to be contrasted with the perceptions
of those practicing before the Board in order to obtain a
complete picture. The questionnaire served several purposes.
First, knowing the lawyers' general views as to the Board's set
of procedures would help us understand tne ease or difficulty of
implementing such procedure both at the Board and elsewhere. We
can call this the lawyers' "efficiency outlook." Lawyers
from all parts of the country litigate at GAB; consequently,
their views would represent those of a "national bar" and have
particular importance. Based on legible postmarks, eighty
questionnaires were returned from the following states:

Ariz. (1) Me. (1) Okla. (1)
Cal. (4) Md. (7) Pa. (5)
Colo. (3) Mass. (1) S.D.(l)
D.C. (7) Mich. (1) Tenn. (1)

Fla. (1) Minn. (2) Tex. (3)

Ga. (1) Miss. (1) Utah (1)

111. (6) Mont. (1) Vt. (1)

Iowa (1) N.J. (4) Va. (2)

Kan. (3) N.M. (1) Wash. (4)

Ky. (1) N.Y. (10) Wise. (1)
Ohio (3)

Second, we could identify particular facets of Board practice
which the attorneys strongly liked or disliked. This might serve
as a helpful guide for the Board to improve its practices, as
well as alerting reformers to troublespots—areas where
efficiency reforms are likely to encounter stiff resistance from
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the bar.

Third, we knew of no reasonable method of ascertaining the
"correctness" of Board decisions other than to ask the advocates
and hope they would give objective views. We would, of course,
double check by comparing their views with the particular results
in their cases.

Fourth, we could measure the lawyers' sense of fair play.
When both the judge and the defendant come from the same family,
the plaintiff's sensibility to unequal treatment is acute. While
the rules on their face were neutral, grantee lawyers might have
a sense that some parties were "more equal than others."

The questionnaire, which is reproduced in Appendix E along
with cover letters, was designed after we completed our
study of the case files at GAB. By then we were alert, through
file documents and conversations with Board members, to
particular points of procedure, like discovery and accessibility
of Board opinions, which appeared to be troublesome. We could,
therefore, sprinkle general questions about procedural likes and
dislikes with inquiries about more specific matters.

We did not have the resources to subject the questions to a
verification process. The Board Members and staff reviewed them
and made helpful suggestions. Dr. Larry Rosen reviewed them for
built-in biases and other facial flaws. That the questions
worked well is evidenced by the ease with which the respondents
answered them. Very few questions went unanswered and the
questionnaires were remarkably free from marginal notations
indicating doubt about the questions

The questionnaire was administered on an anonymous basis. We
compiled a mailing list from the case files dating back to 1981.
Many of the names and addresses on the mailing list were
doubtlessly of attorneys who had moved on to different work and
who would never receive our mailing. The mailing list numbered
290; of these, we guess that about one-third are attorneys who no
longer represent the grantee institution they represented at the
time of the GAB litigation. We therefore guess that some 2 00
attorneys actually received the questionnaire. We received 131
completed questionnaires, or, roughly 65% of the reachable
addressees.

We had no reason to correlate the attorneys who litigated the
cases in our case file data base and those who answered the
questionnaire. We could ascertain no reason why those who
answered the questionnaire would not be representative of those
attorneys who litigated the cases in the files studied. Even if
there were differences in the two populations and some "skewing"
was inevitable, we saw no impact on study results. The file
study would produce an empirical reality, valid in itself
regardless of any "fit" with the "perception of reality" captured
by the questionnaire results. Also, the questionnaire was
administered anonymously, meaning we could not compare
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information in the case file with questionnaire answers.

V. OBSERVATIONS and INTERVIEWS

We observed the Board at work in the summer months of 1985.
When we had completed a first draft a year later, we forwarded it
to Board Members and various attorneys who had substantial
litigation experience at the Board. The Members and attorneys
were interviewed in depth, and their reactions and observations
are sprinkled throughout the report.
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C«s« nana 25.

2. OockPt t

3. Oecisian tf

A. Joint cons Idarat Ion

5. Appellant
6. Typa grantea
7. DHHS rasp. _
8. Prograa nasia

19.

22.

23.

9. Law (titla)
10. Type decision appealed

11.

12.

13.

U.

15.

16.

17.

18.

Total $ Appealed
Aaount settled
Amt. Adjudicated
Bd. nembers pre».

a. other
b. other
Staff attorney
HHS Attorney I

title
address

HHS Attorney 2.

title '_

address

HHS Attorney 3

title \

address

HHS Attorney 4

title '_

address

20. HHS Non- lawyer rep.

title
address

21. Grantee Atty.
title

address

Grantee Atty.
title

address .

Grantee Atty. 3_

title '_

address

24. Grantee Non- law. rep.

title

address

Witnesses at hearing/conf

.

a. 1/ for CE
a tur DHMSb.

26. Mediation Keturral
Yes No

a. date

27,

b. date reiwrred back
c. elapsed days
d. amount settled
Suwnutry lii&po^iit ion

a. date
b. elapsed days ^^^______^_______
c. type:

1. lurisdictlon
2. appeal w/ drawn
3. settleaent
4. dlsBissal for non-pros. /proced.

other

28.

29.

Appeal
a. type process ___^__^__^^^_

16. 10 conference
16. 1

1

hearing
16. 12 expedited
16.12 (d) special expedited
16.0 hybrid conference
16.00 written submissions

b. type conference/ hear ing
1. telephonic ______^_^_^_
2. In person

U of paKCM
a. appellants brief
b. respondents brief
c. appellants reply
d. suppieotental briefs

1. appellant
2. respondent

e. transcript
1. N/A
2. telephonic tape
3. telephonic suassary
It. verbatioi in person

appeal file
supplemental appeal flle_

h. BOtions/meAuranda
1. appellant
2. respondent __^____

30. Dates
a. final written declsion_
b. appeal filed

c. appeal 'received_

appeal acknowledged^
appellant's brief
respondent's brief
appellant's reply
first supp. appeal file

second supp. appeal file_

third supp. appeal file

first supp. brief
second supp. brief
third supp. brief
first preliminary conference
second prelminary conference^
conf . /hearinn
C.A.B. decision

r. post decision a>otion_
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31. Board controls
a. Type

40 . Respondent #1

a. Days requested
b. Granted

50. Type issue

b. Type c. Dented
d. Days Kfantod
e. Obtected

Raised by:

c. Type a. Apt.

f. Unobiected
Respondent «'2

a. Days requested

b. Resp.

d. Type 41 c. Board

Hot ion/ Br let - Paaea

«. Type b. Granted
c. Denied
d. Days tiranted

d. Apt.

e. Kesp.

f. Type f. Date raised

e. Obiected K. Days to d«clda

K. Type
42

f. Unobiected
. Respondent </3

a. Days requestedh. Type — 51. Evidentiary Rulings:

b. Granted
c. Denied
d. Days Ktanted

Apfel laiit

i. Type —
s.ExcludM

1. Type — e. Objected Admit
f. Unobjected
Stav VI

Requested by:

a. HUS
b. Gt
c. Both

Crourul

Participatory requests
32. Type

Party
Denied

43 Obiected
Unobjected

b. Exclude
Admit

Granted — Ground
Withdrawn d. Board

e. II Days
Stay 1/2

Requested by:

a. HHS
b. GK
c. both
d. Board
e. U Days
Dl Sal liiwaiii'es

Aatount

UotaU
For HHS
For Gt
Split

Objected
AicreeoMint Unobjected

33. Type 44. c. Exclude
Party Adait
Denied
Granted

Ground
Obiected

Withdrawn Unobiected
AKreement d. Exclude

34. Type

H *^'

Adait
Party
Denied
Granted

Ground
Objected
Unobjected

Withdrawn • . Exclude
Agreeoent AdAit

35. Type Ground
Party Settled Obiected
Denied
Granted
Withdrawn

~
'*(*•

Reaand
AoMunt
(total)
For HHS
For GE
Split

Unobjected

52. Evident lary Rulings:
Agreeaent Kesp«.)nderit

36. Type
Patty — a. Exclude
Denied Settled AdiBit

Granted Reaaiid

Aauunt
Ground

Withdrawn 47. Objected
Aereenent (total)

For HHS
For Ge

Split

Unobjected
b. Exclude

37. Appellant HI

a. Day:* KequeiiCed

AdiBit

Ground

b. Granted
^ Settled Objected

c. Denied — 48.

Reoand Unobjected

d. Days Granted
e. Objected

AiBOunt

(total)
For lUlS

For GE
Split

c. Exclude
AdAlt

f. Unobjected
38. Appellant H2

a. Daysi requested
b. Granted

— Ground
Obiected
Unobjected

Settled
Remand
biJe Jiiputus (Jurii-iProt.

d. Exclude

C. Denied Adnit

d. Days Granted
e. Objected

— 49. eJure) Ground
a. Type issue Objected

f. Unobjected
39. Appellant 112

a. bays requested —

Unob lected
e. Exc iude

Rai;>ed by:

a. Apt.

b. Kesp.

Admit

b. Granted
c. Denied

Ground

Objected

d. Days Granted
~"

c. Board
Mot ion/ Br let - Pages

d. Apt.

e. Kesp.
f. Date r.4lsAd
g. Date decided

UnobjectLid

e. Objected
f. Unobjected

—
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APPENDIX D: GAB DOCKETS IN RESEARCH SAMPLE

81-172 82-19 82-87 82-159 82-221 83-39 83-109 83-178

81-175 82-22 82-90 82-162 p2-224 83-42 83-112 83-181

81-178 82-24 82-93 82-156 82-228 83-45 83-115 83-184

81-181 82-27 82-96 82-159 82-230 83-48 83-118 83-187

81-184 82-30 82-99 82-162 82-233 83-51 83-121 83-190

81-187 82-33 82-102 82-165 82-236 83-54 83-124 83-194

81-189 82-36 82-105 82-168 82-239 83-57 83-127 83-197

81-192 82-39 82-108 82-172 82-242 83-60 83-130 83-200

81-195 82-42 82-111 82-175 82-245 83-63 83-133 83-201

81-198 82-45 82-114 82-178 82-251 83-66 83-136 83-203

81-201 82-48 82-117 82-181 82-254 83-69 83-139 83-206

81-204 82-51 82-120 82-184 83-3 83-72 83-142, 83-209

81-207 82-54 82-123 82-187 83-6 83-75 83-145 83-213

81-210 82-57 82-126 82-190 83-9 83-78 83-148 83-216

81-213 82-60 82-130 82-193 83-12 83-81 83-151 83-219

81-216 82-63 82-133 82-196 83-15 83-84 83-154 83-222

81-219 82-66 82-137 82-199 83-18 83-87 83-157 83-225

82-1 82-69 82-140 82-202 83-21 83-90 83-160 83-228

82-4 82-72 82-143 82-206 83-24 83-93 83-163 83-231

82-7 82-75 82-146 82-209 83-27 83-93 83-166 83-234

82-10 82-78 82-149 82-212 83-30 83-96 83-169 83-237

82-13 82-81 82-152 82-215 83-33 83-99 83-172 83-240

82-16 82-84 82-156 82-218 83-36 83-105 83-175 83-243
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APPENDIX D (CONT.)

83-246 84-19 84-89 84-150 84-227

83-249 84-22 84-92 84-154 84-230

83-252 84-25 84-95 84-157 84-233

83-255 84-28 84-98 84-163 84-239

83-258 84-31 84-101 84-166 84-250

83-260 84-35 84-104 84-172 85-1

83-263 84-40 84-106 84-175 85-5

83-266 84-46 84-109 84-179 85-12

83-269 84-49 84-112 84-184 85-18

83-272 84-52 84-115 84-184 85-26

83-275 84-55 84-118 84-189 85-37

83-278 84-58 84-121 84-192 85-49

83-281 84-63 84-124 84-195 85-55

83-284 84-66 84-127 84-198 85-59

83-287 84-69 84-131 84-201 85-71

84-2 84-72 84-134 84-205 85-79

84-5 84-75 84-137 84-212

84-9 84-79 84-140 84-215

84-13 84-83 84-143 84-221

84-16 84-86 84-146 84-224
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TEMPLE UNIVERSITY SCHOOL OF LAW 1719 N Broud Slicti
A Commonwealth UnivereUy Philadelphia. K-niibyivuiua 19122

October 24, 1985

Dear Counselor:

You may love it or you may hate it, but you are sure to

have strong opinions about the Grant Appeals Board at the U.S.

Department of Health and Human Services. The Board has some
truly unique ways of managing cases, and the Administrative
Conference of the United States has commissioned me to study
the Board and report back on its efficiency and effectiveness.

You have litigated at least one case before the Grant
Appeals Board and are in a position to stand up and be counted.
Please take a few minutes to answer and return the enclosed
questionnaire. Do it now! Don't throw it in "tomorrow's"
stack.

After three months of preliminary study, I presently have
a high opinion of the Board's practices. It may, indeed, be a

"national model" for court reform. Help me confirm my preliminary
findings or tell me where I err.

Many thanks.

Sincerely,

Richard B. Cappalli
Professor

RBC: jp
Enclosure

Theltmpie Cenieniiial.AHib-iOK^oe bit-\i-'i.v.Ti il iirii Hi„k^ -isb^.
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TEMPLE UNIVERSITY
A Cuminonwealih Uitivt-rbity

SCHOOL OP LAW

813

1719 N Broad Si reel

Philadelphia, PennMylvunitt 19122

January 31 » 1986

Dear Counselor:

This is the same questionnaire I sent last fall (without the

typos). If you answered that one» you pan throw this away. If not,

please answer and return. Most of your colleagues found it easy and

interesting to answer.

For those who are newly on my mailing list, this is a study of

the Grant Appeals Board commissioned by the Administrative Conference

of the United States. With your help we can better understand what

makes for litigation efficiency and effectiveness.

Thanks for your help.

Sincerely,

Richard B. Cappalli
Professor

TheTtmple Centennial.AHJSiDKS'OPSHAPiNG'n if. FiniJKLiAJ4-w84.
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HHS Grant Appeals Board Study

Sponsored by the Adnlnistrative Conference of the United States

Attorney Questionnaire

Instructions . Circle or mark the answer which is most accurate in your mind.

If you have appeared in more than one case before the HHS Grant Appeals Board

("GAB") , answer case-specific questions on the basis of your experience in the

most recent closed case in which you appeared.

This questionnaire should take no more than 15 minutes to answer. Your

cooperation is greatly appreciated.

Definitions

"Case management": Techniques used by Board members and staff to move cases

along efficiently and to achieve correct results. Exaqples include

orders to develop the record, orders that particular information or

documents be provided, questions to clarify parties' legal and factual

positions, and GAB formulation of t;he issues in dispute.

"Efficiency": Reaching and deciding an issue with mininiim investment of tiine

and resources.

"On the merits": If your case terminated on a jurisdictional or procedural

ground, treat this as the "merits" and answer questions accordingly.

"Resources": Technical capability of p^ty and amount thereof available for

the case.
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Questions

1. Year of your last closed case at GAB:

1985 1984 1983 1982 1981

2. Case result for your party: 1.. Win

2. Loss

3. Split

3. You represented:

1. United States

2. Grantee

4. Please specify the number of cases In which you have appeared at GAB:

1 2 3 4 5 6 or more

5. Please Indicate the number of years you have been practicing law:

1. 1-5 years

2. 6-15 years

3. 16 or more years

6. If you have been a government attorney representing federal* state or

local government, please specify the approximate number of years you have

practiced in that capacity:

7. Have you participated in a GAB conference or hearing on the merits (see

definition)?

1. yes (Answer questions 8A-8H)

2. no (Skip to question 9)

8. Please evaluate the GAB conference or hearing on the merits (see

definition) of the following criteria:

A. clarity of issues

4 3 2 1

VERY ADEQUATE INADEQUATE VERY
GOOD POOR



816 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

F.

G.

H.

4 3 2 I

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

compleceness of fac t presentation

24 3 1

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

gaps In evldience

4 3 2 I

VERY
INFREQUENT

INFREQUENT FREQUENT VERY
FREQUENT

(or none)

redundant ev:Idence

3 24 1

VERY
INFREQUENT

INFREQUENT FREQUENT VERY
FREQUENT

(or none)

surprise witness/document

4 3 2 1

VERY
INFREQUENT

INFREQUENT FREQUENT VERY
FREQUENT

(or none)

judge's evidentlary rulings

4 3 2 1

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

substitution of telephone for traditional In persor1 hearing

4 3 2 I

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR
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9. PloAHC rnce Che CAH i>rnredurefi no ro their efficiency, which meanM

reaching and deciding an Issue with minimum Invescmenc of Clme and

resources.

4 3 -2 1

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

10. Please evaluate the GAB procedures with respect to their conduclveness to

sound decisions:

4 3 2 1

ADEQUATE INADEQUATEVERY
GOOD

11. Please rate the following aspects of GAB procedures:

A. notices

4 3 2

B.

VERY
POOR

C.

D.

VERY
FAIR

FAIR UNFAIR VERY
UNFAIR

parties* opportunities to present facts

14 3 2

VERY
FAIR

FAIR UNFAIR VERY
UNFAIR

parties' opportunities to present law

14 3 2

VERY^
FAIR

FAIR UNFAIR VERY
UNFAIR

joint consideration practice (If you have ever
jointly considered case)

appeared in a

5 4 3 2 1 N/A

STRONGLY
APPROVE

APPROVE NEUTRAL DISAPPROVE STRONGLY
DISAPPROVE

DID NOT
APPEAR IN

SUCH CASE
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E. opportunity for discovery

VERY
FAIR

F. GAB deadlines

VERY
FAIR

3 2 1

IR UNFAIR VERY
UNFAIR

3

FAIR

2

UNFAIR VERY
UNFAIR

G. Board's evenhandedness In applying deadlines

A 3 2

VERY FAIR UNFAIR
FAIR

VERY
UNFAIR

H. If you answered Che preceding question (ll-G) with 1 or 2, pleas*

Indicate which party received the more favorable treatment:

1. U.S. -respondent ________

2. Grantee-appellant

Please evaluate the presiding GAB Judge In your case with respect to Ch«

following qualities:

A. competence

4 3 2 I

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

B. Impartiality

A 3 2 1

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

C. dellberateness

A 3 2 I

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR
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wise use of dl sere tlon

4 3 2 I

VERY
GOOD

ADEQUATE INADEQUATE VERY
POOR

819

13. A. Did the GAB presiding Judge (directly or through the staff attorney)

employ one or more "case management" techniques (see definitions) in

your case?

1. yes (Answer questions 13B, 13C, 13D)

2. no (skip to question 14)

3. don't know (skip to question 14)

B. Did the case management technique (s) make for a more efficient

proceeding?

1. yes

2. no

3. don't know

C. Did the case management technique (s) help achieve a correct result

on the merits (see definitions)?

1. yes

2. no

3. don't know

D. Please give your general opinion of this particular instance (s) of

case management:

5 4 3 2 1

STRONGLY APPROVE NEUTRAL DISAPPROVE STRONGLY
APPROVE DISAPPROVE
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14. The procedures at GAB are distinguished by the large extent to which the

CAB presiding Judge nay manage n case. See definition of "case

managenent." Overall, what is your general opinion of this approach?

5 4 3 2 1

STRONGLY APPROVE NEUTRAL DISAPPROVE STRONGLY

APPROVE DISAPPROVE

15. Overall, what is your general opinion of all the procedures (formal and

informal, written and unwritten) employed at GAB?

5 4 3 2 1

STRONGLY APPROVE NEUTRAL DISAPPROVE STRONGLY
APPROVE DISAPPROVE

16. Overall, to what extent do you feel that the final outcome of the case

was fair to all involved?

4 3 2 1

VERY FAIR UNFAIR VERY
FAIR UNFAIR

17. To what extent did the GAB procedures provide you with an opportunity to

present all of the evidence and arguments favoring your side of the case?

4 3 2 1

VERY ADEQUATE INADEQUATE VERY
GOOD POOR

18. The authority of GAB is not coextensive with that of a federal or state

court. For example, GAB cannot invalidate a departmental regu.acion.

A. Please provide your opinion about such limits on GAB's

authority:

5 4 3 2 1

STRONGLY APPROVE NEUTRAL DISAPPROVE STRONGLY
APPROVE DISAPPROVE
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B. Did Che llmltu on GAB'a authority produce an Incorrect decision

In Che most recent closed case In which you appeared?

1. yes

2. no

3. possibly

C. Please describe changes In CAB's authority which you believe

would Improve Its functioning:

1.

2.

3.
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19. When GAB decides a case on the merits, It issues a written decision and

opinion, in mimeographed form, which It may subsequently cite as a

precedent. Please give your opinion about the accessibility of such CAB

opinions.

4 3 2 1

VERY ADEQUATE INADEQUATE VERY
GOOD POOR

20. The following question compares the relative resources (see definitions)

available to the U.S. -respondent with those available to the grantee-

appellant in litigation at CAB.

A. Compared to the resources available to the U. S. -respondent , th«

grantee's resources were:

3 2 1

SUPERIOR EQUAL INFERIOR

B. Compared to the participatory opportunities available to the

U.S. -respondent for the case« the grantee-appellant's opportunities

were:

3 2 1

SUPERIOR EQUAL INFERIOR

21. A. Please evaluate the impartiality of GAB members and staff with

respect to equal and impartial treatment of the parties appearing

before it.

4 3 2 1

VERY IMPARTIAL PARTIAL VERY
IMPARTIAL PARTIAL

B. If you marked 1 or 2 above (Question 21A), indicate toward which

side GAB members and staff demonstrated partiality:

1. U.S. -respondent

2. Grantee-appellant
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22. A. Please evaluate Che lmpartlall,ty of GAB's procedures vlch respecc to

equal and Impartial treatment of the parties appearing before It:

4 3 2 1

VERY
IMPARTIAL

IMPARTIAL. PARTIAL VERY
PARTIAL

B. If you marked 1 or 2 above (Question 22A) , Indicate toward which

side gab's procedures are partial:

1. U.S. -respondent

2. Grantee-appellant

23. Please rate GAR procedures on a scale of 1 to 10.

VERY
BAD

1 2 3 4 5 6 7 8

24. Please rate GAB judges on a scale of 1 to 10.

VERY
BAD

12 3 4 5 6 7 8

25. Please rate GAB staff attorneys on a scale of 1 to 10.

VERY
BAD

VERY
GOOD

10

VERY
GOOD

10

VERY
GOOD

12 3456 789 10

26. If you have had significant state pourt experience, please rate state

court procedures on a scale of 1 tp 10.

VERY
BAD

VERY
GOOD

12 34567 89 10

27. If you have had significant federal court experience, please rate federal

court procedures on a scale of 1 to 10.

VERY
BAD

VERY
GOOD

10
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28. CooBcnCs on GAB:

29. Coomencs on chla questionnaire:

Thank you for your cooperation.

RC/db/5
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JOB ELfMENT tl (CRITICAL)

A Board Monber prodac«« written work that addresses issues, facts, and law
and revises mudtx work in aooordanoe with OGnments. I^m Board produpes
fin/ty written work through a process of dialogue; a draft of a piece of

work is aooeptable if it reflects a reasonable approach, even though

the approach is not the one ultijnatcly adopted.

PTforroance Standard A

A Board Heirber demonstrates in hisA«r %ork an ability to be cle^r, con-

cise, well-reascned and orgemizad. ITiis ability is dernonstratad if

(1) other Board members believe that no changes eure necessary to correct
poor organization of a major nature or failwire to logically develop

a major point; (2) the viork does not show a pattern of carelessness
in style and editing requiring corrections for spelling, granmar, or
citation errors; (3) the Board Members revises suc^ work effectively in

accordance with clear directions.

The nature and difficulty of the work, the grade level of the individual,

and the time allotted for producing the work will be taken into account

v^^en evaluating the en^iloyee's performance. Successive drafts of one

docifnent will not be rated separately unless a decision is made to change

the approach or result in such a way that more than minor revisions

are required.

Level - Failed to Meet- Less than 75% of the written work meets the
standard.

Level 1 - Partially Met - 75% of the written work meets the standard.

Level 2 - Fully Met - 90% of the written work meets the standard.

Level 3 - Exceeded - Board Member meets the standard 100% of the time and

in 80% of the cases, work needs no organization changes, all
points are logically developed, and no necessary editing for

other U^ui minor 'points needs to be done.

Level 4 - Substantially Exceeded - Board Member meets the standard 100%

of the time and in 90% of the cases, work needs no organization

changes, all points are logically developed, and no necessary

editing for other than minor points needs to be done.
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PTforroance Standard B

A Board Mazier '• rasearch and analyBis (1) identifies issues; (2) imXes
findings of fact, thoroughly oonsxdering the evidence in the raooid
and acooztiing it the proper weight; and (3) analyzes ani resolves issues
in a wsll-raasoned way« ocnsidering the constitutional, statutory, regulatory
pspi/isions, and case law, applicable Departmental policy anl precedent,
and Grant Appejds Board precedent.

Laval > F^led to Meet - A Board Member's work frequently fails to
identify mterial issues, or meets the rest of the staivlard

in less than 70% of the written work.

Level 1 - Partially Met - A Board Ment)er's work almost always identifies
all material issues, or meets the rest of the standeoid in
70% of the written work.

Level 2 - Fully Met - A Board Mentier's vnritten work always identifies all
material issues, and meets the rest of the standarl in at
least 80% of the written work.

Level 3 - Exceeded - A Board Menber's written work always identifies all
material issues, and meets the rest of the standard in at
least 90% of the written work.

Level 4 - Substantially ^ceeded - A Board Monber's written work always
identifies all material isswtes, and meets the rest of the
standard in at least 95% of the written work.
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Prformance Standard C

A Board Hentxr doses cases within 30 days of the last action in tha

caae^ aocept in circunstances beyond the Board Meniber's control.

I>r>ftpf<<-Mv»i circur^tanccs include the Board rtortier's caaeload, excused

absences within the critical period, th« nature and difficulty of the

work., clerical constraints, unreasoneible delays caused by other Board

mmriyerB, failure of the Board mentjers to roach consensus. T^>e Board

Manber's failure to submit worJc for review within a time vAuch reasonably

allows the case to be closed within 30 days is not considered an exceptional

circunstance . Exceptional circvmstances also do not include situations

%*uch could have been avoided if the Board Member had brought the situation

to the attention of the Boeu^d Chair in advance. All exceptions must

be justified in writing, to the Board Chair's satisfaction.

Level - Failed to Meet - Less than 65% of cases eure closed within

30 days of last action in case, or one or more cases is not

closed within 60 days of the last action in the c^lse.

Level 1 - Pjurtiedly Met - At least 65% of cases closed within 30 days

of last action in case, and the renainder are closed within

60 days.

Level 2 - Fully Met - At least 75% of cases closed within 30 days of
last action in case, and the renainder are closed within 60

days.

Level 3 - Exceeded - At least 90% of cases are closed within 30 days

of last action in case and the roiainder are closed within

45 days.

Level 4 - Substantially Exceeded - All cases closed within 30 days of

last action in case.
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JOB ELZME^TT «2 (CRITICAL)

A Board Mamber conducts hearings and conferences (including telephone

oonfarences).

PerfoTCTanoe Standard

A Board Meniber conducts hearings and conferences (including telephone

conferences) efficiently and effectively by keeping good order; inter-

acting with the parties and witnesses tactfully; assuring development

of a sound txjuiscript; eissuring that the parties address all matters

necesseiry to oaiplete and fair resolution; keeping to a miniimm redun-

dant « inrelevant, and imnaterial testimony and arguments; and assuring

that the parties have no vzdid oonplaints about procedural fairness.

Level * Failed to Meet - Perfozmance does not meet the stzmdard at

least 75% of the time.

Level 1 - Partially Met - Perfornance meets the «tAnd£urd 76 - 89% of

the tme.

Level 2 - Fully Met - Perfozmance meets the standard 90 - 100% of the

time.

Level 3 - Exceeded - Board Merriber meets Level 2, and there is evidence
that in two or nore hearings or oonferenoes, a BoanS Member
successfully handles caiplex evidentiary matters, difficult
parties or witnesses* or other neitters requiring sane sen-

sitive and tactful handling with little advance preparation.

Level 4 - Substantially ^ceeded - Board Ment)er meets Level 2, and thnre

is evidence that in two or more hearings or conferences, a

Board Member successfully handles mutually ramplex eviden-

tiary matters, acrimonious or recalcitrant parties or witnesses,

or other matters requiring sensitive and tactful handling with

little advance preparation.
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JOB ELCMENT 13 (CRITICAL)

A Board Mentser reviews the draft written vork of staff, si^ierviaory'

attorneys and other Board Honbers and provides suggestions, ochi iks its

,

and critlcisni as needed, to assure that Board work prodcuts are of the
highest quality. A Board Honber returns drafts prariptly and within tine
to meat established deuillines and goals.

PerfoniMUK» Standard

A Board Mentier's critique and oonments on draft written work t^re construc-
tive and are oonikriicated clearly. Tttey are precise, ooncise, informa-
tive, and useful, and are given in a tactful manner. Drafts are re-
lumed pranptly and within time to meet established deadlines and goals.

Level - Failed to Meet - Oversight does not meet the standard at least
75% of the time.

Level 1 - Partially Met - Oversight meets the staMard 76 - 89% of the
tijne.

Level 2 - Fully Met - Oversight meets the standard 90 - 100% of the
tire.

Level 3 - Elxceeded - Board MBn\ber meets Level 2 standard, and written
decisions ^/erseen primarily by a Board Meniber thereafter
frequently require no further substantial revision by the Board
Chair and other Board Mentbers.

Level 4 - Substantially Exceeded - Board Menber meets the Level 2 stan-
dard, and decisions c^^erseen primarily by a Board Monber there

after usually require no further subetemtial revision by the
Board C3iair and other Board Mafnbers.
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JOB EL01E3fr #4 (CRITICAL)

A Board Henber takes steps to prtxress caAes* such as reportirq on status
of oases* preparing oorrespondence in cases « and identifying areas of a
case vyhich need to be developed.

Performance Standard

A Board Member provides tijnely information to the Board Chair on case
status; monitors cases to ensure that the need for further developing
a record is identified as soon as possible; prepares oorrespDndence
or taXes other actions necessary to prevent undue delay in a case; and
prc^oses alternative solutions to procedural problons.

The levels belo%«r are deteimined by a systen of pluses and minuses, which
can offset each other. A minus is given for actions suc^ as failure
to report or provide advice in a timely manner and failure to identify
need for developing a record or need for action to prevent delay v^ien

need was clear, A plus is given for actions such as suggesting creative
procedural alternatives « identifying problon areas at an early stage
of a case vi^ere this took careful analysis, accepting a particularly
heavy caseload.

Level - Failed to Meet • A Board Member has an overall tally of less
than -3.

Level 1 - Partially Met - A Board Member has an overall tally of between
-1 and -3.

Level 2 -> Fully Met - A Board Member has an overall tally of 0.

Level 3 > Exceeded «• A Board Member has no minuses ani receives a plus
in at least 20% of the cases.

Level 4 ~ Substantially Exceeded - A Board Member has no minuses and

receives a plus in at least 30% of the cases.
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JOB ELEMENT #5 (NDN-CRITICAL)

A Board Henber vorks in a professional manner.

PerforTBance Standard

A floard Heniber (1) ocnrijucates with other Board monbers, colleagues,
and Board Qv&ir an articulate, tactful, sensitive, and cooperative
manner; (2) volinteers to mlertake new and varied assignments and
duties Vivien current wor)cload permits; (3) shows em interest in new
developments in related areas of the law; (4) participates in training
or learning opportunities on a regular basis; (5) is responsive to
guidance, instruction, advice, and constructive criticism; (6) consults
with Board Chair about caseload roaneigement in order to avoid backlog.

Level - Failed to Meet - A Board Member meets less than three of the
oonponents.

Level 1 - Partially Met * A Board Member meets three of the con^ments.

Level 2 - Fully Met - A Board Member meets (1) and (5) and two other
ocn^ponentS'

Level 3 - Exceeded - A Board Member meets (1) and (5) and three other
coT^XYients.

Level 4 - Substantially i::xceeded • A Board Member meets all of the
oarponent^.
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JOB ZLEi^Em «6 ()0)-CRmCAL)

A BottfxS Honber oomplies with admijiistratlve prc3cedures« •yBtflms, and re-

quir«Mnt« isapomed by his/her sqpexvioor and with the established policy
of the Board, such as filling out leave slips, providing statistical
Infomation, responding to need for action in oourt cases reviewing Board
decisions, and providing information for litigation status r^xsrt.

Performance Standeird

A Board Honber carries out administrative responsibilities in a tiniely,

accurate, and ccnplete manner.

Level - Fiiiled to Meet -> A Board Member fails to meet the standard.

Level 1 - Partially Met - A Board Ment>er occasionally meets the standard.

Level 2 - Fully Met - A Board Member generally meets the standard.

Level 3 - Exceeded - A Board Menber almost always meets the standard.

Level 4 - Substantially Exceeded •> A Board Member always meets the standsu'd.


