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I. Introduction

This study examines the informal processes by which advi-

sory opinions are rendered by the office of the Chief Counsel of

the Division of Corporation Finance, Securities and Exchange
Commission. The primary focus of study has been upon the

processes by which that office renders "no-action letters" : letters

advising an applicant whether the staff would recommend Com-
mission enforcement action if a sale of unregistered stock were

to be made under the circumstances and in the manner proposed

by the stockholder. That elliptical description is required to con-

form to the staff's view of the purpose of "no-action" letters;

and the hypothetical phraseology is required because the proc-

ess seldom involves any prospect of imminent enforcement action.

The range of inquiry is limited to the no-action process as it

is administered in the Division of Corporation Finance. (Here-

after, "Division".) That Division was chosen as the focus of

inquiry because of the significantly higher volume of advisory

letters issued, as compared to the other Divisions of the SEC
staff. Also dictating the choice was the estimate made by the

Solicitor of the SEC, Mr. David Ferber, and the Division's Chief

Counsel, Mr. Courtney Whitney, Jr., that approximately 80% of

the no-action letters rendered by that Division deal primarily

with the question whether one who receives unregistered stock

may sell that stock without complying with the registration re-

quirements of the Securities Act of 1933. (Hereafter, "1933

Act.") It was thought that concentration in a single substan-

tive area would make possible a more thorough analysis of the

extent of discretion exercised and the extent of consistency

achieved, through extensive comparisons of cases representing

specific types of transactions.
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The supposition that concentration in this "single substan-

tive area" would facilitate simple comparisons of representa-

tive cases was misconceived. Such a study would have involved

an extensive "library" examination of the complexities of a larpe

number of cases, to the exclusion of other types of inquiry.

Even a study concentrating on one or two basic concepts would
involve a detailed legal and factual analysis and comparison of

complex transactions with many subleties that would have to be

identified and compared. (See Appendix H, outlining the analyti-

cal factors necessary in an adequate study and comparison of

similar cases ; and see the discussion, infra, of discretionary fac-

tors which appear to have influenced decision.) Only such a study

could fully demonstrate the degree to which discretionary fac-

tors influenced decision or the extent to which inconsistent ap-

plication of standards affected staff advice. However, substantial

sampling of cases and internal records, staff responses to a de-

tailed questionnaire, and frequent discussions of specific cases

with various members of the staff, together with the fortunate

conjunction of this study with the extensive study of disclosure

policy recently completed by the staff, provide an adequate basis

for the judgments expressed here.

Because all divisions of the SEC staff render interpretive let-

ters, it may seem somewhat artificial to have isolated that proc-

ess as it is administered in only one division. Yet that process,

as administered in the Division of Corporation Finance, is suf-

ficiently distinct for independent study. The major portion of

the advisory letters processed in that Division are not particu-

larly "interpretive" in form and are not intended primarily to

be informative about Commission or staff policies or interpreta-

tions. Rather, the letters are the instrument of a clearance proc-

ess which authoritatively disposes of doubts about the right of

a stockholder to sell his stock without registration. As a result,

most specific, detailed questions concerning the application of

the registration provisions of the 1933 Act are reduced to an

answer to the practical question whether, on a given set of con-

crete facts, the staff would recommend enforcement action if

the sale is consummated as proposed. Thus, the staff has stated

that the letters prepared by this Division "rarely take the

form of an interpretation as such." (See staff memorandum to

Warner W. Gardner, Appendix E, p. 1.) In contrast, it appears

that the letters generated by the Division of Corporate Regula-

tion are substantially more interpretive—only 20% taking the

form of "no-action letters." {Ibid.)
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The form and content of the no-action letters, the volume of

letters generated by the Division, and the rather routine nature

of the bulk of the inquiries all indicate that these letters perform

a distinct "clearance" or licensing function not generally under-

stood to be the objective of agency advisory processes.

The staff reports that the Division generates no-action letters

at a rate of approximately 5,000 per year, as compared to 640

per year in the Division of Corporate Regulation and 400 per

year in the Division of Trading and Markets, (Ibid.) While it

is possible to quibble about the exact number, it is clear that

the letters are issued at a rate of substantially more than 4,000

per year and that considering and responding to requests for

the letters consumes a significant part of the effort of the Division.

Further, the large proportion of the requests which ask merely

"When may I sell?" (without registration) present few inter-

pretive problems of consequence for the development and elabora-

tion of administrative policy. Thus, responses to the questionnaire

submitted to staff attorneys indicated that most find their reser-

voir of experience adequate to prepare a letter in at least 70%
of the cases. (See Appendix I, question 29.) That may suggest

that most of the no-action letters can be handled with dispatch.

But often the questions presented, though not of great inter-

pretive difficulty, require discretionary judgments that call for

careful and conscientious consideration. The former Chief Coun-

sel of the Division has commented:

[M]any members of the Bar and the securities industry have no idea

of the volume of requests that are made for staff advice, or of the in-

ternal problems of administration that arise in providing this service.

In particular, it is difficult for a person who has not had experience on

the staff to appreciate the amount of time that must be devoted to an-

swering even a routine request for staff advice. (Appendix B, pp. 5-6).

While a large proportion of the requests for no-action letters

are of little or no interpretive significance, a significant number
of them present important questions about established inter-

pretations or policy which deserve extended consideration. Staff

responses to those inquiries are prompt and thorough ; but there

is reason to doubt whether it is possible for the staff or the

Commission to make optimum use of the unique interpretive op-

portunity offered by such requests so long as the no-action pro-

cedure is regarded as a clearance device for any stockholder who
seeks to establish his right to sell. It would seem that only great

solicitude for stockholders' needs for adequate legal advice, or a

certainty that the system operates to encourage general compli-
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ance with the regulatory statutes, could justify this allocation

of effort.

The burdens of the clearance function performed by the no-

action pi"ocess in the Division of Corporation Finance are also

recognized by the study, "Disclosure to Investors" (hereafter,

Disclosure Studji), recently completed by a special SEC staff

under the supervision of Commissioner Wheat. Although that

study concentrated on the substantive rules controlling registra-

tion obligations, one of the important motivations for that study

arose fi'om the burdens of the no-action process. After explaining

the interpretive problems that have rendered the substantive law

uncertain, the study describes one important consequence of that

uncertainty as follows:

(2) The Commission's staff is faced with a growing burden in re-

sponding to requests for interpretive advice and "no action" letters cen-

tered around the question: "when may I sell?" In fact, a large majority

of all such requests under the igS.*? Act pertain to the resales following a

private offering. It is important that this burden be reduced. To the ex-

tent that certainty can be provided, "no action" requests would become

unnecessary. (Disclosure Study at 175.)

The Disclosure Stndij seeks to ameliorate the burdens of the

no-action process by simplifying the substantive rules. The pres-

ent study attempts to examine the process itself, concentrating

upon the "efficiency, adequacy and fairness" of this advisory and

clearance process.

There is obvious advantage in concentrating on processes in

a substantive field that was recently put under searching exam-

ination by the agency staff, foi' it is possible to examine the

processes in light of substantive staff conclusions that would

otherwise require substantial independent study. On the other

hand, thei-e was some reason to wonder whether there would

be undue duplication of effort and whether the substantive pro-

posals of the Disclosure Study would render the product of this

study useless. For a number of reasons, that is not the case:

1. The no-action letter process is an important example of an

informal advisory process in which important private rights

are disposed of by both staff and Agency determinations, often

with the same effect as a final order. The process has developed

with the encouragement of the Agency, follows a rather well-

defined set of procedui-es. but is described in only the most sketchy

of published regulations. (See 17 C.F.R. sections 202.1 and

202.2, appendix K supra.) Thus, even if new rules proposed by

the Disclosure Study substantially reduce the interpretive prob-
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lems and the concomitant need for staff advice, analysis of the

no-action process should yield valuable insights into agency

advisory processes ; and those insights should be helpful in fram-

ing general recommendations to the Administrative Conference.

Further analysis of this process should be helpful in any later

comparison with other agencies' advisory processes.

2. New substantive rules will not eliminate the need for ad-

visory processes, even in the applicable substantive field. Although

the Disclosure Study predicts that its proposed rules will very

substantially reduce the need for advice about questions that pres-

ently are in doubt, advice inevitably will be needed in defining

the boundaries of the new rules.

3. It is doubtful that any rules the SEC could adopt will re-

solve the interpretive problems created by the broad language of

the statute. For example, the Disclosure Study specifically rec-

ognizes that it leaves two fundamental concepts for continued

administrative elaboration: (a) the distinction between a "pub-

lic offering" and a "private offering" of securities; and (b) the

concept of a stockholder's "control" over or "control relationship"

with the issuer of securities. (The rules proposed by the Dis-

closure Study do, however, narrow the coverage of the "control"

concept by employing a negative definition that utilizes four hy-

potheticals to exclude certain circumstances from a statutory

"control" relationship.)

II. The Substantative Context for No-Action Letters

Rendered by the Division of Corporation Finance

The objective of most of the no-action letters rendered by the

Office of Chief Counsel, Division of Corporate Finance, is to ad-

vise stockholders whether they must register their stock in order

to sell it without risking SEC enforcement action. Both oral

and written advice on that problem are given by the Chief Coun-

sel's office. Oral advice tends to be general and interpretive; it

assists counsel in identifying specific problems, often with a view

to a more specific application for a no-action letter. Written ad-

vice in most cases is specific and conclusory; it includes little

or no interpretive material, but expresses the staff's conclusion

whether, on a particular set of facts, it would recommend that

the Commission take action if a stockholder should sell stock

without registration.

The assurance provided by a no-action letter is treated as bind-

ing by the Commission, though the estoppel effect of such a letter

has not been judicially determined. See Loss, Securities Regu-
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latio)!, ))p. 1848-44 (2nd Ed. 19G1). (Such an assuranco may also

tend to discouray:e private actions for sales made without repis-

ti'ation. However, because the no-action letter is founded upon
carefully exacted factual representations, it is not re^nirded by

enforcement personnel as a bar to investigations of unrej?istered

sales until it is determined that the sale in question conformed

to the factual representations.

In a few instances, the collateral effect of a no-action letter

has had an impact upon private litipfation: for example, in de-

termininj^ the ol)ligations of a transfer agent to record shares

in the name of the acquiring stockholder. See Dovlov Ventures,

Ivc. V. Avien, Inc., 158 N.Y.L.J. No. 5, p. 10, 1966-67 CCH
Fed. Sec. L. Rep. paragraph 91,961 (July 10, 1967). And in a

recent case the defendant's disregard of a staff letter declining

to take a no-action i)Osition may have played a role in determin-

ing the wilfulness of his violation, according to a staff' attorney

in the Division of Trading and Markets. See United States v.

Wolfson, 269 F. Supp. 621 (S.D.N.Y. 1967) and 282 F. Supp.

775 (S.D.N.Y. 1968).

The substantive problems resolved by the no-action process

in the Division are basically concerned with two sides of the

single question whether stock must be registered before sale:

(1) Whether the registration provisions are applicable to the

applicant's proposed sale of stock ; and

(2) Whether the applicant is relieved of the registration ob-

ligations by various exemptions created by statute and rule.

The basic purpose of the 1933 Act is to assure that public

distributions of securities are accompanied by disclosure of all

information material to a prospective stockholder's investment

decision. The disclosure objectives are accomplished through the

registration and prospectus delivery requirements of section 5 of

that Act, which apply to any "sale" of a "security" (or offer

to sell). Failure to comply with those requirements may subject

the seller to the Commission's injunctive remedies under sec-

tion 20 of the Act, the absolute liability to purchasers provided

by section 12(1), and possible criminal remedies under section

24. In addition to those sanctions, a broker or dealer who partic-

ipates in a sale of unregistered securities is subject to a range

of sanctions provided by section 15(b) (5), Securities Exchange

Act of 1934 (hereafter, "1934 Act"), including censure and de-

nial, suspension or revocation of his status as a registered broker

or dealer.

In order to exempt regular trading transactions by persons
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not involved in promoting the sale of a security, persons other

than an "issuer, underwriter or dealer" are exempted by section

4(1) of the Act from the registration and prospectus require-

ments of section 5. A further exemption, also to protect ordinary

trading transactions, is given to dealers, provided they are not

participating in a general public distribution of the issuer's stock.

Because a liberal application of these exemptions would defeat

the disclosure objectives of the Act, the Commission and staff

have sousfht to limit availability of the exemptions in order to

reach public distributions of unregistered securities.

A primary means by which the Act reaches general public dis-

tributions of securities is by excluding an "underwriter" from
the section 4 exemption and by broadly defining that term. Thus,

one who falls within the statutory definition of "underwriter"

must comply with the registration and prospectus requirements

of the Act. "Underwriter" is defined, in section 2(11) of the

1933 Act, as follows:

The term "underwriter" means any person who has purchased from an

issuer with a view to, or offers or sells for an issuer in connection with,

the distribution of any security, or participates or has a direct or indi-

rect participation in any such undertaking, or participates or has a par-

ticipation in the direct or indirect underwriting of any such undertak-

ing; but such term shall not include a person whose interest is limited to

a commission from an underwriter or dealer not in excess of the usual

and customary distributors' or sellers' commission. As used in this para-

graph the term "issuer" shall include, in addition to an issuer, any per-

son directly or indirectly controlling or controlled by the issuer, or any
person under direct or indirect common control with the issuer.

The interpretation and application of the "underwriter" defini-

tion is the interpretive problem presented by the bulk of the

requests for no-action letters received by the Division. Noting

that the interpretive process has centered on the language "with

a view to . . . distribution," the Disclosure Study comments:

As a result of this process of interpretation, the Commission and those

affected by the 1933 Act soon found themselves tied to a wholly subjective

test by which to determine when a person is an "underwriter." Does the

person who buys from the issuer or controlling stockholder have the

"view" or "intent" of later reselling his securities to the public? How
can his true "intention" be accurately determined? (Disclosure SUidy at

163.)

Although the Disclosure Study condemns the subjective quality

of these tests and their accompanying uncertainty, it is clear

that the main dimensions of the interpretive positions taken

by the staff are supported by judicial interpretations of the sec-
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tions ill (luestion. See generally, Jenninps and Marsh, Securities

Recjulation, Cases and Materials, pp. 271-363 (Foundation Press,

2nded. 1968).

Typical circumstances presenting interpretive problems which

f^'ive rise to no-action requests are set forth below. For a more
detailed description of the interpretive uncertainties that arise

from the subjective tests traditionally applied, see Disclosure

Study, at pages 164-177.

1. X Company issues a noncontrolling block of its .stock to A,

a director and controlling shareholder, relying on the exemption

from registration provided by section 4(2) for private .sales that

do not involve a "public offering." A holds the stock for 6

months and now seeks to sell it through a broker in the over-the-

counter market. If A sells, the staff will ordinarily conclude that

he earlier purchased the security from his company (the "issuer")

"with a view to . . . distribution" of the security, or that he is

"selling for" the issuer "in connection with" a distribution. Un-

der either construction, A would be regarded as an "underwriter"

who must comply with the registration requirements before sell-

ing his stock.

The original sale by X Company to A may also be subject to

challenge on the ground that A's conduct demonstrates that his

purchase contemplated a "public offering," thus compromising the

original claim of a private offering exemption. The determinative

question—one of "fact" in the staff's view—is whether A's intent,

at the time he took the stock, was to hold for investment or to dis-

tribute the stock. Even though A, at the issuer's insistence, may
have executed a letter reciting his "investment intent" at the time

he took the stock, the staff may conclude that the later sale is a

more reliable index of A's state of mind. Hence, the staff would

deny a request for a "no-action" letter.

Finally, A's control relationship, though suggesting a motive

to distribute on behalf of his company, is not essential to the

above-described application of the Act. Thus, a noncontrolling

shareholder who acquired a noncontrolling block of .shares in

similar circumstances may also be viewed as having acquired

the shares with the forbidden intent or "view to . . . distribu-

tion;" and a large number of no-action letters present just such

circumstances.

2. A, in the above example, makes a further "private offering"

of a noncontrolling block of X Company stock to a friend, B,

who owns no other shares in X Company. B buys the stock with

a representation of his investment intent, holds the stock for 6
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months and then seeks to sell through a broker in the over-the-

counter market. Section 2(11) provides (only for purposes of that

definition of "underwriter") that an "issuer" includes one in a

"control" relationship with the issuer. Hence, A, a controlling

shareholder of X Company, is an "issuer" and B is an "under-

writer" if he bought from A "with a view to . . . distribution"

rather than investment. Again, the determinative "fact" is B's

state of mind at the time of his purchase from A. If he should

request a no-action letter, the staff would conclude that his sale

after holding only six months demonstrates that he did not have

sufficient investment intent at the time of his purchase. But if B
suffers a severe financial setback that was not foreseeable at the

time of purchase, that "change of circumstances" may support

the inference that he bought for investment, despite his present

desire to sell.

3. In example (1), a broker who executes a sale of A's stock

will want to determine whether A is a "controlling person" of

X Corporation, and hence an "issuer" under the underwriter defi-

nition. If A is a "controlling person", then the broker will be

"selling for" an "issuer" and, under the definition, will be an

"underwriter." The staff considers the question of control to be

one of "fact" which must be determined by an analysis of all the

circumstances and relationships between the person in question

and the company and other controlling persons.

4. In examples (1) and (2), a broker who executes sales of

stock for A or B will want to know whether either is an "under-

writer": whether B took from A "with a view to distribution,"

or whether A took from the issuer with such intent. If that is

the case, then, under section 2(11), the broker may also be an

"underwriter" if he "participates or has a direct or indirect par-

ticipation in" a sale by one who is a statutory underwriter. To
avoid a charge (under section 15(b) (5) (D) or (E) of the 1934

Act) of willful violation of the Act and the accompanying pos-

sibility of disciplinary action, he should conscientiously investi-

gate any facts which suggest that his seller occupies such an

"underwriter" status.

5. In all examples, it is possible that the seller or broker might

also want to determine whether the proposed sale constitutes a

"distribution" of the X Company stock. The statute defining

"underwriter" imposes that status only where there is a "view to

. . . distrihntion" or where a transaction is consummated "in

connection with . . . the distribution" of a security. (Emphasis

added.) While a narrowing interpretation of the term "distri-
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Inition" mig-ht have provided some relief, that term "has always

been regarded by the Commission as essentially synonymous with

public offering." (Disclosure Studij at 161-62.)

In defining the narrow statutory exemption for "brokers'

ti-ansactions" (Section 4(4)) on behalf of controlling persons,

the Commission has by rule defined a "distribution" to exclude

"transactions involving an amount not substantial in relation to

the number of shares or units of the security outstanding and

the aggregate volume of trading in such security." (Rule 154.)

The rule permits brokers' sales (for controlling persons) within

certain quantitive limitations by excluding such sales from the

definition of the term "distribution"; but that use of the term

is applicable only for purposes of the exemption for "brokers'

transactions." (Section 4(4) of the 1933 Act.) Thus, the broad

statutory concept of "distribution," embracing any public sale,

would be applicable to the term as it is used in the "under-

writer" definition. And sales by a controlling person of stock

privately acquired from the issuer, unless otherwise exempt,

would involve a "distribution," rendering both the seller and the

broker statutory "underwriters."

6. Although one who sells for an issuing company or for a

person controlling the issuer ordinarily falls within the statu-

tory definition of "underwriter," he may claim exemption under

section 4(2) of the 1933 Act, which exempts "transactions by

an issuer not involving any public offering." In accordance with

United States v. Ralstoyi Purma Co., 346 U.S. 119 (1952), the

fundamental test that determines availability of the exemption

is whether the offeror's relationship to the offerees in the private

transaction is such that the latter "need ... the protections af-

forded by registration." (346 U.S. at 127.) But like the other

interpretive problems described above, the question whether a

transaction involves a public offering is viewed as "essentially a

question of fact." And that fact question "necessitates a consid-

eration of all surrounding circumstances, including such factors

as the relationship between the offerees and the issuer, the na-

ture, scope, size, type and manner of the offering." (Securities

Act Release No. 4552, Nov. 6, 1962.)

III. Source of the Demand for No-Action Letters : Identity

AND Objectives of Applicants

The heavy demand for staff advice in the form of no-action

letters, reflected in the volume of letters generated by the Divi-

sion, makes it particularly important to attempt to uncover the
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source of that demand. No general survey has been conducted

among applicants to determine the motivations which prompt

their requests; but inquiry and hypotheses suggest probable

answers.

In form, virtually all applications for staff advice are submitted

by a holder of stock who seeks to sell without registration, or by

his counsel. Because of the costs and delays incident to registra-

tion, and in view of the elusive and subjective determinations of

"ultimate fact" involved in deciding whether registration is re-

quired, it is understandable that staff advice might be sought.

Yet very nearly 40% of the letters appear to be requested by

nonlawyer stockholders, who ordinarily would be unaware of the

legal restrictions on stock distributions and of the no-action proc-

ess. The remainder originates with counsel, who should be ac-

customed to making similar kinds of determinations of "ultimate

fact," without agency assistance, in advising clients about pro-

posed transactions.

Requests for no-action letters also are submitted in the face

of some substantial reasons for avoiding that process. Staff re-

sponses to requests for a no-action position are not sufficiently

favorable to encourage submission of requests, particularly where

the availability of an exemption from registration is doubtful:

[The big practical limitation upon the utility of "no-action" re-

quests is the difficulty of getting a reply from the Commission. The sad

truth seems to be that you get "no-action" letters in the clear cases but

have an awful time getting them—or don't even ask—in the cases where

you really need them. (Israels, ed., S.E.C. Problems of Controlling

Stockholders and Underwriters (P.L.I. 1962), page 19; comments of Mr.

Gilroy.)

Analysis of no-action letters for two half-month periods in 1969,

reflecting a total of 351 letters, demonstrated a rate of favorable

response of approximately 60%. In view of the well-understood

hazards involved in drawing regulatory attention to a proposed

transaction, that rate of success could hardly be viewed as an

inducement to submit no-action requests. Furthermore, though

the usual delay in staff response to no-action requests is not ex-

cessive, the delay is undoubtedly substantial from the view-

point of applicants anxious to realize on their assets or to take

advantage of a favorable market opportunity. Carlos L. Israels,

in his "Checklist" for assuring broker-dealers' compliance with

restrictions on the sale of unregistered securities, comments:
" 'No action letter'—procedure available—but time consuming
and does not protect against civil liability." (A.B.A., Selected

Articles on Federal Securities Law, p. 79 (1968).)
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The foregoing considerations suggest that it is not merely

the generous availability of staff responses to no-action requests

that produces the inci'easing demand foi- them. Rather, it seems

that a combination of factors has produced that demand, includ-

ing: (1) Issuers' fears of civil liability to purchasers under sec-

tion 12(1) of the 1933 Act; (2) Broker-dealers' fears of disci-

plinary proceedings brought against them on account of sales of

unregistered securities; (3) The enforcement practices of the

Commission and staff; and (4) The unreliability of counsel's ad-

vice as an assurance against disciplinary proceedings.

Technically, the absolute liability imposed by section 12 (1)

of the 1933 Act on anyone who, without registration, "offei-s

or sells a security" would not appear to pose a threat to the

issuing company, for the violation emanates from a further sale

by the recipient of the earlier private placement. On further

consideration, however, several very real threats to the issuer

arise:

(1) The Commission may commence a formal investiga-

tion or bring injunctive proceedings to stop trading in the

company's stock, with serious consequences in the securities

market;

(2) The ultimate purchaser may claim extensive civil lia-

bilities on the theory that the sale was made to him as part

of a distribution on behalf of the issuer—a claim that is

encouraged by the statutory definition of an underwriter as

one who "sells for" the issuer;

(3) The latter threat is enhanced by the prospect that

the issuer may be required to show the potential liability on

its balance sheet as a contingent claim ;

(4) Though it is more doubtful, it is possible that the

original recipient of the private placement, if held liable

to a later purchaser, will be able, in turn, to recover against

the issuer because of the absolute liability imposed by section

12(1).

For all of these reasons, it has been traditional for the issuer

in a private sale to require an investment commitment from the

purchaser to protect against a later sale which may destroy the

private offering exemption. And because judicial and administra-

tive construction have increased that probability, issuing com-

panies are commonly advised to stamp an investment restriction

on the face of the stock certificates issued in a private placement

and to issue "stop transfer" orders to the transfer agent, requir-

ing notice to company counsel if the restricted shares should be
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presented for transfer to a later purchaser. (See Israels, "Some
Commercial Overtones of Private Placement," A.B.A., Selected

Articles on Federal Securities Law, 125, 129-30, 135-43 (1968) ;

and Wood, "The Investment-Intent Dilemma In Secondary Trans-
actions," Id. at 145, 169-70.)

Similar threats of liability and disciplinary proceedings con-
front a broker-dealer who executes a sale found to have been
made vv^ithout exemption and thus in violation of registration
and prospectus requirements. Division personnel uniformly agree
that a large proportion of no-action requests originate with
broker-dealers.

Even before the 1964 Securities Act Amendments, the Com-
mission's exercise of its power over registration of broker-dealers
had impressed upon them their vulnerability to sanctions for par-
ticipating in distributions of securities acquired through private
placements. (See, e.g., Gilligan, Will & Co. v. Securities and Ex-
change Commissiou, 267 F.2d 461 (2nd Cir. 1959) ; and list of

revocation proceedings, 26th Annual Report, Securities and Ex-
change Commission 92-106 (I960).) And in SEC Release 4445
(1962), the Commission indicated that dealers would be held
personally responsible for investigating the underlying facts sup-
porting stockholders' claims of exemption, and that they are
obliged "to make an appropriate investigation as to who their

seller was not simply to rely upon the opinion of the seller's

attorney that no control relationship existed."

The 1964 Securities Acts Amendments significantly expanded
the disciplinary powers of the SEC, giving it power to proceed
against individual registered representatives as well as against
broker-dealer firms, to impose a wider range of sanctions includ-
ing censure and suspension, and to prohibit association of named
violators with any broker-dealers. (See generally, Greene, "Regu-
lation of Entry Into The Securities Business," A.B.A., Selected
Article on Federal Securities Laiv 487 (1968) ; and Sterling,

"National Association of Securities Dealers and the Securities
Act Amendments of 1964," Id. at 495.) In addition to seeking
revocation or suspension of registration of broker-dealer firms,

the Commission has enhanced the effect of such proceedings by
substantial application of its new statutory power to proceed
against individuals, bringing proceedings against a total of 387
individuals in the fiscal years 1966 through 1968. 32nd Annual
Report, SEC, p. 58 (1966) ; 33rd Annual Report, SEC, p. 77

(1967) ; 34 Annual Report, SEC, p. 90 (1968).

Most broker-dealer firms that are members of a registered
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exchange or of the National Association of Securities Dealers

have established supervisory procedures designed to minimize

the risk of violations by their i-egistered representatives. The

procedures tend to focus upon a wide range of financial standai'ds

and rules designed to promote "just and equitable principles of

trade;" but if carefully followed, they would generally bring

questionable transactions in "restricted" securities to the atten-

tion of supervising officers. It seems more doubtful whether or-

dinary supervisory procedures effectively control distributions of

securities not stamped with an investment restriction; but some

firms have established compliance procedures under a supervising

officer designed to focus specifically on compliance with federal

securities acts.

Although the formal training of representatives in matters

of federal securities law is limited, the lore of the securities

business supplements the formal supervisory structure. Both SEC
enforcement personnel and representatives of the National Asso-

ciation of Securities Dealers indicate that the availability of the

no-action process to clear "investment stock" is well understood

by most representatives. And it seems likely that the lore of

"no-action" letters is substantially contributed to by typical in-

vestigative practices. Though a no-action letter does not assure

immunity investigations are more likely to focus upon those

transactions in which a no-action letter does not appear in the

file. Where an investigator from a regional office is analyzing

a large, questionable distribution, he is likely to inquire why

a no-action letter was not obtained to support the transaction.

All of these factors have undoubtedly begun to result in a

closer control of unregistered distributions in most broker-dealer

firms; and firms' supervisory or compliance officers are much

more likely to insist upon either a no-action letter or the opinion

of reliable counsel demonstrating the availability of an exemp-

tion from registration. However, the broker-dealers to whom a

proposed sale of "investment stock" is presented are not partic-

ularly encouraged to have confidence in the opinion of private

counsel. The Commission's comments in Release 4445 (1962) sug-

gest the unreliability of attorneys' opinions as the basis for a

claimed exemption authorizing trading in unregistered securities:

In United States v. Crosby [294 F.2d 928 (2d Cir. 1961)] the court

found persuasive the contention of defendant dealers that, in selling

large blocks of unregistered stock of Texas-Adams Oil Co., Inc., in reli-

ance on a legal opinion based upon incomplete facts, they were "doing

business as usual" and, to their best knowledge, according to acceptable

standards. The court perhaps found this argument persuasive in the con-
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text of that criminal conspiracy trial, since no evidence to the contrary

was before it. The experience of the Commission, however, clearly demon-

strates that the conduct of these dealers did not meet acceptable stand-

ards. ... It was up to these dealers to make an appropriate investiga-

tion as to who their seller was and not simply to rely upon the opinion of

the seller's attorney that no control relationship existed.

There have been a number of cases in which dealers have unsuccess-

fully sought to justify a claim to exemption under section 4(1) of the

Securities Act simply by securing from the sellers, actual or ostensible,

representations that such persons are neither officers, directors, nor large

stockholders of the issuer, and submitting such representations to an at-

torney who then gives an opinion to the effect that, assuming the correct-

ness of such representations, exemption under section 4(1) is available.

Obviously, an attorney's opinion based upon hypothetical facts is worth-

less if the facts are not as specified, or if unspecified but vital facts are

not considered. Because of this, it is the practice of responsible counsel

not to furnish an opinion concerning the availability of an exemption

from registration under the Securities Act for a contemplated distribu-

tion unless such counsel have themselves carefully examined all of the

relevant circumstances and satisfied themselves, to the extent possible,

that the contemplated transaction is, in fact, not a part of an unlawful

distribution. Indeed, if an attorney furnishes an opinion based solely

upon hypothetical facts which he has made no effort to verify, and if he

knows that his opinion will be relied upon as the basis for a substantial

distribution of unregistered securities, a serious question arises as to the

propriety of his professional conduct.

Responsible counsel may legitimately feel some trepidation in

rendering opinions, based on conclusions of "ultimate fact" and
involving such extensive potential liability. Until recently, rela-

tively few lawyers had studied or had experience with federal

securities regulation. While a general understanding of the regu-

latory theory described, supra, is available from traditional

sources, they contain very little reflecting the concrete applica-

tion of doctrine. To a limited extent, examples of concrete ap-

plications of doctrine are available through private arrangements
among SEC practitioners for the exchange and compilation of

no-action letters as they are received. But those compilations

are not generally accessible to the practitioners most in need of

guidance. And this condition prevails in an area of law in which
the Disclosure Study, after analyzing the substantive inconsist-

encies, concluded

:

In the area of statutory interpretation which is primarily involved, un-

certainty and divergence of practice presently prevail to an unacceptable

degree. Greater certainty and predictability are essential. (Disclosure

Study at 152.)

Apart from the mere bulk of requests currently faced by the staff,

there is a constant problem in providing reasonably consistent advice.
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Since the tests with which tho staff must work are subjective, its reac-

tions in piven situations depend, to a depree at least, on a "feel" of the

transaction conveyed by the request for "no action". Troublesome incon-

sistency is often the result. Yet that inconsistency, which exists within

relatively compact staff operating under a single director, pales in com-
parison with the inconsistency in advice given by private counsel as to

when and under what circumstances securities sold in private offerings

may be resold.

Any lawyer who has practiced in the securities field can recall in-

stances in which several able counselors, viewing an identical set of

facts, all reached differing conclusions. An overly conservative counsel

may block a transfer of securities which other counsel would consider

perfectly within the law, or (on occasion) an issuer of securities may ad-

vance a particularly rigid view of the law in order to prevent a transfer

of securities from occuring which it does not wish to see occur for

other reasons. Practical problems of this sort are not infrequent. {Disclo-

sure Study at 176-77.)

In summary, private offerings have become increasingly

popular as a means by which a company may acquire additional

capital or compensate employees without undertaking the expense

of registration. However, because of the potential liabilities to

subsequent purchasers that may result from the sale of the

unregistered stock by the immediate purchaser, the practice of

stamping an investment restriction on the face of the stock

certificate has increasingly been followed. That investment re-

striction may appear to the immediate purchaser to be a legal-

istic formality until he attempts to arrange for the sale of his

stock through a broker-dealer. Because of the increasing fre-

quency of Commission disciplinary and enforcement proceedings

against broker-dealers, they are sensitized to the danger of sell-

ing unregistered 'investment stock." When the prospective sale

is brought to the attention of a supervising manager of the

securities firm, he will ordinarily refuse to allow any sale to be

executed until he receives a satisfactory opinion of counsel that

a valid statutory exemption is available. Because of the under-

standing that many counsel will provide any opinion necessary

to facilitate clients' sales, and because of Commission warnings

that the opinion of private counsel will not necessarily insulate

against disciplinary proceedings, many broker-dealers will in-

sist upon a no-action letter unless the stockholder presents an

opinion by counsel regarded as reliable. Further, it is a matter

of general lore among broker-dealers and registered representa-

tives that the safe thing to do, in any doubtful case, is to insist

upon a no-action letter. And the investigation and enforcement

practices of the Commission staff substantially contribute to
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that lore, for experience suggests to dealers that in routine

investigations much less question is raised about transactions

for which a no-action letter appears in the file.

Finally, v^here counsel is asked to render an opinion on the

kind of "ultimate fact" questions involved in determining the

availability of an exemption, he may v^^ell conclude that the un-

certainty of the interpretive rules, or the unavailability of a

sufficient number of concrete applications, renders it advisable

to take advantage of the no-action procedure rather than risk-

ing an independent opinion.

These sources of demand for no-action letters suggest some
doubt about whether the demand will diminish. Private offerings

continue to produce a very substantial share of the total esti-

mated gross proceeds from new securities offered. (See gener-

ally, "Estimated Gross Proceeds from New Securities Offered

for Cash in the United States," published monthly in Securities

and Exchange Commission, Statistical Bulletin.) Undoubtedly,

the rules proposed by the Disclosure Study will reduce the un-

certainty that prompts many no-action requests. But because

the proposed rules are in some respects more rigidly restrictive,

particularly with respect to unregistered sales of stock in non-

reporting companies, it seems possible that many transactions

that are now executed without notice will be more clearly iden-

tified as doubtful transactions. This, in turn, may produce ad-

ditional requests for no-action letters, particularly for proposed

"private transactions," which are not redefined by the proposed

rules. Perhaps this depends upon what proportion of the exist-

ing volume of private transactions are traceable to nonreporting

companies.

Other factors may also produce additional demand for no-

action letters. A more successful training program for registered

representatives may be developed by the NASD, making repre-

sentatives more aware of doubtful transactions, particularly if

the Disclosure Study rules are adopted by the Commission. The
expansion of Securities Regulation courses in the law schools,

and the continuing expansion of practice in that field by inex-

perienced lawyers, both may add to the flow of requests for

no-action letters. Continued aggressive enforcement and continu-

ing doubt about the protection furnished by opinions of counsel

will continue to induce broker-dealers to seek the security of a no-

action letter where questions arise.

For these reasons, it may be desirable for the Commission,

as well as other agencies, in structuring their advisory processes.
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to further consider the impact of enforcement practices, the

role of private counsel, and the possibility of avoiding routine

"clearances" in order to g-ive more extensive consideration to

questions which advance their policy and technical thought,

with broader public availability and fuller exposition of the

grounds for their conclusions.

Organization of the No-Action Process; Channeling of

Request, Responding Letters and Staff Review

The no-action process is administered through the Office of

the Chief Counsel, Division of Corporation Finance as a distinct

facet of the organization of that Division. The Chief Counsel

is assisted in administering the process by two Assistant Chief

Counsel (hereafter, "Assistant"), who devote at least 75% of

their time to the process. They, in turn, are assisted by approx-

imately 40 staff attorneys from the various sections of the Di-

vision who, on the average, devote slightly more than 15% of

their time to the process. Two or three special counsel in the

office of the Chief Counsel also assist in the process on special

assignments from the Chief Counsel or his Assistants.

The Division is organized into 15 branches for the primary

purpose of processing 1933 Act registration statements and let-

ters of comment and 1934 Act reports and proxy materials. Each
branch of the Division bears responsibility for processing these

materials for an assigned group of companies, with new com-

panies being assigned to the branches on a rotating basis. The
branch chiefs are responsible to the Director of the Division

for branch performance of these duties.

The no-action process administered by the Chief Counsel's

office cuts vertically through this organizational structure: the

staff attorneys in the various branches are directly responsible

to the Chief Counsel's office for their performance. Assignments
to prepare responses to requests for no-action letters are made to

the staff attorneys by the senior Assistant through the branch

chief or the senior attorney in the branch, who attempts to bal-

ance the work load.

All requests for advice respecting the need to register stock to

be offered for sale, as well as other requests for information, are

channeled from the branches to the Chief Counsel's office.

(Exception: occasional calls received by a branch attorney who
has previously dealt with a party or his attorney.) Verbal re-

quests are generally handled as abstract interpretive questions,

with only general guidelines stated. Conversations looking to
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submission of a no-action letter may become more specific in

identifying key issues, but, as a rule, no concrete conclusions

approving a course of action are expressed orally. Where the

advice sought involves a request for approval of a specific course

of action, the parties are asked to submit a written statement of

all of the pertinent facts and request a no-action letter.

All written requests for a no-action letter are initially chan-

neled through the senior Assistant, who makes a rough appraisal

of the problems it presents and assigns it to a branch. (He may
occasionally retain a particularly difficult problem or assign it

to one of the special counsel in the Chief Counsel's office.) The
letters are assigned to the various branches according to the

name of the company whose stock is to be offered for sale: the

branch which has previously dealt with a company in connection

with a prior registration (or other) matter will be assigned the

no-action letters involving that company's stock. Where new
companies are involved, the letters are assigned to the branches

on a rotating basis.

After the branch chief or senior branch attorney assigns a

staff attorney to the problem, the staff attorney would ordinarily

proceed as follows:

(1) Analyze the apparent problems presented by the re-

quest.

(2) Write (or occasionally call) to ask for a further

statement of facts if essential facts are missing.

(3) Conduct a file search to determine:

(a) Whether the Company has filed a registration

statement with the Commission.

(b) Whether the Company is registered under the

Securities and Exchange Act of 1934 and is currently

rendering reports to the Commission pursuant to that

Act.

(c) Whether the files indicate any securities viola-

tions by the Companies or individual involved, and if

so, whether those violations are current,

(d) The current price at which the stock is trading.

(e) Whether the essential facts stated in the request-

ing letter comport with information about the Company
on file with the Commission. (This search generally

will involve a rudimentary examination of the amount
of stock issued and outstanding, the relationship of

"control" persons, and a quick search of the general

correspondence file on each company. If possible incon-
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sistencies with the facts stated in the requesting letter

appear, a more thorough search will be conducted.)

(4) Do necessary research, if any.

(5) Prepare a recommended response and submit it to

the Assistant, together with the requesting letter and a

form reflecting the information obtained in the file search.

(6) In a very few cases the branch attorney may be asked

to prepare a memo explaining the reason for his conclusion.

The recommended response, as submitted by the branch at-

torney, is then reviewed by one of the Assistants who signs the

letter (under his title) if he finds it satisfactory. In a large pro-

portion of the cases, however, the Assistant revises the recom-

mended letter, often (30-40% of cases) reversing the conclusion

i-ecommended by the staff attorney. (See later discussion of

reversals.) In another 10-20% of the cases, he may revise the

form or content of the letter. Where the conclusion is reversed,

the practices of the two Assistants diverge: unless the reason

for the staff attorney's different conclusion is readily apparent

(and reasonable), one Assistant discusses the matter with the

staff attorney and explains the reason for his different conclu-

sion ; the other seldom discusses the change. In every case, how-

ever, the staff attorney is notified of the final result by receiving

a copy of the responding letter in the form in which it was

sent.

Where a no-action request presents a particularly difficult or

unusual problem, the Assistants may discuss the matter with the

Chief Counsel or Director of the Division before rendering their

final determination. In some of those cases, or where the matter

has been extensively discussed between the Chief Counsel and

counsel for the stockholder, the Chief Counsel may sign or pre-

pare and sign the letter. He also prepares some letters from

time to time on a regular basis, though the total number handled

by the Chief Counsel is small. He estimates that a relatively

small proportion of his time (not more than 10-15%) is devoted

to the no-action process. His predecessor, however, has estimated

that he spent closer to half of his time on no-action matters. The

disparity is probably explained by a recent Commission change

of procedures, designed to minimize the number of no-action

matters brought up for Commission consideration.

The no-action process appears to be administered on a sub-

stantially current basis. Relatively few cases involving signifi-

cant delay came to my attention; and where delay occurred, it

often resulted from requests that the applicant supply more fac-
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tual data. A random sampling' of the letters issued in 1969 in-

dicated that approximately 50% of the affirmative responses and

70% of the negative responses had been pending for approxi-

mately one month or less; 30% of the affirmative responses and

20% of the negative responses had been pending for approxi-

mately tv^o months; and an additional 20% of the affirmative

responses and 10% of the negative responses had been pending

longer than two months. Most of those pending more than two
months had involved some additional correspondence interven-

ing between the request and the concluding response.

The relative currency of the process is undoubtedly due to

an effective check-off process maintained by the senior Assis-

tant. He keeps track of every assignment of a no-action matter

to a staff attorney and prods those who are slow in responding.

While this presents some problem because the staff attorneys

are primarily responsible to their branch chiefs, the system

seems to be operating satisfactorily.

V. Initiation of the Process: The Parties and the Form
OF Advice Sought

A. The Parties

As indicated, the applicant for a no-action letter is generally

a stockholder who seeks to sell his stock without registration.

In some instances, the applicant may be a promoter of a new
company, seeking exemption for an initial issue, or a promoter

of a merger, seeking assurance that the merged company's stock-

holders may receive or dispose of the surviving company's un-

registered stock. And occasionally, a pledgee seeks to realize

upon pledged stock by obtaining a no-action position authorizing

sale. But though many other parties, such as broker-dealers, may
be interested in particular transactions, it is not the practice

for interested parties to intervene; and in view of the substantive

questions usually at issue, it seems doubtful that intervention

would serve any purpose.

There are, however, some circumstances where the interests

of third parties appear to affect staff or Commission judgments.

For example, in one instance the Commission appeared to take

into account the fear of administration officials that denial of

an exemption and the resultant closing of the applicant's plant

(for lack of funds) would produce unemployment in an already

depressed area.

While such informal intervention on behalf of applicants by
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administration officials appears to be rare, intervention by mem-
bers of Congress is much more common. For example, a spot

check showed responses to nine inquiries from Conjjressmen

during- the period of April 1-18, 1969. (During the same period,

218 no-action letters were sent.) Almost invariably, such an
inquiry results in preparation of a memorandum for submission

to the Congressman, explaining the circumstances, the status of

the no-action request, and the basic statutory theory supporting

the staff or Commission disposition of the matter. (See discus-

sion, supra, of the lack of apparent effect of intervention by
Congressmen.)

B. The Form of Advice Sought

1. Oral Advice—Most questions relating to registration ob-

ligations are directed to the Chief Counsel's office in the Division,

and that office responds to 75-100 telephone calls per week,

most of which involve a request for interpretive advice. The
Chief Counsel and his Assistants give considerable oral advice

about interpretive problems presented by particular transactions

;

but most such advice is designed to identify specific problems

which are left for ultimate resolution by counsel. The staff

generally will not express specific conclusions about the legal

consequences of specific courses of action without a written

request detailing all pertinent facts. Where the parties seek

ultimate conclusions about the application of interpretive con-

cepts to particular facts, particularly where inquiries relate to

the "underwriter" problems that dominate the no-action process,

the parties will be urged to submit a written request for a no-

action letter. In such cases, oral advice will be directed to ex-

plaining the kinds of facts that may be helpful in submitting

a no-action request.

At an earlier date, many no-action matters were handled by

a conference at which the applicant's attorney appeared, bearing

the form of no-action letter for which he sought staff approval.

The issues presented were debated and often resolved in personal

conferences, with the letter issuing immediately. Such confer-

ences now play a considerably less significant role in the no-

action process; and the responding letter is no longer negotiated

and executed in the course of the conference. Personal confer-

ences do, however, continue to provide an effective forum for

advocacy on behalf of a particular application, with some ap-

parent effect upon the outcome in some cases.

There is no prescribed procedure for recording telephone or
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personal conferences. Some attorneys maintain a log of calls

while most apparently do not. Where the information provided is

material, notes are inserted in the correspondance file and gener-

ally referred to in the responding letter as the basis for the

factual recitation.

2. Written Advice—The bulk of letters processed in the Office

of Chief Counsel of the Division are no-action letters. A sampling

of 322 letters issued in the period April 1-18, 1969, revealed that

218 were no-action letters, 97 were for general administrative or

informational purposes (not interpretive), and only seven con-

tained significant elements of interpretive content. All of the

seven letters involved interpretive explanations of specific, gener-

ally complex, technical problems. However, few such letters con-

tained advice on specific applications of the interpretive advice

rendered.

Thus, substantially all of the advisory letters issued by the

Division are no-action rather than interpretive letters, in the

sense that they merely recite facts and state conclusions respect-

ing the obligation to register stock, rather than overtly explain-

ing the basis for the conclusions.

As might be expected, in view of the clearance function per-

formed by no-action letters, the vast bulk of letters received by

the Chief Counsel's office specifically request a responding no-

action letter. As should be expected, there is also a significant

burden of informational and administrative correspondence

originating in the Chief Counsel's office.

VI. PROCESSING No-Action Letters

A. Defining the Questions to be Answered

The no-action process does not provide any routine method

for assuring that applicants understand the factual and legal

questions that may determine the result of their request. Gener-

ally the written requests for no-action letters do not pose the

specific questions to be answered, but merely recite facts relat-

ing to the amount of stock held, the source, date and price of

the acquisition, and the extent of other holdings in the same
stock, with source, date and price of those acquisitions. Question-

naire responses indicate that the no-action requests expressly

state the determinative legal or interpretive question in about

35% of the applications. When the applicant identifies the ques-

tion, however, he is correct (in the staff attorney's view) in
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about 80% of the cases. (Questionnaire, appendix I, question

13.)

Where a request for a no-action letter provides insufficient

information, the staff attorney ordinarily will respond with a

written request for additional facts. That inquiry, however, sel-

dom expressly identifies the questions considered to be at issue.

(And in a large number of routine requests, of course, the ques-

tions merely seek to establish the source of acquisition, the

length of the holding period and the reason for the present desire

to sell.)

More often, a telephone inquiry by the staff attorney or a

status inquiry by the applicant may result in a telephone or

personal conversation which identifies the key issues. But staff

attorneys estimate that in more than half of the cases there is

no communication with the applicant that specifically identifies

the determinative question. (Questionnaire, appendix I, questions

15 and 16.) In most of those cases, however, the nature of the

inquiry is undoubtedly so routine that the staff assumes that

the determinative issue is understood. And in many of those

cases the staff's reasoning is apparent from its comment that

it is unable to grant the request "in view of the short holding

period."

The more sophisticated SEC practitioners, on occasion, will

provide a full statement of facts, followed by a statement of

their interpretive reasoning in support of the opinion which

they propose to give their clients, and concluding with a request

that the Division indicate its concurrence. However, it is not

apparent that the staff conclusions turn on the form of applica-

tion. And some staff attorneys suggest that counsel may often

want to avoid committing themselves to a single rationale, or

may hesitate to focus attention upon a particular problem.

Although the power to deny a no-action letter would seem
to give the staff substantial power to compel modification of pro-

posed transactions, it does not appear that the power is used

extensively. Where discussion initiated by the applicant or his

counsel focuses on available alternatives, staff attorneys may
occasionally suggest specific modifications of a transaction. And
in a few instances the Commission has suggested that a specific

limiting commitment would enable it to authorize a no-action

position. Ordinarily, however, where revisions are made to as-

sure favorable treatment, the suggestion is offered by counsel

for the applicant.

While discretionary factors may often play a substantial role
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in the staff and Commission decision, few applications address

any argument to such matters. Sophisticated SEC practitioners

will occasionally point out that the small volume of the proposed

transaction assures that the market will not be affected by the

sale and that no special commission inducements will be neces-

sary. And the relative insignificance of the holdings involved,

compared to the total stock outstanding, will often be pointed

out. But factors such as the difl^iculty of obtaining the issuer's

agreement to register, or the pendency of enforcement proceed-

ings and the applicant's relation to those proceedings, are seldom

mentioned in the applicant's letter.

B. Establishing the Facts

No-action advice is usually given hypothetically, in the sense

that the staff does not purport to determine questions of evi-

dentiary fact. However, the staff insists that it will not give

no-action advice without a full statement, from the applicant, of

the facts material to the transaction in question. The letters

essentially treat those statements as affidavits, scrupulously re-

ferring to or incorporating the factual assertions in the appli-

cant's letter. But, with minor exceptions, no proof is required of

the facts asserted by the applicant. This would seem to conflict

with the Commission's own assertion in Release 4445 that a

"serious question" concerning the propriety of an attorney's con-

duct would arise if he "furnishes an opinion based solely upon

hypothetical facts which he has made no effort to verify," know-
ing that his opinion will be relied upon to support distribution

of unregistered securities. It does appear that some of the as-

serted facts are verified against information available in the

Commission's files. Ordinarily, however, those files would not

provide means of verifying the transaction by which the shares

were acquired unless they were acquired directly from the is-

suer. And even that information may be unavailable with respect

to nonreporting companies.

It is estimated by the senior assistant that the facts initially

provided by the applicant are inadequate in about 30% of the

cases. In all but about 10% of the cases the missing facts can be

supplied from Commission files in the course of a routine check

of the issuer's file. Questionnaire responses suggest that it may
be necessary to obtain additional facts from the applicant in

20-25% of the cases. (Questionnaire, appendix I, question 10.)

But in only a negligible number of cases are the facts asserted
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by the applicant materially inconsistent with facts found in the

routine check of the issuer's file.

Though the staff seldom requires substantiation of factual

assertions, it may make routine inquires where the applicant

has not supplied sufficient information about the source or period

of his holdings. And submission of an unaudited statement of

the applicant's financial position, both currently and at the time

that he acquired the stock in question, is frequently required.

But in exceptional cases, the staff may require some further

substantiation of the applicant's assertions. For example, an

applicant who claims that a medical problem created a serious

change of financial position may be asked to submit a doctor's

certification. In other instances, applicants have been required to

furnish a cancelled check to demonstrate the date of purchase

of the stock in question ; or to furnish a copy of an employment
contract on which a claimed "change of circumstances" is based.

C. Research

The available research tools, in addition to those publicly

available, include the following internal sources:

(a) A monthly summary of interpretations which recites the

basic facts and reasoning of the more significant no-action mat-

ters passed on each month by the staff. The summary does not

include the text of the related letter, but contains considerably

more explanation of the grounds for the result than do the no-

action letters.

(b) A large card file containing the same summaries of in-

terpretations, in which the cumulative production of the monthly

summaries is filed. The cards are indexed by subject heading

and by statutory section, and are cross-referenced to the sig-

nificant questions involved in each case summarized.

(c) A file of legal memos on selected problem areas is main-

tained in a file alongside the card file. Relatively few memos have

been added to that file in recent times.

(d) "The Bible": An analytical treatise prepared for use and

maintenance in the office of the Chief Counsel which analyzes

the construction of each section of the 1933 Act.

(e) A file of Commission minutes on no-action matters which

includes memos explaining the staff's conclusions and recommen-

dations on matters brought up for Commission consideration.

(f) A chronological file of all letters and memoranda rendered

by the Office of Chief Counsel, Division of Corporation Finance,

which includes all no-action letters issued.
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(g) A listing of all companies for which Commission files are

maintained, with a classification code keyed to identify com-

panies in which similar disclosure problems were encountered.

The summary of interpretations is prepared by a law student

clerk under the supervision of the senior Assistant. (Summaries
are never prepared by the originating staff attorneys.) The
usual practice is for the law student, monthly, to select for

summary a group of the more significant no-action letters sent

by the office. Occasionally letters will have been marked for

summary during preparation—particularly those signed by the

Director of the Division. From the selected group of letters, the

Assistant Chief Counsel selects those to be summarized. The

law student summarizes the facts and reasoning underlying the

letter and submits the summaries to the Assistant for review

and approval. Those summaries are then utilized both in the

card file of interpretations and in the monthly summary sheets

distributed to the staff attorneys.

While the criterion for selection of no-action letters for sum-

mary is somewhat unclear, the general understanding of the

law student is thiat he is to select the cases that have ''prece-

dential value." However, he is instructed not to prepare cards on

"questions of fact" such as "control" or "change of circum-

stances," because each case is viewed as limited to its own facts.

On the other hand, he usually selects most cases which are the

subject of a commission minute.

Questionnaire responses suggest that none of the available

internal research sources are very heavily utilized. Most favored

by some staff attorneys (though apparently less than half) is

reference to a personally-compiled file of previous no-action let-

ters, which apparently is consulted in somewhat more than half

of the cases by those who use such a file regularly. (30% of re-

spondents.) Next most frequently relied upon, in 20-30% of the

cases, by less than half of the responding attorneys, are personal

conferences with other staff attorneys. And the card file of inter-

pretive summaries, running a poor third, is apparently used

quite infrequently. (See questionnaires, appendix I, question 27.)

Virtually no research use appears to be made of the monthly

summaries of interpretations that are distributed to all staff

attorneys. Apparently this results from the form in which the

summaries are produced, primarily because of the absence of any

indexing system. All of the same information is available in

indexed form in the card file of summaries; but use of the card

I
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file requires the staff attorney to p;o to the hbrary in the office

of the Chief Counsel.

In considering- the relatively infrequent use made by the staff

attorneys of the available internal research sources, it should

be remembered that the routine nature of most of the no-action

matters invites little research. Furthermore, the ad hoc and
subjective qualitj'- of the typical determinations of "ultimate

fact" tend to encourage the view that conclusions are to be drawn
from the facts and not from research. Thus, though the Assistant

Chief Counsel attempts to promote a view of no-action matters as

legal and interpretive questions, rather than exercises of dis-

cretion, it seems doubtful that that view is generally accepted.

Questionnaire responses indicate that the less-experienced staff

attorneys find their own "I'eservoir of experience" sufficient in

70% of the cases, and the more-experienced staff attorneys in

almost 90% of the cases. (Questionnaire, appendix I, question

29.)

D. Review

Internal review of staff responses to no-action requests is the

primary responsibility of the two Assistant Chief Counsel of the

Division, and appears to be thorough. Staff attorneys submit a

proposed form of response to one of the two Assistants who,

after review and any necessary revision, sends the letter under

his own name, as Assistant Chief Counsel, Division of Corpora-

tion Finance. Review by the Assistants appears to be demanding,

resulting in reversal of the disposition recommended by the

staff attorney in approximately 30-40% of the cases. The staff

attorneys apparently consider the rate of reversal to be consider-

ably lower: slightly less than 5%. (See questionnaire, appendix

I, question 25.) That disparity may be explained, in part, by the

fact that one of the Assistants seldom discusses revisions with

the staff attorneys. (In all instances, however, the originating

staff" attorney receives a copy of the letter in final form.) And
the othei- Assistant may discuss the matter with the staff at-

torney, suggesting areas for further inquiry, without expressly

rejecting the proposal. To a large extent, the senior assistant

regards the review process as a training opportunity, discussing

the matter with the staff attorneys wherever the initial draft

suggests misunderstanding or inadequate research.

Unless a specific request is made applicants are not informed

of the staff's conclusion prior to their receipt of the responding

staff letter. Therefore, most oi)portunity for argument arises in
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the course of the staff attorney's preparation of a recommended
response. After receiving a response and 7(po7i inquiry, applicants

are advised that they may submit additional facts or argument
for staff consideration. But in a large proportion of the cases

(70-90%), nothing further is heard from the applicant after

the response is sent.

No information is volunteered to applicants about the pos-

sibility of appealing staff advice to the Commission; and dis-

claimers by the staff of authority to speak for the Commission
may lead many applicants to suppose that appeal is unavailable.

However, Commission minutes indicate that it generally under-

takes to dispose authoritatively of those no-action matters brought

to it by the staff for consideration.

Upon inquiry about the possibility of appeal, an applicant will

be advised that he may request the staff to bring the matter be-

fore the Commission ; and all such requests are, in fact, brought

to the Commission (or to a duty officer—see infra) . However,
the applicant is not invited to appear before the Commission or to

make a written submission ; and he is discouraged from requesting

an appearance of making a submission in at least two ways. First,

upon asking about the availability of a procedure for taking the

no-action matter to the Commission, the Assistant's standard re-

sponse is substantially as follows

:

You may request to have your matter brought to the Commission for con-

sideration. This is the procedure: We [the staff] prepare a statement of

the facts and a memo in which we present your position and arguments
and the staff's position and arguments, together with our recommenda-
tions to the Commission.

Second, no mention is generally made of an opportunity to appear

before the Commission. And where an applicant inquires about

the possibility of an appearance, the standard response is: "You
have a right to request to be heard, but such requests are seldom

granted," Generally the staff memo submitted to the Commission
in such matters recommends against hearing the applicant or his

attorney, on the ground that the staff believes he has nothing to

add to the arguments submitted on his behalf by the staff.

Much of the staff resistance to appeals arises from a sense of

obligation to preserve the Commission's time for important mat-

ters. Until recently the staff had been operating under instruc-

tions to bring the Commission all no-action matters involving a

proposed offering valued at $1 million or more. As a result,

though the Commission encouraged the staff not to adhere re-

ligiously to that rule, a substantial number of no-action matters



REC. 19. SEC NO-ACTION LETTERS 469

were bi*oup:ht to the Commission at the instance of the stafT, in

addition to those appeals aiisinpf from an applicant's persistence.
However, most cases biouj^ht by the staff for Commission consid-
eration were selected in order to obtain a clarification of policy.

The Commission has recently taken two steps designed to reduce
the burden of no-action matters reaching it for review. The "au-
tomatic appeal" rule for mattei-s exceeding $1 million has been
withdrawn

; and the Commission's "duty officer," a single Commis-
sioner on a rotating assignment, has been delegated the power
"to determine whether the Commission should or should not grant
a request for Commission review of a no-action request which
had been denied by the Division." (Commission Minute, May 19,

1969).

The urge to protect the Commission from an excessive burden
of no-action matters may be partly responsible for the "cave-in"

phenomenon—the staff's reversing an earlier denial rather than
complying with a request for Commission review. It is difficult

to trace concrete examples of that phenomenon, but it is acknowl-

edged by the senior Assistant that such "cave-ins" occur from
time to time where the staff regards an issue as a "close question."

On the other hand, it has been asserted that the reason for the

"cave-in" may be the staff's reluctance to give the Commission an

occasion for reversing a favored interpretive position. In any

event, rumor has it that the "cave-in" practice is well understood

among the knowledgeable SEC practitioners, and that it presents

difficult ethical problems : a request for Commission hearng is

thought to consume the staff's good will"—with the result that

counsel must choose which clients are entitled to deplete his "good

will" with the staff.

In most instances, the form of Commission action in reviewing

no-action matters appears to involve an authoritative Commission

disposition, effectively constituting an "order." A typical minute

entry relating to a no-action matter may read

:

Upon the recommendation of the Division of Corporation Finance, . . .

the Commission denied the request of Mr. A for a "no-action" letter with

respect to his proposed sale of shares of X Corporation common
stock and also denied his request to be heard by the Commission in the

matter.

Or in another form

:

For the reasons stated in a memorandum dated the Division

of Corporation Finance recommended that the "no-action" request be

granted. That recommendation was approved.

While the reasons for the Commission dispositions are seldom
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reflected in the minute entries, there is no doubt that the Com-
mission takes specific action on the particular case brought before

it. There is no basis for supposing that it m^erely gives general

approval or policy direction to an informal staff process v^hich it

authorizes but does not adopt.

An examination of Commission minutes for the period May 10,

1967, through May 14, 1968, revealed that 45 no-action mat-

ters were brought before the Commission for consideration. It is

not apparent how^ many were brought at the instance of the

applicant, but in nine instances the papers accompanying the

submission to the Commission indicated that a request for ap-

pearance had been made. Five cases reflect an appearance by

counsel ; while four cases expressly reflect the Commission's re-

fusal to hear counsel. The disposition of no-action matters before

the Commission is reflected in the following summary

:

Period: 10 May 1967—H May 1968

No-action matters before the Commission _ 45

Commission reversals of staff recommendations 4

Reversals of recommended denials of sale ._ 1

Reversals of recommended approvals of sale 3

Commission acceptance of recommended denials of sale 19

Commission acceptance of recommended approvals of sale 20

Period: U June 1908-30 December 1968

No-action matters before the Commission 11

Commission acceptance of recommended approval of sale 11

The reduced burden of Commission action in the period com-
mencing 4 June 1968 obviously reflects the revised instructions

pertaining to review of proposed sales exceeding one million

dollars. But it also reflects the Commission's guidance of staff

judgments approving, as well as disapproving sales.

E. Form of the No-Action Statement

Typically, a no-action letter makes reference to the requesting

letter, recites all of the material facts supplied by the applicant

(referencing the source) or incorporates the applicant's letter

by reference, and—generally without interpretation—states a

conclusion. In an effort to reduce the burdens of the no-action

process, the Division at present frequently follows the practice of

merely incorporating the applicant's letter by reference without

repeating the facts. Obviously this practice would make no-action

letters much less useful as precedential guides, both for internal

purposes and in the event of ultimate publication or availability
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pursuant to the Public Infoi-mation Act. Some stafT members also

suggest that failure to i-epeat the facts renders no-action letters

much less reliable as a protection for brokers who are asked to

execute transactions in the unregistered stock, for it will be more
difficult to satisfy their duty to investigate their seller.

The conclusions expressed in no-action letters typically follow

the following patterns

:

(a) "Based on the facts presented, we are not able to conclude

that the sale of shares of Corporation to the public

at this time would be exempt from the registration requirements

of the Securities Act of 1933."

(b) "On the basis of the facts submitted, this Division will

not recommend any action to the Commission, if sells

the shares of Corporation without compli-

ance with the registration requirements of the Securities Act of

1933."

(c) "Based on the facts presented, this Division is unable to

conclude that the shares of Corporation may be sold

by without complying with the registration requirements

of the Securities Act of 1933."

(d) "Based upon the facts presented and particularly in view

of the short holding period by the present owner and preceding

owner, and the medical circumstances that arose before the pur-

chase of the shares, this Division is unable to conclude that the

shares which your client owns may be sold without compliance

with the registration requirements of the Securities Act of 1933,

as amended, or Regulation A, if available."

(e) "Based on the facts presented, including counsel's opinion

that Mr. 's continued need for medical attention is a new

and unanticipated circumstance, although an exemption from the

registration requirements of the Securities Act of 1933 is not

free from doubt, in view of the small amount of your client's

holdings, this Division will not recommend any action to the

Commission if the shares of Corporation stock

are sold without compliance with such requirements."

(f) "Based on the facts presented, this Division will not rec-

ommend any action to the Commission if your client sells the

shares in question without prior compliance with the registration

requirements of the Securities Act of 1933 in reliance upon your

opinion as counsel that the proposed transaction is exempt there-

from." (See appendix L-6.)

(g) "Based upon the above facts, as more fully set forth in

your [counsel's] letter, we are unable to concur in your opinion.
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Accordingly, no public offer or sale of the shares of X Company

by Mr. B should be made without compliance with the registra-

tion requirements of the Securities Act of 1933." (See appendix

L-7.)

VII. Relation of No-Action Letters to Compliance Programs

Former Chairman Cohen has commented that the no-action

letter process is one "where an ounce of prevention is worth . . .

a pound of enforcement." That view of the compliance benefits

of the no-action process is widely held among the senior ad-

ministrators on the SEC staff, and is probably well-founded.

Yet that conclusion seems to be based primarily upon the ad-

ministrators' experienced "feel" for their subject, for no avail-

able studies indicate how broadly the compliance benefits of the

no-action process have reached into the securities business. Surely

the results of the no-action process do not overwhelmingly favor

the applicant—a fact which could induce many stockholders and

brokers to take their chances rather than draw regulatory at-

tention to a proposed transaction.

Earlier discussion suggests that the Division's Hberal advisory

practices, together with very real disciplinary threats, have pro-

duced the heavy demand for no-action letters and may continue

to produce that demand. But no studies indicate how extensively

the educational effects of the advisory processes have pervaded

the industry. Discussions with N.A.S.D. personnel suggest that

understanding among dealers may be largely limited to the view

that stock with a restrictive legend may not be sold without a

no-action clearance. There may be general understanding of the

obligation to investigate "control" persons, but it is likely that

most registered representatives make little or no effort at in-

vestigation unless they are independently aware of a seller's

controlling status. And there may be little or no understanding

of the need to determine whether a holder of unlegended stock

may have obtained that stock from a controlling person. In any

event, it is clear that nothing in the N.A.S.D. training program

for registered representatives deals adequately with these prob-

lems; and there is nothing in the exams for either principals

or registered representatives dealing with them.

There are no studies to indicate the extent of actual compliance

where the staff refuses to take a no-action position. It may be

inferred that most stockholders would comply. And those who

understand the Securities Laws should, of course, be aware that

a subsequent sale could provide the basis for a charge of willful
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violation. But neither studies nor enforcement prog:rams have

focused upon the effect of a staff refusal ; and all conclusions

in this area must be based on inference.

Enforcement personnel generally regarded the no-action letter

as an important part of the compliance program. Copies of all

no-action letters are sent to the Regional (enforcement) Office

nearest the city in which the proposed transaction would occur.

But according to the Director of the Washington Regional Office,

compliance benefits do not result from direct follow-up of staff

refusals of no-action positions, and very few enforcement pro-

ceedings arise in that manner. (See also appendix B, p. 7.)

Rather, no-action letters enable him to keep up with what is

happening with particular companies and in the business gen-

erally; and they enable him to keep up with the thinking of the

staff on particular interpretive and enforcement problems. To

those ends, the letters forwarded to the Regional Office are cir-

culated among the senior personnel in the Regional Office. Oc-

casionally, also, a letter may prompt the Regional Director to

object to a particular staff position, particularly if the same or

similar transaction is under investigation in the field.

Where an investigation or enforcement proceeding is already

underway, of course, the no-action process is administered to

minimize the probability of any further illegal distributions that

might prove damaging to purchasing stockholders. Thus, the

processing of no-action letters routinely involves a file check to

determine the pendency of any investigations. Typically, where

an investigation is pending, the staff will refuse to take a no-

action position, often in a letter that is almost totally uncom-

municative. (See appendix L-2.)

Thus, it appears that from the standpoint of compliance the

primary benefits of an unrestricted advisory process are in edu-

cating the industry for, and encouraging, voluntary compliance.

It remains to be demonstrated that unrestricted availability of no-

action letters is a promising means of achieving that end.

VIII. No-AcTioN Letters As Nonpublic Public Law

In considering the status of no-action letters as "law," three

different products of the no-action process should be segregated :

(a) "Orders" entered upon Commission review, determining

an applicant's entitlement to a no-action letter, together with the

related no-action response, staff memoranda to the Commission,

and any interpretive summaries reflecting the result;

(b) No-action letters which, though not reviewed by the Com-
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mission, provide the basis for internally-distributed interpretive

summaries ; and
(c) Other no-action letters rendered by the staff which are

neither reviewed by the Commission nor summarized for internal

distribution.

The Commission-reviewed no-action positions and accompany-
ing- statements would seem, in a lawyer's view, to constitute

"law," for they involve a final official disposition of a concrete

claim not unlike the mass of case law on which lawyers commonly
rely for guidance. Surely such determinations are "orders" with-

in the meaning of section 2(d) of the Administrative Procedure

Act, for the agency renders "a final disposition . . . declaratory

in form ... in a matter other than rulemaking but including

licensing." And such orders may well constitute a "license" within

the broad language of section 2(e), for in reality, they constitute

a "form of permission."

Furthermore, the staff and Commission appear to treat prior

Commission-approved no-action dispositions as precedent.

Throughout the supporting memoranda there are frequent cita-

tions to the precedents found in prior no-action dispositions,

with many general citations and frequent specific citations. Thus,

in the 45 no-action dispositions by the Commission between 10

May, 1967 and 14 May, 1968, there were at least 14 specific

citations to the authority (or lack of authority) or prior Com-
mission-approved no-action dispositions. (See the summary of

citations to no-action dispositions compiled in appendix G.)

In considering the Commission dispositions as "law," it is im-

portant to recognize that they assume that status because they

reflect Commission action and not because they are interpretive

or analytical in form. The Commission minutes ordinarily do not

reflect the Commission's reasons foi* its conclusions in particular

no-action matters, and the reasons must be inferred from the

facts, interpretations, and discretionary considerations set forth

in the accompanying staff memoranda. While the Commission

actions ordinarily appear to involve "interpretations," there is

no assurance that that is the case, for often they may also reflect

other concerns: the hardship imposed by compelling rigid com-

pliance with registration requirements, an assessment of the

"quality" of the company and the probability of injury to a

purchasing stockholder if the proposed sales are made, and sim-

ilar "discretionary" considerations.

The same considerations affect evaluation of all no-action let-

ters except those very few that are, in form, expressly interpre-
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tive. The formei- Chief Counsel of the Division of Corporation

Finance has commented

:

I do not believe it is helpful ... to attempt to make a distinction between

no-action and interpretive letters. ... By far the more numerous are

those situations in which it is difficult, if not impossible, to tell whether

the staff advice is intended as an interpretation, or merely as a state-

ment that enforcement action will not be taken. ... It is difficult for the

reader to make a distinction between the two types of letters because of

the rather peculiar phraseology . . . but more importantly because it is

impossible for the reader to know what factors were, in the mind of the

staff member who wrote the letter, determinative of the position taken.

. . . Also, it is not always clear to the staff member whether he intends

that the letter constitute an interpretation or merely a statement that

enforcement action will not be taken. ... It was my experience that nor-

mally when a request for advice was referred to the Commission . . .

[it] considered the question as one of interpretation of the securities

laws. This was true even though the person who had requested the advice

may have desired nothing more than an assurance that no enforcement

action would be instituted. . . . Conversely, in some instances when the

staff referred matters to the Commission as interpretive questions, the

Commission disposed of them as if they were nothing more than requests

for assurance that no enforcement action would be instituted. (Appendix

B, pp. 1-2.)

The uncertainty created by the interaction of legal interpreta-

tion and discretionary enforcement policy may compel careful

appraisal of the statements of Commission and staff in order to

reach a judgment about their interpretations or policies. But

uncertainty about the motivations for official decisions is a prob-

lem that lawyers must continually puzzle from their days as a

first-year law student. That uncertainty renders the "no-action"

decision no less law, whether rendered by the Commission or by

the staff.

Whether the staff interpretations, either as reflected in the

original no-action letters, or as reflected in those letters taken

together with related interpretive summaries, are "law," must

depend upon the purpose for which that question is asked. For

example, it seems likely that the summaries of interpretation,

together with the applicable no-action letters, may well be viewed

as "instructions to staff that affect any member of the public"

within the meaning of the Public Information Act. 5 U.S.C.A.

§ 552(a) (2) (C) (1964).

There can be little doubt that the interpretive summaries,

whether based upon a Commission disposition or upon an un-

reviewed staff letter, provide a body of internal precedents which

"affect" members of the public who request no-action letters. The
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senior staff counsel regard it as their function to maintain in-

ternal consistency in rendering no-action letters; and to that end

the staff attorneys are urged to view the problems presented by

no-action requests as legal questions to be resolved by traditional

legal, interpretive techniques. The entire process of summarizing

and circulating interpretive statements and maintaining a card

file of interpretations can only be intended for that purpose.

Thus, the senior Assistant states that he particularly expects the

nev^er staff attorneys to "spend a lot of time in the cards;" and

he discourages them from basing their recommended decisions

on "discretionary" factors.

Of course it is essential to recognize that both the senior

counsel and the staff attorneys are agreed that a large proportion

of the routine no-action letters are not of precedential value.

(Questionnaire responses indicate 7% : see appendix I, question

26.) In large part this is due to the routine nature of the questions

usually presented, which also results in the relatively low staff

use of the internal research tools. But use of the research tools

continues at a rate roughly comparable to that proportion of

cases in which the staff attorneys find their experience inade-

quate for preparation of a no-action response. (Questionnaire,

appendix I, question 29.)

Another factor of importance contributes to the view that

many no-action matters are not of precedential importance: the

widely held staff position that many no-action matters reflect

only conclusions of "ultimate fact" peculiar to the facts of a

particular case. Thus, the practice has developed of treating most

"change of circumstance" claims as single unique cases without

precedential value. Yet certain patterns of decision are surely

reflected in those cases. For example, it seems likely that the

worsening of a medical condition that existed at the time of

purchase of the stock in question will not support a claim of

"changed circumstances," though such a claim may be ba^ed upon

a new medical condition that arises after purchase of the stock.

But if the medical condition, though it subsisted at the time of

purchase, has grown worse, when the prognosis was that it would

improve, sale may be authorized—at least, where no substantial

distribution is involved. Similarly, claims of changed circum-

stances resulting from termination of employment are often re-

jected; but if the applicant can support his claim with a showing

that he had a written, unqualified three-year employment con-

tract, he may be successful.

While all of these applications of the "change of circum-
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stances" concept may have been affected by the presence of other

"disci-etionai-y" considerations, such concrete interpretive exam-
l)les are helpful to staff counsel precisely because they indicate

the quality of the "change" currently viewed as sufficient by the

Assistant Chief Counsel. And for that reason, one of the more
important research tools relied upon by the staff counsel are

their own copies of previous no-action letters and consultation

with their colleagues. (Questionnaire, appendix I, question 27

(f), (g) and (j).)

The effect upon an apparent "interpretation" of such discre-

tionary considerations is not to be discounted, however. A good
example is found in the no-action matter before the Commission
in appendix L-5. There, the summary card is marked "card only"

because it is considered too unique—as a "change of circum-

stance" matter—to be included in the summaries distributed

monthly to the staff counsel. The card provides an interpretation

of the Commission decision which appears to demonstrate that

the Commission found no "changes" beyond earlier anticipation.

And the card recognizes at least one of the typical "discretionary"

types of considerations that affect judgment, noting that the

applicant's investment intent was compromised by the fact that

he had made earlier repeated attempts to obtain a no-action letter.

But the card indicates nothing about the impact of yet another

"discretionary" consideration found in examining the staff's sup-

porting memorandum to the Commission. That memorandum
shows that one of the applicants had been counsel for the presi-

dent of the issuer, who was currently under investigation, and

was thought to have been aware of the president's illegal ac-

tivities. On that account, one of the Regional Offices had in-

dicated that in the circumstances a no-action letter should not

be granted. While such additional considerations may or may
not have had an effect on the outcome in this instance, avail-

ability of that information is helpful to a full appraisal of the

Commission action in denying the application, and in that sense

is a part of the "law" of the case.

One other aspect of the file of interpretive summaries may
render them unreliable as a basis for determining current in-

terpretive positions: the file includes an historical accumulation

of cards reflecting positions taken at various times in the past,

many of which may have been superseded by new positions, also

summarized in the cards. Informed researchers approach the

cards with caution, frequently consulting one of the Assistants

on apparent conflicts of position. That movement and conflict do
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not, however, diminish the role of no-action determinations as

"law," though it may be necessary to research thoroughly and
resolve conflicting positions.

Finally, the caution required in using no-action letters as

guides to interpretation is illustrated by comparing the letters

reproduced as appendices L-6 and L^7. Here, one applicant is

permitted to sell 225,000 shares representing 14.5% of the issuer's

outstanding stock, the last 75,000 shares of which were acquired

141/j months earlier. The other applicant is denied the right to

sell 5,006 shares (presumably much less than 14.5% of out-

standing) which were acquired in an exchange eff"ective approxi-

mately 16 months earlier. Both applications appear to be based

upon a claim of unanticipated discharge from employment, and
neither staff" letter includes any explanatory rationale. While

some theories might be elaborated to explain the diff'erence, no

adequate explanation appears on the face of the letters.

IX. The Role of Discretion

As suggested above, the body of law found in the staff and
Commission interpretive positions may be heavily influenced by
various discretionary considerations that are brought to bear on

specific no-action determinations. Those discretionary factors,

together with the ad hoc nature of many "fact" determinations,

have created a body of interpretive law in which "uncertainty

and divergence of practice presently prevail to an unacceptable

degree," according to the Disclosure Study. (See pages 16-17,

supra. )

While many discretionary considerations undoubtedly contrib-

ute to the uncertainy, others reflect staff" efforts to provide

means of protecting investors within a clumsy statutory and

interpretive structure. Many of the concepts and distinctions

required by currently-accepted interpretations of the 1933 Act

have no real relevance to the protection of investors. The Dis-

closure Study commented

:

The most casual inquiry into the effects of prevailing interpretative pat-

tern discloses its grave shortcomings. . . . Sale without registration may
turn on events wholly unconnected with the needs of investors. . . . (Dis-

closure Study at 155-56.)*******
An obvious question may be asked : in what possible way is . . . "change of

circumstances" relevant to the needs of public investors, so as to justify

the sale of . . . shares without appropriate disclosure? The easy answer

to the question is "none." (Disclosure Study at 170.)
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In application, the present "funpibility concept" bears little relationship

to the needs of investors for disclosure. It has never been formalized as a

Commission rule or interpretative release, and hence introduces an addi-

tional element of uncertainty into an already clouded situation. (Disclo-

sure Study at 174.)

It is apparent fi'om the Disclosure Study discussion of these

problems that many interi^i'etive positions wei'e taken, and many
discretionary factors taken into account, in order to prevent the

formal structure of registration from choking off legitimate se-

curities transactions intended to be exempted from the Act.

The framework of subjective, "ultimate fact" judgments pro-

vided the flexibility necessary to reach doubtful distributions,

while permitting sales which appeared to be prompted by the

financial needs of an innocent shareholder. But focussing on

such subjective considerations often made confident judgment

impossible precisely because the root of the matter involved share-

holder's motivations. Thus, one staff attorney commented that

the simple question of adequacy of a two to three-year holding

period could be decided adequately by a G.S. 2, but "for those

involving a change of circumstances a solon would fail."

It is little wonder that under such circumstances, often involv-

ing a determination which might as well be decided by a flip of

the coin, various other factors more obviously pertinent to the

protection of shareholders should be taken into account. Many of

those factors, mentioned at various times in discussion with staff

personnel, are listed in the Questionnaire, question 30, together

with appraisals of their relative importance. And the frequency

with which such discretionary considerations were instrumental

in decision is reported to be between 37^ and 45^^. (Response

to question 14.)

There have been occasional suggestions that political factors

play a large role in obtaining a favorable no-action response

from the staff or Commission. (See questionnaire, appendix I,

question 31, remarks of Respondent ir4.) And in at least one

instance, available records seem to reflect "political" considera-

tions. (See appendix L-4.) But a careful analysis of many cases

in which Congressmen made written "status" inquires with the

Commission failed to demonstrate any substantial effect, except

possibly a prompt review of the matter and the preparation of

an explanatory memorandum for the Congressman.

Undoubtedly the most significant "discretionary" factor that

plays a role in the outcome of no-action requests is the pendency

of an investigation or an enforcement proceeding. Where a re-
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gional office or the Division of Trading and Markets indicates

that a "hold" should be placed on no-action letters concerning

stock of a particular issuer, a no-action request ordinarily will

be met by a simple uncommunicative rejection. That practice

seems often to be followed regardless of whether the immediate
applicant appears to be involved in the potential proceedings. And
it also seems that the staff is much more reluctant to authorize

a no-action position for the benefit of a stockholder who has

previously been found to be a securities violator.

Various other "discretionary" considerations which appear to

play a part in decision reflect a desire to assure protection of

the investor. Thus, particularly in close cases, the staff is more
likely to look favorably on proposed sales of stock of a reporting

company, or of the same class as that recently registered by the

issuer, or sales which are within the ordinary trading volume of

the stock in question.

The role of various discretionary considerations are demon-
strated by the following brief explanations of some of the no-

action matters reproduced in the illustrative appendix L:

Appendix L-2

(Commission Minute, Memorandum from Division of Corpora-

tion Finance and Memorandum from Division of Trading and
Markets)

Here Mr. A has held the stock in question for what would

ordinarily be an adequate "holding period" before seeking per-

mission to sell. With respect to the interpretation by which Mr. A
seeks to justify his sale, the Division expressly agrees that his

"conclusion of law is correct." But because the Division of Trad-

ing and Markets suggests that the issuing company may be

merely a shell, that some of the promoters of the Company have

been involved in prior securities violations, and that the appli-

cant had served the Company as counsel, a no-action letter is

denied. In this case, after receiving three responses from the

staff that were totally uncommunicative about the reasons for

denial, Mr. A has threatened to make a sale of a portion of his

holdings and to invite Commission enforcement personnel to wit-

ness the sale.

Appendix L-3

(Interpretive summary card, Commission Minute, and Memoran-
dum from Division of Corportion Finance)
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Appendix L-4.

(Commission Minute and Memorandum from Divsion of Cor-
poration Finance)

These matters should be considered together. The matter i)re-

sented in L-3 demonstrates a routine disposition of a chiimed
"change of circumstances" arising out of pressing financial and
business circumstances. The staff generally views such circum-
stances as ordinary financial risks which the stockholder may
have anticipated. Similar considerations might have produced a

similar result in L-4. Indeed, the Division memorandum so rec-

ommends because an accident and engineering difficulties put the

applicant behind schedule and created his claimed "change of

circumstances." In the staff's view, those contingencies would
reasonably be expected as part of the risks of developing a new
device. But the Commission was obviously swayed by the ex-

cessive burden of the risks involved, by the possible impact upon
the many employees of the applicant, or by the intervention of

administration officials. The second of these no-action matters

does not appear to have been made the subject of an interpretive

summary.

Appendix L-5

(Interpretive summary card. Commission Minute and Memoran-
dum from Division of Corporation Finance)

This mattei- expressly reflects on the interpretive summary
card the view that early and repeated attempts to obtain a no-

action letter may compromise any claim of original investment

intent. Further, it demonstrates that additional enforcement con-

siderations may play a part in decision, though not reflected on

the summary: in this case, the pendency of an investigation of

the issuer and the applicant's possible involvement in the matter

under investigation. For that reason, it leaves some doubt whether

the interpretive summary reflects all of the reasons for the result.

Appendix L-8

(Commission Minute Only)

This case involved an apparently legitimate claim on the part

of a former member of a controlling family group that family

friction, and his resulting expulsion from any policy-making po-

sition in the company, constituted a "change of circumstances"
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which could justify sale. Though such claims have not infre-

quently been approved, the Commission here disapproves because

of a policy decision to deny no-action letters to all members of

controlling family groups.

Appendix L-10

(Commission Minute Only)

Although the practice is not frequently followed, the Commis-
sion will occasionally extract a condition as the basis for granting

a no-action letter. Here the Commission imposes such a condi-

tion, presumably because of the applicant company's affiliations

with other management companies. In one instance, a variation

of this theme (not included in appendices), the Commission
"concluded that, under the special facts here involved, the staff

might take a 'no action' position after the expiration of two
years" from the date on which the applicant had acquired the

stock in question—an authorization to the staff somewhat at

odds with the theory that investment intent is proved after an

appropriate holding period.

IX. Conclusions and Recommendations

A. General

The no-action process as administered by the Division of

Corporation Finance appears to be a sophisticated and effective

system of providing informed and specific staff advice under

active Agency supervision. The basic conclusion of the Task
Force On Legal Services and Procedure, Second Hoover Com-
mission, appears to remain sound

:

By practice and precedent, letters of advice and staff opinions are

given limited validity . . . [by several agencies.] This excellent prac-

tice in administrative procedure has been most effectively used by the Se-

curities and Exchange Commission, which issues several thousand such

opinion letters annually. . . . The satisfactory experience of agencies

which have . . . followed the practice . . . suggests the advisability of a

more general use of the advisory opinion by all agencies of the executive

branch (Report, Task Force on Legal Services and Procedure, p. 189-90

(1955).)

That accolade is justly cited with pride by Division personnel;

and the accessibility and pragmatism of Division personnel, as

reflected in the no-action process, is an outstanding example of

an agency making government work effectively within the in-
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evitably rigid confines of governing: statutes. By exercising

discretion to modify statutory rigidity and grant advisory assur-

ances concerning enforcement intentions, the staff and Commis-
sion enable businessmen, in compliance with law, to execute

legitimate securities transactions, while restraining transac-

tions that may appear to offend the basic policy objectives of the

1933 Act. But as the demand for advisory assistance has grown,

the emphasis on accessibility and service to the industry has

begun to overshadow the major objectives of the advisory

processes.

The major objectives of the no-action advisory processes are,

in part, set forth in a Division memorandum :

The no-action letter procedure is used to assist persons to comply with

the law in prospective transactions, and to assist in effectuating transac-

tions that do not appear to be contrary to the intent of the statutes and

rules. (Memorandum to Warner W. Gardner, appendix E, p. 3.)

To this statement of objectives should be added further ob-

jectives: "advising the staff in advance of activities that might

be questionable" (appendix E, p. 2) ; and encouraging a flow of

information about financial and regulatory problems to assist

the staff and Commission in developing, elaborating and testing

concepts and policies for current and future application.

The present policy of granting specific advisory clearances for

specific transactions, including a mass of routine transactions,

appears to operate on the implicit assumption that the best way
to "assist persons to comply with the law in prospective transac-

tions" is to run a clearinghouse for those transactions. Yet that

objective may often be served far more effectively by emphasiz-

ing practices designed to broaden public understanding of staff

and Agency interpretive and policy judgments—a goal that is

defeated at present by the failure to make available a large part

of the staff and agency interpretations.

The "clearinghouse" concept of the staff's advisory role also

interferes with its effective performance of the important func-

tion of exploring new (and variants of old) regulatory problems

and developing sound interpretive positions and rules. Many,

perhaps most staff and Commission interpretive positions relat-

ing to registration obligations arise out of experience with prob-

lems presented for advisory assistance. The most experienced

staff members should have ample oi)portunity to give full con-

sideration to the implications of new or unique fact situations

and to give attention to the development of a sound and con-

sistent body of interpretive positions. But the present emphasis
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upon providing routine assurances is in fundamental conflict

v^ith that objective. The rules proposed by Commissioner Wheat's

Disclosure Study reflect a substantial effort to diminish that

conflict; but additional steps should be taken to strike a better

balance in favor of educating the bar and the public and giving

adequate attention to the development of a sound and consistent

interpretive structure. The staff should not continue the hopeless

effort to respond to every i-outine request for an advisory

assurance.

Discouraging the flow of routine no-action requests will, of

course, diminish the opportunity for the staff to be advised in

advance "of activities that might be questionable." However, no-

action applications are not a prime source of information about

questionable trading in unregistered stock; and few, if any,

cases could be cited by enforcement personnel in which a no-

action application first alerted the enforcement staff to such

violations.

B. Specific Conclusions and Recommendations

1. The Need to Minimize the "Clearmice" Functioyi of No-Action

Letters and. to Maximize Public Information About the

Grounds for No-Action Dispositions

At present the Division of Corporation Finance processes an
excessive and unnecessary burden of requests for no-action clear-

ance of transactions presenting routine interpretive or discre-

tionary questions. As a result, it is doubtful that the major ob-

jectives of the advisory processes are well served.

The agency cannot hope, through its advisory processes, to

reach the bulk of transactions which may present serious ques-

tions of compliance. And it is equally unrealistic to suppose that

the rendering of unpublished responses to routine requests for

advice will educate the public generally, or the bar in particular.

While this practice may restrain some specific undesirable dis-

tributions, and may gradually educate a group of SEC special-

ists, the mass of questionable but routine transactions should be

susceptible of restraint by other means.

The bulk of advice dealing with routine types of transactions

consumes the time of some of the best informed and most expe-

rienced attorneys in the Division. Yet processing such advice

adds little to their experience and presents few new fact situa-

tions to encourage new thought about the interpretive positions

and policies of the agency. The capacity of the senior staff to
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anticipate new problems and i)i-()i)()se means of meeting'- them
ai'e well illusti-ated by the occasional intei"i)retive i-eleases. (See,

e.g., Securitites Act Release number 4982, July 2, 1969, "Applica-

tion of the Act and the Securities Exchange Act of 1934 to spin

offs of securities and trading in the secui'ities of inactive or

shell corporations.") But though the SEC is well advanced over

most other agencies in this respect, the competition is poor.

Promulgation of such releases remains an occasional thing, and

they are seldom as specific or concrete as they might be made
with a full infusion of the experience gained by the staff in

rendering no-action advice. Furthermore, while staff effort is

effectively devoted, from time to time, to the development of

general interpretive releases, it is unrealistic to suppose that

experienced administrators, sensitive to the complexity of inter-

l)retive problems, will ever be inclined to favor frequent or ex-

tensive statements of interpretive positions. The predictable re-

action will more often be that of the staff as set forth in the

case described in appendix L-1. There, after receiving Commis-

sion instructions to consider "formulation of a general policy,"

the staff responded:

[T]he Division . . . concluded that it would be difficult to draft standards

of general applicability to these situations. The staff also expressed the

view that adoption of general standards would sacrifice a measure of ad-

ministrative flexibility and recommended that for the time being each re-

quest be considered on an individual basis.

And after a further request

:

The Division still believes that these questions should be decided on a

case by case basis. . . . Perhaps [in other circumstances than the instant

no-action request] ... a good reason [for a general exception to an in-

terpretive rule] exists, but that need not be decided now. (Appendix

L-1, pp. 3, 4.)

The best alternative to frequent, extensive and concrete inter-

pretive releases would be general availability of the interpre-

tive positions taken by the Commission and by the staff on a

case by case basis. Yet the interpretive summary cards, designed

to reflect those interpretive positions, are presently regarded as

unreliable even by the senior staff attorneys. Rather than being

centi-al to the interpretive process and prepared concurrently

with the related no-action letters, they are prepared by the most

inexperienced man in the Division (though under supervision

of the senior Assistant) long after the decision is made. And

given the burden of no-action matters and the concentration on

the interpretive end-product, the senior staff personnel could
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hardly be expected to devote adequate effort to the distillation

of interpretive explanations from concrete cases or to the neces-

sary reviewing and sifting of interpretive positions. As a result,

the consistency and development of interpretive positions are,

to an unnecessarily large degree, embodied in the experience

of the senior personnel of the Division. And embodiment of

experience in mortal form (the Director is past retirement age)

makes the Division over-dependent on key personnel and hampers
the analysis of trends and patterns of interpretation and the

continual re-examination of positions that are essential to the

development of a sound interpretive structure. Further, such

experience cannot readily be published as an interpretive guide.

The present burden of no-action matters appears to arise from
a totally unrestricted advisory policy, from uncertainty about

the interpretive positions likely to be taken by the staff, from
the need of broker-dealers for reliable advice, and from the

unreliability of counsel's advice as an assurance against enforce-

ment or injunctive proceedings. See discussion at pages 11-19,

supra.

The staff's unrestricted advisory policy, originating in a com-

mendable effort to remain accessible to the public, has, for

many routine transactions, become a clearance process akin to

a licensing bureau. That does not seem to have been the intent

of the act; and the staff is not manned to perform that function.

The uncertainty of the interpretive structure is well docu-

mented by the Disclosure Study. Much of that uncertainty results

from the subjective quality of the determinations required of the

staff and the artificiality of the fact basis for their decisions.

In essence, the staff is required to make "jury" determinations

of facts concerning motivation and intent without an adequate

factual basis for judgment. While the rules proposed by the

Disclosure Study may relieve much of the pressure to decide

such questions, they are unlikely to obviate the need for further

structuring of the advisory processes.

Finally, as discussed ^upra, pages 15-19, it appears that the

applicants are inclined to favor the no-action process because

the agency discourages reliance on private counsel and because

private counsel are uncertain about current staff and agency

interpretive positions. Agency policy, in turn, appears to be

founded in part upon a lack of confidence in the competence

or ethical reliability of counsel.

To the extent that the agency is concerned with competency,

it should pursue policies, such as full disclosure of interpretive
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positions, designed to maximize available interpretive tools. And
it .should exercise its power over practice before the agency to

discourage the rendering of counsels' oi)inions on the basis of

inadequate legal or factual investigation or in disregard of avail-

able interjiietive positions. This would seem to be encouraged

by the I'ecently-revised A.B.A. Code of Professional Responsi-

bility, which provides:

DR G-lOl Failing' to Act Competently

(A) A lawyer should not:

(1) Handle a legal matter which he knows or should know that

he is not competent to handle, without associating with him a law-

yer, who is competent to handle it.*******
DR 7-102 Representing a Client Within the Bounds of the Law

(A) In his representation of a client, a lawyer shall not: . . .

(2) Knowingly advance a claim or defense that is unwarranted

under existing law, except that he may advance such claim or

defense if it can be supported by good faith argument for an ex-

tension, modification, or reversal of existing law. . . .

(7) Counsel or assist his client in conduct that the lawyer knows

to be illegal or fraudulent.

(American Bar Association Special Committee on Evaluation of Ethical

Standards, Code of Professional Responsibility, pages 74 and 86-87

(A.B.A. 1969).)

Recommendations

(a) For the present, the no-action process should remain

broadly available on a routine basis. After publication of ade-

quate guidelines to interpretive positions, including full state-

ments of specific no-action cases, as recommended infra, the

process should be available on a selective basis under published

procedural rules which authorize the staff to decline to render

no-action or advisory lettei's with respect to matters fully covered

by available interpretive materials.

(b) Where advice is regularly given which authorizes conduct

that would otherwise be subject to potential enforcement pro-

ceedings, applicable interpretive rules governing staff advice

should not depend upon subjective standards requiring staff de-

terminations of an applicant's intentions or motivations. Where

interpretive positions require such determinations, provision

should be made for full hearing before an examiner for an

advisory determination.

(c) The enforcement and compliance procedures of the regula-

tory structure should not place a premium on staff advice and

"clearance" of prospective transactions in preference to reliable
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private legal advice. Where the staflF questions the reliability of

legal advice it should propose rules which will facilitate reliance

on the advice of private counsel. With respect to the SEC no-

action process, the staff should prepare a form, required to be

utilized by counsel in rendering advice relating to registration

obligations, which will provide a full representation to counsel,

by the client, of sufficient pertinent facts to assure that counsel

have adequate information to render such advice. Upon publica-

tion of adequate guidelines to interpretive positions, the Com-
mission should adopt rules of practice providing for disbarment

from Commission practice of counsel who render advice that is

incompetent or in disregard of available interpretive positions.

(d) The Commission should adopt a policy of full disclosure

and publication of all interpretive positions that arise from ad-

vice given in concrete cases on the basis of specific facts. In

furtherance of that objective, it should assure that a full sum-
mary of facts and reasons is prepared, for later publication,

concurrently with the rendition of advice in each case in which

the position taken may be of significance as an interpretive

guide. (Preferably, the summary should be prepared by the ini-

tiating branch attorney.) And the Commission should assure that

senior personnel involved in the advisory process have adequate

opportunity to prepare and review interpretive summaries and

to engage in continuing review of interpretive positions adopted

by the staff or agency looking to such disclosures.

2. The need for public availability of no-action letters

No-action letters, together with related staff memoranda and

Commission minutes, constitute a large body of law that is un-

available to the public in a field in which relatively few illustra-

tions of the concrete application of interpretive positions are

available and in which misconceptions abound. Available releases

are infrequent and general when compared to the range of

internal precedents developed, and it is doubtful that releases

will be developed at a rate comparable to the development of

staff and agency thinking on specific questions. See discussion

at pages 47-48, supra. Therefore, it is desirable that all state-

ments of advisory positions which have the effect of a substantial

assurance of protection from enforcement or disciplinary pro-

ceedings should be made public.

All advisory determinations that are of significant importance

as a guide to interpretation should be published in a manner

that will make them generally available to the practicing bar.
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Specifically, this embraces all no-action positions that have been

the subject of Commission action (but not matters dismissed by
the duty Commissioner as unimportant) and all staff letters

which, though not the subject of Commission action, are sum-
marized for use by the staff or Commission. Publication of mat-
ters decided by the Commission should include the Commission
Minutes and a full summary of facts and reasons; if such a

summary is unavailable, the related staff memoranda should be

published. And because agency personnel regaid many staff let-

ters as interpretive guides even though they have neither been

summarized nor the subject of Commission action, such letters

should be made available to the public, after an adequate delay

period, in the Commission's public reference room.

There is a significant body of opinion, both within the agency

and among members of the securities bar, which opposes publica-

tion of no-action letters. See appendices D and F. The primary

concerns appear to be that public disclosure of private financial

details discussed in such letters will discourage many potential

applicants from utilizing the service ; and that the frequent in-

volvement of discretionary considerations in the decisional proc-

ess may often render the letters misleading and unreliable as

guides to interpretive positions.

While the Public Information Act, sections (a) (D) and (b)

(C), probably requires the publication or availability of these

materials, if disclosure would constitute a serious threat to the

continued viability of the no-action process, or would be seriously

misleading, it is possible that amendments to the Public Informa-

tion Act should be recommended. However, no very persuasive

case is made with respect to either contention.

The uncertainty that may result from publishing apparently

inconsistent letters pales in comparison to the uncertainty re-

sulting from the unavailability of concrete illustrations of the

application of interpretive concepts. The analytical techniques

required of counsel in considering such letters as interpretive

guides is not different in substance from that required of counsel

in many other interpretive exercises. Furthermore, by publish-

ing related stafi" memoranda, in matters that go to the Commis-

sion, much of the uncertainty would be reduced.

In most instances, the needs of confidentiality may adequately

be met by a combination of delayed publication and substitution

of symbols or descriptions for identifying names and details.

(See discussion in appendix B, pages 5-7; appendix C, pages

3-6). However, because all no-action dispositions relied upon by
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the staff as a basis for interpretive guidance are probably within

the coverage of the Public Information Act, there is doubt

whether such information should be kept confidential. Where
specific information is within "confidentiality" exemptions of

the Act, of course, there would be no objection to substituting

symbols and descriptions. But it is impossible that the needs of

no-action applicants for confidentiality would not adequately be

met by substitutions only to the extent necessary to satisfy the

exemptions provided by the Public Information Act. Unless that

is demonstrated, however, all no-action determinations that are

of significant importance as a guide to interpretation should be

published, after an adequate delay period, substituting symbols

and descriptions only to the extent necessary to comply with the

exemptions for confidentiality available under the Public Infor-

mation Act. All other no-action determinations should be avail-

able, in the form of the advisory letter, in the Commission's

Public Reference Room after an appropriate period of delay.

Publication of interpretive positions arising out of no-action

determinations should not, however, be viewed as precedent

binding upon the agency. For that reason, any release announc-

ing the recommended policy of general disclosure should also

announce that published positions may be subject to withdrawal

and reconsideration, and should prescribe a method for public

withdrawal of specific summaries from the body of published

positions. Similarly, the same release might indicate that quali-

fications to published positions may also be accomplished from
time to time by means of published summaries of hypothetical

cases designed to limit or qualify previously published positions.

Recommendation

All statements of advisory positions taken by the staff or

agency which have the effect of providing substantial assurance

against enforcement or disciplinary proceedings constitute the

law of the agency. All such statements which reflect decisions by
the agency, including agency minutes and interpretive sum-
maries (or supporting staff memoranda), and all such statements

by the staff which are of significant importance as a guide to

interpretation, should be regularly published in a form gener-

ally accessible to the practicing bar, after removing identifying

details to the extent such details are exempt from disclosure

under the Public Information Act.

All other staff statements, of similar effect, after an ade-
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quate period of delay, should be made available in the public

I'eference room of the agency.

This disclosure policy should be announced in a release which

indicates the manner of proposed publication and further indi-

cates that published positions may be subject to withdrawal or

qualification, either by means of published withdrawal or by

means of further advisory summaries based upon hypothetical

statements of fact.

3. The need for public availability of the considerations that

guide discretionary j^idgments

It is apparent from discussion wuth senior personnel, from

the questionnaire responses of branch attorneys, and from an

examination of specific no-action determinations, that a signifi-

cant range of discretion is exercised in deciding whether to take

a no-action position. This is particularly true in cases which

present "close" interpretive questions. Yet there is little publicly

available material to suggest the types of nonlegal or noninter-

pretive considerations that may affect the no-action determination.

While it may be difficult to recite fully all of the considera-

tions that may affect judgment, or the precise impact of any

given factor, experienced staff personnel could provide a general

description of the nonlegal or noninterpretive considerations

that are most frequently taken into account.

Recommendation

That the staff prepare a general release, stating that in deter-

mining whether to grant requests for no-action letters, in addi-

tion to technical problems of interpretation of controlling stat-

utes and rules, certain other factors are taken into account. The

statement should describe those considerations, and the effect

they may have on the no-action determination, as fully as is

feasible.

4. The need for a published description of the no-action process

and of the effect of issuance of a no-action letter

Staff and Commission procedures in rendering no-action let-

ters are relatively well defined. Yet published regulations, ap-

pendix K snpra, provide inadequate information about the

process. In particular, they provide virtually no information about

the extent of authority accorded a no-action letter or the avail-

ability and extent of Commission review.

In view of the Commission's recognition of a practical "estop-
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pel" based on such letters, some fuller explanation should be

made of the authority they carry. And in view of the Commis-
sion practice of hearing or assigning to a duty Commissioner

all matters in which a Commission hearing is asked, it is some-

what misleading to assert, as is suggested in Appendix

K, that hearing may be had only where the requests "involve

matters of substantial importance and where the issues are

novel or highly complex."

Recommendation

That revised regulations be prepared for publication in the

Code of Federal Regulations, more fully describing the no-action

process, stating the legal effect of a no-action letter and setting

forth the Commission's practice in hearing appeals from staff

denials.

5. Need to develop procedures that ivill assure applicayits an

opportunity to meet dispositive issues

Present procedures in handling requests for no-action letters

do not provide any assurance that the applicant will have an

opportunity to understand the factual and legal issues that may
be dispositive of his request. Generally the staff, by letter or

informal conversation, makes reasonably clear what matters are

in issue; but no procedures assure that understanding. Further,

even upon a final determination the form of the no-action letter

seldom states reasons which would assure that the applicant will

understand the grounds for the conclusion.

While procedures for refining the factual and legal issues in

a no-action matter would be unduly burdensome, it would seem

that both of the above procedural difficulties could be met ade-

quately by requiring that each letter be supported by a statement

of reasons for the determination ; or at least, that each negative

determination be supported. In view of the flexibility of the no-

action procedure and the possibility of further application to the

staff in the event of misunderstanding, such a procedure should

be adequate to assure that the issues and reasons are understood.

And the burden of complying with that requirement should not

be excessive provided the routine no-action requests are disre-

garded, as recommended supi'a.

Recommendation

That every letter responding to a request that the staff take

a no-action position with respect to a specific application there-

I
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fore include a statement of the facts; and that every letter deny-
ing such a request also include a statement of the reasons for

denial of that request.

APPENDIX A

Letter from Chief Counsel, SEC Division of Corporation Finance, to Harry
Balterman, Esq., April 12, 1965 (See ]\ 91,606).

Dear Sir: In your letter of April 2, 1965, you ask certain questions as to

so-called "no action" letters; that is, informal opinions rendered by this Divi-

sion concerning the securities laws upon certain facts presented by individu-

als or their counsel.

Two of your questions are, in effect, whether a "no action" opinion of this

Division is binding- upon the Commission.

The Division acts in an advisory capacity to the Commission, and recom-

mendations of the Division may or may not be accepted by the Commission. A
"no action" letter merely represents the recommendation the Division would

make to the Commission on the basis of the facts presented; it is not a for-

mal administrative act of the Commission. The Division's opinion, of course,

is predicated upon the assumption that the facts presented are a true and

complete statement of all the circumstances surrounding the transaction in

question and is of no effect unless the facts are as stated.

Professor Loss, in his treatise on securities I'egulation, puts the matter

this way:

"It is understood that the [no action] opinions represent the views of

the officials who give them and are not binding upon the Commission.

The official says, in effect: 'This is my view based on the facts as you

describe them. You may not rely on it as if it were a Commission deci-

sion. If you don't like it, you are at liberty to disregard it and follow

your own construction, subject to the risk that I may recommend appro-

priate action to the Commission and the Commission may institute pro-

ceedings or take other steps if the Commission agrees with my view.'

Loss, Securities Regulation, p. 1895 (1961).

This is an accurate summary of the scope of a "no action" opinion. Such an

opinion, therefore, is not binding in a court of law on the question of the lia-

bility of an issuer for permitting a sale of its securities without registration

under the Securities Act of 1933, nor would such an opinion preclude an is-

suer from maintaining that a sale of its unregistered securities by a stock-

holder would be in violation of Section 5 of the Securities Act of 1933.

APPENDIX B

December 16, 1968.

Orval L. DuBois, Secretary

Securities and Exchange Commission
500 North Capitol Street

Washington, D.C. 205^9

Dear Mr. DuBois : This is written in response to the Commission's request

for comments on whether staff interpretive and no-action letters should be
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made available to the public (Release No. 33-4924).

It is not my intention to comment on the Commission's position as ex-

pressed in the Release that no-action letters and letters containing' interpre-

tive advice are not required to be made public under the provisions of the

Public Information Act, 5 U.S.C. 552. In this connection, it is sufficient to

note that under the provisions of that Act an agency may make records and

documents available for public inspection, whether or not required to do so.

My comments will be directed solely to the question of the desirability of

making these documents available for public inspection.

Since I was the staff member in the Division of Corporation Finance

charged with primary responsibility for writing interpretive and no-action

letters during the period from January, 1965 to August, 1968, my situation is

rather unique when compared to that of other persons who may submit their

comments to the Commission. My exposure to the practitioners' problems re-

lating' to interpretations of the securities laws is rather limited, but my fa-

miliarity with the problems of the Commission's staff in this area is probably

greater than that of any other practitioner. Accordingly, I expect that my
approach in responding to the Commission's request for comments will differ

rather substantially from the approach of other practitioners. In this connec-

tion, I shall feel free to make reference to particular experiences while I was
a staff member, if such reference would be helpful in illustrating a point.

Initially I wish to mention several important factors relating to interpre-

tive and no-action letters. First, I do not believe it is helpful for the purposes

of the Commission's present request for comments to attempt to make a dis-

tinction between no-action and interpretive letters. There are situations in

which a letter containing staff advice clearly falls into one or the other of the

two categories, but these situations are limited. By far the more numerous

are those situations in which it is difficult, if not impossible, to tell whether

the staff advice is intended as an interpretation, or merely as a statement

that enforcement action will not be taken if a specified transaction is consum-

mated exactly in the manner described to the staff. It is difficult for the

reader to make a distinction between the two types of letters because of the

rather peculiar phraseology in which the letters typically are written, but

more importantly because it is impossible for the reader to know what factors

were, in the mind of the staff member who wrote the letter, determinative of

the position taken by the staff. Also, it is not always clear to the staff mem-
ber whether he intends that the letter constitute an interpretation or merely

a statement that enforcement action will not be taken. This is particularly

true in those instances where a request for staff advice is made on a set of

facts which poses a close question and where the amount or value of the se-

curities involved is not great.

An additional fact should be mentioned with respect to this point. It was

my experience that normally when a request for advice was referred to the

Commission (whether because the staff was requested to do so, or because the

staff believed the matter was important or novel enough to bring to the Com-

mission's attention), the Commission considered the question as one of inter-

pretation of the securities laws. This was true even though the person who
had requested the advice may have desired nothing more than an assurance

that no enforcement action would be instituted if he engaged in the proposed

transaction. Conversely, in some instances when the staff referred matters to

the Commission as interpretive questions, the Commission disposed of them
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as if they were nothing more than requests for assurance that no enforce-

ment action would be instituted. Perhaps the best example of this latter situ-

ation was the request, approximately two and a half years apo, for an

interpretation of Rule 133; specifically, for a determination whether that

Rule applied to a situation in which the constituent corporation was owned by

two persons, each of whom held 50% of its stock. This request was presented

to the staff as a request for an interpretation, and the staff submitted it to the

Commission as a request for an interpretation. The Commission, however,

disposed of the matter as if it were a request for a "no-action" letter, and

without resolving the interpretive question; the attorney who submitted the

question was advised that no action would be instituted if the proposed trans-

action were consummated. The Commission need not be reminded of the dif-

ficulties that followed this incident; it is sufficient to note that knotty in-

terpretive problems concerning this aspect of the Rule continued with some

frequency for almost two years. Furthermore, the attorney who submitted

the matter subsequently was presented with an almost identical factual situa-

tion, and he confessed that he did not know what advice to give his client

because he did not know what was the basis for the determination made by

the Commission.

As the above discussion has indicated, although the staff may intend a par-

ticular letter to be merely a statement that on a given set of facts no enforce-

ment action will be taken, it frequently happens that when a similar factual

situation is presented in a subsequent request for staff advice, to some extent

the previous letter is looked to as a guideline for the determination that

should be made with respect to the subsequent letter. It is inevitable that this

should happen, since the staff does conscientiously attempt to preserve con-

sistency in the position it takes in its letters, but the result is that what the

staff had intended to be only a statement that no enforcement action would be

taken is converted by the staff into an interpretation. Finally, if a number of

similar letters are written by the staff with regard to a particular subject,

those letters (which now receive some distribution among certain members of

the Bar) come to be regarded as interpretations whether or not the staff in-

tended them to be such.^

Second, I believe that the writing of .staff letters is a service that is often

useful to the public, the Bar and the securities industry, and that every effort

should be made to make the service more useful and to obtain for the Com-

mission the maximum value from the efforts that are expended in providing

this service. The basic purpose in having staff members devote a considerable

amount of their time to the writing of these letters is to inform the public,

the Bar, and the securities industry as to what are the views of the Commis-

sion, or its responsible staff members, regarding the application of the securi-

ties laws. The maximum ultility is not realized when the positions taken in

' An excellent example of some of these phenomena is the history of staff advice con-

cerning the application of the registration requirements of the Securities Act of 1933 to

financing plans involving the issuance of industrial revenue bonds. Over a period of years

prior to January, 1967, a dozen or so letters were written stating that no action would be

recommended to the Commission if such plans were carried out without registration of any

security under the Act. Although those letters were phrased as "no-action"' letters, if

is not at all clear that they were not intended by the staff to be interpretive letters.

However, it was abundantly clear from the comments received on the Commission's proposal

to adopt Rule 131 that members of the Bar and securities industry considered those letters

to constitute interpretations, even when one makes allowance for the hyperbole that some-

times attends comments on Commission rule proposals.
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those letters on important matters that may involve interpretive questions

are g-iven such little exposure as is the case under the present system. Fur-
thermore, a large portion of the staff's time is being devoted to writing let-

ters which do not involve vital interpretive questions. From the Commission's

point of view, little of any significance is accomplished in furthering the over-

all administration of the securities laws and the Commission's rules when
responsible staff members must devote a substantial amount of their time to

writing letters which are not important. It is especially true today that the

Commission cannot afford an uneconomical use of its staff's time and skills.

I also wish to express my concern (which results from my experiences as a

member of the staff) that the enormous volume of requests for staff letters,

and the tendency for letters of little substantive content to crowd out the

more important letters, will ultimately diminish the value of this service to a

point where the Commission will no longer be justified in having its more
senior and capable staff members write these letters, rather than devote their

time to matters of more pressing concern to the Commission in its adminis-

tration of the securities laws. Therefore, any disadvantages or inconveniences

that may be associated with making staff letters available for public inspec-

tion must be put in their proper context in relation to the value the Commis-
sion can derive from the services of its staff if some change is made in the

present procedures.

At page 3 of Release 33-4924, the Commission refers to the existing policy

of not making staff letters available to the public as being based upon the

belief ".
. . that a member of the public should be able to obtain the advice of

the Commission's staff without fear that information provided to the staff for

that purpose might be made public in a manner that might adversely affect

his lawful business activities or invade his personal privacy." This policy ac-

tually involves two separate considerations.

First, with regard to lawful business activities, there is no need for placing

letters in the public files at a time when the business activities could be ad-

versely affected. Indeed, at page 4, the Release quite properly reflects the

realization that it would be desirable in these situations to delay publication

of the letters until a time when there would be no undesirable impact. Publi-

cation could properly be delayed until the transaction involved has been con-

summated and thus has become a matter of public record, or until a time

when it is clear that the transaction will never be consummated, or such

other time as may be necessary to avoid an undesirable impact. There does

not seem to be any criticism that could be applied to this approach.-

Second, with regard to personal privacy, the staff does receive a large num-
ber of requests for advice in which determinations must be made on the basis

of an individual's personal circumstances. In these situations information con-

cerning a person's financial circumstances, state of health, marital status and

other rather personal matters is normally presented either in the initial re-

quest for staff advice or subsequently in response to questions asked by the

ctaff. While it is quite understandable that an individual would not care to

publicize information concerning these matters, the information frequently is

already in the public domain for one reason or another. For example, if a

- This would be true whether the Commission were to make staff letters available for pub-

lic inspection voluntarily or pursuant to a determination that it is required to do so under

the provisions of the Public Information Act. In this connection it should be noted that there

is no provision in that Act which would require the Commission to make information publicly

available at a time and in a manner which would cause harm to some member of the public.
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person has had serious financial difficulties, or has been fired, or is in such a

poor state of health that he cannot or is not allowed to work, or has had mar-
ital diflficulties that culminated in divorce or is estranpfed from other members
of his family, these facts, although perhaps not widely known, are not secret

from the whole world. However, the placement of letters containing these

facts in the Commission's public reference room would not be the equivalent

of publishing them in a newspaper of general circulation, and any determina-

tion whether staff letters should be made available for public inspection

should not be based upon the assumption that it would be. I do not foresee

that there will be large numbers of persons waiting to inspect the stafl"'s let-

ters for the purpose of gaining knowledge of someone else's financial, medical

or marital problems, and I do not know of any single incident in the Commis-
sion's administration of the securities laws that would indicate otherwise.

At this point I think it is appropriate for me to mention that many mem-
bers of the Bar and the securities industry have no idea of the volume of

requests that are made for staff" advice, or of the internal problems of admin-

istration that arise in providing this service. In particular, it is difficult for a

person who has not had experience on the staff to appreciate the amount of

time that must be devoted to answering even a routine request for staff' ad-

vice. Accordingly, I think it is proper for me to suggest to the Commission

that comments received from persons who do not indicate an awareness of

tho.se administrative problems should be given little weight by the Commis-
sion in its deliberation as to what course it should follow in the future. As I

have noted, any disadvantages or inconveniences that may be associated with

making staff letters available for public inspection must be put in their proper

context and weighed against the obligation of the Commission to derive

the maximum advantage from the services of its staff' members. The Commis-

sion must assign priorities to its business, and if procedures can be adopted

to decrease the amount of time devoted to writing staff letters and to free

staff members to devote more of their time to other more pressing matters,

then the Commission should adopt those procedures even if some minor incon-

veniences do result.

I would expect that some of the comments the Commission receives in re-

sponse to the requests contained in the Release will be to the effect that if

counsel is required to spread information concerning a client's business af-

fairs or personal circumstances on a public record, he would be reluctant to

request a staff letter and that, accordingly, the effect of making these letters

available for public inspection will be to dry up the flow of requests, then

making a useful service unavailable. In my opinion any expression of this

kind of concern would be misplaced for two reasons. First, as I have already

noted, making these letters available for public inspection in the Commis-

sion's Public Reference Room will not be tantamount to a wide-spread

publication of a client's business affairs. There is no reason to suppose

that these letters will be referred to by any persons other than those

who have legitimate reasons for analyzing the staff determinations. Second,

once the staff letters are available for public inspection, it will be possible

for attorneys to use these materials as a basis for formulating advice to

their own clients, thereby reducing the need for persons to write to the

Commission and reveal to the staff business plans or personal matters

which they would rather keep as confidential as possible. A person who is in

need of advice concerning the application of the securities acts or the Com-
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mission's rules would then be in a position of being required to reveal this

information only to his attorney, who would be in a better position to advise

the client on the basis of publicly available materials. In short, once a suffi-

cient number of staff determinations has been published and are available to

the Bar, there will be no need for continuation of the existing flow of busi-

ness and personal information to the Commission's staff.

From the point of view of the Commission, I do not think that the resulting

reduction in the flow of this information to the Commission's staff would have
any adverse impact. An argument might be made that information contained

in requests for no-action or interpretive letters could be useful in connection

with enforcement activities, but I do not believe such an argument has any
merit. Aside from the fact that these procedures were not established for the

purpose of providing enforcement information, I do not know of any case

during my tenure as Chief Counsel of the Division of Corporation Finance

when any information that was significant from the enforcement viewpoint

was first learned by the Commission's staff as a result of a request for a no-

action or interpretive letter.

On the basis of my experience on the Commission's staff, as well as my
rather limited experience since leaving the staff, it is evident to me that there

are widespread misconceptions among members of the Bar as to what the

Commission's positions are on a large number of questions arising under the

securities laws and the Commission's rules. Merely making staff letters avail-

able in the Public Reference Room will not be an adequate response to the

problem of dispelling those misconceptions, since there is no way to assure

circulation of all staff letters. Accordingly, I recommend that in addition to

making all letters available for public inspection, the identifying details be

deleted from letters that the staff considers important and those letters be

published periodically by the Commission in its releases. Hopefully, the secu-

rities law services would reproduce the letters without identifying details,

thus making the more important determinations available to anyone who is

in a position to consult one of the services.'

Although I favor making staff letters publicly available and taking steps to

disseminate the more important ones as widely as possible, I do no intend to

suggest that by taking such steps the Commission will make all of its difficult

interpretive problems disappear. The problems will continue for the reason

that under the securities laws and the existing rules there are really no satis-

factory solutions to many of them. This accounts for some of the changes in

the Commission's position that do occur from time to time with respect, for

example, to the application of Rule 133, the so-called "doctrine of fungibility,

the question of who is a "person", or what is a "distribution," etc. I believe

that these problems can never be solved to the satisfaction of everyojie, and

that consequently steps should be taken to avoid them in every possible situa-

tion. Since they cannot be avoided by adding additional complexities to an

' In this connection, a few comments should be made reKai'ding the releases the Com-
mission has already published and which have been reproduced in the services. Those releases

represent an important and commendable eflfort to give advice publicly on important ques-

tions. They are not as helpful as they could be, however, primarily because they contain gen-

eral discussions of problems, and thus are only the beginning points of any really serious in-

quiries. They also have the disadvantage of being in the form of a textual material given to

persons who are trained to read cases and to reason by analogy. What the Bar really needs

for its guidance is readily available materials in the form of cases (i.e., individual letters to

which the usual skills of a lawyer may be applied.) (Italic portion missing; added by

hypothesis.)
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already coniplox statute and set of rules, I urge the Commission to take all

possible steps to adopt procedures that are easy to comply with and that will

provide an inexpensive way to sell securities under appropriate exemptions. I

hope that the study being conducted by Commissioner Wheat will soon be

completed and will recommend specifically a number of exemptive rules that

can be used to avoid the complex problems that now exist.

I appreciate the opportunity the Commission has given to submit comments

on the questions raised in its Release. Because of my rather unique situation,

I have not attempted to incorporate the views of any other person, but have

confined myself to expressing my own opinions.

Sincerely yours,

/s/ George P. Michaely, Jr.,

APPENDIX C

Robert E. Hone
Attorney at Laiv

120 South La Salle Street

Chicago 3

October 24, 1968

Securities and Exchange Commission

Washhigton, D.C. 205Jf9

Re: Interpretative and No-Action Letters

Dear Sirs: This is in response to the Commission's request in Securities Act

Release No. 4924 (Sept. 20, 19G8) for comment on the suggestions that inter-

pretative and no-action letters be made "publicly available." On the assump-

tion that the Commission will be sparing in publication, adoption of the pro-

posal should be encouraged.

Nearly all interpretative and no-action letters relate to standard factual

situations and thus are of little value as evidence of developments in federal

securities law. Their publication, serving no useful purpose, would only add

to the time that must be spent in study generally or in research on a particu-

lar problem. I would venture the estimate that not more than two or three

letters, if that many, in each 100 issued by the Commission's staff tend to

have any significance in the interpretative sense or as an indication of current

trend.'^ in policy. I would urge again, as I have in the past, that these isolated

letters be made "publicly available."

To repeat, the Commission should be extremely selective in choosing inter-

pretative and no-action letters for publication. For example, I assume the

Commission is still receiving numerous requests for no-action letters on the

"control" issue. In the light of the material already available, the replies to

these requests would add nothing of interpretative significance. It would be

an extraordinary situation that would justify or warrant publication of a let-

ter on the control issue.

Similarly, I am sure the Commission is still receiving numerous requests

for no-action letters with respect to the much abused Section 4(2) of the Se-

curities Act in which none of the indicia of a private offering, except perhaps
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lapse of time, is suggested by the facts of the case. The replies to these re-

quests would be of no interpretative value. I see no reason why any of them

should be published unless all of a sudden the Commission were to decide that

lapse of time was not an indication of investment intent unless it amounted

to four or five years, or, on the contrary, that an interval of six months or

less was indicative of investment intent. In the absence of any such extraor-

dinary development, the practitioner may make out by relying in appropriate

degree on the various formal or informal comments by Commission personnel

about the significance of one year, two years, or three years as indicators of

investment intent—realizing, of course, that some of the comments before bar

associations and similar audiences mentioning two years or three may be

more "lore" than they are "law" as illustrated by Item 6 of Form S-14, S.A.

Rel. No. 1862 (Dec. 13, 1938), or S. A. Rel. No. 4552 (Nov. 6, 1962).

One area in which it might be well to publish some no-action letters are

those dealing with the "negotiated transaction" exception engrafted by inter-

pretative letters onto the indefensible "no-sale" theory as presently set out in

Rule 133. The publication of such letters would serve a dual purpose. It

would bring the practicing bar up to date on the degree of vitality left in

that involuted interpretation, and it might introduce an appropriate element

of self discipline. The Division of Corporation Finance has wandered all over

the range in recent years on this point. Either this exception is or is not ap-

propriate. In any case, the Commission should at this late date take a firm

position for the public record on the validity, desirability, and scope of the

exception, or, if that is not feasible, at least publish from time to time the

currently fashionable minimum number of stockholders required to take a

proposed merger or sale of assets out of the exception.

Great restraint should also be exercised in publishing letters of comment
(or portions thereof) on registration statements, but there could be some use-

ful periodic supplementation of the infrequently revised guide (S. A. Rel. No.

4666).

Requests for interpretative or no-action letters should not be made publicly

available. There are, I believe, several reasons why these requests should not

be published. One, for the purpose of evaluating the significance of the staff

reply to the request as evidence of current interpretations or as an indication

of current policy the information furnished by the applicant is irrevelant;

the important thing is what the staff deemed to be the facts of the case—and

that is to be determined by what is stated in the staff reply and not by what

appears in the request. Two, to make the requests publicly available would

add materially to the job of researching to determine current law or policy

without the contribution of evidentiary material of any real value. Three, the

publication of significant staff letters without making the requests public

might encourage an important self discipline on staff lawyers similar in sub-

stance to that resting upon judges and also upon anonymous lawyers in

public service who draft the interpretation which are published as "Opinions

of The Attorney General." The staff lawyer will know that the letter which

he prepares, either for his own signature or that of a superior, will stand or

fall on its own inherent merit. It will have to be carefully written and will

have to state accurately and briefly the material (i.e., the legally significant)

facts. Pride of authorship is to be encouraged. On occasion staff letters are

not as carefully thought out and drafted as one might wish, but, by and

large, they are superior in quality to the general run of the requests there-
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for.' I believe it would be most unfortunate if we were to be burdened with

the necessity of wading: through the verbose and often poorly drafted re-

(luests which the Commission receives for interpretative and no-action letters.

Release No. 4924 seems to demonstrate on the part of the Commission a

hypersensitive approach to the problem of confidential information. Publica-

tion of interpretative and no-action letters ouffht not involve any problem

with respect to the release or premature release of confidential information

prreater than that which the Internal Revenue Service faces in publishintj its

weekly bulletin. The ruling-s published in the IRS Bulletin are quite similar

to SEC staff letters. For example, they describe elaborate and important fi-

nancial plans or proposed transactions in detail and set forth the impact there-

on of the Revenue Code. Arbitrary symbols are substituted for the names of

companies and for the amounts (of dollars or securities) involved. Similar

editing: should be feasible for the SEC, except that in some instances reasona-

bly close approximation of the amounts of securities involved or of the num-
ber of offerees or purchasers mig-ht be necessary. The omission of corporate

names and the necessity on occasion of substituting approximations for ac-

curate figures should not involve any "considerable costs" or involve the risk

of rendering "meaningless if not affirmatively misleading the edited staff

responses.

For the purpose of giving adequate confidential treatment to a proposed

transaction or at least for the purpose of avoiding premature publication of

information concerning a proposed transaction, it might be well to have an

arbitrary policy of not publishing an interpretative or no-action letter until a

fixed period of time after its issuance. A period of two months should ordi-

narily be sufficient.

There may well be isolated cases in which it would be undersirable for the

interpretative letter or no-action letter to be published as soon as two months

after its issuance or possibly at any time in the future. I do not believe it

would be feasible to take care of these cases by entertaining requests for con-

fidential treatment. Without doubt the confidential treatment technique would

be abused, and a great many requests for no-action letters would unnecessar-

ily contain a supplemental request for confidential treatment thereby throw-

ing an additional, collateral and unprofitable burden on the Commission's

staff.

If, in a particular case, a lawyer believes he must consult with the staff on

an interpretative or policy issue and that publication of the staff reply would

reveal confidential information which would be detrimental to his client, he

should be content (i) to seek a conference with the appropriate staff member
to discuss the interpretative or policy problem, (ii) to submit a memorandum
of the material facts but not a letter or request for a no-action letter, and

(iii) to accept the oral comments of the staff member on the problem in lieu

of an interpretative or no-action letter. This procedure would serve as a re-

* The Division of Corporation Finance seems to have curbed the practice (luite common
some years ago of retyping the applicant's statement of facts on the Commission's stationery

and appending thereto a no-action recital. It is, therefore, disquieting to find the Chairman of

the Commission referring to this abomination as though it were a routine and acceptable

practice (see Panel Discussion, Public Information Act and Interpretative and Advisory Rul-

ings. 20 Admin. L. Rev. 1, 30 [1967]) rather than a regrettable and temporary makeshift

response to an excessive vv-orkload. The administrative vice in this practice is the creation of

a record which does not show that the responding staff member was, in fact, aware of the

significance of the information submitted ; but perhaps that is less important than the loss

of professional pride inherent in any such anthill process.
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straint on lawyers and discourasre them from making unnecessary requests for

confiden^^ial treatment. If the Commission decides to experiment with this

procedure, it might be well to require the lawyer seeking the conference to

submit a conference memorandum to the staff within a few days after the

conference so that the staff member participating in the conference will have

some assurance that there was no unfortunate misunderstanding with respect

to the significance of his remarks at the conference.

There is some vague language in Rel. No. 4924 that should not be passed

over without comment. The release repeatedly refers to making interpretative

letters and no-action letters "publicly available" without indicating in any
way what that means. It would be an outrage to do no more than to make
such letters "publicly available" by placing copies thereof in the public refer-

ence room. If it is decided that such letters should be made "publicly availa-

ble," they should be published periodically, preferably not more than once a

month on a predictable date, as a release, as a separate bulletin by the Gov-

ernment Printing Office, or as part of the SEC News Digest. Of these three,

it seems to me that separate publication as a bulletin by the Government
Printing Office (perhaps quarterly) would be preferable, although publication

from time to time in the manner illustrated by I.C. Rel. No. 5510 (Oct. 8,

1968) would be satisfactory.

Release No. 4924 sets forth the following as an objection to making inter-

pretative and no-action letters "publicly available":
"* * * the danger also exists that undue significance might be attributed

to the positions reflected in no-action and interpretative letters by per-

sons overlooking the context in which they were given, particularly if all

relevant facts are not included or policy considerations are not articu-

lated. Some persons also might not appreciate the fact that not all no-

action letters reflect an interpretation of the statute or rules, since in

some instances no interpretation is involved but merely in the expression

of a judgment with respect to conforcement policy."

Federal securities law is a fairly complicated matter with respect to which

careful laymen might prefer to seek the advice of counsel. Those who do not

are in far more danger of misunderstanding the statutes and the regulations

than they are of misunderstanding staff letters. In brief, in speaking of "some

persons not appreciating the significance of staff letters, the Commission is,

in substance, speaking primarily of the practicing bar, and the fair inference

to be drawn from the above quoted statement is that there is a danger law-

yers are more apt to give incorrect advice if they have access to staff letters

than if they are wholly ignorant of the content of such letters. I don't believe

the five Commissioners, whatever their private views may be, would wish con-

sciously to invite any such inference.

Release No. 4924, without direct attribution, quotes the Chairman as

saying

:

"A no-action letter may, in fact, be an interpretation of the statute;

most often, however, it is something entirely different. It may be a policy

decision in a particular case, after considering the priorities and prob-

lems before the agency, the manpower available [and] the effects on

the public . . . , whether it is necessary to crank up a proceeding if

someone should proceed in the manner suggested."

The quantitive implications in that quotation do not really allow for the fact

that quite frequently interpretations masquerade as no-action letters, and on
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occasion with unfortunate results. The no-action letter actually has been, in

many instances, in the past a technique for avoidinp: decisions or for per-

forming' the necessary analysis to be assured that the conclusions reached are

legally sound. I would hope that a revision of policy leading to the publica-

tion of staff letters would lead to a decrease in the number of no-action let-

ters which are in fact interpretations masquerading as policy decisions and to

a more effective articulation of the legal theories involved.

Release No. 4924 quotes Professor Kenneth Gulp Davis as stating that
***** some of the most important law of the SEC is embodied in this big

batch of no-action letters. This is law. The interpretations are law." The

quoted comment was made by Professor Davis at the Panel Discussion on the

Public Information Act and Interpretative and Advisory Rulings on April 7

and 8, 1967 (20 Admin. L. Rev. 1, 29). The Commission goes on to state in

Rel. No. 4924 that it "* * * does not agree that this much significance should

be attached to the views expressed by the staff * * *." This is a substantially

milder statement than the response made by the Chairman of the Commission

to Professor Davis at the aforementioned panel discussion:

"This is not secret law. It is true however it may be lore, 1 - o - r - e, but

it is not law, 20 Admin. L. Rev. 1, 29 (1967)".

I doubt there is anything' in the history of Anglo-American law or in the his-

tory of the Securities and Exchange Commission that would tend to support

the proposition that such letters are not law. Interpretative letters are law in

much the same sense as an opinion of the Attorney General or a decision by a

District Court of the United States is law. The important point is the degree

of authority inherent in an interpretative letter. They are not perhaps as au-

thoritative as a District Court opinion or even an opinion of the Attorney Gen-

eral. They are not binding on the Commission or the staff in subsequent

ca.ses. The Commission and the staff should not and do not hesitate to overrule

those letters that experience demonstrates to have been erroneous or unwise.

Certainly and obviously such letters are far less authoritative than opinions

issued by the Commission in formal proceedings. All of these limitations

should be obvious to lawyers who find administrative law a part of their

practice. In fact, it would not be demanding too much to expect lawyers also

to understand that opinions issued by the Commission in formal proceedings

(e.p:., the Unity Gold opinion, 3 SEC 618 [1938] or the duPont opinion, 34

SEC 531 [1953]) cannot be effectively overruled by no-action letters ema-

nating- from the Division of Corporation Finance or the Division of Corporate

Regulation.

In brief, it is hoped the Commission will adopt a definite policy of publish-

ing significant interpretative letters; that it will be highly selective in such

publication; that such policy will lead to a substantial decrease in the number

of applications for interpretative or no-action letters; that the decrease in this

part of the workload will result in a substantial improvement in the quality

of interpretative letters including' incorporation therein of some traces of the

leg'al reasoning connecting the facts with the conclusion; and that the contro-

versy over the question whether such letters are "law" will effectively im-

press the Commission and its staff with an awareness that the staff lawyers

preparing these letters are performing an essential and important judicial

function in responding to applications.

Very truly yours,

/s/ Robert E. Hone.
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APPENDIX D
WILLIAM B. MATTESON THE ASSOCIATION OF THE BAR

Chairman of the City of New York
320 Park Avenue 42 West 44th Street

New York 10022 New York 10036

PL 2-6400

Committee on Securities Regulation

October 31, 1968.

Securities and Exchange Commission
500 North Capitol Street, N.W.
Washingtoyi, D.C. 20549

Securities Act of 1933

Release No. U92U

Dear Sirs: This letter is submitted by the Committee on Securities Regula-

tion of the Association of the Bar of the City of New York in response to the

"Request for Comments on Whether Staff Interpretative and No-Action Let-

ters Should be Made Available to the Public," as contained in the above-

mentioned Release.

The Committee on Securities Regulation represents a large segment of that

portion of the Bar of the City of New York which deals on a regular basis

with the Commission and its staff. As such, the members of the Committee
are keenly interested in maintaining and developing channels of communica-
tion with the Commission and its staff in order that they may more effectively

advise and protect their clients. In the past, informal interpretative assist-

ance by the staff of the Commission has been most helpful in this regard, and
the Committee would be opposed to any change in practice which would in-

hibit or cut down this assistance in the future.

In general, it is the consensus of the Committee that there is no general

dissatisfaction with the present practice of issuing interpretative and no-

action letters on a non-public basis. Moreover, the publishing by the Commis-
sion from time to time of releases on significant interpretative or policy ques-

tions, or summarizing in general interpretations given by members of the

staff, or dealing with policies and procedures pursued by the staff in adminis-

tering the Federal securities laws, has been of great value. We note with in-

terest the statement in Release No. 33-4924 that this po'icy will be

"increasingly pursued" in the "months ahead." However, we strongly urge

that whenever possible or appropriate an opportunity be given to the mem-
bers of the bar and to the public to review and comment on any releases of

general interest before they are adopted.

In the opinion of the Committee, the drawbacks of publication of interpre-

tative and no-action requests and replies outweigh the possible advantages to

be gained from such publication. Thus, the Committee would be against mak-
ing interpretative and no-action letters generally available to the public.

On the other hand, the Commission might consider, in conjunction with

stepping up its program of issuing general releases, the issuance from time

to time of releases summarizing some of the factual situations presented and
interpretations and positions taken by the staff in significant past interpreta-

tive and no-action letters (without disclosing identifying facts or names). If

this is done, we would hope that it would include positions which were favor-

able as well as unfavorable to the applicant. In this way, some of the more
important and perhaps more helpful examples of positions taken by the staff
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could be made known without running: into the difficulties and problems aris-

ing from publishing all letters indiscriminately. (The Commission may, to

some extent, have anticipated this suggestion, as indicated by Investment
Company Act of 1940 Release No. 5510, issued October 8, 1968).

While we think the Release touches on the major considerations pro and
con publication of interpretative and no-action letters, it may be helpful to

refer to those that in our view militate most strongly against a change in the

Commission's practice.

Interpretative and no-action letters from the Commission containing rul-

ings on specific facts by the staff of the Commission will often be confusing

and misleading unless tempered with many more caveats and much more rea-

soning than normally is found in interpretative and no-action letters from
the staff. Moreover, there is no question in our mind that "writing for the

public" would not only inhibit requests but justifiably inhibit the number of

cases in which the Commission would be willing to issue replies. From the

applicant's point of view, we feel strongly that many business transactions

could not be the subject of an interpretative or no-action request if the facts

automatically became part of the public domain. Moreover, the facts detailed

in a no-action letter may not be those which the individuals involved (includ-

ing those not involved in the application) want, for personal reasons, to re-

ceive wide publicity.

We agree that interpretative and no-action letters are presently effective

methods for assisting the bar and the public and for administering the laws

by the Commission. We agree that a denial of a no-action letter or an adverse

interpretation will inhibit action contrary to such advice as the parties in-

volved are put on notice that they will face opposition by the Commission.

Moreover, if litigation subsequently develops, the fact of prior negative ad-

vice from the staff of the Commission will undoubtedly influence the court in

making its decision. Any change in practice which would decrease the oppor-

tunities of the Commission to pass on fact situations before they happen

would, in our view, be detrimental.

We do not believe that the non-public nature of these letters violates any

concept of fairness in dealing with the public. All members of the public are

equally in a position to ask for an interpretative or no-action letter. As to

apprising the public and the bar of the law, we would rather rely on the

Commission (often upon the urging of private practitioners and bar associa-

tion committees) to publish general statements of policy and interpretations

where they are needed or would be helpful. In our view this should be ade-

quate to disclose the "law."

We do not agree that publication of the letters will make people more can-

did in setting forth the details of a transaction. Quite the contrary, we would

think that lawyers would be constantly pressed by their clients to disclose no

more information than is absolutely necessary, if the information disclosed

was automatically made public. No client likes to see his private business

dealings spread over open documents or in the newspapers.

As to work load, it has always been within the discretion of the staff of the

Commission to refuse to issue interpretative or no-action letters. We think it

is within the discretion of the Commission to discourage requests where they

are unnecessary. Administratively, the Commission might want to consider

simplifying the form of its reply to requests by such devices as not restating

the facts contained in the request letter. Publication of interpretative or no-
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action letters would, in our view, only increase the burden on the Commission
as the wide dissemination of such letters would demand much more in the

letters in the way of reasons for the Commission's position than is now often

included in such letters.

We do not consider a delay in publication to be an answer as the private

nature of some of the inquiries does not always change with time. Moreover,
the suggestion to cull identifying facts and names out of the correspondence

would not only be tremendously time consuming for the staff, but could be
very misleading in the final product.

To summarize, the Committee is of the opinion that on balance the publica-

tion of interpretative or no-action requests might well destroy the useful

channels of communication now open between the staff of the Commission
and the bar and the public. Moreover, it would tend to reduce the flexibility

of the staff's administration of the law and its ability to deal with the many
difficult and diverse questions presented to it. Thus, we urge the Commission
to adhere to its long-standing practice of non-publication of interpretative

and no-action letters.

Respectfully submitted,

/s/ William B. Matteson
Chairman.

APPENDIX E

Memorandum in Response to Letter of July 8, 1968, From Warner W.
Gardner Re No-Action Letters

1-2. Volume of business and complexify or difficulty of issiie.

No precise statistics are kept of all no-action letters. The great bulk of

these is issued by the Division of Corporation Finance, which estimates that

these letters are currently being issued at the rate of approximately 5,000

per year (in that Division letters rarely take the form of an interpretation as

.such). The Division of Corporate Regulation sent out approximately 640 let-

ters of interpretation or no-action letters during fiscal 1968, of which less

than 20% were no-action letters. That Division also estimates that during

that period it has given as many as 4,000 telephone responses to inquiries

involving interpretations of various sections of the acts and rules and regula-

tions thereunder. The Division of Trading and Markets has issued approxi-

mately 400 interpretations and no-action letters during the past fiscal year.

Inquiries as to interpretations are also answered by our regional offices, but

these normally relate to generally well-settled interpretations and rarely take

the form of a no-action position.

The issues involved range from relatively simple questions that can be an-

swered in a matter of moments to questions involving highly complex facts

and extremely troublesome problems. Because of this, case load figures would

probably not be very meaningful and for the most part no such statistics

have been kept.

3. Ho7v the matter arises.

There is no statutory requirement that the Commission's staff provide

members of the public with no-action letters. As a public service, however.
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the staff provides such letters upon request by members of the public for ad

hoc determinations of whether, with respect to the particular facts presented,

the staff will or will not recommend enforcement action to the Commission.

4-5. Basis of action and availability of sources therefor.

No explanation of favorable action is usually sought or given and normally

no more than a very general explanation, if any, is given for unfavorable

action. No-action requests are granted or denied on the basis of the staff's

interpretation of the statutory provisions and rules involved, relevant court

and Commission decisions, and Commission releases to the public. In addition,

consideration is given to the position taken in previous no-action letters and

whether or not there appears to be a possibility of injury to the investing

public if the proposed activity is undertaken. Except for the latter two catego-

ries, all of these sources, of course, are available to the applicant.

From time to time the Commission has made public interpretative sum-

maries of particular areas of the securities laws. See examples attached. In

the past it has been felt that it was not feasible to make no-action letters

publicly available. Normally it was believed that the applicant felt the facts

contained in his request would be treated as confidential, and in some in-

stances disclosure of the information might have an unwarranted effect on the

stock market. Moreover, taken out of context the no-action letter in some in-

stances might be misleading; and if the letter had to be made public, there

might be greater delay in its issuance in order to include additional

background material that might be deemed necessary to eliminate possible

misunderstanding. Similar considerations it has been felt apply to digests of

such letters that have been kept for staff use. Another consideration in not

making no-action letters public has been the belief that these letters assisted

in enforcement of the statutory provisions by advising the staff in advance of

activities that might be questionable; if the letters were to be made public, it

was feared this procedure might be discouraged.

The Commission is about to undertake, however, to publish for public dis-

tribution on a periodic basis summaries of the more important staff rulings.

In addition, the Commission is giving active consideration to the possibility of

making future letters responding to no-action requests public.

A comprehensive digest of past staff rulings does not appear to be feasible,

since indices now used by the staff are at best helpful only if the letters re-

ferred to are available and because the manpower required to make a useful

public digest could be spent on much more important things.

6. "Evidence" on which staff acts.

In reaching its decision on a no-action request, the staff normally relies on

the material submitted by the applicant. If the staff is in possession of reli-

able information which raises a question as to the good faith of the applicant,

it may refuse to give a no-action letter and may or may not advise the appli-

cant of the reason for such refusal, depending upon whether or not there is a

pending investigation.

7-9. The process of decision and review procedures.

A recommendation in a no-action matter is normally initially drafted by a

staff attorney and is then reviewed by one or two senior staff members.
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The final decision on a no-action request is reached by staff members at the

senior staff' level (GS-14, -15 and above, often the division's chief counsel).

In eff'ect, the Commission has provided for a limited review on its own mo-

tion in a no-action matter through standing' instructions to the staff that

novel matters or questions involving important policy determinations are to

be referred to the Commission, along with a recommendation of the referring

division. Upon receiving unfavorable advice from the staff on a no-action re-

quest, the applicant may always request that the matter be referred to the

Commission for a review by it, on policy or legal grounds, of the determina-

tion reached by the staff, and the Commission will, on occasion, review the

matter. The Commission might reach its decision immediately or might re-

quire several weeks.

The applicant normally presents his views to the staff by letter; but, at the

applicant's request, this may be supplemented by a conference prior to the

staff's determination.

The length of time required to reach a decision ranges from several min-

utes to several months—depending upon the difficulty of the questions in-

volved, whether the issues presented are so novel or complex that the staff

deems it appropriate to advise the Commission of the disposition the division

proposes to make, and any attendant urgency.

Attempted intercession by members of Congress is very rare.

8. Attitude of decider.

The no-action letter procedure is used to assist persons to comply with the

law in prospective transactions, to discourage unlawful transactions, and to

assist in effectuating transactions that do not appear to be contrary to the

intent of the statutes and rules. With respect to a particular request, any or

all of these considerations might be involved.

10. Availability of judicial review.

No judicial review is available from the denial of a no-action request, as

such, because the denial is essentially the informal advice of the staff that

should the applicant undertake the proposed activity the staff may recom-

mend that the Commission take enforcement action. While it is by no means
clear, it has been held that the Commission may grant a declaratory judg-

ment with respect to the type of question that often arises in a no-action re-

quest.'' Except in rare situations the Commission is not required to do so,*"

but if it should, there would, of course, be judicial review. Otherwise the posi-

tion of the staff could be tested only by an enforcement action brought by the

Commission should the applicant ignore the staff's advice.

11. Formulation of staff advices into regulations.

In view of differing facts involved in each no-action request, it is often im-

possible to formulate meaningful regulations that will take care of such mat-

ters; but where particular questions are frequently presented for no-action

i^U.S.C. 554(e) fforineily Sec. 5(d) of the Administrative Procedure Act]; First Savings

& Loan Association of the Bahamas, LTD. v. Securities and Exchange Commission, 358

F.2d 358, 360 (C.A. 5, 1966). But see Attorney General's Manual on the Administrative Pro-

cedure Act 59 (1947).

^ Certain statutes administered by the Commission provide for declarations of status. See,

e.g.. Public Utility Holding Company Act of 1935, Sec. 2(a)(7)(B).
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consideration, if possible the advice generated by the question may bo formu-
lated into a regulation.

APPENDIX F

For release Friday, September 20, 1968

Securities and Exchange Commission
Washington, D. C.

SECURITIES ACT OF 1933

Release No. 4924

SECURITIES EXCHANGE ACT OF 1934

Release No. 8410

HOLDING COMPANY ACT OF 1935

Release No. 16166

TRUST INDENTURE ACT OF 1939

Release No. 253

INVESTMENT COMPANY ACT OF 1940

Release No. 5494

INVESTMENT ADVISORS ACT OF 1940

Release No. 229

Request for Comments on Whether Staff Interpretative and No-Action

Letters Should Be Made Available to the Public

There have recently been suggestions made that interpretative advice and

"no-action" letters provided by staff officials of the Commission to inquiring

persons should be made publicly available.' The Commission has been

weighing the advantages and disadvantages of following such a procedure

and would appreciate receiving the comments of interested persons.

Initially, the Commission notes that under its interpretation of the Public

Information Act, 5 U.S.C. 552, this information is not required to be made
public. That Act requires "those statements of policy and interpretations

which have been adopted by the agency" to be made available for public

inspection and copying, 5 U.S.C. 552(a) (2) (B), and provides generally that

identifiable records of an agency must promptly be made available to any

person upon request, 5 U.S.C. 552(a)(3). The Commission has by rule de-

scribed the means by which the Commission itself may, in its discretion, pro-

vide informal policy and interpretative statements upon request, but has made
clear that "opinions expressed by members of the staff do not constitute an

official expression of the Commission's views. . .
." 17 CFR 202.1(d). Fur-

thermore, the rule adopted by the Commission to implement the Public

Information Act, in reliance upon an exemption from its provisions, 5 U.S.C.

552(b)(4), at present provides that "[t]rade secrets and commercial or fi-

nancial information obtained from a person and privileged or confidential,

'' See, Remarks of Professor Kenneth Gulp Davis, Panel Discussion, Public Information

Act and Interpretative and Advisory Rulings, 20 Admin. L. Rev. 1, 28-29 (1967); Report of

Committee on Public Information, 5 Annual Reports of Committees, Section of Administra-

tive Law, A.B.A. 74 (1968).
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including . . . [i]nforniation obtained in connection with interpretative let-

ters or no-action letters which is deemed to have been submitted in confidence

unless the contrary clearly appears" will not generally be published or made
available to any person. 17 CFR 200.80(c) (4).

We also note that the Commission has an established policy of publishing

from time to time releases which state its views or those of responsi-

ble members of its staff with respect to significant interpretative or policy

questions arising under the Acts which it administers, or reflect and summa-
rize interpretations which have been issued by the staff with respect to vari-

ous matters, or state the procedures and policies pursued in the administra-

tion of various aspects of the Federal securities laws. It is intended that this

policy will be increasingly pursued in the months ahead, regardless of what
decision is ultimately reached with respect to the availability of staff interpre-

tative and no-action letters.

The informal advice given by members of the Commission's staff to the

public frequently takes the form of interpretative letters and no-action let-

ters.* The former, of course, are opinions of the application of the law to

contemplated factual situations. In a no-action letter, an authorized officer of

the Commission's staff may state with respect to a specific proposed transac-

tion that the staff will not recommend to the Commission that it take en-

forcement action if the transaction is consummated exactly as it has been

described.*

In the past, neither interpretative letters, no-action letters, nor the inquiries

upon which they have been based have generally been made available to

the public. In part, this policy has been based upon a belief that a member of

the public should be able to obtain the advice of the Commission's staff with-

out fear that information provided to the staff for that purpose might be

made public in a manner that might adversely affect his lawful business ac-

tivities or invade his personal privacy. Untimely disclosure of information

might also prejudice the interests of others and in some instances could have

an unwarranted impact upon the public securities markets. The willingness

of the staff to state its position with respect to particular proposed transac-

tions has undoubtedly promoted compliance with the statutes by reducing un-

certainty and by deterring persons from consummating transactions which

they might otherwise proceed with in the mistaken belief that no enforcement

action would be called for. If fear of public disclosure should reduce the flow

of requests for such letters, certain of these benefits might be lost. The danger

also exists that undue significance might be attributed to the positions re-

flected in no-action and interpretative letters by persons overlooking the con-

text in which they were given, particularly if all relevant facts are not in-

cluded or policy considerations are not articulated. Some persons also might

not appreciate the fact that not all no-action letters reflect an interpretation

• Part 202 of Title 17 of the Code of Federal Regulations describes the informal and other

procedures that may be employed by members of the public in dealing with the Commission.

Section 202.2 pertains to prefiling assistance and interpretative advice, noting that inquiries

may be directed to an appropriate oificer of the Commission's staff.

' "A no-action letter may, in fact, be an interpretation of the statute; most often, however,

it is something entirely different. It may be a policy decision in a particular case, after con-

sidering the priorities and problems before the agency, the manpower available [and] th6

effects on the public . . ., whether it is necessary to crank up a proceeding if someone should

proceed in the manner suggested." Panel Discussion, Public Information Act and Interpre-

tative and Advisory Rulings, 20 Admin. L. Rev. 1, 24 (1967).
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of the statute or rules, since in some instances no interpretation is involved

but merely the expression of a judgrment with respect to enforcement policy.

On the other hand, it has been stated that "it would seem anomalous that

an agency which embraces disclosure as a fundamental philosophy should

adopt a flat non-disclosure policy with respect to administrative determina-
tions it generates," '" and it has been contended that ".

. . some of the most
important law of the SEC is embodied in this big batch of no-action letters.

This is law. The interpretations are law." " While the Commission does not

agree that this much significance should be attached to views expressed by
the staff, it may nevertheless be true that practitioners might find the.se let-

ters helpful, even if available in a modified form, as, for example, with iden-

tifying details deleted. Further advantage of public disclosure may result

from the fact that some persons may be less than candid in purporting to

prrvide the complete and accurate information requested by the staff; if a

procedure were adopted by which all requests for no-action and interpretative

letters were made public in the form in which received, it is argued that this

would be less likely to occur. Another possible advantage of public di.sc^osure

might be that of discouraging unnecessary requests. The Commission's staff'

has been faced with a growing volume of requests for no-action and interpre-

tative letters and has found it increasingly difficult to devote to each the de-

gree of analysis it deserves. It may be that the informal advisory procedures

are increasingly being employed by attorneys as a substitute for their own
examination of applicable precedents and other materials from which an at-

torney may and should be able to draw his own conclusions without imposing
upon the time of the Commission's staff and that in such situations public

disclosure of their requests might serve to discourage them. It is argued,

however, that even full public disclosure may not be considered too high a

price to pay for the expert views of the staff on novel questions of law or on

the application of existing principles to novel or unusually complex factual

situations.

In light of the foregoing factors, it appears to the Commission that the

legitimate concerns that suggest the necessity for public disclosure on the one

hand and those which on the other hand would seem to militate in favor of

the present policy of non-disclosure are largely related to interests of mem-
bers of the public. Indeed, an attorney who may today seek the fullest possi-

ble access to statements previously made by the staff to other persons, as well

as the facts upon which they are based, may tomorrow vigorously resist

public disclosure of the facts related to his own client's inquiry. From its

viewpoint, the Commission is satisfied that neither administrative necessity

nor convenience compels either adherence to or rejection of the present policy

of non-disclosure.

An approach that has been suggested to, and which is under consideration

by, the Commission would be the public disclosure of all interpretative and
no-action letters, and the requests to which they respond, but only

after an appropriate length of time has elapsed—such as two or three

months. It is argued that this would eliminate the possibility in many
cases of a pi'emature public disclosure of the facts involved in the re-

'" Report of Committee on Public Information, 5 Annual Reports on Committees, Section of

Administrative Law, A.B.A. 74, 78-79 (1968).
" Remarks of Professor Kenneth Culp Davis, Panel Discussion, Public Information Act and

Interpretative and Advisory Rulings, 20 Admin. L. Rev. 1, 29 (1967).
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quests when such disclosure might adversely effect significant lawful in-

terests and might thus permit full and unabridged disclosure of both inquiry

and response. Such a procedure could be made flexible to provide that disclo-

sure in an appropriate case could be accelerated or delayed.

This approach would assure the fullest practicable disclosure of useful in-

formation and would have the additional advantage of ease of operation—

a

significant factor at a time of budgetary limitations and manpower reductions.

Those benefits would be obtained, however, by denying confidential treatment

to persons seeking advice in all but the most exceptional cases—a result

which, it is argued, may significantly impair the usefulness of the informal

procedures to members of the public.

As indicated above, consideration has also been given to the possibility that

the inquiries received from members of the public might be retained in confi-

dence while the no-action or interpretative letters written by the staff are

made available with identifying details deleted. But it would appear that

such an attempt to afford confidential treatment may, at considerable cost,

render meaningless if not affirmatively misleading the edited staff responses.

To some extent, no-action requests stem from uncertainty as to the correct

legal answers to particular problems. Some measure of uncertainty is inevita-

ble in the application of general propositions to concrete cases. The Commis-
sion has in the past attempted through rule making and other efforts to re-

duce the extent of the area of uncertainty. At the moment, a broad study of

disclosure policy is underway at the Commission. It is hoped that these steps

will, in time, reduce the need for no-action letters in particular fact situations.

All interested persons are invited to submit their views and comments, in

writing, to the Securities and Exchange Commission, Washington,
D.C. 20549, on or before November 1, 1968. Such communications will be

considered available for public inspection.

By the Commission.

Orval L. Dubois
Secretary.

APPENDIX G

Comments of Staff or Commission Demonstrating Reliance Upon In-

ternal Precedents in Staff Memoranda to the Commission or Commis-
sion Minutes on No-Action Matters

Minute date: (Blanks substituted for identifying details.)

6/5/67 "Action was deferred, it being understood that the

staff would prepare a memorandum for the Commission's

consideration setting forth the facts and circumstances

involved in previous cases of this type where *no-action'

letters had been granted." (Commission minute.)

5/15/67 "Based upon the opinion expressed in our letter re-

garding Stock (memorandum dated July 19, 1966

and Commission minute dated July 21, 1966) and similar

cases the Division recommends that the request for a 'no-

action' letter be granted." (Staff memo of 5/10/67 in con-

nection with Commission minute of 5/15/67.)
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6/12/67 Request for exemption from prospectus delivery re-

quirements: "The Commission approved similar requests

for exemption from the requirements of Rule 425A and
Section 4(3) (B) in connection with the following registra-

tion statements: [Listing 9 cases under various file num-
bers.] (Staff memo.)

6/19/67 (From commission minutes)

:

"Mr. Michaely reviewed the circumstances of the re-

quest for the 'no-action' letter, as set forth in the

Division's memorandum of June 7, 1967; expressed con-

cern over the precedential effect which a 'no-action' posi-

tion in the instant case might have, but indicated that he

would not recommend a Court action to enjoin a sale;

and stated that, under the particular circumstances of the

case, the Division proposed to advise counsel for the

trustees that, if they wished to withdraw the request for

a 'no-action' letter in the matter, they should proceed to

do so and the request would be deemed withdrawn."

8/15/67 "The question was presented whether the recipients

of the shares would be free to sell the stock with-

out registration under the Securities Act of 1933 pursuant

to provisions of Rule 133 thereunder. The Commission
declined to authorize the issuance of further 'no-action'

letters in situations such as this pending a reconsideration

of past rulings and interpretations in this area and the

issuance by the Commission of further or amended rules."

9/7/67 "We believe that the instant request may be distin-

guished from the recent no-action request of ,

former Board Chairman and President of Corpo-

ration which was denied by the Commission on April 3,

1967, upon recommendation of this Division. [Goes on to

distinguish on question of control] (Staff memo, Septem-

ber 4, 1967.)

Same Case "Unlike the situation adequate information

concerning . is in the public domain as the com-

pany is subject to FCC jurisdiction and files periodic re-

ports with this Commission pursuant to Section 13 of the

Sec. Ex. Act." (Staff memo, September 4, 1967).

9/13/67 Commission's comment after accepting Division's rec-

ommendation of denial : "However, the Commission indi-

cated that it does not necessarily accept the arguments

as articulated in the memorandum, particularly the dis-

cussion with respect to mergers." (Commission minute.)

11/8/67 "The Division and the Commission have generally

taken the position that when an individual who has pur-

chased securities for investment subsequently dies, a sale

of such securities by his estate is not inconsistent with

the decedent's investment intent ... 1 [Footnote].

Footnote 1 reads:
' In Estate of , Commission Minute July 23,
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1962, and Estate of Commission Minute Febru-

ary 4, 1963, upon the Division's recommendation, the Com-
mission held inter alia, that death was a change of circum-

stances sufficient to justify the sale by the decedents'

estates of securities which the decedents had acquired for

investment." (Staff memo.)

11/27/67 On presentation of general counsel Commission ap-

proved "no-action" position (rather than requested declar-

atory order)—reluctantly in view of some conflict with

Guild Films. Then said

:

"This determination should not be taken as a reflection

of the Commission's position in other similar situations

not involving pre-Guild Films undertakings and commit-

ments." (Commission minute.)

12/22/67 "The Commission has approved numerous similar re-

quests for exemption from the requirements of Rule 425A
and Section 4(3) (B) in connection with registration state-

ments of various Canadian governmental filings." (Staff

memo.)

1/22/68 "The same questions that are presented by this re-

quest were last considered by the Commission on August
17, 1964, in connection with the request by
Company for a no-action letter covering a proposed

sale of . . .
."

"In [that] matter the Division took the position that

the shares were an unsold allotment and consequently

could not be publicly sold, except in compliance . . . [with

registration and prospectus requirements.]"

"The Commission approved the Division's recommen-
dation that the request for a no-action letter be denied.

(See Division's memorandum dated August 13, 1964 and
Commission minute dated August 17, 1964.) . . .

"The circumstances relating to the proposed sale of

the stock were similar to the circumstances pre-

sented by the present request." [Goes on to cite fact

comparisons.] . . .

"The Division had recommended that the requests

by be denied, citing the Commission's position in

the case. In the Commission minute dated March
25, 1965, the Commission indicated, however, that these

two cases might be distinguished from the "underwriter-

unsold allotment" category and suggested that consider-

ation should be given to the formulation of a general

policy, perhaps setting forth conditions relating to the

granting of such requests. The staff was instructed to give

further consideration to those requests and to the overall

question and to report to the Commission later."

"On April 13, 1965, the Division submitted a mem-
orandum in which it stated that it had considered the

questions and concluded that it would be difficult to draft
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standards of general applicability to these situations. The

staff also expressed the view that adoption of general

standards would sacrifice a measure of administrative

flexibility and recommended that for the time being each

request be considered on an individual basis." (Staff

memo, 1/17/68.)

APPENDIX H

Factors To Be Analyzed in Studying and Comparing No-Action Matters

Presenting the Application of the Concept of "Changed Circum-

stances"

1. Company name.

2. Party originating the request and party proposing to sell stock.

3. Lawyer : Name and location.

4. Number of shares to be sold; present price and trading volume.

5. Number of shares personally owned. Number of shares controlled with

others.

6. Total number of shares outstanding and other facts relating to pos-

sible control by applicant or by person from whom he acquired the stock.

7. Date of acquisition of the stock to be sold. Date of the letter requesting

a no-action letter. Date of other acquisitions of stock of the same class.

8. Holding period to date of no-action letter.

9. Manner of acquisition of the stock to be sold. Was stock subject to a

formal investment restriction?

10. Proposed manner of disposition.

11. Claimed "special circumstances" and extent of detail provided.

12. Substantiation, if any, of claimed special circumstances.

13. Staff processing:

(a) Whose signature on the responding staff letter? Which staff at-

torney originated it?

(b) Does the file reflect a file search? Which files were searched?

Results?

(c) Further staff fact inquiry made? How? What facts sought?

(d) Further written statements received from applicants? Recorded oral

statements?

(e) Written submission on legal issues?

(f) Date of the original inquiry? Date of final staff response?

14. Factors expressly stated in the staff response as affecting the deter-

mination:

(a) Facts

(b) Interpretation

(c) Conclusions

15. Additional factors appearing to affect the determination but not ex-

pressly stated in staff response.

(a) Implication

(b) Expressly stated in file, but not stated in response?

16. Date that reconsideration sought? How communicated?

17. Grounds urged for reconsideration?
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18. Processing of reconsideration: applicable items 1-15 above.

19. Manner of reconsideration sought? (Staff? Commission?)

20. Date brought to the Commission?

21. Form of Commission consideration requested? (Hearing? Written sub-

mission?)

22. Form of Commission consideration given? Date?

23. Disposition recommended by staff? Grounds for that recommendation?

24. Commission disposition? Date?

25. Grounds stated by Commission for disposition? Indicate views towards

grounds recommended by staff?

26. Any unstated grounds appear to have affected the disposition?

APPENDIX I

The following questionnaire was submitted to 43 staff attorneys in the Di-

vision of Corporation Finance. Probably because of the length and complexity

of the questionnaire, only ten replies were received. Five of the replies were

from attorneys who had been handling no-action matters for one year or less,

and three were from attorneys with experience of six months or less. On the

other hand, four responses came from attorneys with experience ranging

from 18 months to 3% years. In view of the relative instability of the force

of attorneys in the Division as a whole, this is probably a satisfactory cross-

section.

While some responses seemed so conflicting or inconclusive as to render

them unreliable, many of the other answers seemed worth analyzing and re-

cording. Those considered unreliable are left blank on the following form;

but summaries or averages of the more reliable answers are inserted in, or

follow, the appropriate blanks. Where the variations in the answers of the

more experienced staff attorneys seemed possibly significant, their answers

are separately averaged and recorded in parentheses following the cumula-

tive report of all responses.

The staff attorneys were invited to comment on the fairness or effective-

ness of the no-action process, and five respondents supplied comments, which

are reproduced following question number 31.

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

726 Jackson Place, N.W.
Washington, D.C. 20506

May 16, 1969.

Questionnaire Relating to the Administrative Processes of the

Division of Corporation Finance In Handling "No-Action Letters"

(Submitted on behalf of the Administrative Conference of the United States

by William J. Lockhart, consultant to the Conference)

Introduction

The Administrative Conference of the United States is a Federal adminis-

trative agency established by statute (5 U.S.C.A. §§ 571-576) "to study the
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officiency, adequacy, and fairness of the administrative procedure used by ad-

ministrative agencies" and to make recommendations to those ends.

A Committee of the Conference has undertaken a few test studies in the

area of informal procedures, amonp^ which is a study of the Division's proce-

dures in rendering: interpretive advice, focusing primarily on "no-action" let-

ters. This study, together with information developed in interviews and ex-

amination of files, will ultimately form the basis for recommendations to the

Administrative Conference, and presumably by it to the Securities and Ex-

change Commission. It may also form the basis for broader recommendations

to other agencies relating to their advisory processes.

The following questions are designed to obtain the views of the branch at-

torneys on the processing of no-action letters and other interpretive advice by

this Division. The questions relate to both oral and written requests for in-

terpretive advice, with the major focus on the processes resulting in the ren-

dition of "no-action letters." However, with stated exceptions, the inquiry ex-

cludes advice given in connection with the processing of registrations, proxy

statements or '34 Act reports.

Except where otherwise specifically indicated, questions concerning "no-

action letters" or "no-action requests" refer to the process of rendering writ-

ten advice respecting the position the staff would take if stock were sold

without registration under the Securities Act. This, of course, is somewhat

broader than the mere question of "may I sell" because it encompasses advice

on such questions as private offerings, intra-state exemptions, and the like

which also are routed through the office of the Chief Counsel of the Division.

The time necessary to respond to this questionnaire should be approxi-

mately an hour. Most questions call only for percentage estimates based on

your own experience; no specific count is requested. Where questions range

beyond matters in which you generally have first-hand experience, your best

judgment is nonetheless requested, but please circle the response. In some in-

stances different questions are designed to deal with a single problem; in

those cases your tolerance is solicited.

Responses will be kept fully confidential, though the full substance of the

responses will be compiled and reported. Because further discussion of prob-

lems raised by your responses may be helpful, you are invited to sign your

name; but if you prefer to remain anonymous, your completed questionnaire

will still be most helpful. Merely return the completed questionnaire by mail-

ing it in the enclosed, franked envelope to the undersigned.

The Chief Counsel of the Division has approved the distribution of the

questionnaires, but his approval implies no endorsement of the questions.

Responses, of course, are voluntary, but will be of great assistance in making

an informed appraisal of the process. I would appreciate receiving your re-

sponse not later than June 9, 1969.

Thank you for your thoughtful assistance.

William J. Lockhart

College of Law
University of Utah

Salt Lake City, Utah 81^112.

Name

1. Approximately how long have you been employed in a position involving

some responsibility in the "no-action" process?
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2. Approximately how many written responses to no-action requests do you
prepare per month? 18.

3. How many written statements of interpretive or general advice other
than no-action letters (and excluding registration matters) do you pre-
pare per month? few.

4. How many requests for oral interpretive advice (excluding registration
matters and inquiries relating to pending no-action letters) do you re-

spond to per month? few.

5. Please provide your best estimate of your allocation of time to the fol-

lowing functions:
(a) Analysis of registration filings, '34 Act reports, proxy materials, and

letters of comment. 62%
(b) Oral or written advice relating to (a). 1%
(c) Preparation of no-action letters, other interpertive statements, and

oral advice on matters other than those involved in (a) and (b)

above. 21%
(d) Other funtions? (Please indicate generally) 3-6%

6. What proportion of the requests for oral advice (excluding registration
and '34 Act matters and pending no-action letters) do you make a
record of? %. How and where recorded? .

No consistent practice

7. In what proportion of the requests for oral advice (excluding registra-
tion and '34 Act matters) does your advice include approval or recom-
mendation of a specific course of action? %. (Wide variation:
6 = 0%; 2 = 50%; 2 = 104-25%.)

8. In what proportion of the requests for oral advice (excluding registra-
tion matters) do you render specific advice about staff or Commission
thinking on interpretive problems relating to statutes, rules, releases, or
judicial or administrative precedents? %. (Similar wide variation.)

9. In what proportion of the requests for oral advice (excluding registra-
tion matters) do you find it necessary or desirable to confirm the posi-

tion you take by research, followed by a return call? %. By dis-

cussion with your branch chief or with other branch attorneys? .%.
With attorneys in the office of the Chief Counsel? %. Others
(specify) %.

10. In what proportion of the written no-action requests is it necessary to

obtain supplementary material facts from the party? 24% From Com-
mission files? 44%>. By independent investigation? 3%(5). Other?

(Please indicate source)

11. In what proportion of the written no-action requests are the facts

submitted by the applicant materially inconsistent with facts available

to the staff in Commission files? 2%.
12. Give your best estimate of the proportion of the requests for no-action

letters that are instigated as a direct result of the refusal of a broker
or transfer agent to execute a transaction without such a letter? 49%.

(41%)
13. What proportion of the written no-action requests expressly state the

specific legal or interpretive questions which, in the applicant's view, are
critical to determining his request? 37%. In what proportion of those

cases is the stated question actually determinative! 77%.

14. In what proportion of the no-action requests do the following kinds of

questions play a decisive role?
(a) Legal-interpretive questions concerning the meaning and bound-

aries of statutes, rules, releases, and judicial and administrative
precedents? 32% (48%).

(b) Partially-interpretive questions of "ultimate fact" essential to
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resolving the no-action request. (E.g., "control"; "investment in>

tent"; whether stock has "come to rest"; the "sufficiency of access"
to information by private offerees, etc.) 50% (43%) .

(c) Discretionary questions concerning: (1) the practicality of requiring
the holder to obtain registration; (2) the need for registiation for
protection of investors; (3) the desirability of authorizing previous
SEC violators to sell; (4) the urgency of the holder's need to sell;
etc. 37% (45%).

15. In what proportion of the no-action matters are the decisive questions
expressly identified in the correspondence between the applicant and
the Commission staff? 41%.

16. In what proportion of the no-action matters are the decisive questions
expressly identified in discussio77s with the applicant? 42% (61%)

17. Where the staff attorney prepares a recommended draft refusing
the request to take a no-action position, in what proportion of those cases
is the recommendation discussed with the applicant before it is sub-
mitted to the Chief Counsel's office for final review? 3%. Before the Prep-

aration in the Chief Counsel's office? %. After receipt by the
applicant? %. Never? approx. 95%

18. In what proportion of the cases involving refusal to take a no-action
position are the applicants advised that council may request to be heard
before the Commission? very seldom % (after Ever so advised except

upon inquiry made by the applicant or inquiry) his counsel? no %
19. In what proportion of the cases involving refusal to take a no-action

position are the applicants who seek a hearing advised that the staff will

oppose such a hearing? %
20. In what proportion of cases involving refusal to take a no-action position

are the applicants advised that it is possible for the staff to bring the
matter to the Commission for review? very seldom %

21. In what proportion of the cases involving refusal to take a no-action
position is the applicant advised that he may submit a written memo-
randum for Commission consideration? very seldom %

22. In what proportion of the cases involving refusal to take a no-action
position do the applicants thereafter submit written memoranda for
Commission consideration? very seldom % For staff consideration?

%
23. In w?iat proportion of the requests for no-action letters are the appli-

cants advised that some adjustment of the proposed transaction will

make it more likely that the staff will support a no-action position? very

seldom % In what proportion is such an adjustment made? .%

24. In what proportion of the requests for no-action letters is the recom-
mended response, as prepared and submitted to the Chief Counsel's

office by the staff attorney, supported by an explanatory or analytical

memo? 5% In what proportion of the cases are the grounds for the

response discussed orally between the staff attorney and a reviewing
attorney in the Chief Counsel's office? 7%

25. In what proportion of the requests for no-action letters is the recom-
mended response prepared by the staff attorney revised by the reviewing
attorneys in the Chief Counsel's office on any substantive grounds? 4%
In what proportion is the recommended result reversed? 4%

26. What proportion of the no-action requests present interpretive or sub-

stantive problems whose solutions would provide useful precedent for

resolving future interpretive problems? 7%
27. Do you ever prepare interpretive summaries or rnemos reporting or

analyzing problems resolved in responding to particular no-action re-

quests? Yes 2 responses (Comment: "2 a year.") No 8 responses. How
many have you prepared in the last month?

J)^
Six months? Year?

28. What distribution is usually made of such memos? _
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Proportion
( % ) of cases
in which this

Proportion
(%) of cases

Proportion
(%) of cases
in which this
sources is

Research Source: is the excliasive in which you instrumental
source relied check this in resolving

upon: source

:

the no-action
request

:

1 response
= 20%

2 responses
=5%

(a) Monthly summary of
interpretations.

of

%
7 responses
=0-% %

(b) Card file of summaries 3 = 15-25%
interpretations.

%
3 =5%
3=0-2% %

(c) Legal memos originating
in the office of the Chief
Counsel or elsewhere in

the Division (other than
your own compilation).

(d) Your personally-com-
piled file of legal

memos.
(e) Direct reference to pre-

vious no-action letters

prepared within the Di-
vision (other than your
own compilation).

(f) Direct reference to a
personally-compiled file

of previous no-action
letters

(g) Any previous no-action
letters as supplemented
by information in the re-

lated company files.

(h) Memos to the Commis-
sion and specific Com-
mission action reflected
in Commission minutes
(other than monthly
summaries).

(i) Discussion with review-
ing attorneys in the
Chief Counsel's office.

(j) Discussion with other
staff' attorneys.

(k) Any other research
sources not generally
available to the public.
(Please specify.)

% % %

% % %

1 =40%
1 = 100%
2 = 5-10%

% 6 = 0% %

% 3 =60-70%
3 = 5--10%
4 =0% %

4 = 75-100%
4 =5-%

% 2 =0% %

1 =5%
1 =20%

% 8 =0% %

7 =5%
% 3=0-1% %

3 = 20-40%
4 = 5-10%

% 3=0-2% %

% % %

29. In what proportion of the no-action cases do you find that your reservoir
of experience is sufficient to enable you to prepare a response without
research? 69% (87%)
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30. In what proportion of no-action requests do you believe that the follow-
ing considerations play a significant role in determining the staff's

disposition? (Please indicate percentages as a proportion of the inatayices
in which the stated fact is present.) (Two respondents did not answer)
(a) The fact that the stock in question may be of the same class as

that registered in a recent registration? % 5 = 5-109^,
l = 209r, 3 = 09r

(b) The fact that the company involved is a reporting company?
7c 1 = 0%, 4 = 5-10'7f, 2 = 15-259^0, l = 607r

(c) The fact that the individual applicant may have been involved in

an earlier SEC violation? % 4 = 70-1007^, 4 = 0-27^
(d) The fact that the issuing company may have been involved in an

earlier SEC violation? % 1 = 959?', 3 = 50-609'r, l = 209^c,

3 = 0-17r.
(e) The fact that the company or the individual involved may cur-

rently be under investigation with respect to possible SEC viola-

tions? Vc 4 = 90-1009., 2 = 59'r, 2 = 0-29^r
(f) The fact that the individual seeking to sell without registration

has a contractual claim entitling him to demand registration?

% l = 807c, 2 = 20%, 2 = 2-59^., 3 = 07.

(g) The extent to which the stock involved is currently being actively
traded? .% 3 = 20-407^ 3 = 5-109^., 2 = 0-l9r

(h) The fact that the stock involved is a relatively small proportion of
the total stock of the same class currently outstanding? %
l = 759'f, 2 = 40-509^f, 2 = 209^0, 3 = 109^0

(i) The fact that the dollar value of the stock to be sold is small?
% 3 = 50 = 759'c, 2 = 10-207c, 2 = 59^0, 1-09^0

(j) The urgency of the applicant's need to sell the stock in question?

% l = 709^f, 2 = 40-50%, 3 = 20-25%, 2 = 10-15%
(k) Other factors? (Please specify)

Length of holding period 80-95%
. %

31. Your further comments about the fairness or effectiveness of the no-

action or advisory processes are invited

:

Respondent #4 (Experience—less than 1 year):

One of the most striking aspects of the no-action process in regard

to fairness is what might be called the political facts of life. A little

assistance from a Congressman or Senator will enable a good lawyer to

permit almost any shareholder to sell his stock. The only exception which

I have observed was a case of a man who wished to sell without any

basis in law or fact, and at the time the company was under investiga-

tion by the Commission.

In regard to investigations, there seems to be a real distinction drawn

between a formal SEC investigation and an informal one, even if the

staff is fully aware that illegal actions have been taking place. The

motivation basically has been that if the Commission should make some

kind of public announcement in the near future about the company in

question, the Division would look bad if it had permitted a sale to take

place.

An interesting area of our procedure is "taking a letter to the Com-

mission". This is done when the person who has requested a no-action

letter is dissatisfied with the answer which he has received from the

staff. What is involved at the staff level is the writing of a memoran-

dum by an attorney. This is checked by the Chief Counsel's Office and

sent to the Commission. Such memoranda are an added burden on a

staff which is already considered overburdened. In addition, the mem-

bers of the Chief Counsel's Office do not like to have the Commission
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second-guessing their decisions unless they are positive about being

affirmed. The result is that the mere threat of "taking a letter to the

Commission" will enable the attorney involved to get his no-action letter

which he would not have gotten otherwise. In regard to fairness, it is

only persons employing sophisticated counsel who are able to avail them-

selves of this benefit.

I am afraid that the accuracy of your study may be diluted by the

large number of routine letters which we process. Probably half of all

the letters we receive are from stockholders who have held shares of

stock for one to three years and now want to sell. The same legal

issues are involved in most of these letters. To see how dilution of the

results could come about, notice my answers to 27 (b) and (g). Both of

these questions have similar answers. One reason they are similar may
be that out of the total, including routine letters, they are both small.

Theoretically, the answers should be equally accurate whether taken as

a percent of total letters or as a percent of total letters minus the

routine. In practice, this is not so. One cannot really remember whether

a procedure takes place 5 or 10 per cent of the time. What is given

is a rough estimate. In retrospect, my answer that I find both methods

instrumental 5 per cent of the time is misleading. I find (g) instru-

mental far more often than (b), but since it was such a small part of

the total letters, I put it in the same general range as (b), which it is.

Maybe this is all you want but to me it shouldn't be. The routine letters

may be largely eliminated through the Wheat study and other efficiency

measures. If you have not discriminated sufficiently among the other

letters, which are the ones which require some analysis, your results may
have little value.

Respondent # 6 (Experience—more than 18 months) :

This questionnaire evidences a lack of understanding of the no-action

procedure.

Approximately 80% of the no-action requests involve small share-

holders, who have no other relationship with the company and the

only question is one of "investment intent." A G.S. 2 could decide those

that concern whether there was an adequate 2-3 year holding period.

For those involving a change of circumstances a Solon would fail.

The failure is not with the fairness of the no-action procedure, but

with the Commission in not more forcefully enforcing the Securities

Act, with criminal proceedings if necessary. Almost 60 to 70% of the

above mentioned letters from small shareholders concern a small number
of companies with a history of violations of Section 5 of the Securities

Act. Some of these have even been enjoined from further violations.

These companies continue, however, issuing stock to employees and

creditors. Until these companies are stopped we will continue the travesty

of examining the investment intent of what are for most part un-

sophisticated and often poor investors. The more sophisticated and

wealthy investors rarely resort to this procedure since they have pro-

tected themselves with contractual rights of registration.

Respondents # 7 (Experience—more than 18 months) :

I find the SEC's policy extremely unfair in that in over 90% of the

requests, the determining factor is whether or not the stock was held

1
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for 2 years, 21^ years, or 3 years (depending upon the chief counsel or

his assistant's mood). A request for a no-action letter in many cases is

of great importance to the applicant and the lack of standards in this

area and subjective judgment without much consideration is at times

shocking. There is a great need for specific public guidelines and dis-

semination of this information.

Respondent #8 (Experience—more than 18 months) :

The no-action decisions are basically fair with some arbitrariness con-

cerning length of holding periods and unforeseeable change of cir-

cumstances. It appears that guidelines or even rules of thumb could be

instituted since those questions are the great majority of the requests.

Almost no advice is oral but the no-action work could be handled

faster and more efficiently over the phone, especially no-action rejec-

tions and requests for supplemental information. Often parties who are

turned down do not understand the reason and write again. A telephone

reply would avoid this problem.

An application form or forms could be devised to permit speedy proc-

essing and would also eliminate the need for supplemental information

requests.

Letters mailed out in response to requests should state the reasons

for denial, other remedies available or include a copy of a pertinent

commission release. This would eliminate additional repeat correspond-

ence and support public confidence. Most no-action responses are boiler

plate today and the processing could be less time consuming through

programing of responses.

Chief Counsel's library filing system needs an overhaul. Often legal

memoranda is more on the point and reference cards on the same are

too sketchy. Many cards are obsolete or duplicates and should be

removed. Indexes are worn or missing; there appears to be no master

index or cross-references.

The process of distributing recent cases, summary of interpretations

and releases to the staff attorneys would be more beneficial if also in-

dexed and cross-referenced into a filing system.

There is no list of bibliographical or other sources for staff attorneys

to aid in research.

Correspondence is given priority based on person to whom it is ad-

dressed rather than urgency of the request and other more important

criteria.

Respondent #.9 (Experience—6 months or less)

:

This questionnaire is not related to our staff operations in any way.

The responses to be elicited have no bearing on the actual no-action

requests submitted. A better questionnaire could have been prepared if

someone had bothered to analyze actual operations first.

Respondent #10 (Experience—extensive) :

Since the basic question in connection with proposed public sales is

whether registration is required or an exemption is available, the

process appears to be fair.

(APPENDIX J OMITTED)
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APPENDIX K

Code of Federal Regulations

Title 17, Chapter II

PART 202—INFORMAL AND OTHER
PROCEDURES

Sec.

202.1 General.

202.2 Pre-filing assistance and interpretative

advice.

202.3 Processing of filings.

202.4 Facilitating administrative hearings.

202.5 Enforcement activities.

202.6 Adoption, revision and recission of rules

and regulations of general application.

202.7 Submittals.

Authority: The provisions of this Part 202

issued under sees. 19, 23, 48 Stat. 85, 901, as

amended, sec. 20, 49 Stat. 833, sec. 319, 63

Stat. 1173, sees. 38, 211, 54 Stat. 841, 855; 15

U.S.C. 77s, 78w. 79t, 77ssa, 80a-37, 80b-ll.

Source: The porvisions of this Part 202 ap-

pear at 25 F.R. 6736, July 15, 1960, unless

otherwise noted.

§ 202.1 General.

(a) The statutes administered by

the Commission provide generally (1)

for the filing with it of certain state-

ments, such as registration state-

ments, periodic and ownership reports,

and proxy solicitation material, and

for the filing of certain plans of re-

organization, applications and decla-

rations seeking Commission approv-

als; (2) for Commission determination

through formal procedures of matters

initiated by private parties or by the

Commission; (3) for the investigation

and examination of persons and rec-

ords where necessary to carry out the

purposes of the statutes and for en-

forcement of statutory provisions ; and

(4) for the adoption of rules and reg-

ulations where necessary to effectu-

ate the purposes of the statutes.

(b) In addition to the Commission's

rules of practice set forth in Part 201

of this chapter, the Commission has

promulgated rules and regulations

pursuant to the several statutes it ad-

ministers (Parts 230, 240, 250, 260,

270 and 275 of this chapter). These

parts contain substantive provisions

and include as well numerous provi-

sions detailing the procedure for

meeting specific standards embodied

in the statutes. The Commission's

rules and regulations under each of

the statutes are available in pamph-

let form upon request to the Superin-

tendent of Documents, U.S. Govern-

ment Printing Office, Washington,

D.C., 20402.

(c) The statutes and the published

rules, regulations and forms thereun-

der prescribe the course and method

of formal procedures to be followed

in Commission proceedings. These are

supplemented where feasible by cer-

tain informal procedures designed to

aid the public and facilitate the exe-

cution of the Commission's functions.

There follows a brief description of

procedures generally followed by the

Commission which have not been for-

malized in rules.

(d) The informal procedures of the

Commission are largely concerned

with the rendering of advice and as-

sistance by the Commission's staff to

members of the public dealing with

the Commission. While opinions ex-

pressed by members of the staff do not

constitute an official expression of the

Commission's views, they represent

the views of persons who are continu-

ously working with the provisions of

the statute involved. And any state-

ment by the director, associate direc-

tor, assistant director, chief account-

ant, chief counsel, or chief financial

analyst of a division can be relied

upon as representing the views of that

division. In certain instances an in-

formal statement of the views of the

Commission may be obtained. The

staff, upon request or on its own

motion, will generally present ques-

tions to the Commission which involve
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matters of substantial importance and

where the issues are novel or highly

complex, although the granting of a

request for an infoiTnal statement by

the Commission is entirely within its

discretion.

§ 202.2 Pre-filing assistance and in-

terpretative advice.

The staff of the Commission renders

interpretative and advisory assist-

ance to members of the general pub-

lic, prospective registrants, applicants

and declarants. For example, persons

having a question regarding the avail-

ability of an exemption may secure

informal administrative interpreta-

tions of the applicable statute or rule

as they relate to the particular facts

and circumstances presented. Simi-

larly, persons contemplating fillings

with the Commission may receive ad-

vice of a general nature as to the

preparation thereof, including infor-

mation as to the forms to be u.sed

and the scope of the items contained

in the forms. Inquiries may be di-

rected to an appropriate officer of the

Commission's staff. In addition, in-

formal discussions with members of

the staff may be arranged whenever

feasible, at the Commission's central

office or, except in connection with

matters under the Public Utility

Holding Company Act of 1935 and

certain matters under the Investment

Company Act of 1940, at one of its

regional offices.

APPENDIX 1^1

January 22, 1968.

10:20 a.m.

Memorandum to:

Mr. Worthy
Mr. Bagley
Mr. Shreve
Mr. Hocker

Mr. Michaely
Mr. Dollet
Mr, Haggerty

Re: X Company—Request of Y Company for a "no action" letter in connection

with proposed sale of stock

(Messrs. Michaely and Huge were present.)

Upon the recommendation of the Division of Corporation Finance contained

in its memorandum dated January 17, 1968, the Commission denied a request

of counsel for Y Company for a "no action" letter in connection with Y
Company's proposed sale of 16,250 shares of the common stock of X Company,

without registration under the Securities Act of 1933.

Orval L. Dubois,

Secretary

Memorandum
January 17, 1968.

To: The Commission
From : The Division of Corporation Finance
Re: Request for no action letter regarding the public sale of 16,250 shares of

X Company (File No. ) common stock by Y Company.

Recommendation: That the request i)e denied.

On December 5, 1966 the staff received a request for a no action letter re-

garding the public sale of shares of X Company by Y Company. The staff
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denied the request on December 20, 1966; however, counsel for Y Company
has now requested that the matter be submitted to the Commission.

X Company had 1,666,268 shares of common stock outstanding as of Au-

gust 31, 1967. The common stock is listed on the American Stock Exchange

where the trading volume for each of the four weeks for the period ended

January 5, 1968 was 34,300, 17,400, 45,700 and 59,100 shares respectively.

The stock closed at a price of 9% on January 16, 1968 and thus the total

market value of the subject shares is approximately $156,406.

Facts Regarding the Request

On March 20, 1962 X Company issued warrants to Y Company, the princi-

pal underwriter of its registered public offering (File No. ), covering an

aggregate of 35,000 shares of common stock." The warrants and underlying

shares were included in the registration statement and X Company undertook

to file a post-effective amendment to cover any public offering of such

securities.

All of the 35,000 warrants were exercised by Y Company and its assignees

(partners and their associates) into 48,064 shares of common stock (adjusted

for stock dividend distributions) in October 1963. Y Company's assignees sub-

sequently sold their 31,814 shares on the American Stock Exchange prior to

December 31, 1965 pursuant to a post-effective amendment filed May 28, 1965.

Mr. A, a partner in Y Company, is a director of X Company. The staff has

been advised that X Company does not plan to have a registered offering of

its securities in the near future.

Discussion

The same questions that are presented by this request were last considered

by the Commission on August 17, 1964 in connection with the request by Z
Company for a no action letter covering a proposed sale of 10,353 shares of

M Company common stock, and on March 25, 1965 and April 15, 1965, in con-

nection with requests by N Company and O Company for no action letters

covering proposed sales of 10,000 shares of P Company common stock by N
Company and 14,062 shares of Q Company by O Company.

In the Z Company matter the Division took the position that the shares

were an unsold allotment and consequently could not be publicly sold, except

in compliance with the registration and prospectus requirements of the 1933

Act or under a Regulation A filing. In that case, Z Company, which was the

principal underwriter for an offering of 500,000 shares of M Company's com-

mon stock, purchased the shares at the public offering price and placed them
in the accounts of partners. The partners wished to sell the stock in order to

provide funds necessary for the reorganization of that company as a corpora-

tion and to diversify their investment. In the purchase contract M Company
agreed, if requested, to prepare and file a post-effective amendment for the

public sale of the shares acquired by the Z Company partners. M Company's

shares were listed on the American Stock Exchange.

The Commission approved the Division's recommendation that the request

for a no action letter be denied. (See Division's memorandum dated August

13, 1964 and Commission minute dated August 17, 1964.)

On March 25, 1965, the Commission first considered requests relating to the

Q Company and P Company stock. N Company was one of the underwriters

'^ The underwriter paid $.01 per warrant.
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in a public offering of 400,000 shares of P Coynpany stock and purchased the

P Company shares for its own investment account at the public offering

price. The registration statement contained an undertaking by P Company to

file a post-effective amendment with respect to such shares prior to any public

offering of them. P Company stock was listed on the New York Stock Ex-
change.

The circumstances relating to the proposed sale of the Q Company stock

were similar to the circumstances presented by the present request. A prede-

cessor of O Company had been an underwriter with respect to 30,000 shares

out of 67,000 shares covered by a registered offering in January 1961. O Com-
pany obtained warrants at $.05 per warrant and by exercising the warrants

purchased 3,750 shares at a bargain price." In February 1964 a request for

a no action letter was made by counsel for O Company and was denied by the

Division. In March 1965 the request was renewed and the matter presented to

the Commission. Q Company shares were listed on the American Stock Ex-

change.

In the cases relating to M Company and Q Company, the market value of

the stock involved was less than $300,000 and the number of shares repre-

sented approximately 1% of the outstanding and was less than the trading

volume in at least one of the four weeks preceding the receipt of the requests.

The same is true of the request relating to X Company. In the case of P
Company, the stock had a market value of approximately $500,000 and repre-

sented about M of 1% of the outstanding. In each case the issuer had

agreed to file a post-effective amendment to cover any public offering of the

stock in question and in each case the broker requesting the no action letter

argued that the time, inconvenience and expense involved in preparing the

post-effective amendment was not warranted by the value and amount of the

stock.

The Division had recommended that the requests by N Company and O
Company be denied, citing the Commission's position in the M Company case.

In the Commission minute dated March 25, 1965, the Commission indicated,

however, that those two cases might be distinguished from the "underwriter-

unsold allotment" category and suggested that consideration should be given to

the formulation of a general policy, perhaps setting forth conditions relating

to the granting of such requests. The staff was instructed to give further

consideration to those requests and to the overall question and to report to

the Commission later.

On April 13, 1965, the Division submitted a memorandum in which it stated

that it had considered the questions and concluded that it would be difficult to

draft standards of general applicability to those situations. The staff also ex-

pressed the view that adoption of general standards would sacrifice a meas-

ure of administrative flexibility and recommended that for the time being

each request be considered on an individual basis. The staff further recom-

mended that the request by A^ Company relating to the sale of the P Com-

pany stock be granted, taking the position that although the status of those

securities as part of an unsold allotment was not free from doubt, taking a

no action position would not appear to subvert purposes of the Securities Act.

The staff noted that the stock had been held for more than five years, that P
Company had a history of substantial operations, that the company was a re-

" Because of stock splits and a stock dividend, the number of shares covered by the no

action request became 14,062.
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porting company and the stock was actively traded on a national securities

exchange. The staff also noted that there were no unusual circumstances

which would indicate that an unregistered sale at that time would be incon-

sistent with the public interest or with the protection of investors.

With respect to the request by O Company the staff was not prepared to

recommend that the Q Company shares could be sold without registration.

This position was based, however, on the fact that the Division of Trading

and Markets was at that time conducting an informal market quiz to deter-

mine the causes for a price rise in the company's stock from $13 in January
1965 to about $25 in April 1965. The staff stated were it not for that fact it

would recommend that a no action letter be issued after a holding period of

four years."

The Division still believes that these questions should be decided on a case

by case basis, and it is our view that stock obtained by underwriters in con-

nection with a public offering should be regarded as unsold allotment unless

there appears to be some good reason to the contrary. Perhaps where shares

are purchased by an underwriter at the public offering price without any un-

derwriter's discount a good reason exists, but that need not be decided now.

There is an alternative reason for taking the position that in cases such as

the one presented the underwriter should not be permitted to make a public

sale of the securities without registering them. Where an underwriter ac-

quires shares upon exercise of warrants obtained at the time of the offering,

the circumstances indicate quite clearly that the warrants are being issued as

additional underwriting compensation. It is reasonable to impute to the un-

derwriter an intention to exercise the warrants and sell the underlying stock

when the market price of the stock has risen sufficiently to allow him to make
an acceptable profit; hence the underwriter cannot be considered to have
taken the stock for any investment purpose. In Securities Act Release No.

4552 the Commission stated:

"There is no legal justification for the assumption that holding a secu-

rity in an 'investment account' rather than a 'trading account,' holding

for a deferred sale, for a market rise, for sale if the market does not

rise, or for a statutory escrow period, without more, establishes a valid

basis for an exemption from registration under the Securities Act." "

The same argument can be made whenever an underwirter obtains, in con-

nection with a public offering, any options to purchase the issuer's share or

any so-called "cheap stock."

In the present case the issuer is obligated to file any necessary post-effec-

tive amendment, as was true in each of the other cases mentioned. We note

that the policy of requiring registration of shares and warrants sold to under-

writers with an undertaking by the issuer to file the necessary post-effective

amendments is unequivocally stated in paragraph 29 of Securities Act Re-

lease 4666 and paragraph 10 of Securities Act Release 4890, It would be in-

consistent with this clearly defined policy to adopt the attitude that because

of the relatively small amounts involved, requests such as the present one

should be granted, since it can be anticipated that underwriters will normally

" See Division memoranda of March 23 and April 13, 1965 and Commission minutes dated

March 25 and April 15, 1965.
^^ Footnote referring to the almost identical statement in Securities Act Release No. 3825

is omitted.
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not acquire warrants for such large numbers of shares that the cost of filinjc

a post-effective amendment would be insignificant in comparison to the mar-

ket value of the stock.

The arguments that the number of shares involved is not substantial and

that the prospectus delivery requirements are not effective because the com-

pany is listed are the same as those that were made when the Commission

considered requests for no action letters under Rule 133 for transactions in

which one and two man corporations were acquired by listed companies. Al-

though these arguments may have some emotional appeal, and although the

Commission authorized no action letters under Rule 133 on the basis of these

arguments, the Commission will recall that it was ultimately impelled to re-

verse that position because of the interpretive mire that resulted. On the

basis of that experience, and in order to avoid similar confusion, those argu-

ments should be rejected here.

Recomme7idation.

For the foregoing reasons, it is recommended that the request for a no ac-

tion letter be denied.

APPENDIX L-2

March 17, 1969.

10:00 a.m.

Memorandum to:

Mr. Shreve
Mr. Hocker
Mr. Whitney
Mr. Haggerty
Mr. Pollack

Mr. Sporkin

Mr. Williams
Mr. Hyman
Denver R. 0.

Re: X Company—Request of Attorney, Mr. A for a "no action" letter

Upon the recommendation of the Division of Corporation Finance con-

tained in a memorandum dated March 14, 1969, the Commission denied the

request of Attorney, Mr. A for a "no action" letter with respect to his pro-

posed sale of 25,000 shares of common stock of X Company and also denied

his request for an opportunity to be heard by the Commission in the matter.

Nellye A. Thorsen,

Assistant Secretary.

Memorandum
March Ih, 1969.

To : The Commission
From : The Division of Corporation Finance

Re: (1) Request for a no action letter for the sale of 25,000 shares of the

common stock of X Company
(2) Request by applicant for an opportunity to be heard by the

Commission.

Recommendation: (1) That the no action request be denied

(2) That applicant's request for an opportunity to be

heard be denied.
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This Division has received a request for a no action letter from Attorney,

Mr. A with regard to his proposed sale of 25,000 shares of X Company com-

mon stock. Based upon quoted over the counter bid prices on March 7, 1969

for X Company stock of 12 and 14 by two dealers, the amount of the pro-

prised transaction is approximately $300,000 to $350,000.

By letter dated February 7, 1969, Mr. A advised the Division of the follow-

ing facts relating to the proposed sale

:

In September 1966, Mr. A represented a group of investors who acquired

control of X Company, a Colorado corporation. At that time X Company was
a public company but completely inactive and not engaged in any operations

whatever.

Mr. A's clients owned what appeared to Mr. A, based on competent geology

reports, to be valuable mineral properties which were transferred to X Com-
pany. At the time control was acquired in September 1966, Mr. A purchased

under investment letter from Y Company, a member of the control group,

25,000 X Company common shares, and subsequently Mr. A became a director

and secretary of the company. Less than a year later when it became apparent

to Mr. A that the company did not have the financial ability to proceed with

the development of the mineral property, Mr. A resigned as an officer and

director of the company and has had no further contact with the company
since that time. Mr. A understands that since that time control of the com-
pany has been sold to new interests. In view of the above facts, Mr. A con-

cludes that he may effect a sale of the 25,000 shares of X Company common
stock pursuant to the exemption provided in Section 4(1) of the Securities

Act of 1933 as a "transaction by any person other than an issuer, under-

writer, or dealer." The Division agrees that Mr. A's conclusion of law is

correct.

On May 16, 1967, the Division of Trading and Markets by Memorandum
requested the Commission to enter a formal order of investigation naming X
Company to determine if there had been violations of the registration and

anti-fraud provisions of the Federal securities laws, for the reasons set forth

in the attached copy of such Memorandum in File No Thereupon
the Commission entered a formal order authorizing the investigation which

as of this date continues. On February 27, 1969, David Hyman, Chief En-
forcement Attorney, Division of Trading and Markets, asserted in a memo-
randum to this Division that in view of the pending investigation involving X
Company and because of the belief that such company has no assets of any
substance and that the market price of X Company may therefore represent

the effect of manipulation, it is the recommendation of the Division of Trad-
ing and Markets that no action requests with respect to X Company common
stock be denied.

Mr. A was advised by letter dated February 28, 1969, that the Division was
unable to conclude that his shares could be publicly sold without compliance
with the registration requirements of the Securities Act, and he replied by
letter dated March 3, 1969, requesting reconsideration of this Division's deter-

mination and an opportuntiy to appear before the Commission for oral argu-

ment.

Based upon the facts hereinabove set forth, the Division recommends that

the requests of Mr. A for a no action letter relating to his proposed sale of
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25,000 shares of X Company common stock and for the opportunity to be

heard by the Commission be denied.

Attachment

PGross

Memorandum
May 16, 1967.

To: The Commission
From: Division of Trading: and Markets
Subject: X Company (File No )

Recommendation: That the Commission enter a formal order of inves-

tipration naming the subject company to determine if there have been vio-

lations of the registration and anti-fraud provisions of the Federal se-

curities laws (Section 5 and 7 of the '33 Act and Section 10(b) of the '34

Act and Rule lOb-5 thereunder).

The Denver Reg:ional Office has reported the following information:

X Company was incorporated in 1954 as XY Company and between 1954

and 1957 filed 4 Regulation A offerings in which it raised approximately

$240,000 from the sale of common stock. The company's name was changed to

X Company in 1960 at which time control of the corporation appears to have

passed into the hands of Mr. B and Mr. C. Both Mr. B and Mr. C have been

the subject of numerous Commission investigations and should be considered

major securities violators.

Virtually no market existed for the stock of X Company in 1965 and 1966

and it is believed that the company is virtually a shell corporation. In Sep-

tember 1966 attempts were made to reactivate the company. New manage-
ment consisting of Mr. D and Mr. A purportedly took over X Company and
brought in Mr. E {Mr. E was recently convicted of securities violations in the

SDNY in connection with the M Company case). Mr. E purportedly arranged
to sell certain mineral mining claims near City of , California to

X Company in exchange for 150,000 shares of X Company common stock. In

December 1966 Mr. D advised the Denver brokerage firm of Z Coynpany by

letter that X Company's mineral properties had a value in excess of

$400,000,000 and also a mineral mining claim valued in excess of $500,000.

Subsequently, Z Coynpany mailed a post card to 2,000 stockholders of X Com-
pany advising them that there was a market for X Company stock of $5 bid

and $6 asked. Recently Z Company and occasionally other brokers have ap-

peared in the pink sheets with this quotation. An examination of Z Com-
pany's trading records reveals no retail transactions in this stock. However,

examination of X Company's transfer records reveal that in March 1967 Mr.
D and Mr. E caused several large denomination certificates to be broken

down into smaller certificates. One of these certificates for 5,000 shares was
issued to Mr. F of , Florida and this stock has in turn been

pledged with the Q Bank in City of Additional reports have

been received stating that Mr. D and Mr. E and others have attempted to sell

the X Company stock.

It appears that there is no genuine market for X Coynpany secui'ities and

that the quoted prices may be fictitious. Further, the valuation of the mining

claims is in all likelihood false and misleading.
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In view of the past background of the individuals connected with the X

Company, it is believed that these persons will not give testimony or other

information without a subpoena and that subpoena power will be necessary

to obtain bank records and other evidence. It is therefore recommended that

the Commission issue a formal order of investigation in this matter to deter-

mine if there have been violations of the registration and anti-fraud provi-

sions.

MDHyman:rls

APPENDIX L-3

Section i(l); Change of Circumstances

June 7, 1968—Commission Minute—Mr. A proposed to sell 15,186 shares

of X Company common stock without registration under the Securities Act of

1933. . V . HT I,

Mr. A acquired 7,143 X shares in Dec. 1965, 7,143 shares of X in March

1966 and 900 X shares in Oct. 1966, all for investment. In connection with his

initial purchase in Dec. 1965, A received an option to acquire 1,250 shares at

an exercise price of $2.80 on or before Dec. 1970, and another 1,250 shares on

or before March 1971.
•

i
•

A contends that he has undergone an unforeseeable change of financial cir-

cumstances. In July 1966 he left a position which had provided a gross earn-

ing of $300,000 per year and became principal stockholder, an officer and a

director in another company from which he has been receiving a salary of

only $60 000 per year. Furthermore, in Feb. 1967, A borrowed $300,000, and

used $60,000 to pay various mortgages on real estate, $50,000 to repay a debt

owed to one of his clients, and the balance to buy call options. The bank is

now pressing for repayment of the debt. In addition, A owes $59,000 m Fed-

eral income taxes for 1964 and 1965 and $107,000 is due on his 1967 taxes.

The staff considered that the income tax liabilities were not unforsee-

able change of circumstances. Moreover, the 1964 and 1965 asserted defi-

ciencies represent only a potential liability. With respect to Mr. A's obliga-

tion to repay the $300,000 loan, the incurrence of this new debt to pay old

debts existing at the time he acquired the X stock and to speculate m the

stock market does not constitute an unforeseeable change of circumstances.

Registration required.

CARD ONLY

I

June 7, 1968.

10:00 a.m.

Memorandum to

:

Mr. Bagley Mr. Miller

Mr. Shreve Mr. Koeppel

Mr. Michaely Mr. Haggerty

Re : X Company—Provosed sale of stock by Mr. A

Consideration was given to a memorandum dated June 3, 1968, from the

Division of Corporation Finance in the matter of a request by counsel for

Mr. A for a "no action" letter with respect to Mr. A's proposed sale of

15,156 shares of common stock of X Company without registration under the

Securities Act of 1933.
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Upon the recommendation of the Division, for the reasons stated in the
memorandum, the Commission denied the request for a "no action" letter
and also denied counsel's request to be heard in the matter.

Orval L. DuBois,

Secretary.

Memorandum

June S, 1968.
To : The Commission
From: The Division of Corporation Finance
Re: (1) Request for a no action letter for a sale of X Company common

stock

(2) Request by counsel for an opportunity to be heard by the
Commission

Recommendation: (1) The no action request be denied

(2) Counsel's request for an opportunity to be heard be
denied.

Background:

In a series of letters which began on March 1, 1968, counsel for Mr. A re-

quested a no action letter for a proposed sale by Mr. A of 15,186 shares of
common stock of X Company.
Mr. A acquired 7,143 shares in December of 1965, 7,143 shares in March of

1966 and 900 shares in October of 1966, all for investment. The shares have a
present market value of approximately $400,000. In connection with his
initial purchase in December 1965 he received an option to acquire an aggre-
gate of 2,500 shares at an exercise price of $2.80. exercisable half on or
before December 29, 1970, and the remaining half on or before March 10,
1971.'"

The request for a no action letter is premised upon a change of Mr. A's
financial circumstances. The relevant facts concerning this matter are as
follows:

Until July of 1966 Mr. A was a registered representative and an officer of

Y Company and had gross earnings of approximately $300,000 per year. He
then became principal storkholder, an officer and a director of Z, Inc., a

member firm on the New York Stock Exchange. He now receives a salary of

$60,000 a year." In February 1967 Mr. A borrowed $300,000, using shares of a

nndely held company owned by one of his associates as collateral for the loan.

Sixty thousand dollars was used to pay various mortgages on real estate

owned by Mr. A, $80,000 was used to buy art, furniture, and antiques,

$50,00 was used to repay a debt owed by Mr. A to one of his clients, and the

balance of approximately $130,000 was used to buy call options.

Counsel's position:

Counsel claims that Mr. A has experienced a change of circumstances that

would justify a present sale of the X Company shares. The bank is now
pressing for repayment of the debt which stands in the amount of $272,500,

" At present the option has not been exercised.

"In addition, the firm earned more than $200,000 after taxes in lOGG, of which Mr. A's in-

terest (26 percent) would be $57,000. We have not been informed of the firm's earnings in

1967, but in the first quarter of 1968 it lost approximately $100,000.
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and Mr. A's associate is demanding return of the stock that was used as col-

lateral for the loan. In addition, counsel asserts that Mr. A owes $59,000 in

federal income taxes for 1964 and 1965 and that $107,000 is due on his 1967

taxes.

Since January 1968 Mr. A has purchased call options covering a total of

approximately 11,000 shares of various securities. Some of the options were
purchased after we received the first request for a no-action letter.

Counsel also advises: (1) that Mr. A has granted other shareholders in his

brokerage firm an option to purchase his shares at book value (approxi-

mately $187,000), but the option was not exercised; and (2) that X Company
has offered to include in a pending registration statement up to five percent

of the shares held by certain shareholders, including Mr. A, who would be

entitled to include 750 shares.

Division's position

:

We do not believe the facts demonstrate that Mr. A has had a change of

circumstances that would justify a present sale of his shares. His financial

difficulties derive from two sources: (1) income tax liabilities; and (2) the

need to repay the $300,000 loan.

Concerning the income tax liabilities, we cannot understand how these can

be considered unforeseeable changes in circumstances. Furthermore, the

amounts owed for 1964 and 1965 are still in the category of an asserted defi-

ciency and presumably subject to settlement. In any event, the $59,000 sum
represents only a potential liability. Insofar as the 1967 taxes are concerned,

counsel has not pointed to any unusual situation to indicate that Mr. A's

taxes were any greater than could reasonably be anticipated on the basis of

his income for that year, or that he should have been surprised when he was
expected to pay the tax when due.

In the Division's opinion Mr. A's reliance on his obligation to repay his

loan as a basis for obtaining a no-action letter is also misplaced. As noted

above, the $300,000 was used to pay some existing debts, to buy art objects

and to speculate in the stock market. The fact that he had existing debts to

pay at the time he acquired the X Company shares certainly would not sup-

port a claimed change of circumstances; neither would the fact that he in-

curred a new debt to enable him to pay the old ones. Concerning his market

speculations, we have never understood that adverse experience in this kind

of activity by someone in the brokerage business would constitute an unfore-

seen change of circumstances."

Recommendation

:

For the above reasons, the Division recommends that the no-action request

be denied.

At counsel's request we are attaching copies of letters he has asked to have

presented to the Commission. We do not believe he has anything material to

add to the information contained in this memorandum and stated in some-

what more detail in his letters, and accordingly recommend that his request

to be heard also be denied.

Attachments
GPMichaely, Jr.

^^ It is not clear that Mr. A'a speculative activities have been adverse, but we do not be-

lieve it is necessary to elaborate on that question.
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APPENDIX 1^4

July 9,196A.

11:00 a.m.

Memorandum to:

Mr. Worthy Mr. Hocker
Mr. Bagley Mr. Dollett
Mr. Shreve Mr. Heneghan
Mr. Lese

Re: X Company (File ). Request of Mr. A for a "no action" letter

(Messrs. Shreve, Lese, Heneghan and Ficca were present.)

Consideration was given to a memorandum dated July 6, 1964, from the

Division of Corporation Finance with respect to X Company, (File ),

in particular a request of counsel for Mr. A, for a "no action" letter with

respect to Mr. A's proposal to sell his holdings of 55,555 shares of X Company
common stock without prior registration under the Securities Act of 1933.

For reasons outlined in its memorandum, the Division recommended that the

request for a no action letter be denied. During the discussion, however, the

representatives of the Division conceded that a "close question" was pre-

sented under the facts here involved, in particular the nature of the "changed

circumstances" presented in behalf of Mr. A.

After due consideration, the Commission concluded that the changed cir-

cumstances in this case were such that the Division could appropriately take

a no action position with respect to Mr. A's proposed sale of stock without

registration thereof.

Orval L. Dubois,

Secretary.

July 6, 196A.

Memorandum

To: The Commission
From : Division of Corporation Finance

Re: X Company (File No )

Subject: Request for a "no action" letter for the proposed sale of 55,555

shares of common stock of X Company by Mr. A
Recommendation: The request be denied.

Facts

Mr. A has requested a "no action" letter for the sale of 55,555 shares of

common stock of X Compayiy (approximately 1.5% of the 3,328,972 shares

of common stock outstanding). This would represent approximately $798,000

based on the high bid price of 12% on July 2, 1964. X Company, which made

an offering of 2,200,000 shares at $11 a share under a registration statement

effective October 30, 1963, is engaged in business in the Los Angeles and San

Francisco areas.

On August 13, 1963, Mr. A purchased the 55,555 shares at $9 per share

pursuant to a letter of investment. Mr. A was one of the 14 original investors

who purchased, subject to an investment representation, an aggregate of

1,328,972 shares of X Compayiy on various dates in August, 1963. X Company
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agreed that if it filed a registration statement after December 31, 1964, these

shares would be included in the registration statement.

Mr. A is the president and sole stockholder of Y Company of City of

. , State Q, which was incorporated in late 1962 for the purpose

of designing and building an expensive device of general application, is the

chief designer of the device in which the Department of Defense is said to

have an active interest. Mr. A has invested over $9,000,000 in the device's

development. The development program called for completion of the device in

time for certification by a federal agency in early (date) with the device to

be available for delivery in the middle of that month. Bank Z extended to

the company a line of credit to carry the device's development through to cer-

tification with a total credit of $5,450,000 having been extended. As a result

of engineering difficulties the program fell behind and certification was then

scheduled for several months later.

Certification was again delayed because of an accident (attributed by X
Company to the negligence of the government) which destroyed a test device

valued at approximately $2,000,000. The device was insured up to $500,000.

Mr. A's line of credit with Bank Z for up to $12,000,000 was collateralized

by a $10,000,000 note and a consultant contract which he received from W
Company with which he was formerly associated. Bank Z decided to termi-

nate its line of credit to Mr. A because of the proposed cut in defense spend-

ing which the Bank feared would have an adverse eff'ect on W Company's
business and because of a strike suit filed against W Company.
Mr. A has requested X Company to register his shares but X Company

has refused on the grounds: it has no legal obligation to do so; the company
is in the process of setting up operations and could not take time at this criti-

cal period to file a registration statement; and the company does not want to

set a precedent for others who took in the same private offering to demand
that their shares be registered.

Mr. B, former Undersecretary of the Treasury and counsel for Mr. A, and

Mr. A have asserted that Mr. A could not have foreseen in (date) the termi-

nation of his line of credit which as available at that time would have been

more than adequate to carry his development plans to certification by the fed-

eral agency. This, coupled with the engineering difficulties and subsequent

accident, are factors which Mr. A asserts could not have been reasonably fore-

seen at the time he purchased the X Company stock for investment. In fur-

ther support of his "no action" request, Mr. A has indicated that because of

the delays and lack of funds, he has been forced to discharge 250 of the 700

employees at his plant and others have had their salaries deferred. If he is

unable to sell the X Company shares, he indicates he will be forced to close

his plant thereby resulting in economic hardship to all persons working at

the plant. In this connection, Mr. Richard Cohen of the Department of Com-
merce spoke with a member of the staff" by phone on behalf of Undersecre-

tary Roosevelt. He indicated that the Commerce Department was instrumen-

tal in the Y Company plant being located in the city of , State Q,

where there is an unemployment problem. Mr. Cohen indicated that Mr.

Roosevelt would forward to the Division information regarding background

as to Y Company and the Basis for the interest of the Department of Com-
merce in Y Company. As yet we have not received this letter.

We received a letter dated July 1, 1964 from Congressman C of State Q
requesting favorable action on the "no action" request.
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Mr. A has advised that he has attempted to sell an interest in his company,
borrow at usurious rates, sell his X Company stock privately, borrow from
various financial institutions includinp: small business investment companies
but has only been successful in borrowing; from his family trust funds which
are presently exhausted. He has indicated that if he is free to sell his X Com-
pany stock, certification should be forthcoming in 30 days, after which he
will have no additional financing problems.

Division's Position

On May 19, 1964, the Division informed Mr. A that in view of the short

period of time the stock had been held and the nature of the change in cir-

cumstances, we were unable to conclude that the X Company held by him
might be sold to the public without compliance with the registration require-

ments of the Securities Act of 1933. Although Mr. A has submitted certain

additional information since that time, we find no basis for reversing our con-

clusion. It is the Division's position that when a company is in the experi-

mental stages of building a new device, it should be able to foresee that engi-

neering and other difficulties are likely to arise. When Mr. A purchased the X
Company stock in August, 1963, Y Com.pany had only been in existence for

about eight months. At that time all the mechanical and engineering prob-

lems had not been faced so that it is questionable that such problems could

noi; have been reasonably foreseen. In addition to the foregoing, if a "no ac-

tion" letter were granted to Mr. A, it might be difficult to find a basis for

denying similar requests from persons who required X Company at the same

time as Mr. A.

On the basis of the foregoing, it is the recommendation of the Division of

Corporation Finance that the requested "no action" letter be denied.

APPENDIX 1^5

Section A(l) ; Change of CircAnnstances; Investment

July 3, 1968—Commission Minute

Two stockholders of the company proposed to sell without registration

under the Securities Act of 1933 10,000 shares of its stock taken for invest-

ment in February 1967 on account of certain legal services. The two stock-

holders alleged that they were entitled to receive an additional 20,000 shares

of stock on account of such legal services and that they might institute suit

against the issuer to recover such shares.

The two stockholders contended that they have suffered unexpected re-

verses in their financial affairs since their income from law practice has de-

clined, various loans which were outstanding at the time the shares were

taken were called, the Internal Revenue Service has threatened enforcement

action to collect Federal income taxes due for 1966, and they had to spend

substantial sums to renovate their law offices.

However, such financial obligations existed at the time the stock was ac-

quired. Furthermore, the repeated attempts to obtain a no action letter in

September and October 1967 and March, May and June 1968, raise considera-

ble doubt as to whether the stockholders ever had a bona fide investment

intent.

Request denied.

CARD ONLY
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July 3, 1968.

10:00 a.m.

Memorandum to

:

Mr. Shreve Mr. Block
Mr. Bagley Mr, Williams
Mr. Levenson Mr. Mathews
Mr. Michaely Mr. Hyman
Mr. Haggerty Mr. Rossen
Mr. Pollack Mr. Finkelstein
Mr. Sporkin New York Regional Office

Mr. Rotberg

Re: X Company—Request of Mr. A and Mr. B for a "no action" letter re

their proposed sale of X Company stock

Upon the recommendation of the Division of Corporation Finance con-

tained in a memorandum dated June 28, 1968, the Commission denied a

request made on behalf of Mr. A and Mr. B for a "no action" letter in con-

nection with their proposed sale of 10,000 shares of common stock of X
Company without registration under the Securities Act of 1933.

Nellye A. Thorsen,

Assistant Secretary.

Memorandum
June 28, 1968.

To : The Commission
From: The Division of Corporation Finance

Re: Request for a no-action letter for the sale of 10,000 shares of common
stock of X Company

Recommendation : That the request be denied.

The Division has received a request on behalf of Messrs. A and B for a no-

action letter for their proposed sale of 10,000 shares of X Company common
stock."

Messrs. A and B are associated as partners in the practice of law and the

shares in question were received in February 1967 on account of legal serv-

ices rendered to the issuer prior to that time. The shares were not registered

under the Securities Act of 1933 but were issued in reliance upon the exemp-

tion afforded by Section 4(2) of such Act. It is alleged that Messrs. A and B
are entitled to receive (but have not as yet received) an additional 20,000

shares of X Company on account of such legal services and that suit might

be instituted against the issuer to recover these additional shares.

Messrs. A and B first requested a no action letter with respect to their X
Company shares in September 1967 and this request was denied by the Divi-

sion. They requested reconsideration of the matter in October 1967, March
1968 and May 1968 and in each case their request was denied. On June 3,

1968, they requested that the matter be reviewed by the Commission.

'" A' Company common shares are traded in the over-the-counter market. The recent price

is approximately $31 per share. The company has approximately 670,000 shares outstanding

and Mrs. C. wife of Mr. C who is president of A' Company, is the record owner of 405,000

of such shares.
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Messrs. A and B allep:e in support of thoir request that they have suffered

unexpected reverses in their financial affairs since February 1967 in that

their income from law practice declined, various loans which were outstand-

ing at the time the shares were taken have been called, the Internal Revenue
Service has threatened enforcement action to collect federal income taxes due

for 1966, and in that they spent substantial sums in renovating; the building

in which they maintain their law offices. According to the information sub-

mitted, the firm's obligations on the loans amount to approximately $ir)0,000,

and the taxes due amount to a total of $5,800.

The Division is of the view that a sale by Messrs. A and B of their X Com-
pany shares would not be consistent with an investment intent at the time

the shares were taken. Indeed, it appears that the financial obligations that

are relied upon in support of the request existed at the time the stock was
acquired. Furthermore, the repeated attempts to obtain a no-action letter for

the sale of these shares, initiated only eight months after their receipt, raise

considerable doubt as to whether Messrs. A and B ever had a bona fide in-

vestment intent with respect to their shares.

There is an additional factor of which the Commission should be aware in

considering this request. The New York Regional Office has advised that Mr.

A had served as counsel for Mr. C, the president of X Company, as well as

for other related corporations and they believe that he was aware of certain

of Mr. C's activities in X Company which resulted in a suspension of trading

of such issuer's securities on two occasions and also led to an injunctive pro-

ceeding against Mr. C and the issuer. Although the litigation has been termi-

nated by the entry of consent decrees, the New York Regional Office is still

reviewing the case in order to determine what further action, if any, should

be taken in this matter, and does not believe that in the circumstances, a

no-action letter should be granted.

For the reasons outlined above, the Division recommends that the request

of Mess7-s. A and B for a no-action letter relating to their proposed sale of

10,000 shares of X Company be denied.

H. Garson

APPENDIX L-6

July 11, 1969.

Messrs. A & B, Esq.

Broadway
Neiv York, New York 10005

Re: X Compayiy

Gentlemen : This refers to your letter of June 6, 1969 concerning the pro-

posed sale by your client, Mr. C, of 225,000 shares of X Company (the "Com-

pany") common stock, which shares were acquired at the following times:

10,000 in April, 1966, 140,000 on September 26, 1967, and 75,000 on April 26,

1968, representing 14.5 7r of the 1,550,600 shares of the Company's outstand-

ing stock.

As more particularly discussed in your letter, Mr. C was a principal officer

and director of the Company until his employment was terminated by the
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board of directors on April 23, 1969. He had no notice of this termination

until immediately prior to its occurrence.

It appears that Mr. C has considerable financial obligations such that he is

not able to maintain his investment in the Company without the compensa-

tion which would attend his full time employment as one of the company's

principal officers.

Based on the facts presented, this Division will not recommend any action

to the Commission if your client sells the shares in question without prior

compliance with the registration requirements of the Securities Act of 1933

in reliance upon your opinion as counsel that the proposed transaction is ex-

empt therefrom.

John Heneghan,
Assistant Chief Counsel.

Sincerely yours,

bcc NYRO
HMcCart
BOROCHOFF (6)

7/10/69/mkt

October 2, 1967.

U:00 'p.m.

Memorandum to

:

Mr. Worthy Mr. Freedman
Mr. Bagley Mr. Dudley
Mr. Shreve Mr. Levy
Mr. Michaely Mr. Mostoff
Mr. Haggerty Mr. Routier
Mr. Loomis Mr. Kelly
Mr. Ferber Mr. M. Miller
Mr. North Mr. O'Toole
Mr. I. Pollack Mr. Russell
Mr. Rae Mr. Weeks
Mr. Rotberg Mr. Gonzales
Mr. Sporkin

Re : X Company—Request for "no action" letter with respect to proposed

sales of certain securities

(Messrs. Shreve, Michaely, Loomis, Rae, Freedman and Mostoff were
present.)

Discussion was had of the request of X Company for a "no action" letter

relating to its proposed sales of the following companies without registration

under the Securities Act of 1933: Y Company, Z Company, P Company, and

Q Company. (See memorandum dated September 28, 1967, from the Division

of Corporation Finance.)

Following a discussion, the Commission determined that the staff should

request of counsel for X Company a written commitment that X Company
would not in the future purchase any shares of United States management
companies. (Counsel had advised the staff to that effect orally.) Subject to

obtaining that commitment, the Commission granted the request for a "no

action" letter with respect to the proposed sales of shares of Y Company,
Z Company, and Q Company. The Commission indicated that it had problems
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concerning: the request for a "no action" letter applicable to the sale of shares

of P Company, and, accordinjjly, it declined to prant the request at this time.

Nellye a. Thorsen,
Assistant Secretary.

APPENDIX L-7

July 31, 1968.

Mr. A , Esquire

C and A
Suite

Walnut Street

Philadelphia, Pennsylvania 19102

Re : X Company

Dear Mr. A: This is in response to your letter of July 9, 19G8 requesting a

no action letter in connection with the proposed sale of 5,006 shares of X
Company by Mr. B.

Your letter states that Mr. B received his shares of X Company in ex-

change for his shares of Y Company on March 27, 1967, as represented by a

temporary certificate for 424 shares issued on that date, and subsequently ex-

changed for a permanent certificate dated July 27, 1967, together with a cer-

tificate for the remaining 4,582 shares. Mr. B entered into an employment

contract with Y Company on March 27, 1968. As a result of a breach of that

contract in June, 1968 as well as the financial commitments of Mr. B, it is

your opinion that the sale of these shares to the public should be exempt

from the registration requirements of the Securities Act of 1933.

Based upon the above facts, as more fully set forth in your letter, we are

unable to concur in your opinion. Accordingly, no public offer or sale of the

shares of X Company by Mr. B should be made without compliance with the

registration requirements of the Securities Act of 1933.

Sincerely yours,

William E. Toomey,
Assistant Chief Counsel

Division of Corporation Finance.

LOgg/jlh
Branch #10—Whitney
July 31, 1968

APPENDIX L-8

July 6, 1967.

3 :30 p.m.

Memorandum to:

Mr. Worthy Mr. Michaely
Mr. Bagley Mr. Scanlan
Mr. Shreve Mr. Haggerty
Mr. Davies
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Re : X Company—Proposed sale of stock by Mr. A

(Mr. Michaely was present.)

Consideration was given to a memorandum dated June 28, 1967 from the

Division of Corporation Finance in regard to the request of Mr. A for a

"no action" letter in connection with his proposed sale of 120,611 shares of

X Company common stock. It was the Division's recommendation that the

request be granted.

Upon due consideration, the Commission concluded that as a matter of

policy it should not grant "no action" letters to any member of a family

group which controlled the company in question. Accordingly, since Mr. A
was a member of the family group in control of X Company, the Commis-

sion denied his request for a "no action" letter.

Orval L. Dubois,

Secretary.

APPENDIX L-9

August 15, 1967.

10:10 a.m.

Memorandum to:

Mr. Worthy Mr. Michaely
Mr. Bagley Mr. Dollet
Mr. Shreve Mr. Haggerty
Mr. Hocker

Re : X Company—Rule 133

(Messrs. Shreve, Michaely, and Huge were present.)

Consideration was given to a memorandum dated August 2, 1967, from the

Division of Corporation Finance with respect to X Company, which proposed

to acquire substantially all of the assets of Y Company, and of Z Company.

In connection therewith, X Company would issue (a) 65,000 of its common
shares to Y Company, which would be distributed to that company's two

shareholders upon its dissolution, and (b) 6,795 of its common shares to Z
Company, which would be distributed to that company's three shareholders

upon its dissolution. The purchase agreements provided for the later issuance

of additional shares to the selling companies, which would be similarly

distributed.

The question was presented whether the recipients of the X Company
shares would be free to sell the stock without registration under the Securi-

ties Act of 1933 pursuant to provisions of Rule 133 thereunder. The Commis-

sion declined to authorize the issuance of further "no action" letters in

situations such as this pending a reconsideration of past rulings and interpre-

tations in this area and the issuance by the Commission of further or amended

rules.

Orval L. DuBois,

Secretary.




