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INTRODUCTION

Federal agencies draft statutes. Indeed, they are often the chief architects of the statutes they
administer.” Even when federal agencies are not the primary substantive authors, they routinely
respond to congressional requests to provide technical assistance in statutory drafting. Yet despite
their substantial role in the legislative process, our understanding about how agencies interact with
Congress is greatly undertheorized and perhaps even less understood empirically. This Report,
which was commissioned by the Administrative Conference of the United States (ACUS),” explores
the latter role of federal agencies in the legislative process: the provision of technical assistance in
statutory drafting.

To be sure, many have recognized over the years that the administrative state plays an expansive
role in drafting legislation for Congress. For instance, Felix Frankfurter observed back in 1942 that
“If]rom the very beginning of our government in 1789, federal legislation like that now under review
has usually not only been sponsored but actually drafted by the appropriate executive agency.” In
1961, James Craig Peacock echoed Justice Frankfurter’s observation:

For it cannot be overlooked that, in Washington, at least, the extent to which the spade work
of the actual drafting of important legislation has been shifted all the way back to the agency
level, is a major phenomenon of present day government. . . . Indeed, the executive branch
of the Government is no longer even expected to confine itself to the mere making of

recommendations or proposals. It is practically expected to implement them in the form of
already drafted bills.#

I Agency interpretations of those statutes, moreover, receive generous judicial deference, see Chevron U.S.A. Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984) (deferring to an agency’s reasonable interpretation of an
ambiguous statute that the agency administers), with agency interpretations of these interpretations receiving even more
deference. See Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945) (according an agency’s interpretation of its
own regulation “controlling weight unless it is plainly erroneous or inconsistent with the regulation”); Auer v. Robbins,
519 U.S. 452, 461 (1997) (same).

2 This Report was prepated for the consideration of the Administrative Conference of the United States. The
opinions, views, and recommendations expressed are those of the author and do not necessarily reflect those of the
members of the Conference or its committees, except where formal recommendations of the Conference are cited.

3 Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 177 (1942) (Frankfurter, ., dissenting); see a/so Lisa Schultz Bressman,
Chevron’s Mistake, 58 DUKE L.J. 549, 582-84 (2009) (discussing agency involvement in drafting legislation and sharing
interpretations); Robert A. Katzmann, Madison Lecture: Statutes, 87 N.Y.U. L. REV. 637, 656-61 (2012) (discussing briefly
the role of federal agencies in the legislative process); Nicholas R. Parrillo, Leviathan and Interpretive Revolution: The
Administrative State, the Judiciary, and the Rise of Legislative History, 1890-1950, 123 YALE L.J. 266, 340-41 (2013) (discussing
the role of federal agencies during the 1890-1950 period in preparing bills, appearing at committee hearings, and helping
to develop a bill’s legislative history); Peter L. Strauss, When the Judge Is Not the Primary Offcial with Responsibility to Read:
Agency Interpretation and the Problem of Legislative History, 66 CHL-KENT L. REV. 321, 347-49 (1990) (discussing significance
of the agency’s relationship to Congtess in legislative process).

4 JAMES CRAIG PEACOCK, NOTES ON LEGISLATIVE DRAFTING 2-3 (1961); accord DONALD HIRSCH, DEP’T OF
HEALTH & HUMAN SERVS., DRAFTING FEDERAL LAW 1 (1980) (“Virtually all major programs of federal financial
assistance, and most of the significant regulatory statutes, have in their ancestries a proposal made to Congress by an
executive agency, customarily in the form of a draft bill. Generally speaking, these proposals ate developed with greater
formality than bills written within Congress.”).
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In other words, “[b]ecause agencies have day-to-day experience with the legal, political, and
operational aspects of the laws,” as Clinton Brass of the Congressional Research Service has more
recently explained, “[i]t is not surprising that a fair proportion of the legislation that is considered in
the legislative process tends to have been drafted or influenced at some point by executive branch
employees, including both career civil servants and political appointees.””

Recent empirical work has shed some additional light on the role of federal agencies in the
legislative process. For instance, Lisa Bressman and Abbe Gluck have surveyed over one-hundred
congressional drafters and reported that the congressional “respondents told us that first drafts are
typically written by, respectively, the White House and agencies, or policy experts and outside
groups, like lobbyists,” but that “[e]mpirical work is lacking for the details of this account . . . .”° The
author of this Report has similatly surveyed over one-hundred federal agency ruledrafters, and their
responses reinforce that federal agencies play an important and substantial role in the legislative
process.” For example, four in five (78%) agency rule drafters surveyed indicated that their agency
always or often participates in a technical drafting role for the statutes it administers (with another
15% indicating sometimes), and three in five (59%) reported that their agency always or often
participates in a policy or substantive drafting role for the statutes the agency administers (with
another 27% indicating sometimes).’ In other words, recent empirical work confirms what has long
been noted anecdotally in the literature and what anyone who has participated in the federal
legislative process no doubt has observed firsthand: federal agencies are involved regularly and
extensively in the legislative process.

5 Clinton T. Brass, Working in, and Working with, the Executive Branch, in LEGISLATIVE DRAFTER’S DESKBOOK: A
PRACTICAL GUIDE 275 (Tobias A. Dorsey ed., 20006); accord JACK DAVIES, LEGISLATIVE LAW AND PROCESS NUTSHELL
§ 25-3 (2007) (noting that “[glovernment agencies bring many bills to every legislature”); Peter L. Strauss, “Deference” Is
Too Confusing—Let’s Call Them ‘Chevron Space” and ‘Skidmore Weight,” 112 COLUM. L. REV. 1143, 1146 (2012)
(obsetrving that “[tlhe agency may have helped to draft the statutory language, and was likely present and attentive
throughout its legislative consideration”).

¢ Lisa Schultz Bressman & Abbe R. Gluck, Statutory Interpretation from the Inside—An Empirical Study of Congressional
Drafting, Delegation, and the Canons: Part I, 66 STAN. L. REV. 725, 758 (2014); see also Abbe R. Gluck & Lisa Schultz
Bressman, Statutory Interpretation from the Inside—An Empirical Study of Congressional Drafting, Delegation, and the Canons: Part I,
65 STAN. L. REV. 901, 998-1011 (2013) (detailing survey findings of congressional drafters on agency involvement in
legislative process); accord Victoria F. Nourse & Jane S. Schacter, The Politics of Legislative Drafting: A Congressional Case
Study, 77 N.Y.U. L. REV. 575, 600 (2002) (discussing responses from case study of legislative drafting in the Senate
Judiciary Committee about the role of agency officials in drafting statutes and conducting legal research).

7 Christopher J. Walker, Inside Agency Interpretation, 67 STAN. L. REV. 999, 1036-38 (2015) (detailing agency rule-
drafter survey findings with respect to the role of federal agencies in the legislative process).

8 Id. at 1037 & fig.6. These responses are no doubt conservative estimates of agency involvement with Congtess, as
the agency officials surveyed were regulatory personnel, not necessarily agency officials who ate actively involved in the
legislative process. See 7. (noting lower rates of personal participation in the legislative process from the agency rule
drafters surveyed). Moreover, one in four respondents (24%) indicated their agency participates “in drafting legislative
history (e.g., floor statements, committee reports, conference reports, hearing testimony and questions, etc.)” of statutes
the agency administers. Id. at 1037-38.
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Moreover, in the 1970s several terrific studies were conducted on the role of federal agencies in
drafting substantive legislative proposals.” Perhaps the most ambitious study to date comes from the
American Bar Association’s Standing Committee on Legislative Drafting, which under the direction
of Reed Dickerson commissioned the editors of the Catholic University Law Review to conduct
interviews and develop case studies on how federal agencies draft and advocate for agency-initiated
substantive legislation. The Catholic University Law Review published its nearly 200-page report in
1972." The report presented findings as to the role of the administrative state in the legislative
process at seven federal agencies: the Department of Defense; the Department of Housing and
Urban Development; the Department of Justice; the Department of Transportation; the
Department of Health, Education, and Welfare; the Federal Trade Commission; and the Office of
Management and Budget."" Like nearly all of the scholarship and empirical work done to date,"
these rich case studies focused almost exclusively on agency-initiated substantive legislation."

Since the 1970s there has been little further empirical exploration into the role of federal
agencies in the legislative process—despite a growing theoretical literature calling for a more
purposivist approach to agency statutory interpretation based in part on the premise that federal
agencies are heavily involved in the legislative process and thus have comparative expertise in
legislative process and history compared to the courts."* An important recent exception to this

9 See DAVIES, supra note 5, § 25-3 (focusing solely on “[a]gency bill making”); HIRSCH, s#pra note 4, at iii (explaining
that this book was prepared “to train program lawyers of what used to be the Department of Health, Education, and
Welfare, so that under the guidance of experienced legislative draftsmen they could help write the bills, in the areas of
their counseling experience, for HEW’s annual legislative program”); PROFESSIONALIZING LEGISLATIVE DRAFTING:
THE FEDERAL EXPERIMENT 5-95 (Reed Dickerson ed., 1973) (exploring further agency-initiated substantive legislation);
Brass, supra note 5, at 271-93 (focusing primarily on agency’s role in substantive legislative activities); Robert S. Gilmor,
Central 1 egislative Clearance: A Revised Perspective, 31 PUB. ADMIN. REV. 150, 150-58 (1971) (exploring the process within
the agency that takes place prior to secking legislative clearance from the Executive Office of the President).

10 The Catholic University Study of Federal 1egislative Drafting in the Executive Branch, 21 CATH. U. L. REV. 703 (1972)
[hereinafter CULR Report].

1 Id. at 709-10.
12 See sources cited in note 9 supra.

13 CULR Report, supra note 10, at 705-06 (explaining that the ABA-commissioned study “concentrate[d] on
legislative proposals originating in about a half dozen representative agencies”).

14 See, eg, William N. Eskridge, Jr., Expanding Chevron’s Domain: A Comparative Institutional Analysis of the Relative
Competence of Conrts and Agencies to Interpret Statutes, 2013 Wis. L. REV. 411, 427 (arguing that agencies should “read statutes
broadly, in light of their purposes, and follow a quasi-legislative political process for interpretations addressing big policy
questions or arenas not resolved by the statute”); Jerry L. Mashaw, Norms, Practices, and the Paradox of Deference: A
Preliminary Inguiry into Agency Statutory Interpretation, 57 ADMIN. L. REV. 501, 537 (2005) (finding “persuasive grounds for
believing that legitimate techniques and standards for agency statutory interpretation diverge sharply from the legitimate
techniques and standards for judicial statutory interpretation”); Jerry L. Mashaw, Prodelegation: Why Administrators Should
Make Political Decisions, 1 J.L. ECON. & ORG. 81, 91-99 (1985) (arguing that delegation of policy decisions to agencies is
better than delegation to coutts based on comparative accountability, responsiveness, and legitimacy); Kevin M. Stack,
Purposivism in the Executive Branch: How Agencies Interpret Statutes, 109 Nw. U. L. REV. (forthcoming 2015) (on file with
author) (taking argument further by asserting that Congress directs agencies to engage in purposivist statutory
interpretation); Peter L. Strauss, When the Judge Is Not the Primary Official with Responsibility to Read: Agency Interpretation and
the Problem of 1 egislative History, 66 CHL-KENT L. REV. 321, 321-22 (1990) (arguing that “the use of legislative history may
have an importance in the agency context for maintaining law against politics, however one regards its use at the judicial
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scholarly void is a study conducted by Jarrod Shobe in 2014, in which he interviewed fifty-four
agency staffers involved in legislative matters at fourteen executive departments and eleven
independent agencies.”” The Shobe study consisted of fifty-five questions (many with subquestions)
that explored broadly the role of federal agencies in the legislative process, including some
exploration of their role in providing technical drafting assistance.'® Those findings, where relevant,
will be discussed throughout the Report.

Despite some prior investigation into the role of federal agencies in proposing substantive
legislation for congressional consideration, virtually no work has been done to document the role of
the administrative state in providing Congress with technical assistance in statutory drafting. It turns
out that the vast majority of legislative drafting conducted by federal agencies today is not agency-
initiated substantive legislation, but technical responses to congressional requests for review of
proposed legislation. In other words, unlike substantive legislative activity, when agencies engage in
technical drafting assistance they provide technical feedback on congressionally drafted legislation
without taking a substantive position on the legislation.'” Yet very little is publicly known about how
agencies interact with Congress in providing technical drafting assistance, or how agencies interact
internally to help their congressional liaisons leverage the expertise of the whole agency in such
efforts.

This Report focuses on this technical drafting assistance process. To better understand the
process, the author met with agency officials at some twenty executive departments and independent
agencies for a total of over sixty hours of interviews. Ten of these agencies agreed to participate on
the record: the Departments of Agriculture, Commerce, Homeland Security, Education, Energy,
Health and Human Services, Housing and Urban Development, and Labor as well as the Federal
Reserve and the Pension Benefit Guaranty Corporation.' Individual overviews of these agencies’
processes for providing technical drafting assistance are included as Appendices B-K to this Report.

level”); Cass R. Sunstein & Adrian Vermeule, Interpretation and Institutions, 101 MICH. L. REV. 885, 928 (2003) (arguing
that “attention to institutional considerations can show why agencies might be given the authority to abandon textualism
even if courts should be denied that authority”).

15 Jarrod Shobe, Agencies as Legislators: An Empirical Study of the Role of Agencies in the Legislative Process, at
3-4 (Aug. 27, 2015 draft), http://sstn.com/abstract=2652520.

16 1d. at 10-12.

17 As further discussed in Part 1B, the Office of Management and Budget (OMB) contemplates that federal agencies
will provide technical drafting assistance and does not require OMB preclearance of such technical feedback. Instead, it
merely instructs agencies to keep OMB apprised of such activities and to make cleat to the congressional requester that
the agency feedback does not represent the substantive views of the agency or the administration. See Office of
Management and Budget, Circular A-19: Legislative Coordination and Clearance § 7(i) (revised Sept. 20, 1979)
[heteinafter OMB Circular A-19], https://www.whitehouse.gov/omb/circulars_a019/. To do that, agencies typically
provide a disclaimer along the following lines: “NOTE: This technical drafting assistance is provided in response to a
congressional request and is not intended to reflect the viewpoint or policies of any element of the Agency, the
Department, or the Administration.”

18 Note for September 2015 Draft Report: The author expects that several additional agencies will be included in the
final version of this Report, to be published in late October 2015.
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Subsequent to the interviews, the participating agencies responded to an anonymous follow-up
survey that consisted of forty questions concerning their technical drafting assistance processes and
practices. The survey and full responses are reproduced as Appendix A.

The Report proceeds as follows: Part I provides a brief overview of the role of federal agencies
in the legislative process: their substantive legislative activities which the Office of Management and
Budget (OMB) reviews per Circular A-19 (Part I.A), the agencies’ provision of technical assistance in
statutory drafting (Part 1.B), and their role in the budget and appropriations process as related to
providing technical drafting assistance (Part I.C).

Part II presents the study findings based on the agency interviews and anonymous follow-up
survey. After detailing the study methodology in Part II.A, Part I1.B presents the general findings on
the technical drafting assistance process—including details on the congressional requesters and types
of requests and responses, the rate of technical drafting assistance requests, the factors that affect
whether the agency decides to provide assistance and whether Congress adopts the agency response,
and which actors within the agency are involved in developing the process. Part I1.C briefly surveys
the general agency organizational models for providing technical assistance: the predominant
centralized legislative counsel model; the decentralized agency experts model; and the centralized
legislative affairs model that seems more common at independent agencies. Part IL.D presents the
findings regarding common challenges the agencies identified in providing technical drafting
assistance—the challenges inside the agency, those related to their congressional counterparts, and
those implicated by the technical-substantive line drawn by OMB’s Circular A-19.

Part III turns to discussing the best practices that certain agencies have developed to address
these challenges and proposes recommendations for the Administrative Conference of the United
States to consider. These recommendations focus both on internal agency practices to improve the
technical drafting assistance process and external practices that may strengthen agencies’ relationship
with Congress in the legislative process. The Report concludes by briefly mapping out the next steps
in empirical and theoretical research needed to better understand the role of federal agencies in the
legislative process.

I. BACKGROUND: FEDERAL AGENCIES IN THE LEGISLATIVE PROCESS

This Part briefly reviews the variety of ways in which federal agencies participate in the
legislative process. Although this Report focuses on how federal agencies respond to congressional
requests for technical assistance in statutory drafting, it is helpful to situate that process within the
administrative state’s larger legislative role. Part I.A addresses the ways in which federal agencies
engage in substantive legislative activity, which in the context of executive agencies is generally
governed by the OMB Circular A-19 preclearance process. Part I.B turns to the technical drafting
assistance process—the main subject of this Report—which concerns the agency’s role in providing
technical feedback on congressionally drafted legislation without taking an official substantive
position on the legislation. Part I.C briefly outlines the role of federal agencies in the appropriations
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and budget process. The focus in this Part is on executive agencies, and the nuances implicated by
independent agencies are further explored in Part IT and in the agency-specific overviews contained
in Appendices B-K.

A. Federal Agencies and Substantive Legislative Activities

To understand the role of federal agencies in substantive legislative drafting, it is helpful to first
understand the President’s role. The President’s legislative function finds its roots in the
Constitution. In particular, Article II, Section 2, instructs that the President “shall from time to time
give to the Congress information of the state of the union, and recommend to their consideration
such measures as he shall judge necessary and expedient.””” The former clause is now exercised by
the traditional State of the Union address, whereas the latter is often called the Recommendations
Clause and involves the President’s direct, substantive role in the legislative process.”” Combined
with the presidential veto power,Zl the Supreme Court has explained that these constitutional
provisions “limit[] [the President’s] functions in the lawmaking process to the recommending of laws
he thinks wise and the vetoing of laws he thinks bad. And the Constitution is neither silent nor
equivocal about who shall make laws which the President is to execute.””

Moreover, the President’s influence and control over the administrative state have constitutional
roots that help explain the President’s (and the administrative state’s) substantive role in the
legislative process. In particular, Article II, Section 3, instructs that the President “shall take Care
that the laws be faithfully executed,” and Article II, Section 2, further provides that the President
“may require the Opinion, in writing, of the principal Officer in each of the executive Department,
upon any Subject relating to the Duties of their respective Offices.”” In other words, the President
has a duty to ensure that the executors of the law—including the federal regulatory state—do so
faithfully, and the President has the power to request the substantive views of federal agencies
within their areas of expertise. These additional constitutional duties and powers help the President
advance the Executive’s substantive legislative agenda under the Recommendations Clause.

19 U.S. CONT. ART. 11, § 3.

20 See Brass, supra note 5, at 274; see also J. Gregory Sidak, The Recommendation Clause, 77 GEO. L.J. 2079, 2081-82
(1989) (noting that “James Madison’s notes on the Constitutional Convention for August 24, 1787, reveal that the
Framers explicitly elevated the President’s recommendation of measures from a political prerogative to a constitutional
duty”).

21 U.S. CONT. art. I, § 7 (“Every bill which shall have passed the House of Representatives and the Senate, shall,
before it become a law, be presented to the President of the United States; if he approve he shall sign it, but if not he
shall return it, with his objections to that House in which it shall have originated, who shall enter the objections at large
on their journal, and proceed to reconsider it. . . .”).

22 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952).
23 U.S. CONT. art. 1T, § 3.
24U.S. CONT. art. I1, § 2.
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In an April 2013 memorandum to all heads of departments and agencies, the President’s Office
of Management and Budget (OMB) reinforced these constitutional foundations for the President’s
legislative clearance function:

The President’s legislative responsibilities are founded in his constitutional duties and
powers to: (1) require the opinion in writing of the principal officer in each of the Executive
departments; (2) take care that the laws are faithfully executed; (3) give the Congress
information on the State of the Union; (4) recommend to the Congress such measures as he
judges necessary; (5) approve or disapprove bills passed by the Congtess; and (6) convene
either or both houses of Congress.

The legislative recommendations of the President in his three regular annual messages—
State of the Union, Budget, and the Economic Report—together with those in any special
messages or other communications to the Congress generally constitute the President’s
legislative program. These recommendations often originate in the agencies, the Congress,
and commissions, panels, and task forces established by law or by administrative order.?>

OMB Circular A-19, which was last amended over three decades ago in 1979, sets forth the
guidelines for the Executive’s legislative coordination and clearance process.”® Within OMB, the
Legislative Reference Division is in charge of the Circular A-19 process and “coordinates the
articulation of the Administration’s position on legislation by overseeing the review and clearance of
the Administration’s legislative proposals, testimony, and statements on bills progressing through
Congtess.””” Circular A-19 applies to all Executive Branch agencies unless exempt by statute,” and
as federal agencies explain it, Circular A-19 requires OMB preclearance of all “substantive”
legislative activities in which those agencies engage.

Although an exhaustive treatment of the Circular A-19 preclearance process lies outside the
ambition of this Report, it is worth outlining the types of legislative activities contemplated for
OMB coordination and clearance. First, federal agencies must submit annually their legislative
program (or lack thereof) for coordination and clearance purposes.” Second, agencies must submit

%5 Memorandum from the Office of Management and Budget on Legislative Coordination and Clearance to the
Heads of Departments and Agencies, M-13-12, at 2 (Apr. 15, 2013) [hereinafter OMB April 2013 Memo],
https:/ /www.whitehouse.gov/sites/default/files/omb/memoranda/2013/m-13-12.pdf.

26 OMB Circular A-19, supra note 17.

27 Office of Management and Budget Website, The Mission and Structure of the Office of Management and Budget
[heteinafter OMB Mission and Structute], https://www.whitehouse.gov/omb/organization_mission/.

28 OMB Circular A-19, supra note 17, § 4 (“All executive branch agencies (as defined in section 5b) are subject to the
provisions of this Circular, except those agencies that are specifically required by law to transmit their legislative
proposals, reports, or testimony to the Congress without prior clearance. OMB will, however, honor requests from such
agencies for advice on the relationship of particular legislation, reports, or testimony to the program of the President.
The municipal government of the District of Columbia is covered to the extent that legislation involves the relationship
between it and the Federal Government. Agencies of the legislative and judicial branches are not covered by this
Circular.”); see also Brass, supra note 5, at 291 (detailing agencies with legislative “bypass” authority).

2 OMB Circular A-19, supra note 17, § 6 (detailing the requitements for the agency legislative program submission);
see also Brass, supra note 5, at 288-89.
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for OMB preclearance any “proposed legislation,” which is defined broadly to include “[a] draft bill
ot any supporting document (e.g., Speaker letter, section-by-section analysis, statement of purpose
and justification, etc.) that an agency wishes to present to Congtress for its consideration” as well as
“any proposal for or endorsement of Federal legislation” that the agency desires “to transmit to
Congtess, or to any Member or committee, officer or employee of Congress, or staff of any
committee or Member, or to make available to any study group, commission, or the public.””

Third and related, this OMB preclearance requirement applies to any agency “report,” which
includes “[a]ny written expression of official views prepared by an agency on a pending bill for (1)
transmittal to any committee, Member, officer or employee of Congtress, or staff of any committee
or Member, or (2) presentation as testimony before a congtessional committee.”””" For agency
proposed legislation and reports, OMB then engages in an extensive clearance and coordination
process—sometimes even initiating interagency consultation and coordination—before the agency
can transmit that proposed legislation or report to Congress (though there are narrow exceptions
and separate procedures for time-sensitive legislative matters).”

Finally, Circular A-19 provides the process by which the President receives substantive feedback
from federal agencies on enrolled bills for presentment and veto purposes. When OMB requests the
an agency’s views on an enrolled bill, the agency will provide written feedback, including whether it
approves, how the enacted bill would affect existing law, whether a signing statement should be
issued, and so forth.”* Although not expressly detailed in Circular A-19, OMB has a similar process
for soliciting agency feedback to be included in “Statements of Administration Policy (SAPs)” on
pending bills:

OMB prepares SAPs for major bills scheduled for House or Senate floor action in the
coming week, including those to be considered by the House Rules Committee. In addition,
SAPs are sometimes prepared for so-called “noncontroversial” bills considered in the House

30 OMB Circular A-19, supra note 17, § 5(c) (defining “proposed legislation”); see id. § 7 (detailing the requirements
for “[sJubmission of proposed legislation and reports” for OMB review); see also Brass, supra note 5, at 289-90.

31 OMB Circular A-19, supra note 17, § 5(e) (defining “proposed legislation”); see id. § 7 (detailing the requirements
for “[sJubmission of proposed legislation and reports” for OMB review). OMB Circular A-19 also defines “report” to
include “any comment or recommendation on pending legislation included in an agency’s annual or special report that
an agency proposes to transmit to Congress, or any Member or committee, or to make available to any study group,
commission, or the public.” Id. § 5(e).

32 See id. § 9 (detailing interagency consultation process).

33 See id. § 8 (detailing OMB clearance process for agency proposed legislation and reports). For more on the OMB
clearance process, based on interviews with agency officials, see Shobe, supra note 15, at 30-34 [Part 11.D].

3 OMB Circular A-19, supra note 17, § 10; see also OMB April 2013 Memo, supra note 25, at 3 (“To assist the
President in deciding his course of action on a bill, OMB requests each interested agency to submit within 48 hours its
analysis and recommendation in a letter to OMB. Such views letters are signed by the head of the agency or other
Presidential appointee. OMB prepares a memorandum to the President on the enrolled bill which transmits these views
letters and summarizes the bill, significant issues, and various agency and OMB recommendations. If an agency
recommends disapproval, it is responsible for preparing a draft of an appropriate statement for the President’s
consideration.”).
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under suspension of the rules. SAPs are prepared in coordination with other parts of OMB,
the agency or agencies principally concerned, and other EOP units. Following its clearance, a
SAP is sent to Congress by OMB’s Legislative Affairs Office.’>

These SAPs are publicly available on OMB’s website.”” As Clinton Brass of the Congressional
Research Service explained, “The purpose of a SAP (usually pronounced ‘sap’) is to communicate to
Congress the coordinated views of the President and agencies regarding a piece of legislation.””’

In sum, federal agencies play a significant and important substantive role in the legislative
process—a role that, at least with respect to executive agencies, is coordinated and cleared by the
President through OMB’s Legislative Reference Division.

B. Federal Agencies and Technical Assistance in Legislative Drafting

OMB Circular A-19, however, also contemplates that federal agencies play an important role in
providing technical assistance in statutory drafting. Such technical drafting assistance goes through a
different process. Indeed, as discussed in Part II, federal agencies often receive congressional
requests—from committee staffers, staffers for individual Members of Congress, or Members
themselves—for technical assistance in statutory drafting. These requests can range from review of
draft legislation to (less common) requests for the agency to draft legislation from scratch based on
specifications provided by the congressional requester. And the agency responses can vary for oral
communications of general feedback or written memoranda summarizing the key feedback to
suggested legislative language or redlined suggestions on the draft legislation.”

Unlike substantive legislative activities that require OMB preclearance, Circular A-19 instructs
that “[a]gencies need not submit for clearance bills that they prepare as a drafting service for a
congressional committee or a Member of Congtress, provided that they state in their transmittal
letters that the drafting service does not constitute a commitment with respect to the position of the

35 OMB April 2013 Memo, supra note 25, at 3. OMB’s Office of Legislative Affairs is separate and distinct from the
Legislative Reference Division and serves as OMB’s liaison with the Hill and the legislative affairs offices throughout the
federal administrative state. The Office’s involvement with Congress includes “disseminat[ing] budget materials,
descriptions of relevant concerns, and statements to Congtess to communicate the Administration’s positions.” OMB
Mission and Structure, s#pra note 27. The Legislative Reference Division, by contrast, “coordinates the articulation of the
Administration’s position on legislation by overseeing the [Circular A-19] review and clearance of the Administration’s
legislative proposals, testimony, and statements on bills progressing through Congress.” Id.

36 Office of Management and Budget Website, Statements of Administration Policy on Non-Appropriations and
Appropriations Bills, https:/ /www.whitehouse.gov/omb/legislative_sap_default.

37 Brass, supra note 5, at 277; see also id. at 277-78 (discussing SAPs further).

38 See generally Brass, supra note 5, at 276-77 (“While the development of legislative proposals by the executive branch
is a process that originates within the executive branch itself, another process, usually called ‘executive branch comment
on legislation,” originates within the legislative branch. At the discretion of actors within the legislative branch, and
especially its committees, a legislative branch actor contacts an executive agency to solicit information and policy
preferences on legislation. This can be done formally (with a letter or email to an agency official) or informally (by
telephone or in person.”); accord Shobe, supra note 15, at 33-34 [Part I1.D].



DRAFT ACUS Report: September 2015
Federal Agencies in the Legislative Process
Christopher J. Walker

Administration or the agency.”” Based on the authot’s review of a number of agency responses to
technical drafting assistance requests, this disclaimer states something along the following lines:

NOTE: This technical drafting assistance is provided in response to a congressional
request and is not intended to reflect the viewpoint or policies of any element of the
Agency, the Department, or the Administration.

Although technical drafting assistance need not be precleared by OMB, Circular A-19 instructs
agencies to advise OMB of such drafting requests—and forward a copy of requests when made in
writing—as well as provide OMB with the agency’s response “at the time of transmittal, together
with an explanatory statement of what the bill would accomplish if that is not contained in the
transmittal letter.”* As further discussed in Part II, it seems that the majority of agencies do not
comply with these instructions with respect to the run-of-the-mill technical drafting assistance
requests.41 Moreover, based on information gathered from the federal agencies, it does not appear
that OMB has made any systematic effort to enforce these notice and transmittal requirements.

As detailed in Part II and perhaps contrary to conventional understanding, the bulk of agency
legislative drafting today does not come in the form of substantive, agency-initiated legislation, but
in the form of responding to congressional requests for technical drafting assistance. Such requests
do not go through the formal OMB preclearance process; indeed, most such requests never reach
OMB’s radar.

C. Federal Agencies and Appropriations Legislation

Federal agencies are also heavily involved in the budget and appropriations process, but those
are governed by a different set of OMB offices and procedures and often involve a different part of
the agency (typically the agency’s budget office) than traditional legislative drafting. OMB Circular
A-11 governs the federal budget process—a process that involves federal agencies submitting their
budget requests and material for OMB consideration to be included in the President’s budget.” The
extensive OMB budget process lies outside the scope of this Report and has been detailed
exhaustively elsewhere.”’ Similarly, on the congressional side, appropriations legislation is handled
separately from authorization and other substantive legislation—a different process, a different set

3 OMB Circular A-19, supra note 17, § 7(i).
4074

M See also Brass, supra note 5, at 277 (“When responding, agencies do not always clear their responses with OMB
under the Circular A-19 process, sometimes—but not always—to the consternation of OMB. Clearly, it would be
infeasible for an agency to clear every telephone call with OMB, but this can be a gray area under the A4-79 process.”);
Shobe, supra note 15, at 33-34 [Part I1.D] (noting that agency respondents indicated that “bills drafted for Congress at
Congress’s request are not considered a statement of agency or administration policy, and so agencies ate able to avoid
the OMB clearance process for this type of draft legislation”).

4 Office of Management and Budget, Circular A-11: Preparation, Submission, and Execution of the Budget (revised
June 30, 2015), https://www.whitehouse.gov/omb/circulars_all_current_year_all_toc.

43 See generally Brass, supra note 5, at 285-86 (discussing further the OMB budget process).
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of congressional committees in the House and Senate, and a different part of the agency (agency
budget offices)." And the appropriations process has evolved into an important yet unorthodox
form of lawmaking."

For the purposes of this Report, however, the legislative process for appropriations cannot be
ignored entirely, especially in light of the somewhat modern phenomenon of including substantive
provisions or “riders” in appropriations legislation.” As discussed in Part IT and detailed more fully
in the agency-specific overviews included as Appendices B-K, it has become more critical that
agencies provide technical review and drafting assistance on proposed appropriations legislation that
include such substantive provisions. Yet, because agency processes for reviewing authorization and
appropriations legislation have historically been channeled through different parts of the agency,
such coordination to provide technical drafting assistance on appropriations legislation has proved
to be a challenge at some agencies.

I1. STUDY FINDINGS

A. Study Methodology

As detailed in the Introduction, little information is publicly available on the role of federal
agencies in the legislative process, and even less on their role in providing technical drafting
assistance. Accordingly, the approach to this Report is necessarily exploratory in nature. To better
understand the process, the author met with agency officials at some twenty executive departments
and independent agencies for a total of over sixty hours of interviews. These interviews were free
flowing and investigative, although they were based on a preliminary (and evolving) outline
developed during preliminary conversations with some agency and congressional staffers as well as
the ACUS staff. The vast majority of these interviews took place in person, including all of the initial
interviews with the dozen agencies that agreed to participate on the record. To encourage a candid
conversation, the interviews were not recorded. For most interviews, however, a law student
research assistant or ACUS legal intern accompanied the author; both of us took extensive notes
and, when possible, attempted to capture verbatim the agency officials’ responses.

Ten agencies where we interviewed, officials agreed to participate on the record and to be
profiled in this Report: the Departments of Agriculture, Commerce, Homeland Security, Education,
Energy, Health and Human Services, Housing and Urban Development, and Labor as well as the

# Tor a helpful, basic overview of the federal budget process, see CENTER ON BUDGET POLICY & PRIORITIES,
PoOLICY BASICS: INTRODUCTION TO THE FEDERAL BUDGET PROCESS (Apr. 20, 2015), http://www.cbpp.org/research/
policy-basics-introduction-to-the-federal-budget-process. See generally BILL HENIFF JR. ET AL., CONG. RESEARCH SERV.,
INTRODUCTION TO THE FEDERAL BUDGET PROCESS (Dec. 3, 2012), https://www.fas.otg/sgp/cts/misc/98-721