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INTRODUCTION

Consideration of medical opinions is intringicboth theadministrativedetermination
of claims for disability benefits undes o c i a | Security SGDbafdi | ity
Suppl ement al SSSP jand to jdicial meviewnoé adrfiffistrative denials of
benefit claims. The SSA Commisei@ r has fiexc égatutory muhbrityyto b r o a c
establish rules for the receipt and assessment ofdiaofuding medical evidenéein order
to achieve efficiency and uniformity to the processing of over 3 million claims annually,
700,000 of which ardhear d by administrative | aw judges
medical evidence, this is no easy task.

Just over twenty years ago, in 1990he Soci al SecurSsAoy Admi
sought to bring greater clarity and uniformity to the assessmentedical evidence by
establishing regulatory standards for such evaluations, particularly with respect to treating
physicians. The treating physician rulewhich remains largely unchanged todagffords
Aconmgoweéi ght 0 t thectaimansbo g ir reiad r s(@othehagceptable a n
medical sources) so long as their views are-augtiported by medical evidence and do not
conflict with other substantial evidence in the recbrSA gave treating physician opinions
special deference based dmetassumption that such individuals usually have the most
knowl edge about, and | ongitudinal i nsight in

Over the years, however, the treating physician rule has not brought thisfboped
uniformity and clarity to the adjuchtion of disability benefits. Decisions by ALJs involving
the treating physician rule have been overturned at significant rates by the SSA Appeals
Counci | (AAppeal s Councilo), as well as by f
shows that,n recent yearsthe erroneousapplication of the treating source rutas been
cited with a ten percent frequency rate as a reason for remand by the Appeals.Cauncil
the district court level, the remand rate involviheg treating physician rulie even highed
cited atabouta thirty-five percenfrequency rat8 Indeed, of the bases for remand by federal
courts that are tracked by SSthe treating physician rukbbased remandare the highest
category of remands.

! Heckler v. Campbell, 461 U.S. 458, 466 (1983).

2 SeeSoc. Sec. Admin., Standards forr@altative Examinations and Existing Medical Evidence; Final Rules,

56 Fed. Reg. 36, 932, 36,934 (Aug. 1, 1991) [ her ei naf
circuits pointed to a need for @dear policy statementhat wouldencourage uriormity of adjudicationand

provide the public and the courts with a definitive explanation of our policy on weighing treating source
opinions. 0) (secralpdoa. SécsAdmird, Standigrds for Consultative Examinations and Existing

Medical Evicence; Proposed Rules, 52 Fed. Reg. 13,014, 13,016 (Apr. 20, 1987) [hereinafter 1987 NPRM]
(A[fdlari fy [ SSAOwith respect te tha weight whch [the ggency] place[s] on opinions of

treating sources anith response to certain Federal Cir¢uCourt of Appeals decisionsnd other statements
regarding [agency] policy, [ SSA i s] setting forth [
(emphasis added).

%20 C.F.R. §804.1527(c), 416.927(c) (2012). For ease of referencetthip ort uses Atr e
Atreating sourced interchangeably; however, t h
Aot her accept abEee20 GE.K. 85484.1502,8161902 €2612)0

* SeeAppendix ( fi A p B:.Abdysis of SSA Data on Remand Rates by Federal Courts and the Appeals

Council tbl. 9,p. A-8.

°1d. atA-4 thl.3.

®1d. at A-3 - A-4 thls. 2 & 3. Treating physician ruleelated remands are a subcategory of the Opinion

Evidence Evaluation & Residual Fuhncb n a | Capacity (AOEE & RFC0) <classif
percentage of remand frequency within that classification. The OEE & RFC classification is itsalighe

frequently citedemand categorySee idat A-3 thl.2.

ating
e trea



Additionally, dramaticchanges in the American health care system over the past
twenty years independently call into question the ongoing efficacy of the special deference
afforded opinions by treating physiciankong-term continuity of care between patient and
physician is ndonger the norm due to severakdrrelated factors, includinghe rise of
managed care and concomitant disruptions in continuity of chemges in the practice of
medicine (.e., increasing specialization and declining numbers of primary care pmsiasg
well as the rise of medical personnel, such as nurse practitioriefd P ghysician assistants
(APAscnd | icensed <clinBdcalacstocnigalaswopr&kteiresn t(
providery; patient consumerisiflargely through the Interne@adingto increasing voluntary
changes in practice groups or physicjaasd, other societal and demographic chandges.
one schol ar not ed: i Wh at was traditionally
relationship between the clinician and healine consumer has been potentially jeopardized
by a new triangular interaction: the patigmovidermanaged -care/health insurance
b ur eau’c rThus, ywhatever may be said for the longevity of physigiatient
relationships two decades ago, it is siyjpbt the norm today.

SSA commissioned the Administrative Conference of the United States
(AAdmi ni strative Conferenceo or fAConferencex
adjudication of the SSDI and SSI programs, with a particular focus on iexpkhe high
remand rates from federal courts under the treating physiciafi fTihés report represents a
collaborative effort between the Office of the Chairman of the Administrative Conference
and the Conferenceds ¢ onsldid Krenhandg PrafessortSeonit s pr
Morris. During the course of this study, W&) reviewedstatutes regulations, and other
publicyavail able information relating to SSAOG0s
treating physician rulg2) analyzel SSAprovided datan order to identify the impact of this
rule at both the administrative level andtlre federal courts(3) reviewed federal case law,
|l aw review articles, and treat i @eascumededr es s i
the chaging nature of the U.S. health care system through review of medical journals,
federal and noprofit statistical resources, and other publiglyailable sources; an¢b)
conducted legal research on the evidentiary weight afforded the opinions of tesatiogs
in other federal and state statutory disability benefits progra@st review and research
were supplemented by questionnaire that was sent to both the National Organization of

Soci al Security Claimants®d Repal dsseciatioradfi ves
Di sability Represent at iimeviews (ofi DA DRc@alsALls,as wel

decision writers, and attorneys

" Jeffrey M. BorkanExamining American Family Medicine in the New World Ordex Study of 5 Practices
48 J.FAM. PRAC. 620(Aug. 1999).

8As originally conceived, tphysiciaGrolmWasto e parteftadbroasiar stutly o f t
on the SSDI and SSI pgrams. See, e.g.SSA Disability Administration: Disability Adjudication Project
Outline,  available at  http://www.acus.gov/sites/default/files/documents/Fa8IA-Outline-Approv -
5 24 12.pdf(last accesseffeh 7 2013. After the project started, howeyeét was decided that the treating
physician rule aspect of the project would be addressed in this-atama report. Findings from the
Conferenceds br oadeisdiSBd ia d jepachie cepofeic ADVIN. CONBERENCE OF
THE U.S.,ACHIEVING GREATER CONSISTENCY INSOCIAL SECURITY DISABILITY ADJUDICATION: AN EMPIRICAL
STUDY AND SUGGESTED REFORMS (2013), available at http://www.acus.gov/sites/default/files/documents/
Achieving_Greater Consistency_Final_Report-342013.pdf(last visitedApr. 3, 2013)[hereinafter 2013 SSA
Disability Adjudication Report].



This report providevackground data and analysisSSAshould it choosé¢o revisit
the continued efficacy of theeating physician rule. Parof this report beginsvith a brief
description ofthe administrative process and legal standards governing the adjudication of
Social Security disability benefits claims. This Rambvides an overview of the origins of
thetreating physician rule and the promulgation of regulatory standards in Pa®ftl then
discusses the widely divergent standards used by federal courts in v@rauts when
reviewing cases involving the treating physician rule, with particulan@din to the
substantial evidence standard of reviewart Il details thesubstantialchanges in the
delivery of health care in the United States over the last several decades and discusses how
this evolution hagargelyunderminedne ofthe primary asumptions underlying the treating
physician rule. Part IV summarizes the results from an empirical analysis of@8¥ded
data relating to the treating physician rule and remand rates with respect to both the Appeals
Council and federal courtsPart V showshow the treating physician rule works in the
context of other federal and statisability benefitgprograms and discusses the perspective
of claimant representative organizatioriBhe report concludes witRart M, which lays out
guiding principles and options foBSA as it considershe continuingefficacy of thetreating
physician rule.

l. SSADISABILITY BENEFITS PROGRAMS: ADJUDICATION PROCESS& LEGAL
STANDARDS

A. Disability Claim Adjudication Process

The Social Security Act created two progré&SDI andSSDB to provide monetary
benefits to persons with disabild ndivdwms who s
may qualify for regular payments from the federal government if, among other things, they
can show that they have an impairmerattls disabing.’® The programsshare the same
definitonofdi sabi |l ity: the inability Ato engage ir
any medically determinable physical or mental impairment which can be expected to result in
death or which tmlasted or can be expected to last for a continuous period of not less than
12 mo H tEves year, millions of people apply for these disability ben&fitmd SSA
has created what may be the worlddés ¥ argest

The disability benefits adjudication process begins with the filing of an application
with a SSA field office either irperson or online Individuals seeking disability benefits
may file (and pursue) their own claims or they may choose to enliststistamce of a
representative, who may or may not be an attorr@gce an application is received by the
SSA field office, (in most instancesthe case is sent to a federaliynded state Disability
Determination Service ( mdalBdcationfpmecess.t menosi ni t i

42 U.S.C. §§ 401(b), 1381 (2012).

1942U.5.C.§ 423() (2012).

142 U.S.C 88 423(d)(1)(A), 1382¢(a)(3)(A) (2012).

21n fiscal year 2011, over 3.2 million people applied for disabilityefiess S S & BY 2011 PERFORMANCE
AND ACCOUNTABILITY REPORT8 (2011),available athttp://www.ssa.gov/finance/2011/Full%20FY%202011%
20PAR.pdf.

13 Securing the Future of the Disability Insurance Program: Hearing Before the Subcomm. on Sot.iSec.
H. Canm. on Ways & Means 112t h Cong. (June 27, 2012) (statement
Admin.) [hereinafter Astrue June 2012 Testimong}ailable at http://www.ssa.gov/legislation/testimony
062712.html see alsoHeckler, 461 U.S.at 461 n.2 (qoting JERRY L. MASHAW ET AL., SOCIAL SECURITY
HEARINGS AND APPEALSXi (1978))



states, a team consisting of a state disability examiner and a state agency arethcal
psychological consultant makes an initial determination of eligibility on behalf of'*$SA.

The DDS team may gather medical docuraamtdbr order an examination by a contracting
physicianor psychologisttermed a consultative examation to make a decision regarding

the ¢l ai mant 6% Ifdiins abnidliivtiyd usatl gmunsast statesfhe i s d e |
claimant may seek recodsiratiort® by another DDS team, composed of a different examiner

and medical or psychological consultaht.As a whole, about forty percent of disability
claimsare allowed at the initial and reconsideration st&ps

If the claim is denied again, the indivial may appeal his or her case to a SSA,ALJ
and aboutforty percent of those whose claims were dendedn fact appeaf® The ALJ
reviews the casde novoand mayeitheraward benefits prior to the hearjngased on the
record or decide the claim aftemn adjudicative hearin. For the first time in the process,
an oral hearing is provided. No deference is afforded the DDS determination, and the ALJ
may consider additional medical examinations, vocational or medical expert test@sony,
well as queston the claimant or other witnesses persorfdlly.In contrast to most
administrative adjudications, the agency is not represented at the Héawhie the
claimant is represented in roughly eighty percent of the cases at the ALJ hearing level,
predominarly by attorneys. The percentage of cases in which claimants are represented has
soared in the past thirty yedrsthough ALJs have the duty to develop the record where
needed, irrespectivef whether the claimant is represenfédALJs currently determinéhat
disability is warranted in roughfifty percent of the cases decided.

1442 U.S.C. §8 405(b), 1383(c)(1) (2012).

15 Charles H. Koch, JrThe Fourth Bite at the Apple: A Study of the Operation and Utility of the Social Security
Administration's Appals Counci] 17FLA. ST. U. L. ReEV. 199, 219 (1990).

16 Astrue June 2012 Testimorsypranote13; 20 C.F.R. §§ 404.907, 416.1407 (2012).

¥ Astrue June 2012 Testimorsypranote 13; 20 C.F.R. §§ 404.909, 416.1409 (2012).

8 For more specific figures and fiifences in allowance rates among the states,SSE®AL SECURITY

ADVISORY BOARD, ASPECTS OFDISABILITY DECISION MAKING: DATA AND MATERIALS 44 fig. 39. (2012),

available athttp:// www.ssab.gov/Publications/Disability/GPO_ Chartbook_FINAL_06122012.pdéiftadter

SSAB 2012 Repori]

19 Astrue June 2012 Testimongupranote 13; 42 U.S.C. §§ 405(b)(1), 1383(c)(1)(A) (2012); 20 C.F.R. §§
404.929, 416.1429 (20123ee alsdRICHARD V. BURKHAUSER & MARY C. DALY, THE DECLINING WORK AND

WELFARE OF PEOPLE WITH DISABILITIES: WHAT WENT WRONG AND A STRATEGY FOR CHANGE 50 (American

Enterprise Institute 2011) (statistic based on 2000 data).

2 Astrue June 2012 Testimongypranote 13; 42 U.&. §§ 405(b), 1383(c) (2012); 20 C.F.R. §§ 404.929,
416.1429 (2012).

2120 C.F.R 8§ 404.929404.965:416.1429416.1455 (2012).

22 The Veterans Administration is the other most notable exanfpé=, e.g.Hodge v. West, 155 F.3d 1356,

1362 (Fed. Cir. 1998) ( i-adverdariad sysiesnofi awayding hehebts/tk t et an b 0 a |
stating that A[t]his court and the Supreme Court bot
benefits statutes is strongly and uniquely-prb a i msea alsdHengderson v. Shinseki, 131 S. Ct. 1197, 1200,

1206 (2011) (referrip t o proceedi ngs before the VA as fiex parte,
% The percentage of claimants represented by attorneys at ALJ hearings has nearly doubled since 1977 (from
about 35% to 76%), while the use of rattorney representativessalso experienced a steady increase since

2007. SSAB 2012 Repoysupranote 18, at 60 fig. 55.

#%Eg, Hildebrand v. Barnhart, 302 F.3d 836, 838 (8th ¢
fairly devel op[ ] t heAstiug 687 5.3d@X3, 91Bh (8th Cira20X)(3ame); Bhomtsn v

v. Schweiker, 663 F.2d 1312, 1316 (5th Cir. 1981) (sasen;alsdRichardson v. Peraled02 U.S. 389, 410

(1971) (noting ALJ duty to investigate facts and develop arguments both for andtaganting benefits).

% Data provided by SSA show that fully favorable allowance rates have dropped to 50% (data on file with
ACUS). This rate is down fror80% SeeSSAB 2012 Reportsupra note 18, at 12fig. 7. There is no
definitive way to measuretwet her ALJs or state DDS systems measur e



A claimant may appeal an ALJ decision to the Appeals Council, whih
discretionary authority to determine which cases to reffevifhe Appeals Council will
review a case if(1) the ALJ committed an abuse of discretion; (2) there is an error of law;
(3) the ALJOs decision was not supported by
issue that might affect the public interest (5) new and material evidence is sutbed and it
relates to the period on or before the ALJ
actions, findings, or conclusion are contrary to the weight of the evidénthe Appeals
Council may affirm, modi f yipn®rifehe Appsals Courit r e ma
denies review, the ALJO6s deZision becomes th

A claimantwho is finally denied by SSA either as a result dhe denial of Appeals
Council review otthe affirmance ofanadverse ALJ decisiéghmay seek judiial review in a
federal district court based on the full administrative record and subject to the substantial
evidence review standarl. In the context of judicial review of Social Security disability
benefits programs, the Supreme Court has explaired th s ubst ant i al eviden
than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as
adequate to s uf pfthe reviewingcaun determiméhat eithersubstantial
evidence does not supporttheeagc y 6 s d e bré¢he courtrcanhoi determine whether
substantial evidence even exists, it can reverse and remand the decision to the agency, either
for an award of benefits, or for further proceediffgs

B. Standards for Evaluating Medical Evidence
Consideration of medical opinions is intrinsic to the administrative determination of

claims for SSDI or SSI disability benefit®uring the claim adjudication process, claimants
generally have the burden of provitigat they qualify as disabléd. Part d this proof

invol ves submission of medical fevidence tha
intriguing study concl udi ng t haseeHAddoJIBenitezSilve, Mosber e | i k e
Buchinsky & John RustHow Large Are the Classification Errors in the &bcSecurity Disability Award

Process33 ( Nat 6! Bureau of Econ. Research, Working Paper
%20 C.F.R. §§ 404.96704.968, 416.146416.1468 (2012). The vast majority of these cases resulted from

actions related to appeals by claimarisy t a small percentage Ieg pureass e nt fi o

protests and preffectuation review of fully favorable cases) of benefit grants. Data from SSA show that in

FY2011, the Appeals Council processed 126,992 requests for review, whereasegispd 4351 cases under

own motion review (data on file with ACUS). In FY2012, the Appeals Council processed 166,020 requests for
review, while processing 7598 cases under own motion review (same).

2720 C.F.R. §8§ 404.970, 416.1470 (2012).

%20 C.F.R. §804.979, 416.1479 (2012).

2920 C.F.R. 88 404.966(0,16.1466(b) (2012).

%042 U.S.C. 88 405(g), 1383(c)(3) (2012); 20 C.F.R. §8§ 404.981, 416.1481 (2012). A claimant must exhaust all
administrative remedies before appealing to federal court. The clajppésalable in federal court only after the
AppealsCouncil has issued a decision or has refused to review the case.

3! Richardson v. Perales, 402 U&. 401 (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229

(1938)).

%242 U.S.C. § 405(g) (2012)Historically, federal district courts have reversed very few agency actions. In

FY1995i FY2010, the average reversal rate was just over S8&SSAB 2012 Reporsupranote18, at 70 fig.

65b. Of the remaining cases, district courts affirm about halof SSA6s deci sions, and r e
the agency for further proceedingsl.

#¥20 C.F.R. AA 404.1512(a), 416.912(a) (2012) (Aln ge
di sabl ed. 0) .



clai mant 6s] me d* and lincludles falaoratoryn éimdlingé, smedical history,
opinions, and statements about treatment recéfedVormally, when evaluating this

evidence, ALJs ahother agency decision makensu st gi ve the treating
Acontrol I Whatweiighficentrol ling wei gh tThe? Ho w
following part describge the existing statutory and rdgtory standards governinghese

issues.

1. Social Security Act

The Soci al Security Act empowers .St8A to |
regulate and provide for the natureand eixteh pr oof s and evi denceo t
to disability benefits®’ As the Supreme Court has emphasized on several occasions, this
statutory author ity ThesConingssianer phtisihasdeddtitudgto b r o a d .
issue regulations establishinige nature and extent of evidenaehich form the basisof

adjudicating disability claims.

Disability, in turn, is defined under the Act as thei nabi | ity to eng:
substantial gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to resulteatt or which has lasted or can be expected to
last for a continuous period of not less than 12 mowithd he claimant must prove his or her
di sability by dmedical and other evi &ence
Evidence includes:

medcal signs and findings, established by medically acceptable clinical or
laboratory diagnostic techniques, which show the existence of a medical
impairment [and] . . . would lead to a conclusion that the individual is under a
disability. Objective medicavidence of pain or other symptoms established

by medically acceptable clinical or laboratory techniques . . . must be
considered in reaching a conclusion as to whether the individual is under a
disability**

The Act charges SSA with considering alltbé medical evidence in the case record,
and developing a complete medical history of the past year whenever it denies a disability
claim*® The statute further states that SSA mus
from the i ndi viidn(arlothes treatingehadth carg prqvidey) all nsedical
evidenceo0O necessary to making a disability d
from a consultative souré@. While the Act thus states that SSA must consider a treating

#d.
%20 C.F.R. §8 404.1512(b)(12), (d)R), 416.912(b)(1)(2), (d)(2) (2012).
%20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2) (2012).
3742 U.S.C. 805(a) (2012).
¥ See, e.g.Bowen v. Yuckert, 482 U.S. 137, 145 (1987) (quotitegkler 461 U.Sat466 (quoting Schweiker
v. Gray Panthers, 453 U.$4, 43 (1981))).
3942 U.S.C. §8 416(i)(1)(A), 423(d)(1) (2012ee alsp42 U.S.C. § 1382c(a)(3)(A) (2012).
;‘j 42 U.S.C. § 423(d)(5)(A) (2012).
Id.



physi ci acedisst, itedoesdet mandate the weight that SSA must give to that
evidence®*

2. Pre1 991 : Feder al fCommon Lawo Governs Ev s
Opinions

The treating physician rule traces its origins to the 1980s when SSA, the federal
courts, ad, to a lesser extent, Congress engaged in institutional battles over the proper
evaluation and weight to afford different types of medical evidence. Several legal scholars

have described SSA, in the early Jlck8dd, as
practices to*opmretoifctwhbeme fwiatss ,too rely on t|
medi cal examiner s, rat her t ¥ aBoth thehowurtcdnd i ma n t

Congress decided to stepdifiederal courts, by creating a treatingypician rule, and
Congress, by passing a law requiring SSA to establish standards governing the use of
consulting examinery.

The treating physician rule thus began as
means to control disability determinatiobsy [ AL J s ] under t % Soci
Nearly every federatircuit gave more weight to a treating physician than a-tnesting
source althoughcourts disagreed on precisely what was needed to refute a treatingdsource
opinion. For example, thdifth, Ninth, Tenth and Eleventh Circuits gavisubstantigl 0
figreat 0 r A c o0 n snveighetotlze réaiéng physiciafiunless good causgas shown to

““When enacting |l egislation to amend t htendfalteriiany 1984,
way the relative weight t hat the Secretat99lFmdlaces or
Rules,supranote 2, at 13,016 (citin§. REP. NO. 98466 (1984).

% Richard E. Levy & Robert L. GlicksmamgencySpecific Pecedents89 TEx. L. Rev. 499, 544 (2011)

[hereinafter, LevyAgencySpecific Precederits

“ Richard E. Levy,Social Security Disability Determinations: Recommendations for Refb®90BYU L.

Rev. 461, 501 (1990Jhereinafter Levy,Disability Determinatiog; see alsoH. COMM. ON GOVERNMENT

OPERATIONS 99TH CONG., CONSULTATIVE EXAMINATIONS INVESTIGATION, H.R. REP. NO. 99-981, at 3 (1986)

(noti ng -BuBehtpmctitetofausing of consultative examinations instead of original medical records).

“" Social Security Disability Benefits Reform Act of 1984, Pub. L. No-480, § 9, 98 Stat. 1794, 1805

(1984) (codified at 42 U.S.C. 88421(j), 423(d)(5)(b) (2012)) [hereinafter Disability Benefits Reform Act].

“8 Black & Decker Disability Plan v. Nord, 538 U.822, 829 (2003}hereinafterBlack & Deckel. Once it is

determined thafian impairment exists, the opinions of the treating physician are entitled to substantially greater
weight than the i mpressions of a d &chhemerA Roledorteee e s t he
Courts: Treating Physician Evidence in Social Security Disability Determinati@n&). CHI. L. ScH.

ROUNDTABLE 391, 396n.31 (1996) (quoting Selig v. Richardson, 379 F. Supp. 594, 604 (E.D.N.Y. 1974)

Other cases dating from tHate 1950s through earl$97 0 s al so afforded the treati
special weight.SeeF | oy d v. Finch, 4 41 F[T]haedevideBce of & physicidnévhohhasCi r . 1
been treating such applicant over many years and whose conclsstbat he is totally incapacitated, is

substantial evidence as compared with the evidence of physicians who have examined the claonant on
occasion, and whose reports are inconclusive and not contradictions of unqualified evidence that claimant is
totdly and permanently disablai) (emphasis addedBranham v. Gardner, 383 F.2d 614, 630 (6th Cir. 1967)

(AThe expert opinions of plaintiffds treating physici
substantial gainful employment abending upon the referee if not controverted by substantial evidence to the

contrary. o0); Hesl ep v. Celebrezze, 356 F.2d 891, 8914
that [the claimant] was disabled . . . may not be binding on the=tegr [the court] think[s] it is entitled to

substanti al weight. o) ; Celsé(b5telze z€@i rv.. 1MmE J)er ( a f3f4i6r nH .nZ
decision to set aside the Secretaryds f i nadofiergd of no
Afample positive proof of disabilityodo); Teeter v. FIl en



the contraryd®® Good causexistedwhenthe medical testimony had be#orief, conclusory,

and unsupprted bymedcal evidencey® although specific reasons for ignoring the opinion
had to be set forth. Similarly, the Eighth Circuit afforded substantial weight to the treating
source opinion unless it wa@snsupported by the evidericer fimerely conclusorg™ The
Fourth and Second Circuitormulation of the rule wasvenmore deferentialgssentially
creating a rebuttable presumption in favor of the treating physiti®n the other handhe

First and Seventh Circuits gave no greater weight to theamgirof treating physicians than
those of other notreating medical professionals. Thus, while the circuits agreed in
principle that the opinion of treating physicians was entitled to deferémeestandard for
weighing or measuring that deference gdrsubstantially among the circulits

Against thisvaried backdr op of judicially created
preference for treating physician opinioi&SA frequently refused to acquiesce specific
judicial decisiond even on an intraircuit basi® and continued to apply its own internal
agency policies? SSA justified its noracquiescence by a need for national uniformity in
carrying out the Social Security disability prograimsFederal courts reacted fwo ways:
fi rst, by Ahol dnegrehatt 564 tOhei sreating p

hy:
a consulting examiner wer e T antl,secang pychidingd by

“9 Frey v. Bowen, 816 F.2d 508, 513 (10th Cir. 1987) (citing Turner v. Heckler, 754 F.2d 326, 329 (10th Cir.
(1985)) (giving substantial weigl the opinion); Lamb v. Bowen, 847 F.2d 698, 703 (11th Cir. 1988) (same);

Magal |l anes v. Bowen, 881 F.2d 747, 751 (9th Cir. 19
Bowen, 833 F.2d 529, 531 (5th Cir .othé& éoftrary, afréaingl ess ¢
physicianbés opinion is entitled to considerable weig
(treating physicianés opinion is entitled to consider

caue can be s hown by when t he physicianés statement
unsupported by the evidence).

0 Frey, 816 F.2d at 513 (citing Allison v. Heckler, 711 F.2d 145, 148 (10th Cir. 1983)).

L Turpin v. Bowen, 813 F.2d 165, 170 (&h Cir. 1987).

2Schisler v. Heckler, 787 F.2d 76, 85 (2d Cir. 1986)
di sability is binding on the factfinder Sehislere]lss cont |
Coffman 829 F2 at 517 (A[l]n the Fourth Circuit, [t he] rul
physician be given great weight and may be disregarded only if there is persuasive contradictory evidence.);
Foster v. Heckler, 780 F.2d 1125, 1130 (4th Qir9 8 6 ) (AA treating phyoslyifci ands
there is persuasive contradictory evidence. 0) ; Mi t ch
opinion of the <c¢laimantds treating phsive icantradigtoryi may b
evidenceo) .

“pPagan v. Seco6y of Health & Human Servs., 819 F.2d
claimantdéds physicians are fAnot entitled to @geeeater W
also Stephas v. Heckler, 766 F.2d 284 (7th Cir. 1985), which states:

Experience and knowledge of this case weigh on the side of the treating physician, expertise
and knowledge of similar cases on the side of the consulting specialist. How these weigh in

anypartit | ar case is a question for the Secretaryds
final deci sion must be supported by Asubstanti al
Id. at 289.

* Levy, Disability Determinationssupranote 46, at 503 (descr i b-acqugsceBc8)peds pol i c
also Schisler v. Sullivan, 3 F.3d 563, 565 (2d Cir. 1993) [herein&tdisler 11 (AHHS chose not to
in [the courtds treating physician] rule. 0).

%5 Seel evy, Disability Determinationssupranote46, at 504.

% Levy, AgencySpecifc Precedentssupranote45, at545.



SSA for Aiits failure to seek a uniform natic
Courtrv i e*v. o

Schisler Cases

The problem of various circuit court standards, compounded by the absence of a
national uniform regulation governing this area, came to a head in a series of Second Circuit
cased Schislerv. Heckler (ASchisler b) and Schisler v. Bwen( $ichisler Ib ) Schisler |
involved a statavi de ( New Yor k) cl ass action <chall e
process and newly i mpos €%Thdidistrict coarhtad atdersda b i | i
that c¢cl ass member s 6 mandedoiSSAafor radjudication andesy the ns b e
proper legal standard.

On appeal, theSchisler| class argued that the remand order should include an

injunction compelling SSA to follow t-he Sec
adjudicating theitindividual claims®® That rule, which had been the law of tticuit for

five year s, hel d that treating Ainder sinlessi an 0|
contradicted by substanti al evidence, 0 and,
wei ght because the treating physician i s us

condition than® dhehceurt nopet thatiwhile 8864 had not formally
announced a policyofnemc qui escence toward t heciaseleeond Ci
cases reversing SSA benefits determinations at the district court and appellate level were
nonet hel ess °fA alightighting thel irstifutianal striggle at play, the Second
Circuit chided SWAiIi lfer SEAS8s amgruestencehishoftedi n o
necessary in order to have a uniform national rule at the administrative level is
understandable, its failure to seek a uniform national rule at the appellate level by seeking
Supreme Court review is not

SSA argued that, whileoh set down in publications or instructions to ALS,
informal policy on the evaluation of treating physician opinions was consistent with the
Second Circuitds °f whilmactepting SShs o r & sheeat facatl ieo. n s
valuepthe courtmt ed At he hi stori cald rrceuciotr deon do ffi trheev €
SSA to inform its adf Theicaurthus hetd thatfon rerhasd, ther u e |
district court should issue an order compelling SSA to publish guidance for ithcadjus at
all levels that instructed them to®follow th

" Schisler | 787 F.2d at 83see alscSchisler v. Bowen, 851 F.2d 43, 44 (2d Cir. 1988) [herein&fthisler 1]
(A[ T] he Secretary had never sought to chaloluenge®&)thi s
8 Schisler | 787 F.2d at 78.

¥|d. at 79.

®1d. at 81.

.

®21d. at 82 (internal quotations omitted).

%3|d. at 828 3 . SSA never sought review of the wvarious <circ
Seelevy, Disability Determnations supranote46,at 506 (fATo some observers, it

[ not to] risk an adverse decision by the Supreme Cour
* Schisler | 787 F.2d at 83.

®ld.at 84. The court also noted: #f Ab slieatots wilkapmythei nst r uc
wrong | egal rule tld. the facts wildl be great. o
®1d.



Two years laterin Schisler 1| the parties were back in the Second Circuit on appeal
from remand proceedings. On remand, SSA proffered adraft&dc Secur ity Rul i
entitled fADevel opment and Cto thes distliet caurt ascan o f
means of complying witSchisler I1°” In this twelvepage SSR, SSA provided a section with
background informationi.g., legislative historyand definitions), a section addressing
consultative examinations, and, lastly, a section addressing the treating physici&h rule.
With respect to this rule, SSA proposed a formulation that made the weight afforded treating
physician opinions contingentnoconsistency with other medical reports and clinical or
laboratory diagnostic evidenfé. The di strict court, however,
SSR on the grounds that it was fArambling a
significant respectghe treating physician rule recognized and effective here and to be in
pl ace nal iTeendistrial eourd then substantially rewrote the 8Sfcluding,
among other things, making treating hysici
substantiakontradictory evidendeand ordered SSA to comply with the revised veréfon.
On appeal, SSA argued that the district court exceeded its authority by failing to accord
sufficient deference to the agencydsThadmi ni :
Schisler llp a n e | di sagreed, and affirmed the distr
slight change® The court reasoned that its remand orde3chisler lwas narrowly tailored
and directed SSA to use administrative judgment only insofaglastisg the best method of
informing ALJs and ot her adjudicators of [
physician rulé’® Rulemaking, the court emphasized, was the more appropriate forum for
modifying the contours of the treating physician rule:

[T]lhe remand in this case was not a proper occasion for the [Health and
Human Services] Secretary to issue a regulation covering subjects not at issue
in this litigation or to elaborate on the treating physician rule in ways not
expressly authorized byuo caselaw. To the extent the Secretary seeks to
issue rulings covering such subjects or to elaborate on that rule, he should
resort to the customary administrative proce$ses.

The court then provided its own approved version of the $SRfter Schislerll, SSA was
left with the administrativehoiceo f whet her to simply publish t
the treating physician or promulgate its own version of a uniform rule.

3. 1991-Present: SSAO6s Regul atory Approach to

As of the late 1980s, SSA was at a crossroads with respect to the evaluation of
medical evidence when adjudicating Social Security disability benefits, particularly with
respect to the opinions of treating physicians. The agency was buffeted by severtlrgpmp
institutional considerations. On one side were the federal courts. While compliance with the

57 Schisler I| 851 F.2d at 44.
%8 14d.

54d.

01d. at 4445.

1d.

21d. at 45.

1d. at 4546.

1d. at 45.

"d.

®1d. at 4647.

10



Schislerllior der posed the most I mmediate issue, t|
of the treating physician rule among ttiecuits made uniformadministration of a national

program problematic. On another side was Congress. Shuogal Security Disability

Benefits Reform Act of 1984ompelled SSA to issue regulations establishing standards for
consultative examinations and revamping consideraifomedical evidenc&. The Senate

Finance Committee, when it considered the bill requiring SSA to promulgate those
regul ations, stated Athat It did not I nt end
Secretary places on reports received fromitreay p h y®shoveeven it was clear that
Congress generally diaduiescericepalic\br ove of SSAbs

Against this backdrop, in April 1987, SSA issued a notice of proposed rulemaking
(ANPRMO) on various aspect e, incfuding voasuliateed i on
examinations and treating physicidfls.With respect to the treating physician rule, SSA
characterized the proposed rule as haviolgia purpose: (1 fit o cl ari fy [its]
with respect to the weight which [it] plasg[on opinims of tr eati ndgo sourc
A r e s pto ceftath Federal Giuit Court of Appeals decisiohdncluding Schisler |] and
other statements regandg [ SSAO6&"Y In pemisiof negulatory substance, SSA
proposed At o ]8%104i1528nd[426(M27 Go.clearl\Rindicate those instances
when a treating source opinion will be conclusive, when it will be given preference, and
when neither conclusi venes$? @pnons pfriredtrggr e n c e

physicians, underther oposed rul e, would be fAconclusi v
l ong as fAfully supportedo by medically acceryg
inconsistent with the other 3% Aisiftttenreating! med
sourceds opinions were inconsistent with oth

to afford fisome extra weighto to th¥Notreat,
mention was made in the text of the proposed rule (or elsewhere in thig)NBRjiving

special preferencéo treating physician opinions because of their presumed longitudinal
perspective on c¢claimantsdé medical i mpair ment

Fouryears | ater, i n August 1991, SSA issu
Consultative Examinatin and Exi st i ng® Mepleanbtediscissian dfehe c e . 0
treating physician rule in the 1991 Final Rules is notable in several respects. First, SSA
reiterated that judicial decisions from various circuits (including, by that pBattisler 1)
Apointed to a need for a <clear policy st a

" Disability Benefits Reform Agtsupranote47.
81987 NPRM supranote2, at 13,016 (citing SREP. NO. 98466, at 26 (1984)).
" The 1984 legislation originally required SSA to comply with judicial decisions on the treating physician rule,
but that provision was withdrawn from the final bill wh&SA indicated that it would abandon its non
acquiescence policySeelevy, Disability Determinationssupranote 46, at 506 n.249; H.RCONF. REP. No.
98-1039, at 3638 (1984),reprinted in 1984 U.S.C.C.A.N. 3080, 3096 (conferees noted that, whithe
provision prohibiting noracquiescence had been dropped, they still had constitutional objections and urged
SSA to confine such practice to limited circumstances).
801987 NPRM supranote?, at 13,016see alsd 991 Final Rulessupranote2,at36,8 4 (fA[ J] udi ci al d
in several circuits pointed to a need for a clear policy statement that would encourage uniformity of adjudication
and provide the public and the courts with a definitive explanation of our policy on weighing treating source
opinons. 0) .
:z 1987 NPRM supranote?, at 13,016.

Id.
81d. at 13,022, 13,030.
#1d.
81991 Final Rulessupranote?.

11



adjudication and provide the public and the courts with a definitive explanation of our policy
on weighing tr ea? iSBAgobssreed that, evhile gircuit dt® waried id

their approaches to judicially created treating physician rtiesmajority ofcourtsagreel

on two fundamental principles: (1)etting source opinions havspecial intrinsic value
because of the relationship the sounes with the clamant; and (2)fithe opinion is rejected,
good reasons should be provided for doind’s®SA stated that the final rules had been
drafted with these principles in mifid.

Second, unlike the 1987 NPRM, SSA emphasized in the preamble to the final rules
that treating source opinions warranted controlling weight because such medical
professionals typically have detailed, letgym perspectives on their patienit ai mant s 0
medical impairment®® Sections404.1527 and 416.927 of the final rule read as follows, in
pertinent part:

Generally, we give more weight to opinions frgqmt he «c | teeatingant 0 s ]
sourcessince these sources are likely to be the medical professionals most
able to provide a detailed, longitudinal picture of your medical impairment(s)
and maybring a unique perspective to the medical evidetheg cannot be
obtained from the objective medical findings alone or from reports of
individual examinations, such as consultative examinations or brief
hospitalizations. If [SSA] find[s] that a treatings 0 u 8 op&idn on the
issue(s) of the nature and severity of your impairment(s) issuelborted by
medically acceptable clinical and laboratory diagnostic techniques and is not
inconsistent with the other substantial evidendeinh e ¢ | caseecarsht 6 s ]
[SSA] will give it controlling weight.. . . [SSA]will always give good reasons

in [its] notice of determination or decision for the weidh} give[s the

c | ai mteeatingéssujoss opinion®

As SSA emphasized when describing this provisitrEs sent i al | y, once [t
determined that an opinion is from % treatin

Third, SSA noted that many commenters were critical of certain aspects of the
approach SSA took in the 1987 NPRM concernienpluation of treating physician
opinions? As a result, SSA noted that it had revised and expandd848527and 416.927
of the final rules to clarify its policy on weighing treating physician evidence and to respond
to such comments. For exampleeonof t he main concerns was t|
did not require adjudicators to articllate r
SSA responded by noting that Aunsupported o
[SSA] willneverd sregard a treating sourced6s opinior
greater weigtd even when they are unsupported or contradéictindin such opinions would
otherwise be entitled to i f% mhhefnal cuens8A fr om

8d. at 36,934.
8 1d.
8 4.
81d. at 36,935.
01d. at 36,961, 36,969 (emphasis added) (codified at 20 C.F.R04£8527(d)(2), 416.927((D) (1991)).
91
Id. at 36,937.
921d. at 36,934.
%d. at 36,950.
%1d.

12



therefore directed its ALJs to give fgood re
ascribed fcoR’Theflndl fule glso Vaie buy five factors (and one catlth

factord such as length and nature of treatment relationship, area ofalgfsion,
supportability of opiniof for adjudicators to use when weighing treating source opinions

that are not given controlling weigfft.

Anot her concern raised by commenters inyv
treating physicxamaowienigbnhe® fwbeme tdey confl
evidence’’ Although SSA had adopted that language directly f@chisler | the agency

decided in the final rule to eliminate that language and to articulate the specific process by
which ALJs would evalate and weigh medical opinions insté&d.The final rule thus

describes a hierarchy of opini@gngreating source opinions being given the most deference,
norttreating, examining sources being given less deference, aneaimg, norexamining

sources beig given the least deferente.

Lastl vy, sever al commenters suggested tha-
1987 NPRM was unclear and overly restricti¥® SSA, in the final rules, thus modified the
|l anguage in the def i*fiThd fmal requiaitionfiprovidesithdt a g s o

Atreating sourceo0o me an®psyholodisawhonresaprodided [himwn pf
or her] with medical treatment or evaluation and who has or has had an ongoing treatment
rel ationshi p MiThehdefifittonn goes om to diagfy gn orgoing relationship

with an accepted source: one whom the <cl ai
consistent with accepted medical practice for the type of treatment and evaluation required
for [the cladi naomtdd®t]i ome(dsi)c o

While the substance of the treating physician rule has remained unchanged following
promulgation of the 1991 final rulethere have been several administratiyse revisions
over the intervening yeat8® Most notably,in March 2@0,thep hr ase faccept abl
sourwaealdedta he defi ni ti on toosimplifiy and eaaifty fermg fors our c e
medicalusedacross altegulatory provisiond® The revised definition provided, in pertinent

% 1d.; see also ida t 36,951 (SSA dwill al ways provide an expl
decision of [the agencyds] r easdmr why nliiotn]. 6Hha[ s] not
% 1d. at 36,961, 36,969 (codified at 20 C.F.R.488+.1527(d)(2)6), 416.927(d)(2)6) (1991)). Specifically,

these factors are: (1) il ength of the treat ment rel a
extentofthegat ment relationship; o0 (3) fAsupportabilityo of
signs and |l aboratory findings; (4) Aconsistencyo of t

the medical source; and (6) any othdevant factors.Id.

|d. at 36,951.

% See generallyid.

%|d. at 36,953.

19914, at 36,938.

lOlId.

1921d. at 36,954, 36,963 (codified at 20 C.F.R. §§ 404.1502, 416.902 (1991)).

1931d. The final rule did not establish any standard for the frequesttywhich a claimant must see his or her
physician for that physician to be considered a treating sdutee visits may be few or have happened with

long intervals in betweenSee id

194 For a comparison between the regulations as they originallyedxistd how they exist todaseeApp. C:
Comparison Between Selected Provisions of the 1991 and Current Regulations Relating to the Treating
Physician Rule, p. A-12- A-13.

195'SeeSoc. Sec. Admin., Federal Gije Survivors, and Disability Insurance aSdipplemental Security
Income for the Aged, Blind, and Disabled; Evaluating Opinion Evidence; Final Rules, 65 Fed. Reg. 11,866,
11,867 (Mar. 7, 2000) (codified at 20 C.F.R. AA 404
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part: ATr eat i ngwnPloysiciae, esychodogist, ®r othey acceptable medical

source who provides you with . . . medical treatment or evaluatidnwvho has, or has had,

an ongoing treatment relationship wdfetrrded you. 0O
to the limited set of medical professionals who could provide evidence of acailsd
determinable impairmenin addition to physicians and psychologisisa c cept ed 0 med
sourcesincluded ostepaths and optometris(or the measurement of visual acuit§j In

subsguent rulemakings, SSA added podiatrists and sple@guage pathologists to the list

of facceptabl e medical sourceso (2000) , and
would be considered an flaccepfYedod source of

In retrospect, while e Schisler Il decision encouraged creation of the 1991
regulation'® SSA believedthatarticulation of a formal rule wuld help ALJs structure their
decisions especially in a circuit court environment replete with varying stasda@lven
that ALJs often confront a fileboundingwith reportsand testimonyfrom many different
physiciansfocusingonat r eat i ng physi ci arod@dprovide AldJs not or t ¢
only with a starting place for analysis, but an end point as Wwelbthing else in the file
outweighed the treating physici@mopinion

[l . DISTORTIONS IN APPLYING THE TREATING PHYSICIAN RULE

Even if the strong presumption afforded treating physician opinionstiligsistified,
application ofthe controlling weighformulationhas resulted in skewed decisioraking by
both courts and ALJs. If SSA thought the treating physician wdeald simpify ALJ
decisionmaking it was mistaken ALJs have struggled to determine what evidence justifies
disregardng a treatings our ceds opi ni on, and reviewing cc
As a result, ALHecisionshave becom@creasinglyulnerable to challenge.

A. The Sheer Number of Findings Required

An initial difficulty faced by ALJs is the number of disadindings requiredin the
large volume of cases they adjudicat&iven thegoal to completebetween500 and 700
hearings a year and then issue decisions, Al
satisfaction the weighof each medical opiniotf® Files oten contain information from a
great number of medical sourcegor instance, inMitchell v. Commissioner of Social
Security*'°the ALJ considered: (1) the claiméntestimony that he was intesme pain; (2)
the opinion of one physiciamho administere@ series of tests, concluditizat theclaimant

sourceo had ydars m20 QUFsRe 88 404d513(a), 416.913(). The pur pose of t he
inclusion in the definition section of the treating physician rule was simply to facilitate the application of the
rules both fAestablish[ingkr mheabelxd sit mmaier mentad mendi cs
weight to the treating physiciand.

1619, at 11,867;see als®0 C.F.R. §§ 1502, 416.902 (Apr. 1, 2000).

197 SeeMedical and Other Evidence of Your Impairments and Definition of Medical Consultant, 65REgd

34952 (June 1, 2000) ; Optometrists as HAAccepted Medi
Impairment, 72 Fed. Reg. 9239 (March 1, 2007) (providing that licensed optometrists would be deemed
accepted medical sollricelsi nidovi pwalposesi tofo)est a
%gchisler!l 851 F.2d at 45. The regulations note that th

promulgate an extensive policy. 1991 Final Rudepranote?2, at 36,934.

19910 2007, SSA established guidelinamgesting that each ALJ issue 500 to 700 hearing decisions annually.
SSAB 2012 Reporsupranotel18,at57. InFY2010, about 28% of ALJs m#ie 500decisiongoal, and about

3% of ALJS issued in excess of 700 decisiolus.at 57 & fig. 52.

1109330 Fed Appx. 563 (6th Cir. 2009).
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had an IQ score adighty-six and only had moderate impairment, Blaickedd t $kids and
coping mechanisfg] @ sustain occupational pressure; (3) the opinion of another physician
who reviewedthe first fh y s i cconalusions and agreed with mosthed findings except

for his conclusion thathe claimant lacked the capacity to work; @jhird medical opinion

that evaluatethe claimant and found a lower 1Q score of sidye and foundhe claimant to

be severely impaired; (5) a fourth opinion which suggested that the author of the third
opinion had no medical basis for his conclusions; (6) a vocational expert who found a
hypothetical person matchirige claimants qualifications and medical conditionhave the
ability to engage in entrevel, unskilled jobs! To describe the weight afforded each
medical opinion in depth imposes a high burden on Al@srhaps surprisinglythe ALXs
decision was uphelith this case

In contrast, iMlewsome v. Astryie? the ALJ faced the task of weighing the following
medical evidence: (1) three different physiciaBeports dated between 2004 and 2007 from
the same hospitaall conflicting in their diagnoses of a seizure disorder; (2) a 2006 diagnosis
of alcoholic panreatitis; (3) a physical therapist2007 report declarinat theclaimant was
findependent in his ambulatighthat he never showed impaired judgment or confiigion
and was sociable and had no difficulty adjusting to his surroundifd)s a sixth mdical
opinion, from 2005, diagnosinte claimanwith seizure disorder, polyneuropathy, but only
accompanied by a normal CT scan and a MRI scan showing no abnormalities; (5) a
neurologists opinion noting no neuropathy and no abnormalities from the MRI]aber
diagnosingthe claimantwith (alcohotrelated) seizure disorder, (sensory) polyneuropathy
and headaches; (6) a 2006 Physical Residual Functional Capaxis/e s s me nreporf i RF C 0O
diagnosingthe claimantwith alcohotinducedseizures, noting heoald do light work, not
involving dangerous machinery; (#)2006 opinion from &lP stating thathe claimant could
not work but then also indicating thiae claimantould work ata sedentary level8) a 2006
diagnosis of a seizure disorder along with @gpinion thatthe claimanthad the ability to
concentrate long enough to complete a work task; (9) an eleventh opinion tatirnbe
claimant was indefinitely unemployable because of seizures, neurgpatity abdominal
pain; and (10) a twelfth opiniostatingthat the claimantvas not employable due to his
fiabdominal pain, seizures, hip fracture, and alcohol abuse treaittiefithe above list does
not even include the memedical social workér ©pinion andt he c¢ | aubjectvet 6 s
testimony all piecesof the record tht the ALJ had to evaluat&* The reviewng court
remanded for failure taveigh properlyone of the above twelve medicapinions**® Thus,
aside from the questionalddficacy of the treating physician rule, AL3s8e faced with great
challengesn evaluating, weighing, and assessing the medical evidence in the Tcord.

1119, at 56566.

112817 F. Supp. 2d 111 (E.D.N.Y. 2011).

3d. at 11722.

Y4d. at 117, 122.

%19, at 128, 140.

16 For an assessment oértainALJ shortcomings in writing decisions, sSeAFF OF S. COMM. ON HOMELAND
SEC. & GOVERNMENTAL AFFAIRS, PERMANENT SUBCOMM. ON INVESTIGATIONS, 112TH CONG.,, SOCIAL
SECURITY DISABILITY PROGRAMS IMPROVING THE QUALITY OF BENEFIT AWARD DECISIONS UNITED STATES
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS (2012), available at http://www.hsgac.seate.
gov/subcommittees/investigations/hearings/sesdalurityadministrationgdisability-programs [hereinafter
Minority Staff Report 2012]see als®013 SSA Disability Adjudication Repo”upranote8.
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B. Difficulty in Meeting Threshold to Reject Treating Source Opinion

ALJs faceadditionalchallenges when attempting to articulate reasons for discrediting
the treating sowe opinion. If a treating soura® opinion on the issue of the nature and
severity of an impairmeritis well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidence in [th
cl ai theasetedos,[it is given] controlling weighiunder SSA6SY Aldsgul at i
must provide specific, neconclusory reasonsfore j ect i ng a $opieientin ng ph
at least one circyitan ALJ must giveficlear and convincingreasms for rejecting the
uncot r overted opi streating pbysiciaa; if thd teatimyagmsidgmpinion
is controverted, the Al reasons need only Biepecific and legitimaté:'® Sometimes the
ficontroverting opinion in and of itself servessahe specific and legitimate reason for
rejecting the treating sourgseopinions:*® However, an ALJ more often will articulatther
fispecifi® reasondor rejecting a treating souréesuch asa claimants testimony or work
history® beyond a mere conflichimedical opinions.

The controlling weight test canedf | e c t courtso focus from
condition. Insteadeviewing courts seeminghgviewALJ decisions to assess whether ALJs
have been sufficiently careful in discrediting treating seuspinions. We trace below a
sampling of contexts in which <courts have
controlling weight from evidence supplied by treating physicians.

For one example, ALJ reliance on other medical evidence in the reasrtbden
deemed insufficient if the treating physician evidence is more recent.Witters v.
Barnhart'? the claimant submitted a report from her treating psychologist in June 2002 and
then was evaluated by an agency psychologist that Octdb&ubsequety, the claimant
submitted an additional report from her treating psychologist in March 2603The
examining psychologié mental assessment indicated that the claimantiiadast, fully
oriented, appropriately responsijand able to understand andllifaw instructions[and to
work within a set scheduf#?® The examining psychologist further acknowledged that
claimantwasf giporly tolerant of adult stress, pressure and responsibility and seemsedo relat
to others in an overlgependat mannerd dout concluded that the claimant was not
disabled*®* In the March 2003 reporthe claimants treating physician indicated that the
claimants diagnoses were unchanged and her conditionfindsonic and only partially
responsive to current treatméntand @ined thatthe claimantwas unable to work in any

17See20 C.F.R. §8§ 404.1527(c)(2), 416.927(c)(D12).

"85ee, e Hiler v. Astrue, 687 F.3d 1208, 1212 (9th Cir
F.3d 1219, 1228 n.8 (9th Cir. 2009); Connett v. Barnhart, 340 F.3d 871, 874 (9th Cir. 2003); Thomas v.
Barnhart, 278 F.3d 947, 95y (9th Cir.2002); Andrews v. Shalala, 53 F.3d 1035, 1041 (9th Cir. 1995);
Rodriguez v. Bowen, 876 F.2d 759, 762 (9th Cir. 1989).

19 emmon v. AstrueNo. CV-11-1808 PHX-GMS, 2012 WL 377828t *4 (D. Ariz. 2012) (concluding that

the examining ¢eéxansnation gaalifiéssas sulastarttial @videmce in the record, and the ALJ did

not err by assigning significant weight to his repor
seealsNel son v. Commér of Soc 11485 HEE0.(D. Kath.r2008) (concli@liBgthattan S u p p
ALJ fimay reject a treating physicianés opinion outrig
120153 Fed. Appx. 846 (3d Cir. 2005).

211d. at 84647.

1221d. at 84748.

2%1d. at 847.

124|d.
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capacity because of her depression and an¥igtithe ALJ cited the examining report as a

reason not to afford controlling weight to the treating physiti&nThe court disagreed,

finding thatiiblecause e treating sour@s] detailed report was the most recent medical
evidence concernind t h e c | asycmatric t séawiy in the record and was not
contradicted, it should not have been discounted by thedXLJAlthough the examining
physiciarts report mg have beersufficient to discredit the treating physic@annitial report,

it evidently was not sufficient to cont er act t he stsecemtrepantgevepah y s i ¢
months later, which was nearly identical.

One of the cases studied in the recent &ermermanentSubcommitteeon
InvestigationsReport also highlights theendency to reconcile conflicting medical evidence
based on which opinion is most rec&it.The patiends rheumatologist discharged the patient
for not following his directions in treiaig her back pain?® He believed that she had
recovered from back surgery sufficiently to the point that she was no longer diS4bked.
new rheumatologist, however, just saw her driteThe daimant asserted that this new
physiciaris report was entitledbtcontrolling weight given its status as a treating physician
finding.>** A SSA attorney advisor, who had been delegated the case, apparently determined
that the claimant was disabled without addressing the conflict between the two
rheumatologis@evidence®® Again, the most recent physician report prevailed, even though
no change in condition was noted. Placogaterweight on the more recent medical
evidence makes sense, but only when it is based on changed circumstances.

ALJs canalsoovercome treing physicianopinionsby finding thatthe testimony or
behavior of the claimans not credible Reviewing courts, however, have been reluctant at
times to accept the credibility determinations made by an Atalr. example, in the Eighth
Circuit, an ALIJmust discuss a claimaatpain complaints in light of six factot¥: Some
circuits require a showing of malingering or clear and convincing evid®&r(oe substantial
evidence™® to discredit a claimant. Therefore, it has become more difficult for an é&\LJ t
reject a treating souréeopinion based on a claimé&pain complaints.

Moreover, in some settings an ALJ should be able to rely on a history of conservative
treatment prescribed to impeach the treating physiEiaonclusion of total or permanent

12%1d. at847-48.

12819, at 848.

271d. at 849.

128 SeaMinority Staff Report 2012supranote116,at 6970.

2914, at 70.

13O|d.

l3l|d.

132|d.

l33|d.

134 When there is no objective medical basis to corroborate subjective complaints, the following should be
consideredinelauati ng the compl aints: Aithe clai mant és prior
treating and examining physicians relating to such m
frequency and intensity of the pain; 3. ppaEting and aggravating factors; 4. dosage, effectiveness and side

effects of medication; 5. functional restrictions. o0
135 See, e.g.Smolen v. Chater, 80 F.3d 1273, 1281 (9th Cir. 1996).
1%5ee,e. g Mendez v. Commér of Soc. Sec., 300 F. Supp. 2c

Supp. 2d 532, 544, 549 (D. Del. 2012).
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disability.™®” ALJs logically have questioned whif, the claimant is disabledhe reating
physiciandid not prescribe more aggressive treatment regimetawever, an ALGs finding
of conservative treatment is not always convincing to the reviewing céort.example, in
Santiago v. Barnhast®® the court expressly denounced an &l dse of this justification to
reject a teating physiciaés conclusions>® The physician prescribed only limitédeatment
fort he c | meivons condifion, but the reviewiegurt was not persuadédf.

In Guttilla v. Astrue™** one reason the ALJ gave for partially rejecting the treating
psychiatriss testimony was the mild medication prescribed and the infrequent foflow
visits scheduledwhich appeared to conflict with theeating psychiatrigs relatively low
Global Assessment of FunctioningGQAF®) Score*? The court rejected the use of this
justification for two reasons: (1) the GAF evaluation occurred before the alleged onset of the
disability, and (2) the findings ithe psychiatrigs progress notes wefimixed*** Thus, the
relevant mental evaluatioficontairjed facts that suppdred and contradictjedhe ALXs]
decisiond** Moreover, the court still found the conservative treatment not dispositive as to
the psychatrist®s credibility, even though the mental status evaluation seemingly supported
the ALXs finding, at least in patt?

Thus, the controlling weight formulation has engendered unexpected consequences.
ALJs have struggled to assign the proper weighgatth medical opinion offered, and courts
have scrutinized excessively the justifications that ALJs proffer to discredit the treating
physician opinion. Too little of the analysis has centered on the pivotal issue of disability
itself.

Part of the problemmay arise from the fact that district courts review only ALJ
decisions that discredit as opposedneditthe treating source opinion. Even if the decision
maker at the DS level rejects claims for disability, ALJs grant disability in almb&y
percet of the cases appealt§,largely following the recommendation of the treating
physician. Perhaps if the district courts were exposed to those determinations, they would not
be as demanding in the comparatively fewer cases in which ALJs discreditatirgtemurce
opinion. The asymmetrical nature of the SSDI and SSI adjudication system, under which
claimants but not the agency can appeal adverse ALJ decisions, may lead to excessively strict
district court review of the many ALJ decisions that rejexting physician opinions.

137 See, e.g.Johnson v. Shalala, 60 F.3d 1428, 1433 (9th Cir. 1995) (concluding the ALJ can properly reject the
treatingp hysi ci ands opinion where t heseedlsadanmsatnetl | amloy vn e eSdes
Health & Human Servs., 26 F.3d 1027, 1029 (10th Cir. 1994) (affirming the impeachment of a treating
physicianb6s concl usi on tutnheawork wieer the phgsiciamahad notctreatetl ¢br n o t
deterioration of the <c¢laimantds condition but stated
sedentary work).

138386 F. Supp2d 20 (D.P.R. 2005).

¥91d. at 23.

140|d.

11 No. 09CV2259 MMA RBB, 2010 WL 5313318 (S.D. Cal. 2010).

19214, at *15.

131d, at *13.

144|d.

151d., at *15.

146 Data provided by SSA show that fully favorable allowance rates have dropped to 50% (data on file with
ACUS). This rate is down fro0% SeeSSAB 2012 Reporsupranote 18,at 12 fig. 7.
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Finally, the treating source rule provides a hook on whiclcthets can rest a remand
order reached out of sympathy for a claimant who may be sick but not necessarily disabled
under the Act. For examplein McPhersonv. Barnhart**’ the ALJ deniedthe claimant
benefits because a vocational expert testified that she could at least perform sedentary,
unskilled jobs despite her treating physician opining shatvasfimarkedly limitedd'*® The
distric t court d e s c s strbggles attlemgth, iocluding hea fatisedeath, her
mothers diabetes anthultiple sclerosisand her eviction from her apartméfit. The court
placed particular emphasis on the clainimmoor financial state® The court held that the
ALJ did not gve enoughwi ght t o t he stopineoaadnd nevgrsed they Al ci an o
decision*! Yet, the ALJ specifically had determined that the treating phys&iapinion
wasfinconsistent with;his] treatment noteanda GA[F] of 650 which indicates a relately
high-level of function'>?

For another example, considgchaal v. Apfel’>® There,the claimant asserted that
she was disableds a result oh combination of painful varicose veins and severe allergies
that led to pulmonary problem! Physician repds from 1990 and 1991 noted only modest
restrictions, and the SSA medical examiner in 1993 detected no structural impairments and
concluded thathe claimant enjoyed the capacity for gainful wdrk. The daimant submitted
a form from yet another physiciamhom she saw starting in 1992, who checked several
boxes on the form indicating, without explanation, that in his yvieclaimant should be
considered disabled® The ALJ did not defer to that opinion, both because there was no
elaboration of clinicalihdings and because there was nothing introduced in the record as to
the duration ofthe claimanés relationship tathis new physicia®” The ALJ cited the
conflicting evidence presented by several other physicians as>fvellhe Second Circuit,
however, emanded, finding that the ALJ had insufficiently explained why it was not
affording ficontrolling weighd to the treating physici@ns e v:ii jee ol ghat the
Commissiondis failure to providegood reasortsfor apparently affording no weight to the
opinion of plaintiffts treating physician constituted legal embY Given the presence of
other medical evidence to the contrary,¢he u ppini@rsis less than persuasive.

147356 F. Supp. 2d 953 (S.D. lowa 2005).

1“81d. at 958.

91d. at 955.

¥01d.at9606 1. (APl aintiff is a young woman with numerous
amplified by poverty which makes it more difficult for her see her doctors and obtain treatment than if she

were a person of financi al means. 0) .

*id, at 961.

12 1d. at 960;see alsoNguyen v. Chater, 100 F.3d 1462, 1463 (9th Cir. 1996)fiding disability based

largely on mental impairment, stressingthahe ¢l ai mant was #Ashot in both | e

when he was a soldier in the South Viethamese army.

153134 F.3d 496 (2d Cir. 1998).

*%1d. at 49899.

1914, at 499.

%81d. at 499500.

*71d. at 504.

%81d. at 499.

159 |d. at 505. After the ALJ dermination, the claimant furnished additional information to the Appeals
Council showing that she had seen the treating physician a humber of times and that his opinion had some basis
in clinical findings. Id. at 500. Perhaps the court would have beesaunder footing to remand for insufficient
consideration of the new evidence rather than for the
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Similarly, in Wiltz v. Barnhart'®® the ALJ determined thahe claimantxaggeratd

the side effects of his migraineégcause, among other reasdhs, claimantestified to doing
schoolwork, homework, shopping, driving occasionally, playing video games, playing on the
basketball and football teams at schamid performing some housgt chores® However,

the reviewing court found this credibility finding (and therefore rejection of the treating
source opinion) inadequate because the ALJ independently asseatedhe treating
physician report was insufficiently supporteyg objective evidencea result with which the
court disagree®®> The adverse credibility finding was apparently reversed, therefore,
because the court did not agree wéh independenjustification offered by the ALJ to
discredit the treatingource opinion.Sympdhy for the claimant may have factored into the

result!®

C.Application of theAsNmueRule Circuit’'s Credit

The challenge posed by the treating physician rule is far greater in the circuits that
embrace thdicreditastrueo rule. In the Ninth Circui, for instance, courts combine the
treating physician rule with the circ@st creditastrue rule to remand for a cowstdered
award of benefits when the A&) effort to discredit the treating source is deemed
insufficient’®* Ninth Circuit courts creditreating source testimony and remand for an award
of benefits where:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting such
testimony, (2) there are no outstanding issues that must be resolved before a
determination of disabilitgan be made, and (3) it is clear from the record that
the ALJ would be required to find the claimant disabled were the testimony
credited®®

In effect, the credibistrue rule deprives an ALJ of a second opportunity to reweigh
testimonial evidence or a@ct any errors in his or her initial opinion with respect to the
treating source ruleAs a result, claimants who are not disabled may receive benefits.

The Ninth Circuit borrowed the credistrue rule from the Eleventh Circast
practice of creditinga claimanis subjective pain testimorgs trueif the ALJ articulded
insufficient reasons farjecting it'*° In Varney v.Secretaryof Health & Human &nvices,'®’

160484 F. Supp. 2d 524 (W.D. La. 2006).
1%11d. at 53334.
1%21d. at 53435.

%319, at 533.

*“BeneckevBar nhart, 379 F.3d 587, 594 (9th Cir. 2004) (AE
reasons for rejecting [the c¢claimantds] . . treating
185 Smolen v. Chater, 80 F.3d 1273,1292 (9th €C996);see alsr ewes v. Commér of Soc. ¢

F.3d 1157, 116465 (9th Cir. 2012) (concluding that further proceedings were not necessary and remanding for
an award of benefits where A[t] he c olynpriiss matiple dagsor d s hc

of work per month [and] [t]he vocational expert test.i
would miss that much work was not employabled).

1% The rule in the Eleventh Circuit does not involve treating physiciat e st i mony , but only ci
subjective pain testimony where fithe Secretary fails

subjective pain testimony. o Hale v. seBasoMaoGrego8 81 F. 2d
Bowen, 786 F.2d 1050, 1054 (11th Cir. 1986) (Alf the
testimony he must do so explicitly and give reasons for that decision. . . . Where he fails to do so we hold as a
matter of law thathe hasactepd t he testi mony as true. o0).
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the Ninth Circuit addressed theghts of claimants, some of whomexperienc[ed]
unwarranteddifficulties in the application proces&?® Five years had passed since Varney
first applied for benefits and the court ribthat fiher situation is not atypical®® The court

also expressed concern over Abdleged tendencies tiweach a conclusion 8t, and then
attemp1t7go justify it by ignoring competent evidence in the record that suggests an opposite
resulto

The Ninth Circuit extended the cre@istrue rule to treating physician testimong
reviewing court may credit the treating sodsc®pnion and remand for a calculation of
benefits if the ALJ has not sufficiently explained why the treating source opinion does not
merit controlling weight."*

For example, inFolio v. Astrue*”? the district court reversed and remanded for an

award of benefitdbecause the treating physiolanopinion statedhat [the claimantjwas
fpermanerjty] disaljled].6'”® However, the same source opinion assertedthate c | ai man't
A medical problems are stafjl¢hat[the claimant]is Gully aware of medication side efftj

and thatdhl]is prognosis is fair to good, depending largely on how he controls his
[d]iabetes B*

Alongside the treating physici@ ambiguous opinion, the record contained two
examining non-treating opinions that were inconsistent with a cosioln o f Aper man
di sability,o and so the ALJ relied on thos
opinion!” The ALJ also determined that the claimant had exaggerated his symptoms both in
the fearing and to the treating physiciaff. Upon finding thatthe ALJ did not adequately
articulate a rejection of h e ¢ | &datm@ physi@iats opinion,inter alia, the district
court ordered an award of benefits relying on the treating s@ucmnclusion thathe
claimantwas permanently disabléd’ The cout order awarding benefits deprived the ALJ
of an opportunity to provide additional articulation of the reasons that the judge denied
ficontrolling weighdtot he t r eat sapigonphysi ci ano

In Young v.Commissioner of Social Security the Commissioneconceded that the
ALJ improperly discredited a treating source, but sought remand for further proceedings to
permit the ALJ to make additional findings with respect to theahling effects of the

167859 F.2d 1396 (9th Cir. 1988).
18814, at 1398.

¥idat 1399 (fApplicants for disability benefits gener
from earning a living wage; they often have no other sourcecofie and can experience tremendous financial
di fficulties while awaiting the outcome of their appe

713 F.2d 1432, 1437 (9th Cir.1983)).

17014, (citing Gallant v. Heckler, 753 F.2d 1450, 1456 (9th C984)).

" gSee, e.gBenecke379 F.3dat599 5 (concluding that the vocational ex
to remand for further proceedings where the vocational expert concluded that the claimant could not work if her
treati ng eptimgngwemricraditedl)s t

"2No. CV06-2700PHX-EHC, 2008 WL 3982972 (D. Ariz. 2008).

131d. at *4.

l74|d.

1751d. at *6.

1781d., at *4.

Y71d. at *8.

178 No. CV09-744Kl, 2010 WL 3607766 (D. Ore. 2010).
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c | a i snmental 6condition’® The daimants physician opied thatthe claimant had

fi marked|limitation] in maintainingconcentration, persistence and pat8. If the medical
evidence were credited as tritawould have pointed to an emotional disortfér.However,
establishing an emotional disorder or a dysilty disorder generally is nofiper se
disablingd'® Instead of remanding foa determination of the disabling effects tfe
claimanés impairment, however, the court remanded for a calculation of belféfits.
Application of the crediastrue rule, whereevidence might support either outcome,
effectively supplargthe judgment of the ALJ for that of the reviewing cddft.

The Ninth Circuit has not clarified whether the creditrue rule is mandatorybut
even if discretion remains, the rule maystmv a wndfall uponsomeclaimants. ALJs can
only circumvent the consequences of a coudered award of benefits in the Ninth Circuit
by satisfying the court initially that they are correctly withholdiiegntrolling weigh® from
the treating physicidas testmony. This task is far from simpleAs discussed, the improper
rejection of treating source opinions remains riest frequently citedbasis for remands of
ALJ decisions®®

The creditastrue rule also makes it easier for reviewing courts to grant aima
friendly orders for reasons irrelevant to the determination of disabflite judgeopened her
opinion by notingthat i [his matter is now nearly fifteen years old and has a record that is
nearly 1,000 pages®® The opinion continug by elaborating pon the long procedural
history of the case before beginning any analysis of the issties.court ultimately found
that the ALJ erred by discrediting three treating source opinions without clear and,
convincing reason¥’ Given the Ninth Circuis creditastrue precedent, the jge
terminated the proceedings aratdeed an immediate payment of benefif§. An
understandable frustration with delay may sway judges to award immediate benefits rather
than remanding for further fafinding. At the end of aeparate opinion, a judge concluded,
flijn light of the extensive delay in Plaintif application for benefits, the Court invokes its
discretion and remands this case for the gayment of benefitsFurther delays at this point
would be unduly burdeosne on Plaintif*®® The focus was not on disability per se. The
creditastrue rule exacerbateather than clarifiethe problems faced by ALJs in overcoming
the controlling weight formulation.

191d, at *1, *3.

18014, at *1.

811d. at *3.

182 5ee Sample v. Schiker, 694 F.2d 639, 642 (9th Cir. 1982).

183 young supranote 178at *4.

1% SeeMatney v. Sullivan 981 F. 2d 1016, 1019 (9th Cir. 1992) (AT
must resolve conflicts in the evidence, and if the evidence can sugff@t outcome, the court may not
substitute its judgment for that ofat400 AllenA/LHeckler) (ci ti
749 F.2d 577, 579 (9th Cir. 1984)).

185 SeeApp. B, atA-1.

18 Feskens v. Astrue, 804 F. Supp. 2d 1105, 1111D¢®. 2011).

871d. at 111522.

%814, at 1123.

Do Angel 6 oNovCVO6AIDE5PHIXeEHC, 2007 WL 4617186 at *9 (D. Ariz. 2007).
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D. Inversion and Subversionof Substantial Evidence Review

The preceding analysis suggests that cour
formulation has distorted substantial evidence in the record ré¥leBubstantial evidence
on the record as a whole under the ohdai ni st
highly deferential standard* Reviewing courts too often focus on the weight to be ascribed
various physiciansd opinions and the amount
physician as opposed to assessing whether, based on all of thealmmddence and
testimony, substantial evidence i flnstea recor
of engaging in judicial review within specifically defined parameters, courts have exercised
broad judicial discretioh?®

To be sure, iftheagencd s deci sion is wunclear, or if
policy, then remand is appropriate. And the courts, Appeals Coamdl SSA General
Counsel 6s Office agree that there are ALJ
particular medicalevidence is more probative than otreridence Indeed, the Appeals
Council has documented thatth a five percentcited reason for remand frequency rate
ALJs do not even express why they have discredited the treating ph§saparion®* But,
many renands flow from district court disagreement over the weight afforded one or more
physician opinions even when many other opinions exist in the record. Other remands stem
from judicial reluctance to deem ALJ credibility determinations sufficient to overdie
strong presumption for the treating physidaspinion.

Seeds for the inversion in review can be
regul ation provides that as | ong as the tre:
other subsgt nt i al evidence in [the <clai mant 6s] ca

we i gt The degulation, in other words, shifts the focus from whether there is substantial
evidence in the record as to disabdita familiar APA inquiryd to whether there is
substantial evidence to overcome the treating physic@pinion. When the question is
relatively close, there may be substantial evidence in the record as a whole to support an
agency decision pointing in either direction, but an ALJ may be hard gress®envince a
reviewing court that substantial evidence exists to discredit the treating physician opinion. In
essence, a reviewing court today typically does not ask whether there is substantial evidence
to justify a finding as to disabiliy a highly ceferential standafd®® but rather whether the

19 SeeRICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISELI 015 ( Wol t ers Kl uwer 2010)
sometimes adopt modifations to the APA substantial evidence standard, though the legitimacy of such judicial

modi fications is doubtful.o).

191 See42 U.S.C. §§ 405(g), 1383(c)(3) (2012); 5 U.S.C. § 706(2)(E) (2012); Paul R. VekkuiDutcomes

Analysis of Scope of Review Stards 44WM. & MARY L. REv. 679 (2002).

2 5s5A06s explanations accompanying the regulations ac
di sability determinations: t he desire to objective
individualizat on 6 t hat ac c o mmakang pracessSchmedersupranotedB, at 02 (citing 1991

Final Rules at 36,9385, which discuss the uniqueness of each case and the inability to define the weight to be

given to every piece of evidence in everyeas

1d.at3994 00 (A[Clourts introduce flexibility into the
physician rule to define the relevant evidence that a
19 SeeApp. B at A-9 thl. 10.

19520 C.F.R.8§ 404.1527(c)(2); 416.927(c)(2) (20128pe also42 U.S.C. §§ 405(g), 1383(c)(3) (2012)

(describing judicial review of agency action according to the substantial evidence review standard).

1 |n Universal Camera Corp. v. NLREBB40 U.S. 474488 (1951), the Supreme Court explained that the
substanti al evidence standard requires reviewing cou
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ALJ properly found that substantial evidence exists to justify rejection of the treating
physician opiniod a much less deferential stanck.l t hough the term fAsubs
is used in both contexts, thabstantial evidence needed to override a treating phyéigan
opinion is more demanding. I nstead of defe
wrong, the regulation asks the reviewing court to ensure that the ALJ has met his or her
burden of findhg that the great weight of the evidence in the record justifies discrediting the
treating sourceds opinion.

The deference implied by the substantial evidence test is often overlooked by courts
for two reasons:ifst, itis difficult for courts to accephat a person may be denied disability
benefitsso long as a job theoretically exists in the national economy, even if practically, the
person would not be able to engage in that wetlg,(the individual would have to move
across the countryf’ Second,courts have a long tradition of substituting their own
judgment for that of SSA in the treating physician context, based both -d9®teregulation
case law and enduring application of that case'faw.

In short, the controlling weight formulation turndet familiar agency/court
relationship on its head he agency must demonstrate to t
disavowal of the treating physician rule was appropriate as opposed to the court deferentially
reviewing the entire record to ensure th@thagency d6s determination c
distortion of the substantial evidere r evi ew st andaoveridefsethef ect i v
congressionally chosé®h scope of review stand
[ll. EROSION OF BASES FORTHE TREATING PHYSICIAN RULE

Health cae (and the practice of medicingh the United Stateshas undergone
dramatic changes over the course of thst several decades. Factors underlying this
transformation include: restructuring of financial and organizational models for health care
delivery, greater specialization of medical professionals (and concomitant shortage of
primary care physicians); and rising incidence of chronic diseases and disability. As a result,
the paradigmatic lonterm doctopatient relationship is largely extinct.ndividuds now
typically visit multiple medical professionals.@, primary physicians, specialistdPs PAs
LCSW9 in a variety of settingse(g, private group or solo practices, managed care clinics,
hospitals, ambulatory care centers, specialty climcsblic health care centers, community
mental health clinics) for their health care neealsdless frequentlydevelop a sustained
relationship with one physician.Erosion of some of the distinctions between treating
physicians and other physicians (swah examining physicians) suggests there is currently

whatever in the record fairly detracts from ids wei gt
to negative the function of the [agency] presumably equipped or informed by experience to deal with a
specialized field of knowledge, whose findings within that field carry the authority of an expertness which

courts do not possess and therefore mugt ees td. ld the SSA context, the Supreme Court has explained

that substanti al evidence means fAimore than a mere sc
mind might accept as adequate to @QUMPBEaddlt a concl usi on
197 verkuil, supranote191, at707.

198 SeesupraPart 1.B.2 and Part Il (discussion and analysis of the treating physician rule as applied by federal

court case law both before and after the 1991 regulations).

199 verkuil, supranote191, at 7®. SSA data reveal that disparity relating to the treating physician rule exists

among the circuits.SeeApp. B at A11 tbl. 12 As demonstrated by the varying frequency with which the

treating physician rule is cited as a reason for remand, federdk are not free from confusion about the

treating physician rule.
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|l ess reason to presumptively deem treating s
Moreover difficulty in determining who among a wide range of medical professionals should

be considered &reating source hasedeviled ALJs andeviewing courtsresuling in high

remand rates and perhaps even allowarfcelaims by individuals who were not disabled.

These factors, addressed in more detail below, raise fundamental questions about the
contiruing efficacy of the treating physician rule.

A.The Changing Nature of the United States’

As SSA notedn 1991when promulgating the treating physician rule, the presumptive
weight afforded the opinions of these medical professionddased on the following central
premise: that treating physicians generally have longitudinal knowledge and unique
perspectives concerning their patientsdo phys
from medical records or test results aléfe.In this special valuation of continuity in the
physicianpatient relationship, SSA is not alone. Embedded in both American medicine and
culture is the notion that longevity enhances the relationship between doctor and patient and
leads to better medical @masimes. Medical studies are replete with references to continuity of
care as a central tenet of medical practice, particularly in primary%afe idealized vision
of enduring doctepatient relationships is fixture in American society, as welf> For
example, early television series in the 1960s, sagdRen CaseyDr. Kildare, andMarcus
Welby, MD., featured story lines of doctors who had ldagn relationships with their
patients and treated each with a personaltdoycto r t r ay al s whhe Arhericicrh e | p e d
doctor into a cultural hero vyi A% Asiohthepopul a
1980s, physician autonomy in practdiamdastaymanage
withd their choice of clinician remained the dominant health oaydel***

Over the last several decades, however, health care systems in the United States have
undergone tremendous changesimarilyd though not exclusively due to the rise of

2020 C.F.R. §§ 404.1527(c)(2), 416.927(c) (2052k alsaliscussiorsupraPart 1.B.3

201 E g, Matthew Ridd et al.The PatierDoctor Relationship: A Synthesis of the Qualitative Liter@tan

Pati ent s & ,50BRTSIpOE GEN. PRA® 8116, e1121 (April 2009); John W. SaultDHefining and

Measuring Interpersonal Continuity of Card ANNALS OF FAM. MED. 134, 13435 (Sept./Oct. 2003)
[hereinafterSaultz Defining and Measuring Cdimuity]; Susan A. Flocke et alThe Impact of Insurance Type

and Forced Discontinuity on the Delivery of Primary Ca#& J. FAM. PRAC. 129 (Aug. 1997) [hereinafter

Flocke Impact of Insurance Typelnstitute of Medicine, National Academy of Sciend®IMARY CARE:

AMERICANG HEALTH IN A NEW ERA 31-32, 4344, 5657 (1996) (defining fdAprimary
essential attributes, continuity of care over time by a single individual or team of health professionals)
[hereinaftePRIMARY CARE].

“92 Shayn J. Potte& John B. McKinlay,From a Relationship to Encounter: An Examination of Longitudinal

and Lateral Dimensions in the Doct®atient Relationship61 Soc. Sci. & MED. 465, 466 (2005).

29314, (internal quotation omitted).

204 As of 1988, nearly 7 of employees were enrolled in traditional indemnity ffeeservice) plans. See

App. G at A32. Government health insurance prograive., (Medicare and Medicaid) also featured-fee

service plans from their inception in 1965 until adoption of tlesective payment system in 1982. Laura D.
Hermer,Private Health Insurance in the United States: A Proposal for a More Functional Sy&téous. J.
HEALTH L. & PoLér 1, 1314 (2005). Under fedor-s er vi ce pl ans, Aphysicimns oper
patient care decisions based solely on what they deel
Lisa K. Bjerknes;The Legal and Ethical Implications of Gag Clauses in Physician Confra2t&m. J.L. AND

MED. 433, 440 (1996)see alsp Peter D. Jacobsofyho Killed Managed Care? A Policy Whodymi# Sr.

Louis U. L.J. 365, 368 ( 2fd@r-8eBiice n(odel, theretwasevery ldtle interference on physician
autonomy from payer s, hospital administrators, or pat
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managed car®> Foremost among these changes has been the considerahtafirzend
organizational restructuring of the health care delivery system. Health care has evolved from
a largely unorganized collection of interactions between individual doctors and patients, to a

highly interconnected system involving many corporatiies?®

In the 1990s, spiraling health care costs under traditional indemnityoffservice)
plans led to the rise of managed care organizatifisC(O s %8’ ) Managed care, in its
broadest sense, represents fa carg provieled byt h at C
health care providers and the treatment patients receive in an effort to control health care
s p e n ¢ M@Qs émploy a variety of restrictions (or caesntrol incentives) to influence
physiciansd practice behaol loeesadmdeftfoi cpireomtot
services®™ Undersome MCOs, such as health maintenance organizations, subscribers must

2% Rhodes Adler et al The Relationship Between Continuity and Patient Satisfaction: A Systematic Rfiew

FAM. PRAC. 171, 177 (2010) (AiChanges in health care over
decreased continuity, and have actuallgdee ased conti nui t yuprdnote200a46676nt s. 0) ;
(describing longitudinal changes to doepatient relationship in latter decades of 20th century as corporatist

model of heal th care took hol d,agal healthIcaerirgtbel 1980stand fi e x p ©
1990s [that] drastically c¢hange dSauthiefiningpandkeMeasaring bot h
Continuity, supranote 201, at 134 (observing that #A[c]hanges i n Ame
have undermined the ability of pati ent s seealstEveoos e an
KahanaetalFor ced Di sruption in Continuity,h 36Boceodicaary Car
Focus177,1831997) (fAThe -adrieniodt réamdisivprngdominuityeokpatient care and

adverse effects of social disruption have been widely lamented by clinicians . . . . [and] the vast majority of
patients report dismay, dissatisfaction and anger as they attempt to d@bpadwinistratively mandated

di sruption of their customary medi cal care. 0) .

208 E g, John W. Saultz & Waleed Albedaiwinterpersonal Continuity of Care and Patient Satisfaction: A

Critical Review 2 ANNALS OF FAM. MED. 445,445( Sept . / Oct . & theé Anjericdnfh€althaaneg e s

system during the past decade have made it increasingly difficult to establish sueermontusting

relationships between physicians and patients. Some authors have questioned whether a personal model of care

is feasible,abeal t h plans increasingly have requiresuwraprovi de
note7( Aiwhat was traditionally (and perhaps mythically)
the health care consumer has been potenfiadigardized by a new triangular interaction: the pafeavider
managed care/ health insurance bureaucracy. o0) .

27 Hermer,supranote 204, at 1415, 2223; Potter supranote 202, at 46869; see alsdRussell KorobkinThe

Failed Jurisprudence of Managed @arand How to Fix It: Reinterpreting ERISA Preemptit UCLA L.

Rev. 457, 4 Eknpldyerdbedan to lodk for healthcare options that could rein in expenses Under
the traditional fedor-service model, an individual can visit a health cavidier of their choosing, with the

insurer reimbursing most of the cost (typically, 80%9eeHermer,supranote 204, at 2122. Feefor-service

models thus separate delivery of health care from payment, and have few cost control measures. MCOs, by
compaison, integrate care delivery and reimbursement through a variety of contractual, organizational, and
administrative arrangements in order to control costs and health care utilizdtion.

208 potter, supra note 202, at 468;see alsoSusan A. FlockeDoesManaged Care Restrictiveness Affect the

Perceived Quality of Primary Care? A Report from ASER J. FAM. PRAC. 762 (Oct. 1999) [hereinafter

Flocke Managed Care Restrictivengssiermer, supra note 204, at 22; Korobkin,supra note 207, at 462
(managedca&@ constitutes fAan institutional arrangement in
or arranged with subcontr act or sPrifiaew CAREsgpramote®0t, atsi on o f
105 (defining managed w arsaectizeslist &f prewwders, both plofassienalst anda t h a

hospital s, and that include mechanisms for influenci
Common managed care plans or arrangemeMOso) ncPodet b
Service (APOSO) pl ans, preferred provider organi zat

(Al PAs 0) supranbte204ree 2226. For cogent descriptions of the various types of managed care, see
id. and Kaiser Family Randation,How Private Health Coverage Works: A Primer (2008 Updats)(2008),
available athttp://www.kff.org/insurance/upload/7766.pdf.

29 Hermer,supranote 204, at 2325; Flocke Managed Care Restrictivenessipranote208 Typical managed

care resictions/incentives relating to physicians include capitation arrangements, utilization reviews,
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choose a primary care physician who acts
as referral to an approved-ietwok specialist or laboratory test§. Other MCOs, such as
preferred provider organizations (APPOsO0)
to discount their fedor-service rates in exchange for incentives offered by the insurer to
patients to usen-network provider$* PPO plans thus encourage use of preferred, in

network providers by offering subscribers discounted rates, so long as they see providers

within the network; on the other hand,
subscribesd in the form of higher copayments or other-otHpocket cost§ for visiting out
of-network providers!?

Managed care now dominates t he Today,210e d
million Americans are enrolled in some form of managed care®ptafiraditional feefor-
service plans are largely naxistent: while 73% of individuals covered by empleyer
sponsored health plans were enrolled infteeservice plans in 1988, enrollment in such
plans had dwindled to less than 1% as of 2018y contrastas of 2012, 99% of enrollees
in employersponsored private insurance subscribed to some form of managed c&fé plan.

The increased corporatization of health cgparred by managed care has also led to
wholesale (and ongoing) changes in business oekttips between physicians, other health
care providergsuch as hospitals), MCOs, and employé?sindeed thelast several decades
have been describels t he fera of Brownian moti on
acquisitions and affiliations have dre commonplace within the health plan, hospital, and
physician practice sectoté'’ These shifting business alliances often cause discontinuities in
professional relationships (for providers)r treating relationships (for health care
consumersf’

The rise of mnaged care, in its many forms, has had profound effects on the-doctor
patient relationship. Mostotably, the longterm doctospatient relationshig whichthen

Commi ssioner Michael Astrue ¥&lsashbeenénteeed t he

prescription formulary, and cliniciawithhold or incentivebonus funds.ld. With respect to insured enrollees,
managed care plans often use some combinatigreauthorization for diagnostic or treatment procedures,
referral requirements, specialty networks, or canvts/annual limitgor particular treatments or conditionkl.

10 Hermer,supranote 204, at 24; Martin,supranote204, at 437;see alsdSanda J. Carnahari,aw, Medicine,
and Wealth: Does Concierge Medicine Promote Health Care Choice, Or Is It a Barrier to ACLeSs2aN. L.

& PoLér Rev. 121, 124n . 12 (2006) (the primary <care phogmtdl ci an

and spcialty services ) .
2 Hermer,supranote204, at 25.
212 Id.
213 SeeCurrent National Managed Care Enrollmen¥iCOL.cowm, http://www.mcol.com/current_enrollment
(last visited Jan. 25, 2013)
214 seeApp. G atA-32 (citing Kaiser Family Foundation/Health ReseaécEducational Trust2012 Employer
2Blgznefits Health Surve§7 ex. 5.1 (2012)vailable athttp://ehbs.kff.org/pdf/2012/8345.pdf).

Id.
2% Flocke Managed Care Restrictivenessupra note 208 at Institute of Medicine, National Academy of
Science,CROSSING THE QUALITY CHASM: A NEW HEALTH SYSTEM FOR THE 21ST CENTURY 3-4 (2001)
[hereinafter CROSSING THECHASM]; Saultz & Albedaiwi, Interpersonal Continuitysupra note 206, at 245
(observing thatnot only has managed care come to dominate the health careedely mar ket | but

as

Fal)

i n

St a

n

A

n e

fi he

increasingly have required provider changes for econo

217 CROSSING THECHASM, supranote216, at 3.
Z8E g, Borkan,supranote206.

219 As then Commissioner Astrue noted in his congressional testimony in June 20¥21 think that

physician rule historically . . . relied on [a] different paradigm. . . . [T]here was a time when we all had a Marcus
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virtually obsolete. A robust body of scholarly medical literature has documented the
deleterious effect of managed care on the continuity of’éamdotably, in several studies,
aboutfifty percentof managed care subscribeeporedthey had changedeéir usual

physicians over the studied period (typically, several years),envéh higher rates of
discontinuity of cardor elderly, minority, or other disadvantaged patiefts.Forced

disruption of doctopatient relationships is frequently due to shiftbusiness alliancés

such as annual #@idding of insurance contracts or provider netwdrkghich result in a
subscr i be r-destwork pimaryecard physiciam or specialistiggtdropped from

the planods preferred nentinsusance planentreffn empl oyer
Researchers have also found higher rate®lointaryphysiciarswitching by managed care
patients’?®> Simply put, under MCOs, relationships between doctors and patients tend to be
relatively short term whether due to administ#& changes in insurance or network coverage
(forced disruption) or patient choice (voluntary switching physicians).

Wel by as a personal physician and that Ggramom13. true a
Marcus Welby, M.Dwas an American medical television program in the 1970s that featured two general
practitioners, Dr. Welby and his young assistant, who provided individualized care to paSestslarcus

Welby, M.D, IMD B.cowm, http://www.imdb.com/title/§063927/?ref_=sr_(last visited Jan. 25, 2013)

220 paul Nutting et al.Continuity of Primary Care: To Whom Does it Matter and When&NNALS OF FAM.

MED. 149, 154 ( Nov. 2003) (AThe current orgarmzati ona
creates strong pressures against continuity with employers changing plans, and plans changing providers.
Forced disruption in continuity of care is common, particularly for those with a managed care type of

i nsur anc e supranote B6 (bdsa r,case studies of five Midwestern family practice groups,

authors found that managed care disrupted-teng relationships between medical providers and patients, and

not ed: Al T] hough some exceptional rraanyi cecantstmnces,bbotts [ e ]t
parties seem[ed] to be aware that t hsuprenotd205nad 883 m[ i ght ]
84(observing that Afvast maj ority of patients report
managed casr el at ed forced disruption of medi cal car e, and
are at particularly high r i s kFlocke Impattoftirsurana Jypaupra f or ma |
note 201 (patients with IPA/PPO type ghanaged care were four times more likely to report forced change of

doctors compared to patients with fiee-service plans); BErenDavisetal.,Choi ce Matt er s: Enr ol
of Their Health Plans14 HEALTH AFF. 99, 103, 111 May 1995) (advent of regtted-network managed care
plans introduced inherent instability to employment nked health care coverage, é

undermine continuity of patient careod).

221 SeeNutting, supranote 220, at 154 (summarizing studies showing that only &150% of surveyed patients
reported continuity of regular physician, and rates were lower for elderly or minority patients and those without
medicalinsurancg Davis et al. supranote 220 at 10304 (1995) (finding, based on random telephone survey

of working class families with employmebtised health insurance, that almost half of the respondents had
changed plans in the past three years, with one in three reporting that change was invadeetatgiieorge
E.Kikanoetal.p My | n s ur a nThe Ne@ative EffpasdBForced Discontinuity of Ca&rEAM. PRAC.

MGMT. 44 (Nov./Dec. 2000) (in study of 1,800 primary care patients in Midwest, 24% had been forced to
change family doctors in previous three years due to insurance change); L.J. Cofheildegree of Usual
Provider Continuity for African and Latino AmericarJ. HEALTH CARE FORPOOR AND UNDERSERVED170

(1997).

222 Nutting, supranote220, at 154 (describing forced di sseeuafsa i ons i
Borkan, supra note 206 (chronic shifting in contracts and relationships among employers, managed care
organizations, medical groups, health plans, hospitals and providers due to managed care has disrupted long
term relationships between medical providers and patients, aneysdrprovidersdit that such disruptions
causeispl interingodo of continuity of dbdkelmpactofingurancéiendl!| e s
Type supranote 201 (25% of surveyed medical practices had experienced a recent professional ensdger,

33% had undergone a recent buyout).

23 Dana Gelb Safran et alSwitching Doctors: Predictors of Voluntary Disenrollment from a Primary
Physi ci an &&J. FRwr. FMeDt 12-8 éDec. 2000) (about 25% of studied patients enrolled in MCOs
voluntarily changed physicians during the thwgear study period (1996 1999), with perceived quality of the
physicianpatient relationship as the leading determinant in patient loyalty or disenroliment).
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The doctotpatient relationship has also undergone signifiqaaditativechanges
over the last several decadesome attributable to maged care, some not. Under the new
managed care paradigm, both physicians and patients frequently feptéssered®*
Physicians state that they do not have sufficient time to diagnose their patients, while patients
say that they do not have suffioteime to communicate their thoughts to their physicfans.
Financial considerations also drive increased patient loads for many physicians, particularly
primary caredoctorsi Fami | y physicians average twenty t
a wedly average of 127.7 patient contacts in various settings, including office, hospital, and
nursing home visits, and supervision®Tf home
Managed care has also been linked to decreased duration of patiend vissdical
specialists?’ Indeed, the time and other pressures that now encroach on the piiiat

relationshipheepr ompt ed one schol ar to observe: fAWha
patient might more aptl y b datiangip.mditlis an dédencou
becoming increasingly similar to the O0fl eeti
fard. o

224 seeSusan Door Goold & Mack LipkinThe DoctorPatient Relabnship Challenges, Opportunities, and

Strategies 14 JGIM (Supp. 1) S24, S29 (Jan. 1999) (examining effects of managed care on visit time);
Carnahansupranote210, at 12930 (citing research from Center for Studying Health System Change that, as of

2001, AR34% of physicians reported that they hald] i nad:
from 28% seaalstDavidToDugdale, Ronald Epstein & Steven Z. Pantifahe and the Patient

Physician Relationshjp45 J. GEN. INTERN. MED. (Supp. 1) S34, S34 (Jan. 1999) (citing results from 1995
survey by Commonwealth Fund that Aphysicians with at
twice as likely to be dissatisfied with the amount of time spent with patients 83808 %) 0 ) .

25 E g, Richard J. Baroriew Pathways for Primary Care: An Update on Primary Care Programs From the
Innovation Center at CMSLO ANNALS OF FAM. MED. 152, 152 ( MM]any [physicians] f&eD 1 2 ) (n
frustrated by constraints of time . . . #®y struggle to incorporate burgeoning responsibildigs ;evinK
GrumbachetalPr i mary Care Physiciansdé Exper i-rGam Bystenm3B89 Fi nanc |
NEw ENG. J. MED. 1516, 1519 (1998) (analysis of survey data from Califebaisedprimary care physicians

with at least one managed care contract found that 75% felt pressure to see more patients per day, and nearly
onethird of these doctors believed such pressure compromised patient seeg|soCynthia A. Smith,A

Legislative Soltion to the Problem of Concierge Caf@0 SETONHALL LEGIS J. 145, 146 (2005); Julia Murphy

et al., The Quality of the PhysiciaRatient Relationship 50 J. FaM. PRAC.123, 12627 (Feb. 2001)
(observational study of patients under continuing care of pyiplaysician from 1996 to 1999 found significant

declines in indicators of relationship quality relating to interpersonal treatment, quality of communication, and

trust).

226 seeCarnahansupra note 210, at 128; Smithsupra note 225, at 147 (primary carerpviders reported

needing to see at least 30 patients per day).

227 Gery P. Guy, Jr. et al\/isit Duration for Outpatient Physician Office Visits Among Patients With CaBcer

J. ONCOLOGY PRAC. 2s, 4s (Supp. May 2012) (study of mean duration of ambulatsitg for cancer patients

showed that Aphysician rei mbur sement mechani sms affe
based compensation and capitation were associated wit
228 potter,supranote202, at 465, 476. Otheresearchers have characterized U.S. health care in theegtliry

in similar fashion. For example, one author likened health care delivery to a production line:

Physicians have become a constantly hurried and [
[they] are paid per visit or procedure, the only way to maintain income in the face of rising

costs is to increase the volume of services provided. Patients have become [their] means of
producti on. Because each AfApi ecamsdonusbfderfomor k has be
higher volumes to meet their budgets. For example, if a primary care physician does not make

twenty-four to thirty billable visits per day, he [or she] may not be able to meet his [or her]

overhead expenses. The m@imbursed aspectsf care, such as case management and

communication, fall by the wayside. . . . Because medicine has become commodified, there is

less emphasis on doctpatient relationships.
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To be sure, other forces over the course of the last twenty years have also effected
qualitative changes in thdoctorpatient relationship. One factérof particular salience
heréd is an epidemiological shift in the medical needs of the American public from
predominantly acute care, to episodic care for chronic condftfdn€hronic conditions are
now the leading cause of illnesisability, and death in this country; they affect about half of
the U.S. population and account for the majority of health care expenditrdoreover,
nearly half (44%) of persons with chronic illnesses have more than one such cdtitiition.
Medical cae for chronic, comorbid conditions is often complex and calls for a collaborative,
multidisciplinary approach among a variety of medical disciplfiesPatients with chronic
illnesses thus tend to have multidisciplinary treatment teams of medical pro&ssiather
thanasingular treating physician.

Additionally, over the last two decades, the trend toward specialization in American
medical educatiah and concomitant shortage in primary care physiéamss accelerated
significantly. Since 1998nedical school graduates entering specialty (or subspecialty) fields
have far outpaced those selecting primary &&rdndeed, during this period, the number of
graduates from U.S. medical schools entering primary care droppitypercent®>* The
netresult is a shortage of primary care physicians. Studies published in the last ten years
document a shortage of primary care physictdnslhe American College of Physicians, for
exampl e, has warned: AThe pri marhealtltsysteen, sy st e
is at gr ave *f iGapkin thé primanylcarevposkfercetare expected to widen
further when, as a result of health care reform, an estinthieg million or more newly
insured individuals will enter the health care systém.

Rebecca D. ElonThe Ethics of Health Care Reform: Unintended Consequenc@ayhent Schemes and

Regulatory Mandatesl2 J.HEALTH CARE L. & PoLér 63, 66 (2009)see alsdGoold & Lipkin, supranote224,

at S29 (analogizing time constraints on vigdinets to p:
oriented doctor o).

229 CROSSING THECHASM, supranote216, at 34, 9, 2627; see alsorhomas BodenheimePrimary Caré Wil

It Survive? 355NEW ENG. J.MED. 861, 86162 (Aug. 2006) liereinafteBodenheimerWill It Survive?].

23019, at 34, 2627; see alsdPotter,supranote 29, at 470. Chronic conditions a
last longer than three months and are notlsélf mi tCRaBYNG DHECHASM, supranote216, at 27.

231 CROSSING THECHASM, supranote216, at 27.

22|d. at 9, 2627.

233 BodenheimerWill It Survive?, supra note 229, at 862; U.S. Govar ACCOUNTABILITY OFFICE, GAO-09-
438R,GRADUATE MEDICAL EDUCATION 3 & encl. | (2009).

24 seeBodenheimerWill It Survive?, supranote229, at 86263; see alscdAmerican College of Physicianshe

Impending Collapse @r i mary Care Medicine and I ts Implications
Report from the American College of Physici&ndan. 30, 2006) [hereinaftAlCOPReport (collecting studies

noting Adramatic decl i ne dicalstudentsheateringuprmiaey rcarapailablegat a d uat i n
http://www.acponline.org/ advocacy/events/state_of healthcare/statehc06_1.pdf.

235 E g, Kaiser Commission on Medicaid and the Uninsureabroving Access to Adult Primary Care in

Medicaid: Exploring the P@ntial Role of Ntse Practitioners and Physiciafsssistantsl (2011) (citing reports

showing that, by 2020, the estimated shortage of primary care physicians will be about 45,000); Thomas
Bodenheimer and Hoangmai H. PhaPnimary Care: Current Problems anProposed Solutions HEALTH

AFFAIRS 799, 801 (2010) (projected shortage of 35,0@@,000 adult primary care practitioners by 2024)t

seeCat herine Dower nmary EadevHealtld Wotkforidee in the United States (Research

Synthesis RepbiNo. 22)9-10 (July 2011) (arguing that maldistribution of primary care providers represents

more significant problem than shortage), available at
http://www.rwjf.org/content/dam/farm/reports/issue_briefs/2011/rwjf402104/subassets/ rwjf402104_1.

236 ACOPREPORT supranote234, at 1.

%7 Kaiser Commissiorsupranote235, at 1, 67; Dower,supranote235, at 910.
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To help fill this void, nonphysician cliniciadssuch as NPs,As, and LCSW8 have
been shouldering a steadily increasing share of the primary care wotfload. of 2010,
NPs and PAs collectively made up abouhirty percentof the primary care workforce
nationally,>**and an even higher proportion in rural and other medically underserved“areas.
NPs and PAs also tend to have proportionally higher caseloads of minority and uninsured
patients relative to primary care physiciafisThe ranks of NPs and PAs engagegrimary
care are projected to continue rising due, in large part, to financial incentives and other
provisions in the Patient Protection and Affordable Care A&ICA0) designed to spur
growth in the nonphysician primary care workforce to care for mpareded patient

population®*?

238 HEALTH RESOURCES ANDSERVICES ADMINISTRATION, U.S. DEPT. OF HEALTH AND HUMAN SERVICES THE

PHYSICIAN WORKFORCE PROJECTIONS ANDRESEARCH INTOCURRENT | SSUESAFFECTING SUPPLY AND DEMAND

50 (Dec. 2008) (finding significant growth in nonphysician clinician workforce in recent years and projecting
continuagiidngrodwthihrd) ; ,KSwpiasor?35 Coammi3s s(ioobnser vi ntge t hat N
fast est growing segment of t he pri maTrgndsdnaCae bywor kf or
Nonphysician Clinicians in the United StatBlEw ENG. J.MED. 130-31 (2003) (analysis of survey data showed
Airapi df[ ] i ncr eas erpvaléddy nonphysician gliractans éeatwieend @87 and 19%A);also
Roderick S. Hooke& Linda E. Berlin, Trends in the Supply of Physicians and Nurse Practitioners in the
United States21 HEALTH AFFAIRS, 174, 179 $ept.2002) (noting 50% increase in R&kd NP graduates since

1996).

239 Agency for Health Care Policy and Research, U.S. Dept. of Health and Human Sebvicesy Care
Workforce Facts and Stats No. 3: Distribution of the U.S. Primary Care WorkfakteQ Publication No. 12
POOX4-EF (Jan. 201R(based on statistics from 2010 National Provider Identifier dataset, AHRQ calculated
that the primary care workforce was comprised as follows: physiti@@8,807 (71%); NP$ 55,625 (19%);

and PAsi 30,402 (10%))available athttp://www.ahrg.gov/resech/pcwork3.htm (last visited Jan. 25, 2013);

see also Kaiser Commissionsupra note 235 at 1 (as of 2009, NPs accounted for 27% of primary care
providers, natinally and PAs accounted for 199 ; Il nstitute of Medi ci AHE, Nati o
FUTURE OF NURSING. LEADING CHANGE, ADVANCING HEALTH 88 (2011) [hereinafteFUTURE OF NURSING

(citing studies showing that, as of 2008, there were 83,000 NPs and 23,000 PAs which respectively represented
21% and 6% of the primary care workforce).

240 seeKaise Commission,supra note 235 at 3 (discussing studies showing that NPs and PAs make up a
greater share of the primary care workforce in lower income and medically underserved areas); Kevin
Grumbach et al.Who Is Caring for the Underserved? A ComparisdnPoimary Care Physicians and
Nonphysician Clinicians in California and WashingtdmANNALS FAM. MED. 97, 101 (July/Aug. 2003) (higher
proportion of nonphysican clinicians, as compared to physicians, provide primary care in underserved areas in
two studiel states); Agency for Health Care Policy and Research, U.S. Dept. of Health and Human Services,
Primary Care Workforce Facts and Stats No. 2: The Number of Nurse Practitioners and Physician Assistants
Practicing Primary Care in the United Stafe8HRQ Pulication No. 12P00%3-EF (Oct. 2011) [hereinafter
AHCPR, Workforce Facts No.]2available athttp://www.ahrq.gov/research/pcwork2.htm (last visited Jan. 25,
2013).

241 seeKaiser Commissionsupra note 235, at 3 (NPs and PAs provide medical care for langmbers of

minority or uninsured patients); Grumbashipranote 240 at 101 (higher proportion of nonphysican clinicians,

as compared to physicians, provide primary care to uninsured and minority patients in two studied states);
AHCPR,Workforce Facts N, supranote240, at 1.

242 Kaiser Commissionsupra note 235, at 1, 67 (summarizing ACA provisions supporting expansion of
nonphysician clinician workforce, including: $31 million in grants to nursing schools to increase enroliment in
primary care progmas through student stipends; $30 million in grants to PA schools for stipends to students in
primary care programs; and $15 million for a demonstration project to fund 10 newnmamaged health
clinics (ANMHCsoO) for t hr eam inynedicallg underseried aneasl ahd apsistanv i d e
training NPs);FUTURE OFNURSING, supranote239, at 13136; Mary D. Naylo& Ellen T. Kurtzman;The Role

of Nurse Practitioners in Reinventing Primary CaP® HEALTH AFFAIRS 893, 897 (May 2010). Severdhtes,

spurred by the ACA, are also considering expanding the roles of NPs and PAs in primarpeakevin

Murphy, Advanced Practice Nurses: Prime Candidates to Become Primary Caregivers in Relation to Increasing
Physician Shortages Due to Health CaReform 14 J. NURSING L. 117 (2011); Carla K. JohnsoRacing
Doctor Shortage, 28 St,JU8ATeoDAMApyllE20p0and Nursesd Rol e

31



NPs and PAs, moreover, are not just increasing in numbers, but also in
comprehensiveness of care provided. Over the last several decadeSastdtescope of
practice rules for NPs and PAs have expanded, providing themingrased authority to
practice independently and provide comprehensive primary?€ared robust body of
literature has found that NPs and PAs in primary care settings provide care that is comparable
to physicians in terms of types of patients, prescridbetpavior, treatment complexity,
quality of care, and patient outconf&s. Today, though there are some variations among
states, NPs and PAs in primary care settings generally provide services that are similar to
those provided by physiciadsnamely, takingmedical histories, diagnosing and treating
acute and chronic illnesses, prescribing and managing medications, ordering and interpreting
lab tests and-xays, and educating and counseling patiéhits\s one 2008 study concluded:

Evidence increasingly demstrates PA/NPs have expanding practice
autonomy and scope of practice, are treating similar patients in a similar
fashion to doctors and producing equivalent outcomes, and are currently
recognized by some patients as their primary source of care, saggimsti

the role of PA/NPs in primary care may be progressing toward that of a
substitute**®

Similar dramatic changes have been observed in the mental health system. Managed
behavioral health organizationBMBHOSs0), as with MCOs for general medieinbecame
dominant in the 19908’ Almost all mental health care in both public and private sectors is
now overseen by MBHO¥® | ndeed, according to at | east
services appear to be managed even more rigorously than most metdicaurgical
s e r v ¥%c Rehap® nowhere has that management rigor been felt as keenly as the within
the cadre of mental health professionals. MBHOs have sought, in large part, to reduce costs
by substituting other mental health professiodathiefly, LCSNsO for psychiatrists. As a
result, since 1990, the number of LCSWs (relative to psychiatrists) has risen drantafically.

243 FUTURE OF NURSING, supra note 239, at 9798; Dower,supra note 235, at 13 & App. IV; Christine M.

Everett efal., Physician Assistants and Nurse Practitioners as Usual Source of ZadeRURAL HEALTH 407

(2009); Ann Ritter& Tine HansefTurton, The Primary Care Paradigm Shif20 HEALTH LAaw. 21, 2325

(April 2008); see alsdPotter,supranote202 at 468.

44 E g, Robin P.Newhouse et alAdvanced Practice Nurse Outcomes 12908: A Systematic Revie®9

NURSING ECON. 230, 248(Sept./Oct. 2011) (systematic review of published literature comparing the processes

and outcomes of care delivered by advance pecticses (which encompasses NPs) and finding that review
fisupports a high | evel of evidence that such nurses
populations in a vari ety suprinote 835 ati3;rviary® Naylor & &lies & r Co mmi
Kurtzman, The Role of Nurse Practitioners in Reinventing Primary C22HEALTH AFFAIRS 893, 89495

(May 2010);Benjamin G.Drusset al., Trends in Care by Nonphysician Cliniciarg& NEw ENG. J. MED. 130,

136 (Jan. 2003inding that physicians and nonphysician clinicians treated similar types of patients).

245E g, Kaiser Commissiorsupranote235, at 12; Ritter,supranote245, at 2325; Everett,supranote243.

248 Everett,supranote243

%7 David MechanicMental Health ServiceThen and Noy26 HEALTH AFFAIRS 2548, 1549 (2007) [hereinafter
Mechanic,Mental Health ServicésRichard G. Frank& Sherry Glied,Changes in Mental Health Financing

Since 1971: Implications for Policy Makers and Patie@SHEALTH AFFAIRS601, 603 (MayJune 2006).

248 Mechanic,Mental Health Servicesupranote 247.

2491d. at 1549.

%0 Richard M. Scheffle& Paul B. Kirby, The Occupational Transformation of the Mental Health Sysg#n

HEALTH AFFAIRS 177, 17879 (Sept.2003);see alsd-rank,supranote 247, at 604 (noting that
care system has wundergone remarkable changes during
nonphysician providers such as social workers); David Mech&n&cott Bilder, Treatment of People with

Mental lliness: A Decadd.ong Perspective23 HEALTH AFFAIRS 8 4 86 (July 2004) (AAlLt h
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This growth trend in LCSWs is expected to contthuend perhaps accelerdtén future
years>>' Today, LCSWs represent the largest segnaérthe mental health care workforce
(45%), followed by psychologists (36%) and psychiatrists (1986)Some studies estimate
that LCSWs provide up to 65% of all mental health sen/ited.CSWs spend the majority

of their time providing direct services tients”* These services generally include (with
some statdéo-state variation): intake and assessment of client histories; diagnosis of
psychiatric disorders; development of treatment plans; provisiairett psychotherapy or
individual counseling; angbrovision of crisis and casenanagement servicés. In their
evolving role in the mental health system, LCSWs are thus providing the bulk of frontline
mental health services, and are expected to continue doing so in future years.

Taken together, the feicts of managed care and otli@rces that have dramatically
reshaped the American health care system over the past two decades call into question the
ongoing efficacy of the treating physicians ruld®evelopnent of a sustainedi Mar c u s
We | btyperelationshipbetween a singlphysicianand patient is now rare. Instead, care
for medical and mental health conditions is generally discontinuous and fragmented between
multiple provider§ including, primary physicians, specialisPs PAs andLCSW who
work in a variety of clinical settings.

B. Difficulty Ascertaining Treating Physician Status

Al t hough fdatteit relationglopcist catical for vulnerable patients as they
experience a heightened reliance winl®ktteé phys
guestion remainen which physician or nofphysiciando patients relyand to what exterdo
theyrely on a particular opinigh The shift in health care delivery challenges the treating
physician paradigmAre the primary care physicians whkerve as gatekeepensHMO-style

traditional mental health providers such as psychiatrists and psychiatric nurses ha[d] increased only modestly
[from 1992 to 2000], there [were] largerincseas i n psychol ogy and soci al wor k.
%1 geeScheffler & Kirby, supra note 250,at 185; Bureau of Labor Statistics, U.S. Department of Labor
Occupational Outlook Handbook, 2013 Edition Social Workers (predicting that employment of social

workers wil grow by 25% from 2010 to 2020%vailable athttp://www.bls.gov/ooh/communitgndsociat
service/socialvorkers.htm

%2 gcheffler & Kirby, supranote 250,at 185 Though not reflected in the citdigures, there are a relatively

small number of advande pr acti ce psychiatric nurses fedNamkyPNs o) i n
Hanrahan et alHealth Care Reform and the Federal Transformation Initiatives: Capitalizing on the Potential

of Advanced Practice Psychiatric Nursdd PoLér PoOLIT. NURSING PRAC. 235 (Aug. 2010) (asfanid-2000s,

there were about®O0 certified APPNSs, representing about 2% of the mental health workforce).

3 g5cheffler & Kirby, supranote 250at 185; see also Specialization and Integration in Mental Health Case

HEALTH AFFAIRS 647, 647 (May/June 2006) (characterizing the current mental health care system as a
encompassing a Ariotously pluralistic provider univer
24 NASW Center for Workforce StudieAssuring the Sufficiency of a Frontline Workforce: A National tud

of Licensed Social Workers (Executive Summary)l8-19 (2006), available at
http://workforce.socialworkers.org/studies/nasw_06_execsummary.pdf.

#535eeNASW Center for Workforce StudigSocial Workers in Mental Health Clinics & Outpatient Facilities

(2011, available at http://workforce.socialworkers.org/studies/profiles/Mental%20Health%20Clinics.pdf.
LCSWs, however, cannot directly prescribe or dispense medicati®egApp. | at A38 thl. 17 Other
nonphysician clinicians may have prescribing privéegdepending on state scope of practice laee

Hanrahansupranote252( I n a 2007 practice survey, Al n]early 66.
prescribe psychotropic medications and reported that one third of their week is spent either
presc i bi ng/ managing medication regimens alone or i n coc

Psychologists seek prescribing rights in 6 statds1. MED. NEws, March 7, 2011, http://www.ama
assn.org/amednews/m/2011/03/07/pl20307.htm (last visite@3daB013).
#®Goold & Lipkin, supranote224, at S27.

33



MCOs (or MBHOSs)the treating physician or should that designation be reserved for the
specialists to whom they refer their patients? What about the physicians who serve in a
supervisory capacity? Are they treating phigis, or shouldbther medical professionals

who personally interact with the patierds a regular basibe considered treatingpurces
instead?

Judicial Responses

Courts have reacted to the change in the health care systhfferent ways, oftetoy
expanding the concept of a treating sourdd. physicians other than traditional family
physicians or specialists warrant treating physician status, the dichotomy between treating
physicians and all other medical personnel that underlieS $i#etreatingphysician rulehas
been compromisedIf more physicians contribute to the care decisian$here reason to
privilege one pinion at the expense of others?

A sampling of cases shewhat ®urts recently have consideredhygicians with
relatively sporadi treatment relationship® patients to bereating sources.For example,
where a physician treated a patient three times in -thgh intervals, an ALJ gave little
weight to the physiciais opinion because of the relatively short period of time that t
physician treated the patiefif. However, the First Circuit reversed the AkJdecision
because the ALJ did not explain or provigecitation in support ¢f her belief thafthe
physiciarés] treatment relationshiwith the claimant fvag too abbreviad ™8

Courts have also determined that treating physician status can be shared among a
practice group a significant departure from the original mod&lor instance, irShontos v.
Barnhart the Eighth Circuit determined that all members of a team of ahdrgalth
professionals, who rotated in evaluating the claimant, could be considered tseaticgs>°
This relationship is far more attenuated than the original treating physician model
contemplated

To further confuse the standards regarding what htésgaccorded to which opinion,
the Ninth Circuit has held thatphysician who is informed, but does not examine the patient
personally,is not quite a treating physician, but is entitled to greater weight than an
examining physician. In Rattov. Secreary, Departmentof Health & Human Seiwes, a
district court determined that a physician who did not personally treat the claimant for four
years prior to the AL hearing, but continued to receive updatethetlaimants medical
records, was not entiéld to treatingource deferenc®® This opinion concluded nonetheless
that physicias in such circumstances weestitled to more weight than an examining
physician, but less than another treating physitianLater, in Benton v. Barnhart®? the
Ninth Circut debated whether a psychiatrist who managed the provisitineafiaimants
medication and received reports from other medical sources witfeming the claimant
regularly,was a treating souré&® Thecourtrelied onRattoand found thathe psychiats t 6 s

%7 Johnson v. Astrue, 597 F.3d 409, 411 (1st Cir. 2009).
258
Id.

%9 ghontos v. Barnhart, 328 F.3d 418, 426 (8th Cir. 2003).

Ratto v. Secody, Dept. of Health 1998 man Servs., 839

261 |d
#2331 F.3d 1030 (9th Cir. 2003).
231d. at 103539.
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opinion was entitled to greater weight than an examining physician because, unlike
physicians who evaluate a claim@tondition based oithe cold record his opinion was
based on direct communication with his treatment t€4m.The court noted thathe
psychiatrist Ahad examined [the <c¢cl ai mant]]
was still empl oyed® (The caut wentdon tohsayijWghilea[ihena n t
psychiatrist] may be placed relatively low on the continuum of treatingigéays in this
respecthe would still fall into the treating physician category. His opinion would be entitled
to greater weight than that of an examining or reviewing phystéf4n.

Thesecases reveal that, fr om t hetween treatmg s 0
and other physicians has blurre@ihe expansion of treating physician status runs the risk of
undermining the rule itself. The original idea thla¢ persuasiveness of medical opinion
should turn more on the frequency of visits and deptprofessional judgment underlying
the medical opinioias gotten lost

This blurring of professional linésbetween treating physiciansich other medical
professionald is, moreover, increasingly reflected not just in judiotgdinions, but in
medical dfices as well. Indeed, the treating physician business has expanded with new
services to include doctors who see patients in high vofim8ome evidence suggests that
many of these Ahigh volumeo doctors @&l so

to the opinions of this type of medical practitioner

%1d. at 1039.

%%d. at1038.

%6 1d. at 1039;see alsoNyberg v. Commissioner of Social Security, 179 Fed. Appx. 589 (11th Cir. 2006)
(according treating physician status even when phassisias not employed to treat the condition that caused the
disability).

%7 As then Commissioner Astrue noted in the following colloquy with Representative Brady during a recent
congressional hearing on the Social Security appeals process:

BRADY: How abouton the front end into the process not just those who are having assets
but those end providers who are enabling those to try to defraud the system with medical
disabilities.[f] What percentage of applicants are we now identifying through the process on
the front end, you know, who are attempting to defraud the system?

ASTRUE: It's relatively small but the Disability Examiners are quite good about being alert
on these things.. Some of our administrative law judges have been very sharp about this,
too. Oneoftle mor e s pect acrewoking oo nowv £an bdtaude ofvine dery
aler t ALJ. [ A] Ire goimgud ske on @ne thing. | yhimkutbat the treating
physician rule historically, you knowselied on the different paradigm. Ydmow there was

a time when we all had a Marcus Welby as a personal physician and that's not true anymore.
In fact, we're increasingly seeing physicians who are essentially extensions of the lawyers
doing the representation. | mean, often sometimes milyslwoused within those complexes.

Disability Insurance Appeals Process: Hearing Before the Subcomm. on Soc. Sec. of the H. Comm. on Ways
&Means 112th Cong. *1611 (2012).

28 For example, in August 2012, the United States Attorney in San Diego secupeittyaplea from a
psychologist on fraud charges after he falsified medical reports for Social Security disability benefits claimants;
that scheme had led to improper payments totaling $1.5 million from 2006 to 2012. Greg R&y@mlogist

Pleads Guiltyto Fraud CountsSAN DIEGO UNION-TRIBUNE, Aug. 3, 2012, at 2. For a similar fraudulent
scheme in the railroad industry, see William K. Rashb&uosi SecretCharges for 11 in Disability Fraud

Plot at L.I.LR.R.N.Y. TIMES, Oct. 27, 2011, Al (reportiy t hat FfAsampling of hundreds

doctors showed that $121 million had been paid to workers whose disabilities were either fabricated or
exaggerated, according to court papers, though the
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Other Consideratios

To be sure, the rationale for the treating physician rule stems not only from what was
considered to be the special relationship between patient and treating physician, but also from
the mistrustof consulting and examining physicians who are paid b&.SS&8rguably, even if
the treating physician does not have better knowledge about claimants, henaglshiee
considered by some to be more objective and independent.

The objectivity argumertuts both ways of coursd-irst,given that physicians hawe
fiduciary duty to those they examifi€ drawing such a marked distinction between the
weightsafforded treating and all other physicians, including those pai@3#, is not fully
persuasive sincthe Hippocratic Oath covers all physicians equally.

Secoml, as Judge Richard Posner has obsemedireating physician may show more
sympathy for patients who, even if not disabled under the statute, often have limited ability to
find gainful employment in this econom{. Representativesfcclaimants often pndde
guestionnaires for treating physicians to fill out in ways that make a finding of disability
much easier to defend, a problem that courts have ABted.

Consider the Sevent Buter@ iv.rApfefi’ tThese, tkeoAbme n't s

discountedtheteet i ng physiciandés assessments, which
subjective complaints of pain, and relied instead on the opinion of consulting orthopedists. In
upholding the ALJOGs deci sion, t he coart no

claimant 6s treating physician may be biased
physician m#&YyTheaurtaddettahraet. 66 [ t ] he patientos r
want to do a favor for a friend and client, and so the treating pagsmay too quickly find

di s ab3?l Thisysympaihy factor supports diminishing reliance on the opinions of
treating physicians some cases

This is not to suggest that a treating p
Far fromit. Evensai de from the treating source r1ule

29 Goold & Lipkin, supranote224, at S27.
2°Eg, Hofslein v. Barnhart, 439 F.3d 375, 376 (7th Cir

[ SSI or SSDI ] clai mant is the treating physicianods
testimony since, as well known, many physicians (including those most likely to attract patients who are
thinking of seeking disability benefits) wild]l of ten |

Id.; see also Black & Deckeb38 U.S. 822832 (observing that fAa treating phy
a finding of 6disabl edod) :Terid Bendfii Plas, 326 F.3dPL4r &7 (7thu@iri on Co
2003) (collecting cases); Flynn v. Astrue, 563 F. Supp. 2d 9324944.D. Ill. 2008). Other social science
research also points to potential bias by treating ph
SeeSeth Seabury, Robert Reville & Frank NeuhaiBeéty si ci an Shopping in Werkersbé
from California 3 J. OF EMPIRICAL L. StuD. 47 (2006); K. Folley,Physician Advocacy and Doctor
Deceptior48 FED. LAWYER 25, 25 (2001); V. Freeman, et. dlying for Patients: Physician Deception of

Third-Party Payers159 ARCHIVES OFENVTL. MED. 2263,2263 (1999).

2’1 Dixon v. Masanari, 270 F.3d 1171, 1177 (7th Cir. 2001).

272173 F.3d 1049 (7th Cir. 1999).

3d. at 1056.

|d;seealsoDixon 270 F.3d at 1177 (noting that fithe cl ai ma
her patiendrdess ctaceotctoenp si mi |l ar cases, and therefore
have the advantages of both impartiality and expertis
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404. 1527 and 416. 927, specify that ALJs s h
relationship with the physician and the amount ofetithat a patient has spent faodace

with the plysician. Thus, the testimony of a treating source receives far greater deference

than a physician who examines the patient only once, much less a consulting physician who
assesses only the medical files. uldhstlls e asp
entitle physician opinions tooasiderable deference on a casecase basis. Howevehe

controlling weight formulationby ascribingalismanic force to one of perhaps many medical
opinions in the file focuses the sech on someoneho, in this evolving world of medical

practice, may no longer exisin short, changes in the health care system have eroded the
distinction between treating physicians and all other medical personnel.

V. EMPIRICAL ANALYSIS OF SSADATA: TREATING PHYSICIAN RULE AND REMAND RATES

SSAhas developedatabase whichtrack cases that are remanded both by courts to
the agency, and by the Appeals Council to ALJs. This Part offers a summary and an analysis
of remands in both contexts, with particular focus on tragitrg physician rule.

A. The Federal Courts

Over the periodrom 2009to 2011, courts remanded cases back to SSA -fouty
percent of the timé” SSA tracks these remands by grouping them into categories and
subcategories. SSA first divides the cases tiato different categories, according to the
reasonor reasons aase was remandé®. While any one case may list up to three remand
reasons, the category Opinion Evidence Evalu
RF Co ) hi¢hdréating source ia part)was listedwith the most frequencgt 54%%"" In
fact, Credibility Evaluatio® the category with second highest percendage19% did not
comeclose o OEE & RFC638® frequency rate

SSA then divides the ten categories further; OEE & RFC itselbomnfive different
remand classifications? The remand reason with the high&stjuencypercentage by far
was the treating souré® Out of the 14,571 cases that cited remand reasons, 5138 cases
cited the treating source as a reason for re@andaitation frequency rate of thirtfive
percent. The category with the second higHfestjluencypercentage, RFC, trailed the
treating source percentage by twenty peré&nfhe treating source category is also divided
into five subcategorié®

1 Opinion Not Identified or Discussed SSA either did not identify oevaluatethe
treating sourceds opinion

1 Opinion Rejected Without Adequate ArticulationSSA discreditedthe treating
sourcebs opi ni lgexplamngtwhythe bgerecydt@ckuchactioa

2> SeeApp. B at A-2 thl. 1.

2’®For a list of the ten categoriesgeApp. B at A-3 tbl. 2.

2" Seeid. This perentage remained relatively unchanged during the 2a@®11 observation periodSeeApp.
B at A-6 thl. 5.

“®See idat A-3thl. 2.

29For a list of the five classificationseeApp. B at A-4 thl. 3.

280 g5ee id. This percentage remained relatively unchangarihg the 2009 2011 observation periodSeeApp.
B at A-6 thl. 5.

1 5ee idat A4 thl. 3.

#2gee idat A-5thl. 4.
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1 Weight Acorded Opinion Not Specified SSA failed toclearly articulate the weight
it assigned to the treating sourceds opin
1 Opinion on Issue Reserved to Agenc§ SA adopted the treati ng
that a claimant is disabled without an independent fogéiom the agency.
1 Recontact NecessanfSSA failed to recontact the treating source when clarification
was necessary.

Four of the five subcategories combined accounted for approximately thirteen out of the
thirty-five percent remand frequency raf&. A full twenty-two percent of the cases included

the remand reason fAOpini on Re% histpercentagtis ho ut
particularly significant.

Apparently courts often do not believe that SSA adequately explained why it
discreditedthé¢ r eat i ng sourced6s opinion. It tos pl au
articulate its reasons. Ho we v e’ itis dlsnquitei g h't
plausible that courts have distorted the application of the treatindgcamysule. Federal
courts have applied different standards whssessg whetherSSA has been sufficiently
careful in discrediting treating source opiniéis These varying standards make it difficult
for SSA to know when it has attained the threshaduired to reject an opinidf’
Moreover, federal courts (perhaps at the recg
review standard on its head. Instead of focusing on whether substantial evidence exists in the
record to suptydbénding, I&&a& Gosrts dftersf@clisioh whether SSA found
that substantial evidence exists to®lmustifi:
any event, the high remaricequencypercentage rate calls into question the efficacy of the
curren treating physician rule.

B. The Appeals Council

Over the periodrom 2009 to 2011, the Appeals Council remanded cases back to
ALJs twentyfour percent of the tim&°® The OEE & RFC category (of which treating source
is a part) was the most frequently citedson for remand at thirfive percent. Within the
OEE & RFC category, treating souécat ten perceidt was the seconthost frequently
codedbasis(after RFC) for remand back to AL¥ SSA further divides the treating source
classification into four sutategoried which issimilar to thecoding usedor remands from
federal courts®®* Unlike the court data, however, not as much disparity exists among the
percentages. The two subcategories with the

3 5ee id This percentage has remained relatively unchanged during thei 2009 observation periodSee

App. B at A-6 tbl. 6.

24 gpe id.at A-5thl.4. This percentage has remained relatively unchanged during thei Z09 observation

period. Seeid. atA-6 tbl. 5.

> geesupraPart Il.

%8 These varying standards may be reflected in the varying remand rates across districSeadtg. B at A-

11tbl.12.

%7 SeesupraPart 11.B.

288 geesupraPart I1.D.

289 5eeApp. B at A-7 thl. 7.

*Y35ee idat A9 thl. 10.

21 For a list of the four subcategories, see ABpat A8 th.8. Except for @AOpinion on | :
Agency, 0 SsarAe subsategories When the Appeals Council remands a case as when a court remands
a case.
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or Discuss d 0 (approxi mately five percent) and f
Articulationodo (app®oxi mately three percent).

Although there is certainly room for improvement in either context, the differences in
remand rates between the federal courts and tipealp Council are telling. The treating
sourceis cited with a thirty-five percentfrequency rate in cases remanded by the federal
courts but is only citedwith a ten percenffrequency rate in remands frothe Appeals
Council. Furthermore, as previoudyt at e d , the remand reason
Adequat e Ar dtadwith btaweniytova gercantsequency rate itasesemanded
by the federalcourts, but is only citedith an approximately three perceinequency rate in
remandsrom the Appeals Council. The Appeals Council is an expert body, which not only
seeswell over 100,000disability cases a year, but is also involved in quality review and
policy interpretations. | f ALJs were in f
treding physician rule, one would expect to see a higher remand rate from the Appeals
Council®® As it stands, the highudicial remand ratelends supportto thecour t s o
misinterpretation of therlfand t he agencyds need to revisi:

=1}
([®)

Observatioron the e of Medical Experts

It is also interesting to note the impact (or rather, lack of impact) of the presence of a
medi cal expert (AMEO) in the outcome of di s
MEs did not affect the disposition rate, whetheryfulavorable, partially favorable, or
unfavorable®® This nonrimpact existedevenbefore adjusting for the likelihood that a ME
was not present in cases that resulted in dismissal. In fact, before that adjustment, the
presence of a ME was associated vatimigher fully favorable rate and a lower dismissal
rate?®® This is a important point given the context in which the treatifysicianrule was
first introduced by court®’ Courts sought to shield clai mant
itsown examiners r at her than relying on clai mantso
does not affect a caseds disposition, it app

V. PERSPECTIVES ON THE TREATING PHYSICIAN RULE

The treating physician rule, as tffupr eme Cour t reasesit 'y o
attracted wuniversal adherencé® Onytone diler t he
agency the Department of Labof A D OdLh@&ag promulgated a regulatory standard for a
federal disability program that embraces tl¢ion of giving special weight to opinions of
treating physicians. Indeed, several federal courts have called into question the ongoing

225ee id.

0n the other hand, time pressures from the Appeal s ¢
review to the record of each case on appeal.

This misinterpretation may stem from both the court
of clarity.

2 geeid.

2% gee id.

27 gee infranotes 4547 and accompanying text.

2% Black & Decker 538 U.S. 822829, n.3;see alsd_evy, AgencySpecific Precedentsupranote45, at 546
(noting that federal courts have, as a general matt e
beyond the Social Security disability contexto).
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efficacy of a treating physician rufé® While this reality could be a reflection of the
differences in various agensi®& st at ut ory and regul atory pro
opined that Athe substanti al evidence stand:
the Social Security Act as it dbRepresenmtiler t he
organizatons, too, havetrong opiniongboutthe treating physician rul@nd relatedlyabout

the classification od fAacceptable medical so

A. Other Federal and State Disability Benefits Programs
1. Minority Approach: Programs With a Treating Physician Rule

Among the agencies surveyed by this repdrg, Department of Labas the only
agency, outside of SSA, to have promulgated a treating physician rule applicable to a federal
disability programspecifically in itsBlack Lung benefits prografi* The treatng physician
rule for the Black Lung program was fashioned bgé drawing on principles set forth in case
Il aw, as well as on SSA®sDQLéesatr exqu lpatyisd cs aqu
adjudication of ficer shoul d imgephypibian.t ik o pi n
adjudication officer must take the following factors into account: (1) nature of the treating
relationship; (2) duration of the relationship; (3) frequency of the treatment; and the (4) extent
of thetreatment®™ When no i p ntaly avidénueeexists, theaegulations compel
the adjudication officer to accept the tre
aforementioned factor8? In some cases, the relationship between the treating physician and
the miner may be such thateth r el ati onship should b¥ accor
Controlling wei ght , however, i s onl vy ascri
adjudication officer assesses its credibility according to the record as a‘¥hdteleed, as
DOL emphasized whepromulgating the rule, it is not outcordeterminative because it
permits the adjudicator to fAconsider]|[] t he
light of its documentation and reasoning and the relative merits of the other relevant medical

evidence ¥f

Y

record. o

While some scholars note that confusimarred theweighing of opinion evidence
froma misnreating physiciapr i or t o the promul gation of L

29 E g, Benton v. Barnhart, 331 F.3d 1030, 108&h(Cir. 2003) (quoting Rodriguez v. Bowen, 876 F.2d 759,

761 (9th Cir. 1989) (Al t i s not necessary, or even
physician from a noitreating physician. Rather, the relationship is better viewed s&si@s of points on a
continuum reflecting the duration of the treat ment r
Hofslien v. Barnhart, 439 F.3d 37876 ( 7t h Ci r . 2006) (Al t is time that 1
reexaminedte [treating physician] rule. 0).

3901 evy, AgencySpecific Precedentsupranote45, at 546.

301 For the treating physician rule applicable in the Black Lung program, see 20 EFL&104(d) (2012)see

also30 U.S.C.8 901 et seq. (2012) for the estabiignt of benefits to certain coal miners and their families in

the event of the minerds death or complete disability
392 Dept. of Labor, Regulations Implementing the Federal Coal Mine Health and Safety Act of 1969, As
Amended; Propsed Rule, 64 Fed. Reg. 54,966, 54,969 (Oct. 8, 1999) [hereinafter 1999 DOL Proposed Rules].

39320 C.F.R§ 718.104(d)(1X4) (2012).

30420 C.F.R§ 718.104¢)(5) (2012).
305 |d.

306 Id

397 Dept. of Labor, Regulations Implementing the Federal Coal Mine HealthSafety Act of 1969, As
Amended; Final Rules, 65 Fed. Reg. 79,920, 79,923, 7823Dec. 20, 2000).
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that time*®ci r cui t court c as e g physitia ruEraeconsistgdy DOL 6 s
affirmed the r ul ed sedicatapinionatidencd Wailp gisavmwirg h

any fimechanical rule that t he *circaiwemurtsof a
reviewing Black Lung decisions affirm theut e 6 s b a sd namely pthatr thea ¢ h
Adopinions of treating physicians -taeatieg ent it
physi isaonsl| ong as opinions from treating s
wei gh®d. 60

DOL6s Bl ack Lbbowevemgul defonegs neither it
Acontrolling weight.Oo By declining to defi
factfinder to recognize the additional wei gl
inlight of alloftheot her r el evant evidence [in the] re
outcome of a fac'flinndermes weawasl, uatthieonn,. 6DOL 6 s
flexibility than SSAOG6s rul e. Anot her key d
reguldions govern one medical isfu@neumoconiosi that involves respiratory and
pulmonary conditions. SSA, on the other hand, may see any medical issue or combination of
medical issues resulting in full disability.

Additionally, while DOL has not promulgatedegulations establishing a treating
physician rule with respect to the adjudication of benefits under the Longshore and Harbor
Wor kersd Compens a'fsome fedaral courtsiHate WiDetheless engrafted
a judicially created treating physician euhto this prograni™> Courts have asserted that an
ALJ is Abound by the expert opinion of a tre
6unl ess contradicted by s¥%bstantial evidence

308 See, e.g.Brian C. MurchisonPue Process, Black Lung, and the Shaping of Administrative JuStce

ADMIN. L. REv. 1025, 1094 (2002).

39 E g, EastovemMining Co. v. Williams, 338 F.3d 501, 5118 (6th Cir. 2003) (discussing and applying with
approval the treating physician rul e emifbubiP®abssi n DOLC
Is a Big Tent, Why Do Some Feel Excluded from thelBgg, 105W.VA. L. Rev. 791, 810 (2003) (collecting

cases).

310 Ziegler Coal Co. v. OWCP, 490 F.3d 609, 616 (7th Cir. 2007) (internal quotations omitedglso

Peabody Coal Co., v. Groves, 277 F.3d 829, 834 (6th Cir. 2002).

311 peabody Coal277 F.3d at 88 (quoting Tussey v. Island Creek Coal Co., 982 F.2d 1036, 1042 (6th Cir.

1993)).

3121d.; see alscSterling Smokeless Coal Co. v. Akers, 131 F.3d 438, 441 (4th Cir. 1997) (noting that a treating
physicianb6s opinion may beomoédl@sbuvi tdhadbf ceapedenaht.:i
automatically).

3131999 DOL Proposed Rulesypranote302,at 54,977 see alscEastover338 F.3dat512 3 ( AThe [tr eat
physician] regulation [in the 2000 final rules] says nothing about prioritizing angealhysiciaiis perspective;

rather, the regulation expects ALJs to analyze the nature and duration of thepddtietatr relationship along

with the frequency and eupfarote 809at 810 (olysenany time, bytdecbnjngto Mat t i r
define the term fAtreating physician, 06 DOL6s 2000 fi n:
may be established: AWhet her such a treating relatio
years goes unaddressed and will befletr pr acti ti oners and ALJs to iron ou
314See33 U.S.C§ 901 et seq. (2012) for the establishment of benefits to certain employees and their families in

the event of the employeeds death or compdteest e di sabil
315This engrafting was prior tBlack & Decker 538U.S. 822 (2003) Sednfra, Part V.A.2.

316 SeePietrunti v. Director, OWCP, 119 F.3d 1035, 1042 (2d Cir. 1997) (citing Alston v. Sullivan, 904 F.2d

122, 126 (2d Cir. 199]) seealso Bath Iron Waks Corp. v. Preston, 380 F.3d 597, 609 (1st Cir. 2004) (ALJ

based his finding of total di sability on, among ot he
treating physicians); Amos v. DirectorVYCP, No. 9670988, 1998 U.S. App. LEXIS 338893 (9th Cir. 1998)

(AWhere an injured employee seeks benefits under the
special weight. o).
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Outside these two contexts, however, @search did not reveal any federal disability
benefits programapart fromthe Social Security Act in which adjudicators were governed by
a treating physician rule, either by regulation or federal case law.

2. Majority Approach: No Treating Physician Ral

By far, the majority approach for adjudications under disability bexpaiitgrams$ in
both federal and state contextss not to afford special weight to the opinions of treating
sources through either regulatory standards (by agencies) or case laoufs). Most
prominently, in the context of Employ¥e Reti
the Supreme Court rejected t he physigidntuledCi r cui t
patterned a f &t oa rERISAS lad sadministrat@rs when aking benefits
determinations under private employsonsored disability plarfs® At issue inBlack &
Deckerwas the denial of a disability bensfitlaim by an employee with degenerative disc
disease by the plan administrator of Black & Decker Corporalicc = Edeversddemployee
welfare benefit plan. The employee then filed ,sghallengingthe Black & Decker
Disability Plan in federal couft® The empl oyeeds principle arg
administrator improvidently credited the opinion of ardependent ife., consulting)
neur ol ogi st over his treating physicians. T
and granted summary judgment to the plan administt&tor.

On appeal, the Ninth Circuit summarily reversed and held that the eraploge
entitled tosummaryjudgment. The Ninth Circuit emphasized that, under controlling circuit
precedent, ERISA plan administrat@e bound to follow thesametreating physiciarrule
applied t o adjudication o f c | sabilitys benafis i si ng
programs?* As applied in the ERISA context, the N
requiring a plan administrator to fireject tF
admini strator 06gi ves forsdpimgcso that are bade@d gnisubstantzat e r
evi dence i i’ Bedasse thealefendadt pléncadministrator had failed to do so, the
Ninth Circuit found an abuse of discretithi.

The Supreme Court not only wunanipnwusl!l y r
judicially impose a treating physician rule in the ERISA cont&xbut also called into
guestion the efficacy of the treating physician rule generally. The Court based its decision on
several considerationsThe Court noted that neither ERISA, nrohe Secr et ary of
implementing regulations, imposed a heightened burden of explanation on administrators
when they reject a t37 dnatheiabsgncepoh such statutosyro® s 0 p i
regulatory mandate, judicial imposition of a treatimygician rule was wholly inappropriate.
Additionally, and perhaps most important here, the Court questioned the efficacy of the
treating physician rule as a means of increasing the accuracy of disability determfifations.

317See29 U.S.C. § 1002 et seq. (2012) for the establishment of minimum standards for pension plans in private
industry.

318 5ee generallyBlack & Decker 538U.S. 822 (2003)

319 Nord v. The Black & Decker Disability Plaho. CV 990408 CM,2000 U.S. Dist LEXIS 22824 (C.D. Cal.

2000) [hereinafteNord I].

320 Nord I, 2000 U.S. Dist LEXIS at *2@7.

321 Nord v. The Black& Decker Disability Plan, 296 F.3d 823, 83Q (9th Cir. 2002).

32214, at 831.

331d. at 83132.
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Various classes of medical pro$emnals, the Court noted, have comparative pluses and
minuses depending on the particular éaseating physicians may (or may not) have a better

l ongi tudi nal perspective on their patients?o
by benefit plas may (or may not) be more prone to bias in favor opthg and specialists

may (or may not) enjoy a greater depth of knowlef{geln this light, the Court cautioned

t hat the treat i fAngeviderttgrsbiasin favor ofrtreating phgsindomight! t

prove improvident in some cases and suggested further empirical study of the rule:

But the assumption that the opinions of a treating physician warrant greater
credit than the opinions of plan consultants may make scant sense when, for
exampe, the relationship between the claimant and the treating physician has
been of short duration, or when a specialist engaged by the plan has expertise
the treating physician lacksAnd if a consultanengaged by a plan may have
anfincentived to make aihding of finot disabled) so a treating physician, in a
close case, nyafavor a finding offidisabledd Intelligent resolution of the
guestion whether routine deferee t o t he opi sitreatmg o f a cl a
physician would yield more accurate disabiligeterminations, it thus
appears, might be aided by empirical investigation of the kind courts are ill
equipped to condudt®

The cautionary note sounded by the Supreme CouBidok & Deckerappliesas well it

woul d seem, t o S datycberefits p@grams. r Indeey, @s detdiledsiraearliet
parts of this report, our |l egal and empiri
suggests t hat t he rul eds Aroutine deferenc
warranted.

Federalcourts have also refused to impose a treating physician rule with respect to
several other statutory disability programs when the responsible federaldahtty
Department ofVeterans Affair6 ( A VAO) Boar d oRailrode Regremeemts App
Board,adt he Depart ment of He(ail HHBemgnmentaHAppeal®a Ser \
Board( i D A®Bdedlined to adopt such a rule. In summary, these cases held as follows:

f Board of Veterans Appealdn White v. Princip*?® the Federal Circuit held that the
Board d Veterans Appeals need not afford special weight to treating physician

opinions i n determining ent i t lcenmeetadt t o
disabilities® The court found that the VAds statu
provide a basi$ or j udi ci al adoption of a treatir

appear to confl i &t Theicoutt coscludedii [ &] irwdre. o h
comprehensive statutory and regul atory sc

%4 Black & Decker at 825 (holding that f#Athe Ninth Circuit er
di sability plan governed by ERI SAQ0) .

31d. at 831

%%|d. at 832.

327|d.

3281d. at 832 (emphasis added).

329243 F.3d 1378 (Fed. Cir. 2001).

%0|d. at 138182.

#Blidat 13&l (VA blenefits statutes and regulations do n
ruledé and, in fwilcsucharapear to conflict
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would not be appropriat f or t hi s court to i mpose the
VA 3D
Y Railroad Retirement BoardSimilarly, in Dray v. Railroad Retirementdard,®* the
Seventh Circuit rejected importation of a treating physician rule for disability
determinations under ttRailroad Retirement Act of 1974. Theurt reasoned that in
the case of mul tiple physicians, At ren
decide whom to beliedea treating doctor whose experience and knowledge about
the case may (or may not) beeel ant t o understanding the
consulting specialist who may brify exper
1 Departmental Appeals BoardThe DAB provides independent review of disputed
decisions in a wide range of HHS programsdem more thansixty statutory
provisions®® Part of its job includes overseeing nursing facilities that participate in
the Medicare and Medicaid prografi8. In Golden Living Center vSecretaryof

Health & Human 8nices,**’ the Sixth Circuit affrmed the DBds i mposi ti on
civil penalty on the plaintii sursing home for failure to provide adequate care for a
patient . Citing SSA6s treating physician
(and ALJ) erred by failing to defer to its treating physisianThe Sixth Circuit
rejected application of the treating phys

to nursing facility enforcement cas&s. In addition, inthe Medicare reimbursement
context, a treating physician rule has also been rejétted.

A majority of state courts have likewise refused to import a treating physician rule
into state wor ker 6% Somencpwts rejecting a teatipg phygiciam ms .
rule have reasoned that it would unduly interfere with digoretccorded thefiiderof fact to
weigh onflicting medical opiniond” Other courts have questioned the wisdom of

332 Id

33310 F.3d 1306 (7th Cir. 1993).

34Dray, 10 F.3d at 1311.

335 For additional information about the DAB and its adjudicatory responsibilities, see the explanation provided

by the Dept. of Health & Human Servs. on its websitailable athttp://www.hhs.gov/dab/.

3% See42 U.S.C§ 139513 (2012); 42 C.F.R§ 483.1 et seq. (2012).

337656 F.3d 421 (6th Cir. 2011).

3381d. at 426 n.3. A district court in another circuit, the Second Circuit, has similarly refused to hold the treating
physci an rule to apply to Medicare cases. Mur phy v. S
1107 (S.D.N.Y. 1999)see alsdHosp. Serv. Dist. No. 1 of Lafourche v. Thompson, 343 F. Supp. 2d 515, 524
(E.D. La. 2004) (same).

¥Rendzi o v.altEddy Wefl fthe e, 403 F. Supp. 917, 919
physician is entitled to be weighed along with t
The opinion even notes that according treating physicians apeeiight in Medicare cases may invite
Asubstantial ab lds(qusting Weir ¥. Riehargsonp3¢3 FaSupp0o353, 357 (S.D. lowa 1972)).
340 SeeConradt v. Mt. Carmel Sch., 539 N.W.2d 713, 717 (Wis. Ct. App. 1995) (noting majority rule and
oberving that @[ al] handf ul of states allow trial cour
physician, yet without creating a gee@dss8BARTPURLARSON t hat t |
& LEX K. LARSON, LARSONS WORKERD COMPENSATIONLAW § 130.05D[4][b] (2002) (discussing state court

decisions).

341E g, Doyle v. PubEmps 6 . 8ys.1808 So. 2d 902, 907 (Miss. 2002fi The | aw contains no
deference [to the treating physician], and this Court cannot reweg h  t h eDillbnavcWhslpodl Tarp.,

19 P.3d 951, 9534 (Or. Ct. App. 2001 A[ D] i vi ded medi cal opinion | eaves
eval uati ng tCbhreadt&30iNd\e2d aterlqof) ;1 ] t is for [the steate com
expertds testimony is mbglee pwe.r sWarsk men @ h ao mm.ot Apep éasl.
1308 (Pa. Commw. Ct. 1994)A [ T] he wei ghi ng of testimony is solely \
decision to accept testimony ofoneo mp et ent witness over anot Gibsonvwi | | no

( E.
he o
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categorically deferring to the opams of treating physiciar§?> For similar easons, New
York courtshave rejected the treating physician rule for disabd#yerminations under the
St & employee retirement systéfi.

B. Views of Claimant Representative Organizations

In an effort to represent and understand different perspectives on the treating
physician rule, we contacted both NOSS@Rd NADR>*** two of the most prominent
cl ai mant representative organi zations. Bo
regul ations and polices provide d&tailed gui

While the organizations do not take issue with ¢batent of thereating physician
rule itself, they do harbor serious reservations about its application. One of the main
concerns both NOSSCR and NADR discuss is their belief that SSA often fails to provide
adequate reasons when it di* NOSSECR hates that t r e a
members ofts organization review hundreds of federal court cases involving SSDI and SSI
disability claims each yedf! Many of those cases result in remand, and many of those
remands occur because SSA has not sufficiently suppdsgtedasons for discounting and
even rejecting the3*tNARR i ngmpsoown dse 640 DPC Mb so
claiming that SSA fails to apply its rulind® Those rulings explain how SSA should
evaluate a treating p h ylaningwhannhe sgemyshould give, par
the 3(Eg’([))inion controlling weight and hotlie agencyshould explain its decision when it does
not.

When asked whether the organizations would have any concern if SSA weighed all
evidence under the same standards, regagdbé the source of evidence, NOSSCR and

City of Lincoln, 376 N.W.2d 785, 791 (Neb. 1986)i h €] 6t ri er of factdéd remains th
credibility and .ot)hhe testi monyds wei ght

32E g,McClanahanv.Raly 6s | nc., 34 P.3diWe73d,0 5ot (@gewe 2hAEt) be
has a duty to cure a patient that the phQbson8man wil/l
NW.2dat79) iGener al | vy, an expedigewi snas d'acftiors twhdmcd kmagw
credibility and weight given to the testimony from that expert, but presence or absence of firsthand knowledge

does not, by itself, necessarily establish preference
Eg, Ilrish v. McCall, 747 N.Y.S.2d 610, 611 (App. D
Comptroller is vested with the authority to resolve conflicts in medical opinion and credit the testimony of one

medi cal expert over another. o).

34 Seeletterf om Nancy G. Shor, Exec. Dir. Natél Org. of Sc
Att oy Advisor Admin. Conf . of Apphke: WU eSt.t e(rDefcr.onl 9N a t260 1
Sec. Cl ai ma n-19s[ldereiRaftgp IOSSCRp20I2 &t t er | ; Letter from Trisha
Assobn of Di sability Reps., to Amber Will i ams, Att oy

attachedApp.F: Letter from Nat 6l -2dp[lsefeinafter NADR RO ALKi].l ity Reps.,
315 NOSSCR 2012 Lettersupra note 344, at A20; see alsoNADR 2012 Letter,supra note 344, at A25.
However, NADR, in particular, believes that adjudicators at the DDS level could benefit from further training
about how to apply the ruleSeeNADR 2012 Letter,supranote344, at A26. NADR also expresses the view
that both ALJs and DDS adjudicators would benefit fr«
the treating physician when additional information or clarification is needefdrébordering a consultative
examindtion. o
%5SeeNOSSCR 2012 Lettesupranote344, at A22; NADR 2012 Lettersupranote344, at A30.
22;SeeNOSSCR 2012 Lettesupranote344, at A22.

Id.
319 5eeNADR 2012 Lettersupranote344, at A30.
%0 1d. The rulings also explain how to consider medical source opinions on issues reserved for the
Commissioner.Id.
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NADR expressd similar views®* Both organizations oppose weighing all evidence under

the same standardNOSSCR emphasized that treating source opingwas(andshouldbe)

afforded controlling weighso long as wé-supported and consistent ast forth inthe

current regulations see §8404.1527¢)(2) and 426.927)(2)); only if treating source

opinions do not meet these standards should theywweighed just like other medical
evidence®™® NADR, as wel| stated theiti woul d strongly oppose a ch
to allow SSA to weigh all 3 VWAdeRncseu pproders tSh
hierarchy of medical sources and fears that if different medical soareeseighed

according to the same standaritiey would in fact receive the same weitt.

Although both NOSSCR and NADR support thee&ting physician rule, thegio
suggest that it be revised in one respe@urrently, onlya specific subset of medical
professionald namely, physicians, psychologis, optometrists, and spedahguage
pathologistd areconsideredi ac cept ab | e s dhatdnaycba tonsslerad treatng
sources™> Givenchanges in the health care system over the last several decades, NOSSCR
and NADR recommend th&SA expandthe definition ofiaccept abl e rnoedi c al
include NPs PAs, andLCSWs**®* NOSSCR and NADR suggest broadening the regulatory
scope of faccept adbihclede thesd honphysicias cliniciafee thrée
reasons: 1) these cliniciansincreasinty serve as primarprovidersof physical and mental
healthcare yetthar opinion® despite guidancprovided bySSA inSSR06-03pd areoften
ignored or downplayeth the adjudication procesg) their inclusionasiaccept abl e me
s o ur wald gtremline the disability claims process since consultative examinations
would no longer be needed to confirm their diagnoses or opinions about the severity of
impairments®®’ and @) each of these three professiane licensed and credentialed under
state law?*®

S apriordr aft of this report, wexpedssiagrthe cidwahatithe erganiZdt@Ois SCR O s
di d A n da harlsoe anyncorer rshibuld all medical opinion evidence be evaluatedder the same
standards, regardless of sourc®@eeSSADISABILITY BENEFITSPROGRAMS ASSESSING THEEFFICACY OF THE
TREATING PHYSICIAN RULE 4546 (Feb. 22, 20)3(draft report). Subsequently, NOSSCRepresentatives
informed the Administrative Conference that tlatatementdid not accuratelyreflectt he or gani zat i c
position. Seeletter from Nancy G. Shor, Exe®ir., NOSSCR & Ethel Zelenske, Diof Gowt Affairs,
NOSSCR to Amber Williams, Ay Advisor, Admin. Conf. of the U.S. (Mar. 1, 201@)n file with ACUS)
The description of NOSSCR6és position on this point ha
%2 5eeNOSSCR 2012 Lettegupranote344, at A22.
ijSeeNADR 2012 Lette, supranote344, at A30.

Id.
35 See20 C.F.R. §804.1502, 404.1513(a), 404.1513(d), 404.152726)L2) see als®?0 C.F.R. §§16.902,
416.913416.917(2012)
%0 SeeNOSSCR 2012 Lettesupranote344, at A21 - A-23; NADR 2012 Lettersupranote344,at A-26 - A-
27.
%7Because there is insufficient publicly available information relating to the use of consultative examinations in
situations noted by NOSSCR and NADR, we did not assess this claim. As a general matter, however, SSA has
noted in the paghat use of consultae examinations, when needeatids time and expense to the disability

adjudication process. See Opt omet ri sts as AAcceptabl e Medi cal Sol
Determinable Impairment, 72 Fed. Reg. 9239, 9239 (Mar. 1, 200Tipgnan final rule amending list of
Afacceptable medical sourceso to include |Iicensed opt

more decisions based on medical evidence supplied to us solely from optometrists, rather than having to
purchasetimec onsumi ng and expensive consultative examinatio
¥81d.; see alsoSocial Security Ruling 063p, Titles Il and IVI: Considering Opinions and Other Evidence

from Sources Who Are Not ifAccept abl e efihg Bacisian$d onSour c e ¢
Disability by Other Governmental and Nongovernmental Agencies (288@)inted in71 Fed. Reg45,593

(Aug. 9, | 2aw0Cénter on Mantel@ssness and Povdrhproving Access: Expanding Acceptable

Medical Sources for the Social Beity Disability Determination Proces$2012) [hereinafter NLCHP,
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While SSA did not specifically task the Conference with examining the regulatory
definition of facceptable medical sourceo a
comments from NOSSCR and NADR prompted us to dim soder to assess their sugtgd
regulatory revision and to explore the efficacy of the existing evidentiary framework for
Aot her 0 mede,c alh ossoceurfcaelsl i(hg outsi de the scop:
in light of SSR 0603p. Our study of this issue included: reshan medical journals and
related literature; review of federal court opinions (primarily, from district courts) applying
SSR 0603p; and review of publicly available information on state license and credential
requirements for NPs, PAs, and LCSWs. Oumuihgs follow below.

1. Evaluation of Call for Expansion ofDefiniton of i Ac cept abl e ®edi cal

As an initial matter NOSSCR and NADR rightly notthat, over the last two (or
more) decadesPAs NPs and LCSWs have shouldered aaverincreasig share of the
primary care workloadue to the rise of managed care and othetors As detailedearlier
in this report, NPs and PAs now make up about thied of primary care providers
nationally, witha higherproportion(relative toprimary cargphysicians)practicing in rural or
medically underserved areas serving minority, low income, or uninsured patiehits A
large body of medical and other literatidemonstrateshat FAs and NPs have expanded
practice autonomy and scope of practissecompeed to twenty years agandareproviding
care in primary care settings comparablg@hysiciansfor many patientsthese clinicians are
their usual providerof care®®® Moreover with respect tothe provisionof mental health
services LCSWs now represethe singlelargest segment of the mental health workfdfée.
Today, LCSWs are providing the bulk of frontline mental health services, and are projected
to continue doing so in coming ye&fs.

One of the practical effects tife changgd medical landscapis significantdissonance
betweenthe existing regulatory scheme for medical evidence (which assigns seémond
evidentiary value to thepinions of NPs, PAs, and LCSWhbkecause they are ngranted
fitreating soura@ status) andhe realities of the currérhealth care systerfi.e., for many
claimants these medical professionaése their usua) treatingsourcs)>*®* Thi s fregul at

Improving Access: Expanding Acceptable Medical Solir¢swdy cited by NOSSCR that recommends
expansion of ffacceptabl e medical sour c e galaingants)e n i mp o
available athttp://www.nlchp.org/content/pubs/5.14.12%20Improving%20Access,%20FINAL.pdf.

39 5ee suprdartlll.A. SSA, too, has acknowledged the rise of managed care in the preamble to -SSR 06

Seeinfra PartV.B.2.
360 |d

36l|d.
362|d.

353 For examples of these nonphysician clinicians serving as treating providers, see, e.g., Bowman v. Astrue, 511

F.3d 1270, 12734 (10th Cir. 2008) (NP treated claimant as primary medical provider for various conditions,
including asthma, arthritis, tubmulosis, possurgical wrist problems, anxiety and depression); Frantz v. Astrue,

509 F.3d 1299, 1300 (10th Cir. 2007) (claimant treated at VA hospital for bipolar disorder and anxiety never

had treating physician; mental health services provided bycalimurse specialist instead); Dixon v. Astrue,

2011 U.S. Dist. LEXIS 37518 (D. Kan. 2011) (claimant treated for mental impairments by NP and LCSW, no
treating sources); Hoy v. Astrue, 2011 U. D. Di st . LE
treating ment al heal th provider )2d17/N.O.NY. 2004) (CGSWmMo6r o f
served as fAsole source who had treating relationship
al cohol dependence) ; Sewh3D2 Fe Supp. 2d C®,MAGA(W.D.N.Y. 2084 (LCSW

was fAsole source that had treat ilmpgving Adcess: Expandingi p wi t
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| ag o r adisttha grobléms.oFirst, in this era of managed care, if lotgyrm treating
relationshipswith medical proéssionalsare to be had, such relationshipad to be witiNPs,
PAs, or LCSWs, rather than physic@ft* By categorically excluding thesenedical

professionalclinicians from the definition ofiaccept abl e nileedcurcest | sou
regulatiors may impece due consideration (and weighing) of the vagrtof ndet ai | ed,
longitudinab®®® medicalperspectivethatserved as theuchstondor the treatingsourcerule

when promulgated i1991. For example, irSloan v. Astruethe claimant had a fivgear

treatng relationship with m LCSW from whom she sought treatment for mental illness
because she could not afford the-ofspocket costs of a psychiatriéf The ALJ, after

noting the report ofa DDS examining psychologistiatly rejectedthe treating LCSW s
assessment of the severity oRFCesilngybeoausshed s men
was not gsychiatrist

So, I dondét have any other opinions, I g
opinion, from the soci al eaexcitectabout but as |
soci al workers just because itds sort 0 |

usually in a mental case a person is seen by a psychi&frist.

The Eight Circuitheld that theA L J fusimay dismissal ofthetreating LCSVW s o pi ni on s
constituted reversible errorand remanded the case back to SSA for administrative
rehearing’®®

Second blanketexclusion ofthesenonphysician providersomiaccept abl e me
sour ceo/ At rsatuscreateginequities foaisability claimants who becaus of
where theylive, thdr insurance coverag@r lack thereof) or their financial situationmay
have no choice i to use NPsPAs, or LCSWs as their wsl source of medical or mental
health caré® Indeed, for this reason, at least one district chast called on SSA to revise

Acceptable Medical Sourcesupra note 358, at 4, 67; Yvonne Perret et al./National Academy ®bcial
Insurance]mproving Social Security Disability Programs for Adults Experiencing Lbeign Homelessness

10 (Nov. 2008) [hereinafter Perret/NASinproving Social Security Disability for Homeless Adulévailable

at http://www.nasi.org/ usr_docé#eret_and_Dennis_January_2009_Rockefeller.pdf.

%4 E.g, Bowman 511 F.3d at 12734 (13year treating relationship between NP and claimant); Sloan v.

Astrue, 499 F.3d 883, 88%6 (8t h Cir. 2007) (LCSW treated cl ai mar
including monthly counseling sessions); Shadwick v. Astrue, 2011 U.S. Dist. LEXIS 242Z200kla.Jan. 24,

2011) (NP treated complainant fon a regular basiso fo
(E.D. Cal. 2011) (NP provided loftgm treatment for chronic pain syndrome); Albert v. Astrue, 2011 U.S.

Dist. LEXIS 62993 D. Ariz. April 4, 2011) (treating NP saw claimant on a consistent basis for 3 yddos);

2011 U.D. Dist. LEXIS at *912 (NP saw claimant onweekly basis for 5 yearto adjust medications, monitor

mental status, and make clinical assessment of level of functioning); Foster v. Astrue, 826 Rd38%p.886

(W. D. N. C. 2011) (finding that LCSW had a dAlengthy [t
hi mnia consistent and regular basiso).

3551991 Final Rulessupranote2, at 36,961, 36,969.

3¢ gloan v. Astrue, 499 F.3d 883 (8th Cir. 2007).

%71d. at 886.

%8 1d. For other examples of ALJs rejecting the opinions of NPs or LCSWs simply because they were not
flacceptable medical sour ces, @d 3385 34 (E.B.N.¥.IMars201M); Whites t r u e ,
302 F. Supp. 2d at 17F5; Bailey v. Astrue, 725 F. Supfd 1244, 125%6 (E.D. Wash. 2010); Vasquez v.

Astrue, 2009 U.S. Dist. LEXIS 2833E.0. Wad. Apr. 3, 2009).

39 Kohler v. Astrue, 546 F.3d 260, 262, 268 (2d Cir. 2008) (ALJ erred when failing to consider opinion of
treating NP #fAparticularly because [ she] was the onl
stretches of time in theevr y r ur al ONorth CourStoanyd89 FBd at 8B86y 88Yor k St
(remanding case to SSA based on ALJ failure to consider opinions of treating LCSWSs, noting that claimant was
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its regulation. At issue inRichard v. Astrut€®was the plaintiffés cont
failed to give proper weight to the opinions of his treatimgdical providersincluding a

LCSW who had treated his mental impairméntseveral yearsThe court exami ne
regul atory scheme for fAacceptable medical so
ALJ did not errwhen declining to give controlling weight to the opinionsttedp | ai nt i f f O
treating LCSW. Nonethess, the court went on tmte the inequities caused by exclusion of

LCSWs from fAacceptedod medical sources and ca

This disparaging designation of social workdiss outside the list of

fiaccepabled medical sarces]is probably unjustified and certainly should be
reconsi dered. Clinical soci al wor ker s
clinician, see the applicant the most often, and have the professional training

and experience to offer assessments fully etmahose of otar clinicians

current | accemtable’he d #

While the court irRichardended umaffirming S S A desial of disability benefitdhe
courtds views on fAaccept highligettherfacdthathe durreato ur c e s
regulatwy scheme which assigns secortter evidentiary statuso LCSWs (and other
nonphysician cliniciansonflicts withthe practical realities of managed care ara/ cause
inequities for some disadvantaged claimants

To be sure, there are countervagliconsiderations/henevaluatingthe exparsion of
Aaccept abl e noandlude thdseaegores amedical professionals, including
the need forsufficient uniformity of state lawbased educational angrofessional
requirementsgiven the natiorwide s ¢ o p e o disabHity Fedefit program SSA last
addressed this issue 2000, when it issued a final ruladdinglicensed or certified school
psychologists, licensed podiatrists, and qualified spéstiuage pathologist® the list of
faccket mbdi cd@f SSAprurespoase to commerd secommendtion that
NPsalsobe included as acceptable medical sogjrdeclined such aaxpansiorandstaed

We have. . . provided in these final rules that podiatrists and spkeegiuage
pathdogists may be acceptable medical sources, not only because of their
unique qualifications, but because we have determined that there is sufficient
standardization of their qualifications across States for us to provide rules for
their general use in clasn We have not determined this for other specialties
[such as NPs]. Therefore, we believe it would be inappropriate to add these
additional specialties at this tin#é®

fla seriously il!/l person of werny laif hiotr e drranzt8yfs3dwad rli &
at 1300 (claimanveteran treated at VA hospital assigned NP for treatment of mental illness, rather than
physician); Tracey 2011 U.S. Dist. LEXIS atZ1-23 (holding that ALJ erred by failing to provide speci
reasons for rejecting opinions of treating NP, and n
greater in rural or other areas of low population such as Lone Pine, California . . . where [the NP] oversaw

[ cl ai ma ntérrd ¢rdatre In @ seg¢ alsoNLCHP, Improving Access: Expanding Acceptable Medical

Sources supranote 358, at 4, 67; Perret/NASI,Improving Social Security Disability for Homeless Adults
supranote363, at 810.

3702011 U.S. Dist. LEXIS 63451 Mass.June 15, 201).

¥1d. at *15.

372 Medical and Other Evidence of Your Impairment(s) and Definition of Medical Consultant, 65 Fed. Reg.

34,950 (June 1, 2000) [hereinafter 2000 Final Rule].

373|d. at 34,955 (emphasis added).
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SSA, at least insofar as Federal Register notices, has not publicly addresssiighsgnce
2000. We thus conductedesearcho provide some perspective carrentstate lawbased
standards foNPs, PAs, and LCSWi=laing to educationJicens/credentias, and scope of
practice We found tleir respectiveeducational and professiahrequirementso befairly
uniform and on par with othernonphysician medical professionalsurrently deemed
iacabteptedi c al sAgs shiowre im Table 15 the education andicensing
requirementgor NPs, PAs, and LCSWs are rigorous and compréyeng-or licensure, each
of these medicaprofessios require:graduation from a specializedationallyaccredited
program (which, except for PAs, must bpastgraduate program at theasters or doctoral
level); hundreds to thousands of hours of-jpoensure clinical practiceand, successful
completion of alicensing examination which, with one exceptiois, administered
nationaly.3”* Maintaining licensurealso requires professieapecific continuing education
and renewal evergneto six years depening onapplicable national (certification) or state
(license) requiremenfs® Taken together, these education and licensing requirements
compare favorably with othemonphysician medicaprofessionalswhom SSA currently
considers fAaccegfedod medical source

State scope of practicsetandards showreater variance However, vhile theserules
vary markedly from state to statén some respeasmost notably for NPsthey exhibit
fundamental commonalities as welor PAs and LCSWdhe stateby-statevariance is less
pronounced. For LCSWs, scope of practice standards are essentially uniform across the
country (and several U.S. territories), with thely differences arising irthe terminology
used in state laws or ruleeferringto LCSWs®’’ In all states, LCSWs may practice
independentlyo assess, diagnose, and treat mental, behavioral, and psychiatric disorders; no
states afforcsocial workersrescriptive authority’® PAs,as well, show consistency in scope
of practice standardsAll states (and some U.S. territories) give PAs prescriptive authority
and permit these clinicians to provide a comprehensive range of medical services, including
diagnosing and treating illnesses, ordering and interpreting tests, assisting in surgery, and
making ounds at hospitals and nursing ho%@sWith respect to PAs, the scope of practice
variations arise relative to oversight requiremen®hile dl states require some type of
oversight or supervision of PAs by physicians or other specified medical pooigs&uch
as osteopaths)the manner and extent of such oversight varies from state to*%tate.
Typically, such oversight need not be-site and may consist of telecommunication
availability (e.g, telephone or email) or chart revie®s. Most states redre written
documentation delineating the role of the PA in any particular public or private medical
practice®®?

374 SeeApp. | at A36 thl. 15(Licensing Standardfor NPs, PAs, and LCSWs). The single exception is
licensure in California for LCSWs. California administers its own deatel examination for LCSW
candidates.d.

375|d.

37 See NLCHP, Improving Access: Expanding Acceptable Medical Soursegra note 358 at 1214
(comparing licensing standards for NPs, PAs, and LCSWs with standards for optometrists and speech
therapists).

377 SeeApp. | at A-38 thl. 17.
378 |d

379|d.
380|d.
381|d.
382|d.
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NPsexhibited thewidestvariance instateby-statescope of practice standards 17
statesand the District of Columbjascope ofpractice rules permit NPBf ul | & r acti c
namely,providing them with the authoritip evaluate patients, diagnose, order and interpret
diagnostic tests, initiate and manage treatment, and prescribe medication independently
without physician oversighf® Nine other states afford NPs similar practice autonomy
exceptthat oversight by physicians or other specified medical professionals is required for
prescribing certain classes of medicatith. Lastly, in the other 24 stateB,Asd pr act i c
authority is circinscribed byrequiing some form ofoversight by a physician or other
specified medical profession¥P However, as with PAs, theversightrequiremets for NPs
in thevast majority of thesetates do not requirthe on-site presence of a physiciae)ying
insteadon measuresuch as phonand email contacgtor review of a certain percentage of
charts®*® In thenearfuture, NPs may be governed ore uniform standards in each state.
In 2008, professional nursing bodies developed a consensus model ftatioagwf
Advanced Practical Nurses, including N#5. This model rule provides states with
standardized language addressing licensure, accreditation, certificatisrfor licensuref
NPs solely bystate boards of nursingand specifies that NPs shoule independent
practitioners with no requirements for physician supervision, collaboration, or supeffsion.
To date, states are in various stages of implementakonexample, five states and one U.S.
territory have fully implemented the model rudedtwelve other states are neariegmplete
implementatior’®®

On balance, we think that NOSSCR and NADF
opinions from NPs, PAs, and LCSWs bear some force. Individuals now increasingly visit
NPs, PAs, and LCSWs foheir direct primary care needs, whether such care relates to
physical or mental health, or to ambulatory or chronic conditions. Any of these nonphysician
clinicians now serve as treating sources (wh
current regulations) in any particular case depending, for example, on the nature of a
claimant 6s medi cal il ssue(s), insurance statu
distinct professional roles, moreover, adds another wrinkle to the conundrine toéating
physician rul e: I f NPs, PAs, and LCSWs <can r
sources (and research suggests that, at least with respect to quality of care, education and
licensing, and scope of practice, they can be in mostirtistances), then the rule is drained
of its force. A rule predicated on affordi

383 5eeApp. | at A37 thl. 17(Scope of Practice Standards for NPs).
384
Id.

385 Id

3 1d. These2dst ates variously describe physitaaoravieosj ght
fi s up er but as aggeneral matter,cbuvariations in phraseology halittle practical impact on the actual
scope or nature dhe requisite oversightSeeRitter, supranote245,at 2425. Only7 of these states require
the onsite presence of a physician and, even then, the requirements are mignainte per month, 10%
20% of NPO&s prldc Bome states alsmda)x oversight requirements for NPs in medically
underserved areasd.
37 SeeNational Council of State Boards of Nursingpnsensus Model for APRN Regulation: Licensure,
Accreditation, Certification & Education (2008), available at  https:/ivww.ncsbn.org/
?%gnsensus_Model_for_APRN_ReguIation_JuIy_2008.pdf.

Id.
389 gseeNational Council of State Boards of Nursingpnsensus Model for APRN Regulation: Licensure,
Accreditation, Certification & Educ attatedProgresNt@a@ Nds AP
Uniformity, https://www.ncsbn.org/2567.htm (last visited Feb. 1, 2013) (maps oftstatate implementation
status).
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cannot coexist with multiple treating sources. But, on the other hand, blanket exclusion of
NPs,P As , and LCSWetttrdedntiifimgcdo source status s
nature of their role in our current health care system. It is likely that the tension created by

this conundrum will continu@ if not increase, given the evarcreasing role of these
nonphysicianclinicians in the provision of frontline treatment for physical and mental

healtt® until addressed by SSA through regulatory changes or other progoen

directives.

2. SSR 0603p Review of Federal Caselaw Suggedthis Ruling Is Not Providing
IntendedClarity

Aside from raisingthe issue of expamon oft he definition of lac
sources, 0 the comments f tatenhatgescy QuRlancernad NAD
adjudicatorSSR 0603p)t hat was | nt evaldatodofdpimionSfcd mr nd6tylber
source® hasbeenroundly ignored(or downplayed)in practice®® We examinedfederal
district court casesssued from 2009 to 201 gauge the merit ofher contention This
review showed thatdespite the issuance of SSR-@#p, proper conderation of opinions
from Aother sourceso remains a significant i

In August 2006, SSA issusSR06-0 3 p whi ch, among ot her rec¢
clarif[y] how [the agencyfonsider[s] opinions and other evidence from medical sources who
are notbacceptabl e nte d The gpteamidepasits ctveosreadods for this
clarificationd that the current regulation®ovided nospecific criteriato evaluaé evidence
from fiother sourceso and the growth odr manac
than fAtreating sourceso (such as NPs, PAs,
greater percentage of the treatment and evaluation functions formerly handled by physicians
and psy c HoTherglingsthuspurports to offer aid to adjudicatorshenevaluaing
evidence from theseonphysiciarpracttioners whomay be f#Aval uabl e sourc
on impairment severity and functionifigy.

The APol i cy | nt er p rruing sdts forth Gsevesabvidéntiaoyn of
guidepostdor adjudicators. First, the rulingnotes that, while the five factors enumerated in
88 404.1527(d) and 416.927(d) expressly agpllyt o opi ni ons fmedwah facc.
sourcesicant hey appliedo in the context of ev
because they e pr esent fAdabsbc phenaisple®sSammithe of ev
ruling underscores the evidentiary hierarchy in the current regulations which affords greater

weight to medical opi nioounrsc efsroo nbeefcsacuosaap et ahbellisé
t he most qual i fied e Ndndatheless; apiniens fromoaf needicali o n a |
practitioner who is notmay Mwucdkerptadd teaimeda

390E g, NADR 2012 Lettersupranote344, atA-27, (i Wh i F08p gi8eS guid@née on accepting medical

opinions fom sourcesoher t han t hose wh oby &3Aeit idadtennhe dasediraaurcertpt ab |l e
adjudication . . . that medical evidence from years of treatment with,a PN P , or LCSW ses swept
also Soc. Sec. Admin, Considering Opinions and De r Evidence from Sources Who
Medi c al Sour ces o0 i nrelintedénbliFedi Reg. 455835Augn 8. 200&.0 0 6 )

391 3SR 0603p, supranote 389 at 45,59495,

%924, at 45,595.

393

Id.
3941d.; see also idat 45,596( i Op i nomonansnedital sources . . . should be evaluated by using the
applicable [five] factors. o).

39°1d. at 45,596 (quoting 65 Fed. Reg. 34,955 (June 1, 2000)).
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outweigh opinions from medical sources (including treating ssiird, for example, that
practitioner has a better l ongi tudi nal per :
superior supporting evidenc&®  Third, while drawing a distinction between what
adjudicators fAmust c¢ omstheirdeeisiohsthe auling suggeststhatst e x

t hey #f gen expmihtlhye swheoiugthdt gi ven to Jpinions fr

While SSR 0803p was issued with the laudatory goal of clarifying the evaluation
(and potential importance) of opinions frdino t hmedical sources including PAs, NPs,
and LCSW8 who are nodeemediaccept abl e ,0oerdviewaf federad casec e s
law shows thathe ruling has not hathe intended effect.Even years after the issuance of
SSR 063p, someALJs still ignore the opiniors of NPs, P4, and LCSWS®® while others
rejectsuch evidenceut of handb ecause they are notddévenccept e
when these nonphysician clinicians are opining on severity or functionality which are matters
plainly within their evilentiary provincé?® Still othersfail to explainthe weight given to, or
their basedor discounting such evidenc&® As well, severaldistrictscourts havexpressed
frustration with ambiguity in SSR 0603p regarding whether the ruling providésnding
guidelines foragency adjudicators For example, among theistrict courts inthe Sixth
Circuit, there is a interpretiveschism** One view holds that, based parmissive language
usedintheruingsuch as distinguishing bedtwaad Whhb!
explamb and noting that AL Jweight givemte opaiorts pLJss houl d
are not required either to explain weight g
rationale for discountinghem®®? Another view holds that SSB6-03p requires an ALJ to
explain the consideratiofand weight)given opinions from medical providers who are not
facceptable medical s o ltconsitatesvevessiblderrdi f t hey f

Indeed, toget an empirical understanthg of the impact of SSR 0®3p on SSA
disability adjudicationswe undertook a comprehensive review of all federal district court
cases published in the LEXIS databdismn 2009 to 2012hat applied this ruling in the
context of medical opinions offered/ INPs, P4, and LCSW$> From this review, we
created a database that cataloged each decision by out@finmance, remand, or
reversal’® In all, the database includethe outcomes of just ov&00 district courtcases
from every federal circujtexcep the District of Columbigwhich had no relevant published
decisions during these three yedf§) Analysis of the results from these cadesnonstrated
that, from an empirical perspectiv@SR 0603p has not clarifiefbr adjudicatorghe issue of
properconsideration of opinions frolNPs, PAs, and LCSWsAs shown inTable 13 the

3%1d. at 45,596.

397 Id.

398E g, Zambranov. Astrue, 2012 U.S. Dist. LEXIS 41997 (E.D. Okla. Mar. 27120 Maynor v. Astrue, 2011

U.S. Dist. LEXIS 83105 (D. Tenn. July 8, 2011); Phillips v. Astrue, 2010 U.S. Dist. LEXIS 19830 (W.D. Wash.
Jan. 6, 2010); Watson v. Astrue, 2008 U.S. Dist. LEXIS 113B04£¢. Dec. 4, 2009).

39 Seesupranote367 (collecting caes).

“0E g, Frantz, 509 F.3d at 13023; Shadwick 2011 U.S. Dist. LEXIS at *227; Hoy, 2011 U.S. Dist. LEXIS

at *11-12; Selinsky v. Astrue, 2010 U.S. Dist. LEXIS 65494 (N.D.N.Y. June 30, 2010); Neal v. Astrue, 2009
2009 U.S. Dist. LEXIS 86470 (S.D. @hBept. 2, 2009); Youngblood v. Astrue, 2009 U.S. Dist. LEXIS 113980
(D. Kan. Nov. 2, 2009).

01 seeSouthward v. Astrue, 2012 U.S. Dist. LEXIS 127501 Klich. Sept. 7, 2012) (collecting cases).
402
Id.

403 Id

%4 For a detailed description of how this databatfederal cases was constructed and analgeedpp. H.
405
Id.

406 Id
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averageemandratefor federalcass applying SSR 0®3pto opinions ofthese nonphysician
clinicians was slightly higher (46.5%) than the averageremandrate for all federal cases
during the same time period thHavolved denial of disability benefit§45%).*°’ Moreover,
the data also show thé&tderalcases applying SSR @8p to medical opinions fronNPs,
PAs, and LCSW#saveincreased significantlgver the last several year$able 14illustrates
the high growth rate in these cases since Z281@hich is consistent with SSA data
evidencing a similar trentf®

Taken together, the number of cases still being remanded by federal courts for
erroneous treatment of opinionegith ce from Aot her source-so af
03p, along with the intraircuit interpretive schism among district courts in the Sixth Circuit
(and, perhaps, other federal courts), suggest that there are ambiguities in this ruling that
warrant evision or clarificationfor the rulingto have its intended effect @nsuring that
potentially valuable evidence from NPs, PAs, and LCSWs is propergidered in the
adjudication process

VI.SSAREGULATORY OPTIONS TO IMPROVE EVALUATION OF MEDICAL OPINION
EVIDENCE RELATING TO DisABILITY CLAIMS

This part first identifies the fundamental principles that should guide any effort to
alter, by regulation, the treating physician rulethen lays out in gemal terms the principal
optionsthat SSA may wish to consider in drafting any such regulation. The particular
content of such regulation is beyond the scope of this report.

A. Guiding Principles

First, any changes to the treating physician rule shbelthased on the fatitat the
currentregulationshave notprovidedthe clarity SSA sought to achieve when it enacted these
regulations in 1994'° The treating source is cited with a ten percent frequency as the basis
for remand from the Appeals Countil ALJs*** While disability cases are owplex, both
ALJs and the Appeals Council are experts on SSA regulationfgetiigency with which the
treating source is cited as r eméatodlarifyymats on b e
confuse It can thus be assumed thlaé tregulations didat achieve théopedfor clarity for
adjudicators or the public

407 CompareApp. H at A33 thl. 13(Outcome of District Court Cases Applying SSR@Bp) with App. at A2

tbl. 1 (Frequency of Court Filings and Remand)able 9 also underscores tfaet that outcomes in disability

benefits cases are not uniform across federal circ@eeApp. B at A11 tbl. 9. For cases applying SSR-06

03p, nearly onénalf of the circuits fell outside the normal decisional distribution (as measured by onedtanda
deviation). District courts in the First, Fourth, and Eighth Circuits affirmed the studied cases at a proportionally
higher rate, while courts in the Seventh, Tenth, and Eleventh Circuits did so with respect to reversals or
remands.ld.

%8 SeeApp. H at A-34 thl. 14(Total Number of District Court Cases Applying SSRABb, By Circuit (2009

2012)).

99 SeeCited Remandable Reasons on Court Remands, FY 2011, Prepared by ODAR/OESSI/DNIA (Oct. 19,
2011) (fiheat mapo showindedrRratal TremsFY2ZMhbded FWY201
medi cal sour ces o0 h adovesyeamgercemthge indremseshof al kiteds QEE § ®@Sed
remands)data on file with ACU%

“Wror a description of the hdawdoweighcamon roefa tpi hnygs i scoi uarncoesd so
seesupraPart [.B3.

“1SeeApp. B at A7 - A-8thls. 8 & 9.
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Second any revisions made to the regulations should note the varying standards
among thevarious federal circuitourts, both before, and in tloeertwenty years singahe
1991 regulatios*** SSA attempted to promote a uniform standard to administer its national
disability benefitsprograms This commendable goal has been less than successful as the
circuits have largely continued to apply their own common law to the treating physician
context. Indeed, at the district court level, the rate for remands involteg treating
physician ruleis quite higld the treating sources cited 5138 timess a remand reason
which is abouta thirty-five percentfrequency raté"® Indeed, of the basesrfoemand by
federal courts tracked by SSA in recent years, treating physiciarbasézl remands
represent the most frequintited category of remand&? It may be that the time is right in
light of Black & Deckerand related cases, for the Supreme Ctmurssue a decision on this
rule.

Third, any proposed regulation should acknowledge the fact that the nature of the
United Statesd health care delivery system
last twenty year$:® The Marcus Welby model ronger exist$'® Moreover, the distinction
between treating physicians and other medical practitioners (or practice groups) has become
blurred as claimants deenedical treatment or consultations from primary care physicians,
specialistsNPs PAs LCSWSs,etc. With numerous types of managed care médai the
rise of specialists one can no longer safely assume a pat&imant will have a longerm
relationship with a single medical professiond&ven if a patientlaimant has a lorterm
relationshipwith a medical professional, one can no longer assume that the relationship will
be with an fAacceptabl e medical. Inthaegsitcagn o as
where a claimant does have a traditioredationship with a treating sourcthats our ce 0 s
opinion should be accorded substantial weight. However, given the way the delivery of
health care has evolvewerthe last two decadespt only shouldsuch weight be ascribed to
thats o u r apiai@nonly after careful assessment of the retethip between the claimant
and hisorhesour c e, but also the type of source tl
sourceo category .should be reconsidered

Fourth, any alterationdo the treating physician rulghould take into account the
efficacy (or lack thereof) of the treating physician rule in other state and federal
administrative contexts.” Only one agendy DOLJ has affirmatively adopted its own rule,
and even then, only in one context. All other administrative bodies trust thentsetto
effectively and fairly weigh the medical opinions before him or her. Moreover, when a court
sought to introduce the treating physician rule in a new cantERISAd the Supreme
Court itself not only unanimously blocked that effort, but called into quedtie very
efficacy of the rule in increasing the accuracy of disability determinations.

“12For an analysis of the various standards applied by the federal ceegsapraParts 1.B.2 andl .

“3SeeApp. B at A4 thl. 3

*4Sedd. at A-3- A-4 thls. 2 & 3.

“15For a description of changing structure of health care deligegsupraPartl|l.A.

16 SeeAstrue June 2012 Testimongypranote 131 t hi nk the treating physician
relied on the different paradigmyou know there was a time when all we had [was] a Marcus Welby as a
personal physician a@nd thatdéds not true anymore. o

“I"For a survey of the treating physician rule in other conteresupraPart V.A.
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Fith,any regul atory changes should assert
established principles of administrative law, to give effect to a validly pronealg@SA
regulaton*® An agencyodés regulations are validly
according to the agencyobds statutory authorit
longr ecogni zed SSAG6s nAexcepti ondond goverbingdhed 6 au
kinds of evidence, and the weight assigned to that evidence in adjudiéatioRserefore,
where the Social Security Act vests authority in SSA to issue regulations and the agency has
not exceeded that a ut hoited tb yetermaing cwbathert tides nr e
regul ations promul gated .* A regulatiarri® corsidebed t r ar vy
arbitrary and capricious if it has no suppo
reversal of its action as arbitrarycan capr i ci ous, an agency mus
deci sionmaking, 6 defined to include an expl
findings to the “AcWhemn sitbshasntitwakleyw. o evi e
interpretation of its own regulatios,our t s must @Agive the agency
to the meani nd? Buitheimors, wher an adercy eéngages ihenecord
factf i ndi ng, a court may only set aside an
substanti & Tre i Slteprceme®d 9Court has noted that
itself already gives the agency the benefit of the doubt, since it requires not the degree of
evidence which satisfies the court that the requisite fact exists, but merely the dagree th
coudsati sfy a rea“%onable factfinder.d

Sixth, should SSA decide to undertake regulat@yisions the agency should strive
to make the regulations as clear as possiliJsing a term or phrase that has meaning in
another, related context ought to&eided**® As well, phraseologyn headings (anth the
textof rules rulg should beasconsistentis possiblacross alparts @ the regulatios, so that
terms do not have different meanings in different pl&tes.

“8A definitive predi cewregulations may beuhazardotis seaiverptheihistory ob f  n
creating their own treating physician ridesome courts may not accord the regulations appropriate deference.
SeesupraPartll.D.

19 Seeinfra Part VI.B.;see also Schisler lIB F.3d at 567 (naig that the treating physician rule specifically

falls within the scope of SSA6s authority to figui de &
physicians and t he wldeckiphdbl hSael§s (mtingpthali CFongrcessebas bdcor
on the Secretary exceptionally broad authority to prescribe standards for applying certain sections of the [Social
Security] Acto) (quoting Schweiker v. Gray Panthers,
420 Heckler 461 U.S. at 466see alsoSchweiker 453 U. S. at 44 (describing a
fensuring the [ Commissioner] did not 6[exceed] his st
capriciouso) (quoting Battert osee alos UEC. &AGR)EA) (20432 U. S.
( e reviewing court shall . . . hold unlawful and set aside agency action, findings, and conclusions found to be

. . . arbitrary, capricious, an abuse of discretion,
2 PIERCE, supranote190,at 1022.

22 pllentown Mack v. NLRB, 522 U.S. 359, 377 (1998) (describing the standard by which a court will review

agency action).

“231d. (quoting 5 U.S.C. § 706(2)(E)). For a definition of the substantial evidence standdrdraseert I.A,.

424 Allentown Mack522 U.S. at 377 (emphasis in original).

““For example, 20 C.F.R. AA 404.1527(b)(2), 416.927 (b
evidence an adjudicator should take into account when deciding whether go esairolling weight to a

treating physicianés opinion. When courts review SSE&
evidence standard. o Using the same term invites conf
% Eor example, the current regulations usetther m fimedi cal 6 in ways that may
That is, someti mes fAmedifatdelgd AWperesdtevicoamoe ef aomea
sources to establish whether you havFR. 8404mBl8(a)c al | y o
416.913(a) (2012)); AfMedi cal opinions are statements
medi cal sources . . . about t Heat§Ea04152%a)(a)Md6.9876)(28 r i ty
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B. Regulatory Options
At least one cotithasexplicitly invited SSA to revisit the treating physician rule:

This [treating physician] rule, now codified in social security regulations,[] has
been around a long time and is cited and discussed in innumerable cases.[] Its
meaning and utility, hwever, are uncertainlt seems to take back with one
hand what it gives with the other, and as a result to provide little in the way of
guidance to either administrative law judges or counsel. It is time that the

SocialSecurity Administration reexamingke rule??’

If SSA were to take the court up on its invitation, there are a number of options (and of
course several variants on each) for addressing the treating physiciarAsutbe Second
Circuit has noted:

[t] he Secretarydsragtuthati ogstoopcemuoil gat
evidenceb6 in disab05b{ agyx acempsteiso nuanldleyr bSrecca d
The regulations [regarding the treating physician rule] fall within the scope of
Section 405(a)és grant @dbilitypadjadicadrs i t 'y becal
in their e v adtuteaahdiestén of t he 0 proofs and
Specifically, they instrucfdisability adjudicatorsjon the evaluation of the

opinions of treating physicians and the weight they should ret&ive.

Oneappoach would be to consider adopting D
rule: guide the adjudicator by providing the various factors he or she must take into account

(much Iike SSA does today when the ALJ doec
controlling weight), but do not provide a
Acontrolling weight.o While the regul atior
trajectory o circuit courtsod pbyecanéndirgnot wo ul

f
imposet h e cownvartedirdterpretations of the treating physician ftfe.

Another approach would be to consider eliminating the special evidentiary preference
(Acontrolling weight o) gener aMahyyftheprobtemsded tr
with the treating physician rule stem from its rigidi#LJs instead should have the freedom
todecidewhdter t o f ol | o ws opinioh based onithe §ve Baousrlisted i 20
C.F.R. §8§ 404.152@nd416.927"*° ALJs decisims then could be reviewed based upon the

(2012)); ad A[ O]l nly oO6acceptable medical souO3pksChottean gi ve
occasions, however, it appears to have a broader meanmg ( A Me di c al sources refers t
sources, or other health care providers who areanotc e pt ab | e méddat 88a04.1502 416.808 s . 0
(2012)) Such usage makes the rules more difficult to understand and potentially invites confusion.

“?"Hofslien v. Barnhart, 439 F.3d 375, 378 (7th Cir. 2006).

“2 gchisler 11| 3 F.3d at 567djting Heckler, 461U.S at466).

2 This tendency of the circuit courts may be further exacerbated by the fact that the DOL regulations were

i nspired byAs &&iAuslg noted) Anether court has also called on SSA to revise its regulation
definingiaccept abl e rBeeichard Astsue, 201t LS. Dist. LEXIS 63,457 (D. Mass. June 15,

2011).

30 As has been noted before, the five factors include: (1) length of the treatment relationship and the frequency

of examination; (2) nature and ert of the treatment relationship; (3) supportability; (4) consistency; and (5)
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reasonableness of theapplication of factors such as lengimd frequencyof visits to
physicians (or ot her rdaiharcdhare gy erdre in antecwatingahk s o u
correctfiweigh® to afford particlar medical opinioné>!

To be sure, testimony from treating sources could still be afforded more weight than
ot her medi cal sources because of theossfreque
treatingsources But other evidence in the record nisymore probativeDuren v. Astru&?
provides a helpful example. Theigr, affording the treating souréespinion little weight,
the ALJ pointed to the inconsistencies within a treating séusgenion and the fact that the
physician only treated thdaimant twice®** The reviewing court did not consider whether
the ALJOsS r easons sfoourropiemd) see speaifigallytarticelatadarla t i n ¢
persuasive enough under judicial precedent. Instead, it persuasively concluded that it was
i e rely ieasonable for the administrative law judge to question the reliability of the opinion
in light of the treatment notes, . with [the physician] having seen plaintiff only twice before
deemi ng he* Ddrerssagydsts @n a@ppropriate commserse approach to
evaluation of physician testimony. h& lengthof-treatment factor served as a proxy for
determining that the physician did not have
condition to merit substantial defererfég. The focus was m the probity of all evidence in
the record.

Eli minating the Acontrolling weighto asp:¢
would enableALJs to assess claimant credibility or inconsistencies in the medical evidence
without surmodntiomgoachelbéat aashbrdlea IAndgthé d e n c e ¢
Acontrolling wei g&SAmightbedoraeddss suseeptible te thecaredi e d |,
true rule. Thus, the AldJwho is in a better positioto evaluate evidenéewould have more
flexibility in weighingall medical evidence, including physician testimony, medical charts,
and the testimony of claimants.

ALJ decisions would stand based on the thoroughness of their regsaritigg the
reviewing courts to f oc issupponedhykubdtantialrevidencee AL J
in the entire record, including treating source opinion, other medical testimony, and
credibility findings. The role for reviewing courts may become more consistent with that in
other administrative law contexsleternining whether substantial evidence exists in the
record as a whole to sup®dhre rtehwei eangienngc yodosu re
would be trained on the disability determination, not the precise categorization of medical
professionals and tHfermal weight to be afforded their opinions.

It must be acknowledged, however, ththe si r abl e el i mination o
weighto formula is wunlikely to prod3me a se
circuits would likely accept such a change aadply substantial evidence review

specialization. There is also a cath | factor which allows ¢l aimants to |
that may either support or contradict an opinion.
“lasdiscused previously, the efficacy of the current def

guestionable SeesupraParts 11l.A and V.B.

432622 F. Supp. 2d 723 (W.D. Wis. 2009).

*31d. at 733.

434 |d.

3520 C.F.R§8§404.1527(c)(2)(i), 416.927(c)(2)((R012).
43¢ SeesupraPartV.A.2.
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accordingly”®” Yet, the last two decades have demonstrated that a number of dinayits
continue to apply their own precedent, just as they did after the promulgation of the 1991
regulations'®® It would take a few year® determine whether the circuits accepted the new
rule. If the circuits continued to apply their own standards, SSA could seek a uniform rule by
seeking Supreme Courviewshould a split in circuit courts ari§&.

As this report showsa strongroutire presumption for the treating physician opinion
is no longerviable The structure of physician practices has changed sufficiently to
under mine the fAcontrolling weidgchdesoAnd, the mu |l at
unanticipated difficultiesn applying the treating physician rule may hasesulted in awards
to claimants who are not disabledAccordingly, eliminating theweight automatically
ascribed to the treating physiciaand focusinginsteadon the lengthand depthof the
relationship betweephysician and patient as just twatical factos to consider in weighing
the totality ofthe circumstancesnay be the better course to followirhis is especially true
given both the pace at which health care has changed in the last-twenygars ad the
unanticipated ways it may change in the future under the recent passage of the Affordable
Care Act. Although this change may not result in a substantial alteration of the remand rate
from federal court, theehange would encourageviewing courts toshift their focusto
determinewh et her there is substanti al evidence
determination that a claimant is not disable8uch a change may also assist the Appeals
Council, either with respect to igppellateor posteffectuationreviewof ALJ decisions

It is, of course, SSAG6Gs decision on how b
revise the treating physician rule. The last twenty years have given SSA ample experience by
which to judge the efficacy of the rules it has been applied both in its own adjudications
and in district and circuit courts proceedings. The Office of the Chairman of the
Administrative Conference of the United States believes that the Social Security
Administration has the experience datbwledge it needs to decide how best to proceed on
the question of the treating physician rule.

37 SeeApp. D: Circuit Court Standards Relating to the Treating Physician Rule.
438
Id.

“39 One cannot be sure that the Supreme Court would grant a petition for certiorari or, what the outcome would
be if the Court did take thease, notwithstanding the resultBitack & Deckey 538 I/S/ 822 (2003) However,
in attempting to achieve a national standard, this may be the most viable option.
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APPENDICES

APPENDIX A: METHODOLOGY

During the course of this study, we (1) reviewstdtutes regulations, and other
publicly available informationrelattn t o SSAOGs disability benefit
treating physician rule; (2) analyzed S$rovided datan order to identify the impact of this
rule at both the administrative level and in the federal courts; (3) reviewed federal case law,
lawrevi ew arti cl es, and treatises addressing
the changing nature of the U.S. health care system through review of medical journals,
federal and noiprofit statistical resources, and other publicly available souraed (5)
conducted legal research on the evidentiary weight afforded the opinions of treating sources
in other federal and state statutory disability benefits progra@st review and research
weresupplemented bg questionnaire that was sent to both98TR and NADR, as well as
by interviews of SSA officialsALJs, decision writers, and attorneys
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APPENDIX B: ANALYSIS OF SSADATA ON REMAND RATES BY FEDERAL COURTS AND THE
APPEALS COUNCIL

1. Frequency of Court Remands

SSA provided two datasets with infoation about curt remands. The first provided
summary information on the number of court filings andards, while the second provided
information on reasons for remand of individual remanded cases.

It should be noted thahe summary frequencies rett the number of cases filed and court
remands issued during a fiscal year, and thus do not necessarily reflect the sam€aseses
filed in a particular yeaare oftendecided in subsequent yeaamd therefore the number of
remands is not based onty the cases filed in that yeaAssuming that the rate of court
filings and court decisions is stable over tintiee ratio of remands to cases filsdould
approximate the percentage of cases filed that are remanded.

Table 1: Federal Court Filings and Remands By Year (FY2009-11)

Court Filings ~ Remands Issued

Fiscal  During Fiscal During Fiscal Percent
Year Year Year Remandec
2009* 6441 3085 48%
2010 13106 6182 47%
2011 14648 6171 42%
Total 34195 15438 45%

(Note Percetages are only approximate, because remdeasions may be issued in a
different year than court filing*Only 6 months of data were available for 2009.

2. Reason for Court Remand

Detailed reasaifor remand wereavailable for 1671 cases remanded thetcourtdetween
2009 and 2011 Some remands were excluded from this data by SSA due to inability to
match the remands to other system dafdus, the number of remands included in this
analysis is less than total reported above.

Remand reasons wereaskified by a specific code, which fell into one of 10 categories:
Substantial Gainful Activity iSGAG), Severe/Norsevere, Adult listings, Child listings,
Credibility Evaluation,Opinion Evidencévaluation& Residual Functional CapacityfiQEE

& RFC0), Pat Relevant Work, Grid/Vocational Expert, Dismissal/Procedusaid
Miscellaneous.

Each case listed up to three remand reasons, and a particular case was included in the
frequency counts for each category liste%k such, each case could be includedintiple
categories, and the listed frequencies are not mutually exclusive.

The frequency of remand reason gatges are summarized in Table Zhe most common
reason was OEE & RFC, which comprised 54% of the remafdgs category involves
remands relted to application of the treating physician rule, as well as other medical
evidence and issues relatedRBC.
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Table 2: Federal Courts-Relative Frequency of Remand Reasons By Category
(FY2009-11)

Frequency
Category Percent of
Number Category Label Frequency Remands
1 SGA 161 1%
2 Severe/NorSevere 2160 15%
3 Adult Listings 665 5%
4 Child Listings 158 1%
5 Credibility Evaluation 2727 19%
6 OEE & RFC 7864 54%
7 Past RelevantVork 639 4%
8 Grid/Vocational Expert 2306 16%
9 Dismissal/Procedural 124 1%
0 Miscellaneous 3086 21%

Total Remands 14571

(Note Remand categories are not mutually exclujive.

SGA
Severe/Non-Severe
Adult Listings

Child Listings
Credibility Evaluation

OEE & RF

Past Relevant Wor

Grid/Vocational Expert
Dismissal/Procedural

Miscellaneous
T

0% 10% 20% 30% 40% 50% 60%
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Of the OEE & RFC remats, a substantial number were due to issues involving the treating
source (remand codes 611, 612, 613, 614, 6IH)ese reasons were indicated on 5138
remands, 35% of the total The most common issue involving the treating source was
AOpi niceawthokg kequate articulation. o

Table 3: Federal Courts-Relative Frequency of OEE & RFC Remands By Subcategory
(FY2009-11)

Frequency
Percent of
Remand Reason Codes Frequency Remands
Treating Surce 611-615 5138 35%
ConsultativeExaniner 621-624 803 6%
Non-Examining Source 631-634 471 3%
Non-Medcal Source 641-644 278 2%
Residual Functional Capacity 651-661 2226 15%
Total OEE& RFC 7864 54%
Total remands 14571
(Note Remand categories are not mutually exclujive.
Trating source S S S
Consultative Examiner|
Non-Examining Sourc'
Non-Medical Source il
Residual Functional Capaci_
0% 10% 20% 30% 40%
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Table 4: Federal Courts-Relative Frequency of Treating Source Remands By
Subcategory (FY200911)

Frequency
Remand Percent of
Code Remand Reason Frequency Remands
611 T.reatmg Source- Opinion not identified or 1069 7%
discussed
612 Trgatlng Source Opinionrejected without adequat 3266 2204
articulation
613 Trea.tl.ng Source- Weight accorded opinion not 476 3%
specified
614 Treating Source- Opinion on issue reserved tc 9 <1%
agency
615 Treating Source Recontact acessary 442 3%
Total Remands Related to Treating Source 5138 35%
Total Remands 14571

(Note Remand categories are not mutually excluyive.

Treating Source - Opinion not identifieH
or discussed

Treating Source - Opinion rejecte_
without adequate articulation

Treating Source - Weight accorde-
opinion not specified

Treating Source - Opinion on Issue
Reserved to Agency

Treating Source - Recontact Necess_

0% 5% 10% 15% 20% 25%

3. Changes Over Time in Remands Related to the Treating Source

The propoiibn of remands related to OEE and RFC did not change significantly over the

three year period 20092011, nor did the proportion related to the treating soukgealysis

of yearly trend in specific remand reasons did not yield any substantial chamgesnall

change was observed in the use of reason 611 (Treating SoGm@&ion not Identified or

Di scussed), and this ch&fge5.3pa.601. siawaveritiset i c al |
magnitude of the change was quite small: 9% in 2009, 7% i@ 206d 2011.
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Table 5: Federal CourtsAnnual Trends in Frequency of OEE & RFC and Treating
SourceRemands (FY200911)

OEE & Treating
Total RFC  Frequency Source Frequency
FY Remands Remands Percent Remands Percent
2009 2937 1554 53% 1096 37%
2010 5813 3099 53% 2010 35%
2011 5821 3211 55% 2032 35%
Total 14571 7864 54% 5138 35%

Table 6: Federal CourtsAnnual Trendsin Frequency of Treating SourceRemands, By
Remand Code (FY200911)

Remand 2009 Frequency 2010 Frequency 2011 Frequency Total Frequency
Reason Remand Percent Remand Percent Remands Percent Remands Percent
611 279 9% 394 7% 396 7% 1069 7%
612 660 22% 1303 22% 1303 22% 3266 22%
613 93 3% 186 3% 197 3% 476 3%
614 2 <1% 3 <1% 4 <1% 9 <1%
615 83 3% 164 3% 195 3% 442 3%
Total
Remands 2937 5813 5821 14571

(Note Percentages are computed within year.
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)
4. Appeals Council Remands
Data on requests for review by the Appeals Council for 200911 were obtained from the
Appeals Council case processing database. The data indicate that 24% of reviewed cases are

remanded each year.

Table 7: Appeals CouncitAnnual Remand RateqFY2009-11)

Fiscal Dispositions Percent
Year Reviewed Remands Remand
2009 89074 21797 24%
2010 102076 24810 24%
2011 127029 30044 24%

Data on reasafor Appeals Council remasdvere obtainedrom heat maps prepared by Ben
Gurga, ODAS/OESS/DMIA, 10/19/2011or these tables, percentages are defined in terms

of the number of cited remand reasons. Because each remanded case may have multiple cited
reasons, these percentages will not necessardich the percentage of remanded cases
where the reason was citedRemandsnvolving the treating source comprised 10% of the

total remands.The specific remand reasons are detailed below.

Table 8: Appeals CouncitReasons forRemand, By Category (FY2011)

Percent of Cited

Remand Reason Remand Reasons
Adult Listings 2%
Child Listings 0%
Credibility Evaluation 5%
Dismissal/ Procedural 11%
Grid/ Vocational Expert 9%
Misc. 17%
OEE & RFC 35%
Past Relevant Work 5%
Severe/ NofSevere 12%
SGA 2%

(Note Remand categories are not mutually excluive.
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Table 8: Appeals CouncitReasons forRemand, By Category (FY2011) ( Con’ t )

Adult Listings
Child Listings
Credibility Evaluation
Dismissal/ Procedural
Grid/ Vocational Expert
Misc.
OEE & RF
Past Relevant Work
Severe/ Non-Sever
SGA

0% 5% 10% 15% 20% 25% 30% 35% 40%

Remands involving the treating source comprised 10% dbtheremand reasons.

Table 9: Appeals CouncitRelative Frequency of OEE & RFC Remands, By
Subcategory (FY200911)

Remand Reason 2009 2010 2011
Treating Source 10.9% 10.5% 9.8%
Consultative Examiner 4.5% 45% 4.9%
Non-ExaminingSource 3.0% 3.0% 3.4%

Non-Medical Source 0.7% 0.9% 1.0%
Residual Functioning

Capacity 13.2% 14.7% 16.3%
Total OEE & RFC 32.4% 33.5% 35.4%

(Note Remand categories are not mutually exclugive.

Treating Source_

Consultative Examiner-

m 2009
Non-E ini
on-Examining Sourc- = 2010
] 2011
Non-Medical Sourcel

Residual Functioning Capacit—
| | |

0.0% 5.0% 10.0% 15.0% 20.0%
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

Table 10. Appeals CouncilRelative Frequency of OEE & RFC Remands, By
Subcategory (FY200911)

Reason for Remand 2009 2010 2011
Treating Source Opinion not identified or discussed 51% 5.1% 4.8%
Treating Source - Opinion rejected without dequate

articulation 3.2% 32% 3.0%
Treating Source Recontact necessary 1.2% 08% 0.7%
Treating Source Weight accorded opinion not specifie 15% 14% 1.3%
Total Remands Related to Treating Source 11% 10.5% 9.8%

(Note Remand categories are motitually exclusive.

Identified Or Discussed

Treating Source - Opinion H
Rejected Without Adequate
Articulation m 2009

| = 2010
2011

Treating Source - Reconta
Necessary

Treating Source - Weight
Accorded Opinion Not Specifie

0.0% 1.0% 2.0% 3.0% 4.0% 5.0% 6.0%

5. Disposition Outcomes

Data on ALJ dispositionswvolving medical expert testimonyere obtained from the SSA

case processing management systdiiPMS)) management information data tables.
Monthly data on disposition frequency araVdrable rates were available across three years
(fiscal yeas 2009- 2011). The data represented over two million dispositions issued by 1661
ALJs during that time period.We used this data to compare favorable rates for cases
involving medical expert &timony to cases without such testimomyn important limitation

of this analysis is that CPMS records information on the latest hearing lidltere were
multiple hearings, the data only indicated whether a medical expert was present at the most

recen hearing.

Dispositions were coded as fully favorable, partially favorable, unfavorabtésmissed.A

separate Analysis of Variance was conducted each type of disposition outcome (fully
favorable, partially favorable, unfavorable, dismissalhis analysis compared systematic
difference associated with presence of a medical expert to the variability that would be
expected due to chance, where chance was operationalized as the variability across months
within each group.
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

The pesence ofime di ¢ al MEMX)Was associated with lsigher fully favorable rate

(61% vs. 54%), F (1, 70) = 124.14<@001, anda lower dismisal rate (4% vs. 16%}; (1,

70) = 2245.35, p = <.0001The dismissal rate might reflesituations where a full hearing

was not conducted, which would explain why a ME was less likely to be present at hearings
that resulted in dismissallo adjust for this possibility, the proportions were also using only
nontdismissal casesExcluding dsmissals, no differences were found between hearings with
and without a medical expert on fully favorable dispositions (63% with ME vs. 64% without
ME).

Table 11: Comparison of Dispositions With and Without a Medical Expert Presentat
Hearing

1 -
0.9 -
0.8
0.7 -
0.6 -
0.5 -
0.4
0.3 -
0.2
0.1

0

m Fully Favorable

m Partially Favorable

m Unfavorable

m Dismiss

Not Present Present
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APPENDIX B: ANALYSIS OF SSADATA (CON'T)

6. Federal Court Treating Source Remand Frequency by Circuit

SSA provided data noting the number of remands in FY 2011 that cited a remand reason. Up
to 3 reasons may be cited per remand. Ieiot@ compare the frequency percentage with

which treating source was cited as a remand reason among circuits, we compared the number
of times treating source was cited as a remand reason with the number of times any remand

reason was cited.

Table 12 Federal Courts-Frequency of Treating Source Remand, By Circuit (FY2011)

Number of Times Number of Times Any Treating Source

Circuit | Treating Source Cited Reason was Cited Frequency Percent

1 65 428 15.19%

2 267 888 30.07%

3 119 567 20.99%

4 159 752 21.14%

5 70 313 22.36%

6 151 573 26.35%

7 75 418 17.94%

8 189 814 23.22%

9 437 2056 21.25%

10 192 715 26.85%

11 166 661 25.11%
TOTAL 1890 8185 23.09%

Percentage

35.00%

30.00%
25.00% +—] L | L |
20.00% +—} I
15.00%
10.00%
5.00% -
0.00% - . . . . . . . . . .
3 4 5 6 7 8 9 10

Frequency of Treating SourceBased Remands, By Circuit

1 2
Federal Circuit

m Treating Source Frequency Percent

11

(Note Vertical barsmdicate one standard deviatipn.
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APPENDIX C: COMPARISONBETWEEN SELECTED PROVISIONS OFTHE 1991AND CURRENT
REGULATIONS RELATING TO THE TREATING PHYSICIAN RULE

The text below shows how tli®91regulationscompare to the current regulationsext that
has been struck through was part of the 1991 iterabanis not included todayText in blue
and underlined has been added and etasizy

Relevant section: Definition of treating source

(20 C.F.R. §§04.1502 416.902

Treating source means your own physician psychologist or other acceptable mieal
source who provides you whe has provided you with medical treatment or evaluation
who has or has had an ongoing treatment relationship with you. Generally we will c¢

that you have an ongoing treatment relationship veithphysician—er—pshelogist an

acceptable medical sourndhen the medical evidence establishes that you see or have
the—physician-erpsyehelogigie sourcawith a frequency consistent with accepted med
practice for the type of treatment andevaluation requirg for your medical condition(s
We may considea—physictan-er-psycheloegistn acceptable medical soumbo has treate
or evaluategyou only a few times or only after long intervals . . . to be your treating sou
the nature and frequency of thedtmentor evaluationis typical for your condition(s). W
will not considera—physician-erpsychologisth acceptable medical soutosbe your treating
physietansourceif your relationship with thehysieiar—erpsyehelegistourceis not based
on yourmedicalneed for treatmentr evaluation but solely on your need to obtain a repor|
support of your claim for disability. In such a case, we will considerpthssician—or,

psychologist-to-be-a—consultingphysician-orpsycholagistptable medical soce to be 4

nontreating source
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APPENDIX C: COMPARISON BETWEEN 1991AND CURRENT REGULATIONS (CON'T)

Relevant section: Evaluating medical opinions about impairment(s) or disability

(20 C.F.R. §4041527(d), 416.927(J))

&) (c) How we weigh medicapinions . . . Unl ess we give a
weight under paragrapfe)2) (c)(2) of this section, we consider all of the following factors
deciding the weight we give to any medical opinion. . . .
(2) Treatment relationship Generally, we give more weight to opinions from your treating sou
since these sources are likely to be the medical professionals most able to provide a
longitudinal picture of your medical impairment(s) and may bring a unique perspecthemedica
evidence that cannot be obtained from the objective medical findings alone or from rep
individual examinations, such as consultative examinations or brief hospitalizations. If we fing
treating sour ceds fthe natuie and sevenity df hoer impairmengs] is v
supported by medically acceptable clinical and laboratory diagnostic techniques and
inconsistent with the other substantial evidence in your case record, we will give it controlling
When we do not give the treating sourceos
; i is-sectiaragraphs (c)(2)(i) an
(c)(2)(ii) of this section, as well as the factorsparagraphs (c)(3) through(c)(6) of this sectinn
determining the weight to give the opinion. We will always give good reasons in our nol
determination or decision for the weight V
() Length of the treatménelationship and the frequency of examinatioGenerally, the longer
treating source has treated you and the more times you have been seen by a treating source
wei ght we will give to the sour cedseenyoaanumbg
of times and long enough to have obtained a longitudinal picture of your impairment, we will g
sourceds opinion more weight than we woul d
(i) Nature and extent of the treatment redaship Generally, the more knowledge a treating sol

has about your impairment(s) the more wei (
look & the treatment the source has provided and at the kinds and extent of examinationsngn
the source has performed or ordered from specialists and independent laboratories. . . . \

treating source has reasonabl e knowl edge
more weight than we would give it if it were from a neating source.

(3) Supportability The more a medical source presents relevant evidence to support an ¢
particularly medical signs and laboratory findings, the more weight we will give that opinior]
better an explanation a source providesaoropinion, the more weight we will give that opinig
Furthermore, because nonexamining sources have no examining or treating relationship with
weight we will give their opinions will depend on the degree to which they provide supp
explanaions for their opinions. We will evaluate the degree to which these opinions conside
the pertinent evidence in your claim, including opinions of treating and other examining source

(4) ConsistencyGenerally, the more consistent an opinionwvith the record as a whole, the mq
weight we will give to that opinion.

(5) SpecializationWe generally give more weight to the opinion of a specialist about medical
related to his or her area of specialty than to the opinion of a source ngtaispecialist.

(6) Other factors When we consider how much weight to give to a medical opinion, we will
consider any factors you or others bring to our attention, or of which we are aware, which
support or contradict the opinionFor exanple, the amount of understanding of our disab
programs and their evidentiary requirements that an acceptable medical source has, regardl
source of that understanding, and the extent to which an acceptable medical source is familia
other information in your case record are relevant factors that we will consider in deciding the
to give to a medical opinion.
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APPENDIX D: CIRCUIT COURT STANDARDS RELATING TO THE TREATING PHYSICIAN RULE

Standards for each circuit couate summazed kased on an analysis of the dase
Particularly useful cases are cited in parenthesis.

Circuit Standard

S8 Conflict in evidence among treating, examining, and-examining physicians i
for SSA, not the courts, to weigh. SSA bears the mesipdity and has the freedo
to assign appropriate weight to both treating andthone at i ng s o
determination is reasonable and supported by substantial evidmeoeding to 42
U.S.C. 8§ 405f), that determination will not be upset by traurts.

(SourcesRodr i guez v. S e c 0 ersg 647 Hzd 218t(1st Ci&k 1981); Radngy
Pagan v. Secdy @fs . Head1t%h R 2Hunmlan( 1Sst Ci r .
Human ®rvs., 1996 U.S. App. LEXIS 16047 (1st Cir.98); SilvaVal ent in v. Co
74 Fed.Appdx. 73 (1st Cir. 2003); Delucia v. Barnhart, 173 FA@p&x. 5 (1st Cir. 2006); Libby v
Astrue, 473 FedAppé. 8 (1st Cir 2012)).

p | e moadrty determineli i
r videnceo to

[ devel op the administ
e usually requires SSA t o apinianega
ating physiciandés opinion is on
supported and not inconsistent with substantial evidence imetted. SSA i
reqguired to give fAgood reasonso fo
opinion. The court willunhesitatingly remand a case when SSA fails
Acomprehensively set forth reasons
o0 p i n iSubstantéal evidence for the weight ascribed treating physician opi
consists of a aoprehensive explanation for that weight.

duct s a n
t e

n
stanti al
0

- C T T T

(SourcesSchaal v. Apfel, 134 F.3d 496 (2d Cir. 1998); Snell v. Apfel, 177 F.3d 128 (2d Cir. 1
Shaw v. Chater, 221 F.3d 126 (2d Cir. 2008glloran v. Barnhart, 362 F.3d 28 (2d Cir. 200
Micheli v. Astrue, 2012 U.S. App. LEXIS 222172 (2d Cir. 201L2)

ik The courtdés review of SSAOGs deci i
the court determines whether subst
regardless of whether the court wollldve made the same decision itself. W
the treating phy ssupporteraidsot mgomsisteny i will
given controlling weight. But when medical evidence exists that contradicl
treating physi ci an 0 still lbemifordedessubstanttalweigh
When SSA properly considers a tre
reasons for the weight it assigns,
is supported by substantial evidence, but winenageny fails to provide adequat
explanation, the court will remand the case.

(SourcesFar gnol i % Hal t er, 247 F.3d 34 (3d ¢
F.3d 352 (3d Cir 2008); Johnson v .8);, Chamlerd.
Commér of Soc Sec., )667 F.3d 356 (3d Cir |
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Standard

Circuit
Fourth

Fifth

The court is vested with responsib

supported by substantial eelgdce. Substantial evidence means that there my
adequate evidence to support a reasonable conclusion. The court neitbarh®
conflicting evidence nor substitutes its judgment for that of the agency. |
treatingsourcerule context, SSA evaates every medical opinion, but decides
weight to assign a particular opinion according to the relationship betweeg
physician and his or her patient. The treasng u r apiei@nss given controlling
weight when it is welsupported and not caadicted by other substantial evider
in the record. However, when it is not wellpported or is contradicted, the opin
i's given significantly | ess weight
less weight to the testimony of a treating gilbian in the face of persuasive contrq
evidence. 0

(Sources Craig v. Chater, 76 F.3d 585 (4th Cir. 1996); Mastro v. Apfel, 270 F.3d 171 (4th
2001); Johnson v. Barnhart, 434 F.3d 650 (4th Cir. 2005); Thompson v. Astrue, 44%péd.804
(4th dr. 2011))

The Social Security Act empowers SSA both with determining whether disa
exists and how to analyze a treat:.i
re-weigh the evidence or substitute their own judgment for that of S&#her, the
courts review SSAO0s determinations
whi ch i s f maoeintlla,bublessathaaap mepender ance.
sourceopinions are usually afforded great weight, they are not conclush&A
may assign less, little, or no weight to those opinions, if it shows gooddcass
recognized by case l@nto do so.

(SourcesGreenspan v. Shalala, 38 F.3d 232 (5th Cir. 1994); Paul v. Shalala, 29 F.3d 208 (
1994); Leggett v. Chater, 67 3 558 (5th Cir. 1995); Perez v. Barnhart, 415 F.3d 457 (5th
2005); Foster v. Astrue, 410 Fed. App831 (5th Cir. 2011)).
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Circuit Standard

S)HYAul The court is limited in its review of SSA decisionk.reviews only whether SS4
NRapplied the <correct | egal standa
evidence in the record. o Substant

mi nd might accept as adequ attiagsaurcerulge
context, SSA must give a treatisgo u r apiei@n ontrolling weight if it is well
supported and not inconsistent with other substantial evidence in the recq
SSA does not give it controlliago

according to several regulatory factors and supported by evidence in the

Providing anything less than good reasbssich as a mere summary dismissa|
the treatings o u rocpeidérmrsi on, even I f SSAOGs dec
therecordi n a sufficiently c¢clear way i

will almost always result in remand to the agency. The only way remand w
result is if the court determines the agency made a harmless error, as detg
and developd by case law.

(SourcesWi | son v. Commér of Soc. Sklcl.en 3w.8 a
Sec. , 541 F.3d 646 (6th Cir. 2008); Whi't g
Cole v. Astrue, 661 F.3d 931, 93D (6th Cir.2011);He |l m v . Commér o fé
997 (6th Cir. 2011)St roud v. Commbr of Soc. Sec. , ;
JohnsolHunt v. Commér of Soc. Sec., )2012 FED

Sy The court reviews SSA decisionsfelentially, upholding them as long as th
apply the correct legal standard and are supported by substantial evidence, \
Asuch relevant evidence as a reaso

conclusion. o S S Aourm Wapiniongaontvoling aveightrif & &
supported by fAmedically acceptable
and is finot i nconsistent with subs
fails to meet these two criteria, SSA may stillguicit, but if the agency declines
give such opinion controlling weig
rejection; 06 SSA fAmust provide an g
opinion merits.o The cagetmcwbdésl d

adequate explanation.

(SourcesHofslien v. Barnhart, 439 F.3d 375 (7th Cir. 2006); Schmidt v. Astrue, 496 F.3d 83
Cir. 2007); Ketelboeter v. Astrue, 550 F.3d 620 (7th Cir. 2008); Schaaf v. Astrue, 602 F.3d 8
Cir. 2010); Campbell v. Astrue, 627 F.3d 299 (7th Cir. 2010); Jelinek v. Astrue, 662 F.3d 8(
Cir. 2011)).
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Circuit
Eighth

Ninth

When the court reviews SSA decisions, it decides whether the decisior

APPENDIX D: CIRCUIT COURT STANDARDS (CON'T)

Standard

supported by substantial evidence, and considers evidence that both supp

detracts from SSA6s findings. Subs
enough that a reasonable mind would accept the conclusion. The court mi
agreewih t he outcome, but may only re
substantial evidence to support it. The treasng u r apieidnsis given Specig
deference and is wusuall y e-supported and ng
inconsistent witht he r ecor dds ot her substant
does not automatically control, A s

SSA may discount or disregard the
better supported or where thpinion itself is inconsistent, and therefore underm
its own credibility. In any event, SSA must consider a treaimgu r opieidgh nd
give good reasons for the weight it accords such opiniwhether that weight i
substantial or minimal.

(Souces Bentley v. Shalala, 52 F.3d 784 (8th Cir. 1995); Cruze v. Chater, 85 F.3d 1320 (8
1996); Rogers v. Chater, 118 F.3d 600 (8th Cir. 1997); Rankin v. Apfel, 195 F.3d 427 (8
1999); Prosch v. Apfel, 201 F.3d 110 (8th Cir. 200@gan v. Apfé 239 F.3d 958 (8th Cir. 2001
Vossen v. Astrue, 612 F.3d 1011 (8th Cir. 20M)idman v. Astrue, 596 F.3d 959 (8th Cir. 201
Anderson v. Asue, 2012 U.S. App. LEXIS 220248Bth Cir. 2012)).

SSAOGs deci sion may o0 n hlhgaleroraris moesumpate
by substantial evidence in the record. Substantial evidence is more than
scintilla, but less than a preponderance and the court may not substitute its ju
for that of SSA. The court recognizes a hierarchppmifiions: treating physiciar
examining physician, and naxamining physician. Generally, more weight
given to the opinion of a treating physician than that of atreating physician

|l ndeed, i f the treat isupgorteg &hynat inconsstend i
i s accorded controlling weight.

contradicted, it may only be rejecit
convincing reasons are al so r edusions.
Even i f a treating physiciands opi
opinion if it provides fdAspecific

evidence in the record for so doia

norrexamining physician by itself not constitute such substantial evidence, b
reasons must be Asufficiently speci
weight the [agency] gave to the tr

Y

wei ght . 0O

(Sources Magallanes v. Bowen, 881 F.2d 747 (9th Cir. 1989); Rodriguez v. Bowen, 876 F.2
(9th Cir. 1989);Lester v. Chater, 81 F.3d 821 (9th Cir. 199Sinolen v. Cater, 80 F.3d 1273 (9
Cir. 1996);Edlund v. Massanari, 2001 U.S. App. LEX13960 (9th Cir. 2001)Thomas v. Barnhart
278 F.3d 947 (9th Cir. 2002) ; Connett v.
of Soc. Sec., 237 Fed. App 251 (9th Cir. 2007%)
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Circuit

Tenth

Eleventh

The court deferentially revi ews

APPENDIX D: CIRCUIT COURT STANDARDS (CON'T)

Standard

supported by substantial evidence and is free from legal error. While the
neither reweighs nor substitutes its judgment for that of the agenc)
Ameti caekambhg[ s] the recordo to er
deciding the way it did. In the treatindpysicianrule context, SSA will usually
give more weight to treating sources than-r@ating sources. The agency m
first determine whethelhe treatingp h y s i opiniamaquaifies for controlling
weight. It qualifies for controlling weight only when it is wslipported and ng
inconsistent with other substantial evidence in the record. When SSA do
give atreatingg h y s i apiniancodtsolling weight, it must show good cause
its decision and specifically and legitimately articulate the weight given tg
opinion according to all appropriate regulatory factors. Failure to provide
reasons wi || i nhebi éewat ceuagéscpuds
in remand.

(Sources Frey v. Bowen, 816 F.2d 508 (10th Cir. 198@p at c her V. u. S.
Human @®rvs., 52 F.3d 288 (10th Cir. 1995)jiller v. Chater, 99 F.3d 972 (10th Cir. 199¢
Drapeau v. Masmari, 10 Fed. Apjx. 657 (10th Cir. 2001); Doyal v. Barnhart, 331 F.3d 758 (1
Cir. 2003); Watkins v. Barnhart, 350 F.3d 1297 (10th Cir. 2003); Langley v. Barnhart, 373
1116 (10th Cir. 2004); Kilpatrick v. Astrue, 2012 U.S. App. LEXIS 24049 (10th2012)).

The court reviews SSAOGs evident.i
evidence standard and its legal findings de novo. The substantial ev,
standard requires that the agenc)
reasonald mi nd mi ght accept as adegqua
will not re-weigh evidence or make credibility determinations. In the treg
physiciancontext, according both to case law and agency regulations, SSA
give the treatingpp hy sisopanbon Asubstanti al
good cause is shown to the contrar
SSA does not have to give the opinion controlling weight. Good causes for
the treatingp h y s i opiniamléss wight include when it is not supported
evidence, the evidence supported a contrary finding, or the opinion is
conclusory or inconsistent. If SSA declines to give the tregtitygicianopinion
controlling weight, it must clearly articulate itsasons for doing so. If the agen
articulates specific and particular reasons, failure to give the trgatngy s i
opinion controlling weight will not result in a reversible error, so long aj
reasons are supported by substantial evidence.

(Saurces MacGregor v. Bowen, 786 F.2d 1050 (11th Cir. 198&wis v. Callahan, 125 F.3
1436, 1440 (11th Cir. 1997Rhillips v. Barnhart, 357 F.3d 1232 (11th Cir. 2003); Moor¢
Barnhart, 405 F.3d 1208 (11th Cir. 200®ainous v. Astrue, 402 Fed. App 472 (11th Cir.
2010); WinschelvCo mmér of Soc. Sec. , 631 F.3d 117
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APPENDIX E: LETTER FROM NATIONAL ORGANIZATION OF SOCIAL SECURITY CLAIMANTS'’
REPRESENTATIVES

NATIONAIORGANIZATION OF

SOCIALSECURITCLAIMANTSREPRESENTATISE
(NOSSCR)

560 Sylvan Avenue A Englewood Cliffs, NJ
Telephone: (201) 587228 A Fd%:42( A0kma567 nosscr @att.net

Executive Director
Nancy G. Shor

December 19, 2012

Amber Williams

ACUS Attorney Advisor

Administrative Conference of th e United States
1120 20th St., NW Suite 706 South
Washington, DC 20036

Re: Comments on the ACUS study of the role of courts in reviewing SSA
disability decisions

Dear Ms. Williams:

Thank you for the opportunity to submit comments on the ACUS study of the
role of courts in reviewing SSA disability decisions, specifically, as it relates to
the oOtreating physician rule. 6

To provide background about our organization, NOSSCR was founded in 1979
and is a professional association of attorneys and other advoc ates who represent
individuals seeking Social Security disability and Supplemental Security Income
(SSI) disability benefits. NOSSCR members represent these individuals at all
Social Security Administration (SSA) administrative levels and in federal court

We are a national organization with a current membership of more than 4,000
members from the pr ivate and public sectors and are committed to the highest
guality legal representation for claimants.

Our comments focus on the impact of the study on the millions of claimants and
beneficiaries with severe disabilities for whom  Title Il and SSI cash benefits,
along with the related Medicaid and Medicare benefits, are the means of
survival.

1. What i s NOSSCRO3s posi tion on SSAOsr curre

policies regarding the treating physician rule?
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We believe that the current regulations and policies provide detailed guidance
for adjudicators and the public.

Prior to 1991, SSA had failed to promulgate compre hensive rules for weighing

medical evidence in disability claims. As a result, the courts stepped in to fill the

void. The circuit courts established an extensive collection of precedent in this

area. The otreating physi citandproviddd &gidly exi st e
similar guidance. Generally, the opinion of a treating physician was to be given

more weight than that of a consulting or non -examining physician. While some

variations existed from circuit to circuit, the biggest split at the time was

between the circuits and SSA.

Finally, in 1991, SSA moved to address this problem when it published final

rules describing the weight to be given all medical evidence, including reports

from treating physicians and consultative examinations. 1 The extensive circuit

case law played an important role in development of the regulations. Even SSA

stated that it had obeen guidedd by basic p
circuit courts generally agreed. These principles are:

1. o[ T] r eat i ng ncetendstolavea speabkintrinsic value by
virtue of the treating sourceds relations
2.0[I']f the Secretary [now Commi ssioner] de
he should provide the clai man#2 with good

Since 1991, the courts have applied and upheld the validity of the regulations,
even when they differed from pre -1991 circuit precedent. In the Second Circuit,
which arguably had one of the most liberal treating physician rules, the court
upheld the validity of the 1991 medical evidence regulations. 3

2. What suggestions does NOSSCR have, if any, for improving the
current regulations and/or policies regarding the treating physician
rule?

Under the SSA regulations,onlyan 6acceptabl e medi aldishtheour ceo
exi stence of a omedi cal | y+ SBA ttamsiders evidnéee | mp a
from oOacceptabl e medi cal sourcesbéo t o be 0
otreating Sourced rul e.

156 Fed. Reg. 36932 (Aug. 1, 1991).
2|d. at 36934.

3 See Schisler v. Sullivan , 3 F.3d 563 (2nd Cir. 1993).

420 C.F.R. §§ 404.1513(a) and 416.913(a).

®20 C.F.R. §8 404.1527(d) and 416.927(d); 20 C.F.R. §§ 404.1527(d)(2) and 416.927(d)(2).
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SSA should expand the list of oacceptabl e medi cal sourcesbéo
practitioners, physician assistants, and clinical social workers , who are all

licensed and credentialed under state law. Delays in the disability claims process

often arise when SSA requires a consultative e xamination to confirm the

diagnosis made by a nurse practitioner, physician assistant, or licensed clinical

social worker.

Millions of Americans now rely on these licensed practitioners as their primary

providers of physical and mental health care. Base d on current trends, these

health professionals wild/ become an increas
workforce & a role that the federal government is committed to promoting.

Because these professionals are licensed by states, expanding the list of

acceptable medical sources to include them protects the integrity of the disability

programs. Most importantly, it will streamline the process, ensuring that eligible

individuals access benefits in a timely manner.

A recent report by the National Law Cente r on Homelessness & Poverty makes
the argument for expanding the types of health care workers who can be
acceptable medical sources, especially for claimants who are homeless. The
report makes recommendations for how SSA can expand the categories of
treating health care professionals who are considered acceptable medical
sources.b

3. What legal or practical concerns does NOSSCR have, if any,
regarding the treating physician rule as applied within the SSA
adjudicatory process and as reviewed by the fed eral courts?

The current regulations require adjudicator :

we [i. e. ., SSA] received when determining
including those from treating sources. 7 The regulations also require adjudicators
tooconsider all of the ¢é factors [in the r e

give to any médndalt oopimaikend& i ndi ngs about
s h o wsCorsistent with the second guiding principle for the  regulations, the

6 Improving Access: Expanding Acceptable Medical Sources for the Social

Security Administration Disabili ty Determination Process ( May 2012) ( 0O NLCH
Reporto). bAtp:/Avivw. rdcbpl org/coatént/pubs/5.14.12% 20Improving
%?20Access,%20FINAL.pdf .

720 C.F.R. 88 404.1527(d) and 416.927(d).

8 1d.

920 C.F.R. 88 404.1527(c) and 416.927(c).
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courts have required adjudicators to provide a rationale, explaining how the
factors were applied to determine the weight given to medical opinions and to
provide valid reasons for discounting or rejecting the opinions of treating
sources.

We review hundreds of district court and circuit court cases involving Social

Security and SSI disability claims every year, with many decisions resulting in

court-or dered remands. The most frequent reasc
failure to arti culate supported and valid reasons for rejecting or discounting

medical evidence from treating sources.

SSA6s regulations require that o[w]e wild.l a |
of determination or decision for the weight we give your treating so ur ceds

opi niooTme €ailure to provide a rationale leaves the court unable to

adequately review the record since the court cannot determine how the ALJ

weighed the evidence or why the ALJ may have rejected an opinion. As a result,

the court has no choic e but to remand the case for further development of the

record.

4. What legal or practical concerns would NOSSCR have, if any, if SSA
weighed all evidence under the same standards, regardless of the
source of the evidence?

Unless a treating source opini 0 n I s entitled t o controll
regulations already provide that all medical opinions are evaluated under the

same factors.11  These factors are: (1) treatment relationship, including length

of relationship, frequency of examination, and natu re and extent of treatment

relationship; (2) supportability; (3) consistency; and (4) specialization. 12

It should be noted that evidence from a treating source is not automatically

accorded ocontrolling weight. ¢ Urmsdmnion t he r €
is given controlling weight only if : (1) i t-suppoded loywneetidally

acceptable <clinical and | aboratory diagnost
i nconsi stent with the other subst &nif aal evi

treating sourc e opinion is not given controlling weight, SSA will apply the other
factors listed above. 14

1920 C.F.R. §8 404.1527(d)(2) and 416.927(d)(2).
1120 C.F.R. §8 404.1527(d) and 416.927(d).
1220 C.F.R. §8§ 404.1527(d)(2)8(d)(6) and 416.927(d)(2) 3(d)(6).
i 20 C.F.R. §8§ 404.1527(d)(2) and 416.927(d)(2).
Id.
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5. Does NOSSCR believe that the changes in the health care system

over the past twenty years since the regulations were originally
adopted affect the basis or efficacy of the treating physician rule

today? If so, why? If not, why not?

As discussed above, we recommend that SSA ex
medi cal sourceo t o Il nclude a bng cseuctcesy rang
specifically nurse practitioners, physician assistants, and clinical social workers,

who are all licensed and credentialed under state law.

Non-physician health care providers are increasingly the primary care providers
for many individuals.  As a result, these treating medical providers will become
an important source of medical information about their patients. The federal
government has recognized the importance of these medical providers as part of
the network of health providers. As not ed by the National Law Center on
Homelessness & Poverty in its report:

Finally, expanding the list of acceptable medical sources to include these
professionals protects the integrity of the SSDI and SSI programs. Nurse
practitioners, physician assistants, and licensed clinical social workers are all
highly trained professionals who provide excellent primary physical and
mental health care. Practice and licensing standards are generally consistent
across states, so SSA can be assured that all nurse practiti oners, physician
assistants, and licensed clinical social workers are held to appropriately high
standards. 15

Thank you for asking us to provide these comments.

Very truly yours,

Nancy G. Shor
Executive Director, NOSSCR

Ethel Zelenske
Director of Government Affairs, NOSSCR

15 NLCHP Report at 15.
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A, -

National Association of Disability Representatives

Decanber28, 2012

Administrative Con&rerce of the United States
Amber Williams,

AttorneyAdvisor

1120 20" Street NW, Suite 706 Soth
Wadhington,DC 236

DearMs. Williams:

Thank you for the opprtunity to share aur suggestions and cocerns with the ACUS. Our
resporsesto your guestionsare below.

1. WhatisNAD R Gasition on SSAG current regulations and/or paiciesregarding thetreating
physician rule?

SSA definesa trditingsourc eab20 CFR 4041502 (2012):

fi T rtirgasouce meansyour own physician, mychdogist, or aher aceptade medca souce who
providesyou, or has mvided you, with medcal treadment or evaludion andwho ha, or has hadan
ongang treamentrelationshp with you. Geneally, we will corsiderthatyou have an onging treagment
relationshp with an aceptable medcal souce whenthe medcal evidenceestalishes that you se, or
have seen,the source with afrequencycorsistentwith acceged medcal pradicefor thetype oftreament
andor evaluation requredfor your medcal condtion(s). We may corsideran acepable medcal souce
who hastreaed orevaluaed you orly a few times or ofy after longintervals (e.g.,twice ayea) to be
your treding souce if the reture andfreqency of the treatment or evaluaion is typical for your
condtion(s). We will not condder an aceptale medcal souce to be your treding souice if your
relationship with the sourceis notbased on your medcal needfor tregmentor evaluaion, butsdely on
your needo oltain areport in suppet of your daim for disability. In sich a cae, we will condgderthe

acaeptable medcal souceto be a mntreding souc e . 0

SSA exdainshow opinion evidenceis evaluatedat 20 CFR 404.15272012):
http://ssa.gov/OP_Home/cfr20/404/404-1527.Hm
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Thelength of thetreding relationship, frequencyof examinaion, nature andextent of thetreatment
relationship, supportaklity, corsisteng, specidization, and dher factors are supmsed to be
corsidered, when SSA is dedding how much weght to give to opnion eviden®. Gengadly,

treating souceG opnions are entitled to great, if not cortrolling weight, aslong asthey are not
inconsistent with the record as awhole (see aso Policy Interpretation Ruling SSR 96-2p, re:

Giving Controlling Weght to Treating Saurce Medica Opinions:

http://www.ssa.gov/OP_Home/rulings/di/01/SSRI6-

02-di-01.itml and SSFB6-5p re: Medcal Souce Opinionson IssuesReservedto the Canmissioner:
http://www.ssa.gov/OP_Home/rulings/di/01/SSR96-05-di-01.html).

TheseRegulationsare simple yet condse, andthe Rulings give excdlent guidane. NADR suppats
this approach, asrepresentativesunderstand thatno urceisin abeter position to know the reture
and everity of a clamanté imparmerts and their fundional restrictionsthanthetreating physician.
It is important that adjudicaors at the state agendesreceve ketter training and excouragement to
apdy these Regulations and Rulings. Treating physiciansd opinions 7 especidly regarding the
clamarnts éunctioningi should routinely be requested at the initial andreconsideration levels, and
giventhe poper weighting perthe Reulations. Better training of adjudicators and erforcement of
the current Regulations and Rulings wauld ensure that acarate decisions are madeasearly in the
processas possible, berefitting vulnerable claimarts and saving SSA resources that are wasted by
unneessary appeals. Administrative LawJudges(ALJs) and gaff attorneys, onthe whole,seemto
undestand andapply the Regulations and Rilings more dten than adjudicators 1 which is a
principle reason why so many denals are reversed by ALJs. Another important factor is that the
record is dten incanplete at the initidl and remnsderation levels, yet with representative
involvement (patticularly atthe tearinglevel), betterandmore camplete eviderce (most oftenfrom

thetreaing physicians) enatbesthe ALJsto make more accuate decisions.

SSA issued aNotice of Proposed Rulemaking (NPRM) re: i H oWie Coll ect andCondder Evidence
of Disaldlityd (76 Fed. Re. 20282, 4/12/11). Here is a link to the tex:
http://www.gpo gov/fdsys/pkg/FR-2011-04-12/html/2011-8388.Hm

NADR sulmitted canmentsto this NPRM on 6/10/11; a copyof our submitted commensis attached.

SSAG Regulations and pdliciesrequire adudicators and ALJsto recortact the treating physician
when adiitional information or clarifi cationis neectd, before ordering a conaultative exaninaion
(see 20CFR 4041512d) and (e)(2012) andHALLEX 1-2-5-18 to 20 and 11-4-1-2). Thisrequrement

shoud bereinforced duingthetraining process.
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2. Whatsuggestions daees NADR have, if any, forimproving the curent regulationsandor policies
regarding thetreating physicianrule?

NADRGs paitionis thatthe majority of existing Regulations and Rulings are suficiert; there may be
a needor better training to assure that adjudicators and ALJs are awvare of the procedues in place,

andfollow themacardingly.

3. Whatlegal or practical concerns dees NADR have, if ary, regarding the treating physician

rule asapplied within the SSAad udicatory process and asreviewed bythefedera courts?

We are concerned that despite the fact that SSRs %6-2p and 96p were issued more than 16
yeas o, to date theyare notapplied cansistently.

4. Whatlegal or practical concerns would NADR have, if any, if SSA weighed al evidence

underthe same stardards, regardless of the source ofthe evidence?

NADR would grongly opposea charge in existing pdicy to allow SSA to weigh dl eviderce urder
the same stardards. SSAG Regulationsand Rulings make it clear that there is a hierarchy of medca
soucesthat should be followed, depnding on numerous factors, including specialization, length of
treating relationship, supportability and camsistency with the evidence. NADR suppats this
approach aslogical andpragmatic, but with the urderstanding thatthe world of med cine hascharged
over the last two de@des(see aur resporse to number5). There is simply noway thata consutative
exaninaioni represertingasingle, oftenvery brief fisnapshot intime 6 shoud have the same
weight asmedcal recrdsand opnions fromatreating souce thathasknown the claimantfor years.
Thereis evenless suppat for the state agencyreviewing physiciansdopinions,giventhattheynever
exanine the daimarts, have incomplete records, and are urder tremendousproduction pressures

that leadto inaufficient analysis.
5. DoesNADR bdieve that the ctangesin the hedth care system over the past twenty yeas

since the regulations wae aiginaly adgted affect the basis or efficacy of the treating
physicianruletoday? If so, wty? If nat, why not?
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Theworld of medcinehascharged, andcontinuesto charge. Per20 CFR 404.1513(a)(2012), SSA
currertly definesit Aceptable Medical Saurces os:

fi(1) Licersed ptysicians(medcal or oseopdhic doctors);

(2) Licersed orcertified pychdogists. Induded ae school psychdogists, orotherlicersed orcertified
individuds with athertitleswho peform the same fundion as achool psychdogistin aschoolsetting,
for puposs of establising menal retardaion, leaning dsabilities, and bodeline intellectual
fundioning ony;

(3) Licersed opometrists, for puposs ofestalishing visual disardes orly (excep, intheU.S. Virgin
Islands, licersed ogometrists,for the measurementof visual aclity andvisual fieldsonly);

(4) Licersed podltrists, for purposes of estalishing imparmerts of the foat, or footand anke only,
depenihg on whetherthe Satein whichthe podlatrist pradicespermits the padice ofpodatry onthe
footonly, orthefootand aiile; and

(5) Qudifi ed speech-language athdogists, for puposs of estabishing sgechor languageimparmerts
only. For thissource, i q lifie deansthatthe speed-languaggahoogist mustbelicersed bythe Sate
professionallicersing ag@cy, or befully cetifiedby the State eduation agencyin the Sate in which he

or she padices, or hold a Certificate of Clinical Competence from the American Spech-Languag-
HeaingAssodiation . 0

Increagd involvement of Physicians Assistarts, Nuse Ractitioners, Plysical Therapists, and socid
workers in patient care is areadity with which SSAhas yet to contend. While SSR06-3p gives
guidanceon accepting medca opinions from soucesother thanthosethat are deeme d = fptabtecoe
by SSA, it is oftenthecasein aurrentadjudication (espedaly atthe initial and recondderation levels)
that medcal eviderce fromyeas oftreatmentwith a PA, NP orLCSW is swept aside, to be redaced
by the opnion of a consuting MD who sesthe patient for 30 minutesor lessé solely because the
primary treatingsouceisnotdeeme d  étabte® SSA shoudd corsider revising the R@ulationsto
better reflect todayGs treatment practices. Hereisalink to SSR 06-3p:
http://www.ssa.gov/OP_Home/rulings/di/01/SSR2006-03-di-01.hml

Themove towards electronic medcal records hasaready demondrated the potential to dramatically
reduice SR G adjudicative processing times, while ensuring a more canplete medca recad is
obtained. SSA shauld incorporate functional questionnares (fimedca source statements dand
fiinterrogatories @ommonly used by representatives) to beter obtain the clinical information and
restrictions fromthetreating physiciansealierin the process.

We appreciate the opportunity to share aur membersdconcensand suggestions with you.

Regards,

\Heal ‘
Candilss 0L

Trisha Cardillo, ADR

President of NADR

Attachment: NADR Commerisre: DocketNo. SSA-20100044 [76 FR20282 (April 12, 2011)]
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I_National Association of Disability Representative_s—|

JunelO, 2011

Office of Regulations

Social Security Administration
137 Altmeyer Building

6401 Security Boulevard
Baltimore, MD 212356401

Submittedon www.regulations.gov
RE: Docket No.SSA-20100044
DearSir or Madam:

On behalf of the more than 600 members of the National
Association of Disability Representatives(NADR), we write in
reply to the Social Securty Administration's (SSA) request for
comments[76 Fed. Reg. 20282 (April 12, 2011)] on its notice of
proposedrulemaking on "How We Collect and ConsiderEvidence
of Disability.” NADR is a professionalorganization comprisedof
non-attorneys and attorneys who assist people in applying for
disability income assistance from the Social Security
Administration. Weappreciatethis opportuniy to commenton the
proposedule.

In general, we believe that the editorial corrections and non
substantivechangesproposedin the rule will provide more clarity
and consistency. Weagree that SSA's efforts to dramatically
improve the evidencecollection processthrough the increaseduse
of Health Information Technology will speed the review of
evidence,reducethe needto recontacttreating source, and reduce
the number of Consultative Examinations(CE) needed. However,
we strongly disagree with SSA's proposal to eliminate the
requirementthat it recontacta claimant'smedicalsource(s)whenit
needsto resolve an inconsistency or insufficiency in the evidence
provided. We believe -- and Social Security's ownrulings and
regulations recognize-- that the treating physician is the best
informed and mostiikely sourceof information abouta claimant's
medicalcondition. Ratherthanabandoningthe effort to obtain
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information from the treating source,SSA shouldexplorewaysto makethe process
by which it requestanformation from thetreating physicianmore efficient and
effective whenit attemptsto fill gapsin a claimant'smedicalrecord.

Following areour commentson specific sectionsof the proposedrule.

Sec.404.1519a When we will purchase a consultative examination and how
we will useit.

The proposedrule would eliminate the current requirement that SSA first
recontacta claimant'streating physicianor psychologistor other medical source
whenit determineghat the evidencereceivedfrom thosesourcesis inadequateo
determinewhetherthe claimantis disabled. In the explanationof changes SSA
assertghat "[t]here are situationswherewe needthe flexibility to determinehow
bestto resolveinconsistenciesand insufficiencies in the evidence,"and that the
proposedchangewould "shortencaseprocessingime and conserveresources'in
somesituations.

SSA providestwo examplesto demonstratehe needfor the change. Thefirst is
"when your medical source(s)doesnot specializein the areaof the impairment
you havealleged;" the secondis when"issuesrevealedin the medical evidence
are betterclarified by someoneotherthanyour medicalsourcés)."

Existing regulationsgive SSA the flexibility to determinehow bestto resolve
inconsistenciesand insufficienciesin the evidence. Section404.1512¢€)(2) states:
"We may not seekadditional evidenceor clarification from a medicalsourcewhen
we know from pastexperiencethat the sourceeither cannotor will not provide the
necessaryindings."

Further, Section404.1512(f states: "Generally, we will not requesta consultative
examinationuntil we have madeevery reasonableeffort to obtain evidencefrom

your own medical sources.However, in someinstancessuchaswhen a sourceis

known to be unableto provide certain tests or proceduresor is known to be
nonprodictive or uncooperative,we may order a consultative examination while

awaiting receiptof medicalsourceevidence."

The flexibility to order a consultative examination without first recontacting
medical sourcess containedin the currentregulations. Therefore,the proposed
changeis unnecessary.

Further, we are concernedthat, while SSA indicatesthat it "expect[s]that our
adjudicatorswould continueto recontactyour medical source(s)first whenwe
believe such recontactis the most effective and efficient way to resolve an
inconsistency or insufficiency”, the proposedchangewill instead result in
significantly more CEs being orderedat the taxpayer'sexpensewhen a clear,
specific requestto the treating source would result in more informed and
accurateinformation being provided faster and without the addedexpenseof
orderinga CE. NADR believesthat more diligent efforts to obtain specific
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informationfrom treatingsourceswill resultin a clearerpicture of a claimant's
longitudinaltreatmentasopposedto a onetime "snapshot"producedby a CE.

We are concerned that eliminating the requirement that SSA recontact a
claimants medical sourceswould not resultin greaterefficiency or effectiveness.
Medical evidence from treating providers is key to ensuring that eligible
claimans areawardedbenefitsat theinitial level whenthe onetime evaluation
madeduring a consultativeexaminationwould not provide the evidencenecessary
to makeafavorable detemination. If morecasesare decidedat theinitial level
without evidencefrom the treatingproviders,ALJs will beara greatetburdenof
completingthe evidentiaryrecordatthe hearinglevel.

Ratherthaneliminating the requirementthat SSA recontactthe treating physician
or other medical source -- the bestinformed and mostlikely source of
information about a claimant'smedical condition-- NADR proposesthat SSA
develop better processesfor requesting medical records.  Providingclear
guestionsto the treating physicianthat are targetedto SSA's disability criteria
will makeit easierand lesstime-consumingfor that medical sourceto provide
specific answersthat can fill in the blanks when the evidence is either
inconclusiveor insufficient to make a determination.

For example, SSA might develop templatesof conditionspecific questiondo

sendto treating physiciansin addition to blanketrequestsfor medical records.
This would help SSA obtain more accurateand better information from the

treatng physicianmore expediently. Also, taking stepsto assurethatthe request
actually reachesthe treating physician rather than languishing in the medical-
records office will greatly improve the process. A direct phone call to the

treating physicianis often the most expedientway to fill gapsin the medical
record.Bette training for DDS staff on theseproceduresalso will help to assure
thatthe DDS is building a recordthat is morein line with the processemployed
by ALJs, thus improving the prospets of gettingthe right decisionsoonerin the

processandreducingthe needto pushsuchcasedo the hearinglevel.

NADR recommendghat SSA be requiredto documentat leastthreeattemptsto
contact the medical source before ordering a CE. For claimants who have
representativesSSA should makeit standardoperatingprocedureto senda copy
of the requestedadditional information to the representativeat the time it is
requestedf the treating physician. Representativeare willing andableto assis$
SSA in getting the information it needs. Such coordination will reducethe
administrativeburdenon DDS offices aswell.

Improving SSA's processfor recontactingtreating physicianswill be much more

effective and efficient- andlesscostly-thanordeing CEsin providing SSAwith
theevidenceit needsto makeaninformeddecision.
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Sec.404.1520b How we consider evidence
When SSA doesordera CE, NADR recommendsthat the following stepsbe
takento assurethat the examinationproducesnformation thatis asaccurateand

informed as possible:

A Before the exam,SSA shouldprovide the claimantand, if thereis one,
his/herrepresentative list of what medical information will be sentto
the CE provider.

A The claimantand representativeshould be given the opportunity to
submitinterrogatoriego the examinerbeforethe exam.

A Unless a fully favorable decision can be made basedon the CE, the
resuls of the CE should be provided to the representativefor comment
beforeSSA makesa decision,andthe treating physiciansshould havethe
right to raiseobjectionsor commenton the CE report.

A As happensatthe hearinglevel, SSA should be requiredto proffer a CE
report and provide the claimant and representativean opportunity to
commentand/orobject.

A The resultsof the CE shouldonly be consideredsupportiveand never
consideredmoreunlessit is the only medicaldocumentation.

Conclusion
We urge SSA to retain the current requirementthat SSA recontacta claimant's

treating physician, psychologist or other medical source when evidence is
insufficient or inconclusive. Further,we believethat bettertraining for DDS staff
aboutprocessunification will resultin betterrecordbuilding atthe DDS level,
andtherdore fewer appeals. Finally, when CEsarerequestedclaimants,
representativesand treating physiciansshould have the opportunity to both
provide questionsto the examinerandreview andcommenton the CE report.

NADR appreciateghe opportunityto share the views of our memberswith SSA.
Thank you for considerationof our comments.

Sincerely,
ScotE. Whitaker Art Kaufman
President Legislative Chair
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APPENDIX G: PRIVATE HEALTH PLAN ENROLLMENT (1988-2012)

Distribution of Health Plan Endément for Coveed Workers (by Plan Type), 1982012

1988 16%
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2001
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24% |
21% |
23% |
|

|

18%
17%

2005
2006 13% [4%]
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2012 9% | 19% |
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(Source Kaiser Family Foundation/Health Research & Educational Trust, 2012 Employer Benefits Health Burilgy5.1 (2012) available at
http://ehbs.kff.org/pdf/2012/8345.9df
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To empiricaly assesshe impact of SSR 083p on SSA disability adjudicationstaff
from the AdministrativeConferenceeviewedthe outcomes odll federal district court cases
published in the LEXIS dabase from 2009 to 2012 thatolved (a)application ofthis (b)
to opinions of other evidenadfered bynurse practitionerghysician assistants, or licensed
clinical social workers.The database of cases was compiled by using the following search
sting:

"SSR 0603p" and "other source" and ("nurse practitioner" or nurse or
"physician’s assistant” or "physician assistant” or "social worker" or LCSW or
MSW or NP) and (remand! or reverse! or affirm! or vacate! or deny or denied
or grant! or awardor recommend!) and ("district judge” or "magistrate judge”
or "chief judge" or "district court judge") and date(geq (01/0a22@nd leq
(12/31/2012))

In all, the database included @@istrict court cases from every federal circuit, except the
District of Columbia (which had no relevant published decisions during these three years).
Each case was reviewed to determin@itecome i(e., affirmance, remand, or reversaljhe
results of this analysis are presentedables 13 and 1delow.

Table 13: Outcomes of District Court Cases Applying SSR 0603p, By Circuit (200912)

| T T T T m N
3rd 4

th 5th 6th 7th 8th 9th 10th 11th  All
Federal Circuits
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(Note Vertical barsmdicate one standard deviatipn.
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Table 14: Annual Number of District Court Cases Applying SSR 0803p, By Circuit
(200912)
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The @blesin this appendixwere developed usingublicly available information
posted o the Internet Y relevant professional organizations and secondary solisted
below.

RESOURCES

NURSE PRACTITIONERS

ProfessiondEducationaOrganizations

American Association of Nurse Prdiners (Www.aanp.org)

National Nursing Centers Consortium (www.nncg.us

American Nurses Credentialing Center (www.nursecredentialing.org)
National Council of State Boards of Nursing (www.ncsbn.org)
American Association of Colleges of Nursing (www.aacn.edu)
American Nurses Credentialing Center (www.nursecredentialing.org)

=4 =4 =8 -8 -8 A

Secondary Sources (Reports/Articles/Studies)

1 Institute of Medicine, National Academy of Scienthge Future of Nursing: Leading
Change, Advancing Heal{2011)

9 Kaiser Family FoundatiomNurse Practitioner Prescribing Authority and Physician
Supervision Redrements for Diagnosis and Treatm¢g011)
(http://www.statehealthfacts.drg

1 Kaiser Commission on Medicaid and the Uninsutetghroving Access to Adult Primary Care
in Medicaid: Exploring the Potential Role of Nurse Practitioners and Physicians Assistant
(2011)

1 National Health Policy Forunf,apping the Potential of the Health Care Workforce: Seope
of-Practice and Payment Policies for Advanced Practice Nurses and Physicians Assistants
(Background Paper No. 76) (July 2010)

1 Ann Ritter and Tine Hansehurton The Primary Care Paradigm Shi20 Health Lawyer 21
(April 2008)

1 Center for Health Professions, Univ. of Calif., San Franci®eeyview of Nurse Practitioner
Scopes of Practice in the United Sta{2307)

PHYSICIAN ASSISTANTS
Professional Organizatisn
9 American Academy of Physician Assistants (www.aapa.org)
1 National Commission on Certification of Physician Assistants (www.nccpa.net)
9 Association of Family Practice Physicians Assistants (www.afppa.org)
9 Accreditation Review Commission on Education forRtigsician Assistant
(www.arcpa.org)

Secondary Sources (Reports/Articles/Studies)
1 National Health Policy Forunf,apping the Potential of the Health Care Workforce: Seope
of-Practice and Payment Policies for Advanced Practice Nurses and Physiciansmssista

(Background Paper No. 76) (July 2010)

LICENSED CLINICAL SOCIAL WORKERS
Professional Organizations
1 Association of Social Work Boards (www.aswb.org)
1 National Association of Social Workers (www.naswdc.org)
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Table 15: StateLicensing Standards for NPs, PAsand LCSWs

PostGraduate Nursing Degree 500 hrs of clinical practice National Exam CE: Professional development
from Accredited Program requirementand5,000 practice hrs
(Master 6s -Mhed re [50 states & DC] [50 states & DC] or renewal exam

certificate, or DNP)

RenewalEvery 5 yrs
[50 states & DC]

[50 states & DC]

Graduation fromAccreditedPA 2,000 hrs of clinical rotations National Exam (PANCE) CE: 100 hours every 2 yrs
Progrant Renewal: Every 6 yrs
[50 states & DC] [50 states & DC]
[50 states & DC] [50 states & DC]
PostGraduate SociaVork Degree 2 - 4 years of supervised pest National Exam (Clinical or Advanced CE: 20- 40 hourgavg.)
(MSW or PhD) graduate clinical practice Generalist) [47 states & DC, USVI, PR]
[49 states & DC, USVI, PR)
[50 states & DC, USVI, PR] [50 states & DC, USVI, PR] Renewal: Every B yrs
State Exam (CA) [50 states & DC, USVI, PR]
& There are currently 170 accredited PAgmoa ms nati onal | y. Most PA pr og e.g MastemoivZcierte irs Metign@MMScoymMastér of Rlaysidiae r 6 s
Assistant StudiesiIPASO), Master of Health Scienc@JHS0), or Master of Clinical Medical Science). PA educatiom@eled on the medical school curriculum, with an average length of
27 months. See http:www.aapa.org; http://afga.org/acc_programs/. Some states also impose additional educational requirements for licenSee.

https://www.aapa.org/uploadedFileshtent/ Your_PA_ Career/Licensing_and_Certification/Resource_ltems/Requirements%20for%20Licensure%20_Summary%20CHz2t1 Yo20fl 1

® Colorado requires two years supervised {gpatiuate clinical experience for certification as an Advai@ederalis LCSW, and one year of such clinical experience for Clinical certification.

¢ Currently, in California, clinical social workers must pass written and clinical vignette examinations administered dtg fBeastl of Behavioral Services for licensukéowever, recent
legislation modified the stat@dministered examinations. As of January 1, 2014, the adatistered examinations for LCSWs will consist of a separate law and ethics examination (to be

taken while the LCSW candidate during his or &apervised clinical work experience) and a clinical examination (to be taken after completion of all supervised worlkc&xp8gen
http://www.bbs.ca.gov/bd_activity/legarchive_12.shtml (last visited Feb. 1, 2013).
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Table 16: State Scope of Practice Standards foNPs

Yes None Yes
—>
[18 states & DC}

No [8 states] Prescription oversight only (9 states) Take medical histories and conduct physical Yes

» examinations; diagnose and treat illnesses; order

interpret testsmake referrals to other health care

providers; counsel on preventive health Bare

No [24 states] Oversight by physician or other specified medical professio Yes

via collaboration, deleggion, or supervision; typically need nc
—> be onsite €.g, telephone or email availability, review of
specified percentage of charts) (24 stdtes)

& States that permit NPs to practiag@omously without protocols for supervision or collaboration with a physician or other medical professional are: AK, AE,IDQA, ME, MD, MT,

ND, NH, NM, OR, RI, UT, VT, WA, WY, and the District of Columbi&ee Kaiser Family Foundatio\lurse Pactitioner Prescribing Authority and Physician Supervision Requirements for

Diagnosis and Treatment (201&yailable athttp://www.statehealthfacts.org/comparetable.jsp?ind=890&cat =8&sub=103&yr=200&typ=5&rgnhl=41&nétkIP, 2013 Nurse Practitioner

State Practice Environment, http://www.aanp.org/legislategulation/stat@racticee nvi r onment (|l ast vi sit ed -byState Guide to RegulaBons RegamdiayC , N N C (
Nurse Practitioner and Physician Practice, http://www.nncc.us/sitedshadf/final%20%20nncc%20guide%20t0%20np%20practice%20regulations%2010.pdf (last visited Feb. 1,

2013); see alsd\ational Council of State Boards of Nursir@pnsensus Model for APRN Regulation: Licensure, Accreditation, Certification & Educatic@dBNC6 s APRN Campai gn
Consensus: State Progress toward Uniformity, https://www.ncsbn.org/2567.htm (last visited Feb. 1, 2013) (maps of impiestensatf 2008 APRN model rules).

® These are the NP practice authorities relating to diagnosis atchérat for the vast majority of states. For nuances in particular states, see, e.g., AANP & NNCC websites list&kabove.
supranote a.

° NP prescription oversight required in ARY, MA, MI, NJ, OK, TN, and WV. Seed.
4 These states are: AGA, CO, DE, FL, GA, IL, IN, KA, LA, MN, MS, MO, NE, NV, NY, NC, OH, PA, SC, SD, TX, and VA. With a few exceptifires, CT, IN, MN, and PA), these

states also require some form of written agreem8ee id. Only 7 states require ogite physician oveight or supervision, and, even in these states, tist@presence is minimat.g, once
per month, 10% o fSeeAnR Rider gmd Tane Hanseferrton, iThm Brimary Care Paradigm Shift, 20 HEALTH LAWYER 21, 25 & Tbl.1 (April 2008).
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Table 17: State Scope of Practice Standals for PAs & LCSWSs

Independent
Practice Oversight Requirements Practice Authorities (Diagnosis & Treatment)

Prescriptive

Permitted? Authority

No Oversight required by physician or other specifit Take medical histories and conduct physical examinations Yes
medical professiaal (such as osteopath), but diagnose and treat illnessesger and interpret tests; assist in
supervision/collaboration typically need not be a  surgery and perform other procedures; counsel on preventi [50 states & DC,
site €.g, telephone or email availability, review ¢ health care; make rounds in hospitals and nursing Homes ~ Guam, NMI]
specified percentage of chafts)

Yes® No Assess, diagnose, and treat of mental, emotional jtoagn No
behavioral, and psychiatric disorders; provision of psychother
or counseling services; crisis intervention; case manageme

[50 states & DC, USVI, PR]

a

For a summary of t he state | aws and regul ations governing physician
the_pa_profession/federal_and_state_affairs/resources/item.aspx?id=755. A typical scope of practice standard prowdes foree: APractice by PAs means per

with licensed physician or osteopath, of acts of medical diagnosis and treatment, prescription, preventive health baeerandfou nct i ons aut hori zed by the Boa
ANN. § 3-1201.02(13).

documentation of IPApsactciope. of F@nr aexijt stigebbéigationioh ché m gV éari |

PSome states also require written
ten scope of practice submitted t o-1410G1NVH CORER.8.p.pr ov al c

each PA/supervising physicianteamteinr e t hat wr it

‘While the vast majority of state regul ati oonfs sutsaet etsh eu stee rom hiielri creenfseerde nccleisn i csaul ¢ hs oacsi afl | |
master clinical social workena s t &ee https://www.datapathdesign.com/ASWB/Laws/Produgi/LawWebRpts2DLL.dI/EXEC/1/0f7wpkeOxq6rjwlagtdOrO8knxtgdditionaly, some
states impose additional licensing, continuing education, or other requirements for independent clinical social workigractice
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