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The Alien Legalization Program, authorized under the Immigration Reform and Control
Act of 1986, created a program to allow certain aliens present illegally in the United States to
convert their status to that of a legal resident. The program is administered by the Immigration
and Naturalization Service and has a short and defined lifetime, which is heading toward
completion. The legalization program contains two separate pieces: the "section 245A"
program, for aliens who have been in the country since January 1, 1982; and the "special
agricultural worker" (SAW) program, for alien farmworkers who worked in specified agricultural
employment for at least 90 days during a specified period. The application period for the
"section 245A" program ran from May 5, 1987 through May 4, 1988. The application for the
SAW program ran from June 1, 1987 through November 30, 1988. Although the INS has acted
on most of the cases, some are likely to remain pending for months. Moreover, as described
below, the second phase of the process is still ongoing.

The Administrative Conference has studied the INS's processing of alien legalization
applications from the standpoints of what improvements can be made by the INS in the
remaining phases of the legalization program itself, and what lessons can be applied in future
mass decisionmaking programs by the INS or by other agencies. This Statement does not
address the merits of litigation over the regulatory ground rules of the program, but only the
procedures for handling the applications themselves.

Description of the Process

The Alien Legalization Program has been administered by the INS using a framework of
local Legalization Offices (LOs) (107 of them across the country) and four Regional Processing
Facilities (RPFs) to process the more than three million applications for legalization that were
received. Applications are filed with the LOs, where interviews are conducted and
recommendations for action are made. The files are then sent to a central processing center in
London, Kentucky, following which they are forwarded to one of the four RPFs across the
country. The RPFs make the determinations on the applications, based on the file material.
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Appeal of a denial of legalization status is available to the Legalization Appeals Unit (LAU) in
Washington, DC, and is based on the "administrative record." 8 U.S.C. § 1255a(f)(3)(B).

The legalization process has two phases. The first phase is to determine whether an
applicant qualifies for legalization. The second phase, which applies only to qualified section
245A applicants, involves a determination whether they qualify for permanent resident alien
status. (In the agricultural program, permanent resident alien status is automatic.) The initial
application period for both programs is now closed, and the INS has processed a large number,
although not all, of those applications.

The "remote decisionmaking" system employed in the Alien Legalization Program
involves decisionmaking at the four RPFs rather than at local levels. This system has provided
more consistency in decisions than other, more decentralized systems within the INS. Having
the determination made by a person removed from the individual who actually interviewed the
applicant reduced the potential subjectivity of decisionmakers. Because interviewers at the
local levels knew that their files would be examined in virtually every case, the quality of work
in the files has been relatively high. There are also suggestions that the system of regional
facilities promoted cost-efficiency.

The RPF remote decisionmaking system, however, has not been without problems. The
elimination of direct contact between the decisionmaker and the applicant, which helps
eliminate bias or prejudice, also eliminates the opportunity for first-hand credibility
determinations by the ultimate decisionmaker. The RPFs also have been very isolated from the
public, making it difficult for applicants or their representatives to acquire information about
the status of cases, among other things. The RPFs have had only limited access to legal advice
from INS attorneys, requiring them in at least one facility to seek advice from the LAU, which is
the appellate unit that reviews appeals of their decisions. There have been some difficulties
relating to the interaction between the LOs and the RPFs, and relating to the provision of
adequate notice to applicants at different stages of the program. There also has been reported
an unexpectedly high incidence of fraudulent applications, particularly in the agricultural
worker program, which the RPFs were not equipped to handle.

Overall, however, the system for deciding legalization applications appears to be
working fairly well. The results among the regions have been quite consistent so far. The INS
has been able to process large numbers of the applications, particularly in the first phase of the
section 245A program. Moreover, the INS has recognized many of the problems, and taken
steps to address them.
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From the INS experience, it is possible to derive some lessons, not only for other INS
programs in the future, but for other agencies that may consider using a system of remote
decisionmaking for a large volume of cases. There are also a number of lessons that can be
drawn about the Alien Legalization Program in particular. While that program is nearing
completion, to the extent that these comments refer to elements of the program that are
ongoing, the Conference encourages the INS to implement the suggestions to the extent
possible and to the extent that it has not already done so.

Conclusions

A. The Conference encourages agencies, including the INS, to consider using remote
decisionmaking where there is a large volume of cases to be decided on the basis of objectively
verifiable information within a written file, particularly where bias, prejudice or other
subjectivity may be a significant problem. This system appears to promote consistency among
decisionmakers, perhaps because of the more centralized nature of the process, and the fact
that it is easier for a small group of managers to confer on a regular basis about the
decisionmaking process. Agencies should, in implementing such a system, consider the
following suggestions:

1. In a remote decisionmaking system in which a file prepared on a local level will be the
basis for decisionmaking, there must be clear guidelines as to what are the necessary contents
of the file, and the use of standardized forms and checklists is encouraged.

2. Where the local office is making a preliminary recommendation to the remote
decisionmaking center, the local office should be instructed to provide an explanation for its
recommended decision that is sufficient to provide the remote center with the maximum
benefit of the local office's information and interaction with the applicant or other interested
person whose case is being determined (hereinafter "applicant"). Appropriate forms or formats
(e.g., computer entry) should be designed to ensure that the necessary information is
transmitted in a uniform manner to assist in review and retrieval.

3. It is important that adequate information be available to the applicants and their
representatives concerning their cases. To facilitate this, case tracking systems capable of
responding to inquiries should be developed. Applicants should be clearly informed of the
process relating to their cases, and be given adequate notice of each step that requires or
provides an opportunity for action or participation on their part.
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4. To avoid the appearance or actuality of conflict, it is important that the remote
decisionmaking centers have adequate access to legal advice relating to the merits of matters
before them from agency legal staff other than from the appellate unit, if any, that reviews
appeals of their decisions.

5. Ensuring input from local personnel on credibility issues is of particular importance. It
may be useful to consider ways of videotaping or otherwise recording interviews where the
applicant's credibility is at issue.

6. Where helpful, the decisionmakers at remote decisionmaking centers should be
provided the opportunity to work for a short period of time at a local office, giving them first-
hand experience in interviewing applicants, in order to provide them a better sense of the
implications of the information they receive.

7. The remote decisionmaking centers' managers should consult with each other
regularly on substantive and procedural matters, in order to ensure that their actions are
consistent.

8. It is important that the system be able to provide new or amended instructions to the
local offices quickly, so that consistency can be maintained and the benefits of experience
transmitted.

B. With respect to the Alien Legalization Program specifically, the Conference
encourages the INS to implement or continue to implement the following suggestions to the
extent that they refer to elements of the program that are ongoing:

1. Action should be taken to ensure that information concerning individual applications
for legalization is readily available to the applicant or his or her representative. INS should:

(a) Establish a method of tracking cases that would enable applicants or their
representatives to obtain information expeditiously concerning the status of their cases;

(b) Ensure that applicants are clearly informed concerning all of the steps required to
complete the legalization process, both initially and as actions are taken on their applications,
particularly where further action on their part may be called for;

(c) Recognize the need to extend completion times where applicants are unable to fulfill
educational requirements due to a shortage of educational facilities or programs;
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(d) Supplement existing mail communication with applicants, including through the use
of broadcast media. Particular attention should be paid to the mobility of many applicants, as
well as to the fact that applicants have not always understood the multiple-step nature of the
process, and thus have not realized that INS may be seeking to communicate with them.

2. INS should ensure that RPFs have sufficient access to legal advice from INS attorneys;
however, the RPFs should not seek legal advice from the Legalization Appeals Unit (LAU), the
office that reviews appeals of RPF decisions.

3. INS should consider making the following modifications in the way applications are
processed by the Legalization Offices (LOs) and RPFs:

(a) Including in the recommendation forms used by the LOs an additional option,
"recommended scrutiny," in order to assure that the RPF reviews the application, without
having to recommend denial for lack of another option.

(b) Arranging for the following in cases where fraud is suspected:

(i) Reinterviewing applicants whose cases have not been decided; in the case of SAW
applicants, such interviews should be done by specially trained decisionmakers with
knowledge of agriculture.

(ii) Using video cameras to tape remaining interviews, in order to have a record on
which credibility can be better assessed.

(iii) Assigning remaining cases at the RPFs to specially trained teams of
decisionmakers; in the case of SAW applicants, such decisionmakers should be trained
to review agricultural cases and the types of fraud that may appear in such cases.

(c) Considering whether LO personnel should have more direct impact on legalization
decisions, since they are the ones who actually have the opportunity to assess the credibility of
applicants.
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