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Midnight Rules: A Reform Agenda
Jack M. Beermann’

I. Introduction.

There is a documented increase in the volume of regulatory activity during the last 90
days of presidential administrations when the President is a lame duck, having either been
defeated in a bid for reelection or being at the end of the second term in office. This includes an
increase in the number of final rules issued as compared to other periods. The phenomenon of
late-term regulatory activity has been called “Midnight Regulation” based on a comparison of
regulatory activity at the end of a term to the Cinderella story in which the magic wears off at the
stroke of midnight.*

This Report looks closely at one species of Midnight Regulation, namely Midnight Rules.
This Report defines Midnight Rules as agency rules promulgated in the last 90 days of an
administration. This Report focuses on legislative Midnight Rules (normally issued under the
APA’s notice and comment procedures) because they are the most visible and often the most
controversial actions taken in the final days of administrations and because they are usually the
most difficult to alter or revoke among the various midnight actions taken by outgoing
administrations. However, because late-term activity goes beyond legislative rulemaking, this
report also discusses, to a lesser extent, other phenomena such as the issuance of non-legislative
rules including interpretative rules and policy statements, non-rule regulatory documents such as

guidance documents and Executive Orders and the use of other presidential powers such as the

“ Professor of Law and Harry Elwood Warren Scholar, Boston University School of Law. The author thanks Anne
Joseph O’Connell, and Jim Wickliffe for help on specific aspects of this report. Special thanks to Ron Cass for wise
counsel. Thanks also to Boston University School of Law students Daniela Sorokko, Bryn Sfetsios and Geoff
Derrick for research assistance.

! See Jay Cochran 111, The Cinderella Constraint: Why Regulations Increase Significantly During Post-Election
Quarters (Mercatus Ctr. at George Mason Univ., Working Paper, 2001),
http://www.mercatus.org/PublicationDetails.aspx? id=17546.
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pardon power and the ability to entrench political appointees into protected employment
positions in the new administration.

This Report documents the existence of the Midnight Rules phenomenon both
quantitatively and qualitatively, using numerical measures of the volume of rules and qualitative
analysis of some rules as illustrations. The Report reviews various explanations for the existence
of the phenomenon ranging from the simple human tendency to work to deadline to more
complicated political factors that may affect the timing of rules. The Report also reports on
interviews of officials involved in rulemaking to inform the analysis of the causes and effects of
the Midnight Rulemaking phenomenon.

This Report also addresses Midnight Rulemaking from a policy perspective, asking
whether there are reasons to be concerned about the phenomenon. Midnight Rulemaking and
Midnight Regulation generally have been strongly condemned by commentators and media from
across the political spectrum.? There are at least two possible sets of reasons to be concerned
about the increase in rulemaking at the end of an administration, namely whether Midnight Rules
are likely to be of lower quality than rules issued at other times during administrations and
whether Midnight Rulemaking involves undesirable political consequences, mainly the
unwarranted extension of an outgoing administration’s agenda into the successor’s term. It may
be very difficult to arrive at firm conclusions on either of these potential objections to Midnight
Rulemaking, but this Report will attempt to do so from various perspectives.

It is very difficult to measure the quality of rules. Rulemaking often involves values and

policy preferences that are not subject to objective measurement for quality. Various metrics

2 For examples of negative commentary on Midnight Rulemaking of the last two transitions, see Michael Fument,
Regulatory Freight Rolls On Unchecked, Washington Times June 3, 2001 at B3 (attacking Clinton administration
Midnight Rules as timed to avoid public scrutiny and not in the public interest); Matthew Blake, "The midnight
deregulation express: In his last days in power, George W. Bush wants to change some rules," The Washington
Independent (Nov. 11, 2008) available at http://washingtonindependent.com/17813/11-hour-regulations.
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have been used to attempt to measure the quality of Midnight Rules, including length of time that
the rules were reviewed at the Office of Information and Regulatory Affairs (OIRA) in the
Office of Management and Budget (OMB). Another possible measure of quality is durability, on
the premise that low quality rules are likely to be less durable than higher quality rules.
“Durability” in this context involves whether the rules in question have been suspended,

revoked, amended or rejected, in whole or in part, on judicial review. In addition to examining
existing studies of the durability of Midnight Rules, this Report includes the results of an original
empirical study of the durability of the Midnight Rules issued in the last three presidential
transition periods as compared with rules issued by the same administrations in non-Midnight
Periods.

The political desirability of Midnight Rulemaking is also difficult to judge and views on
it are likely to be controversial. There are no clear standards to judge whether midnight rules are
politically undesirable. Arguments that Midnight Rules are politically undesirable center on
three related factors, first that the outgoing administration is projecting its agenda into the future
after it has been replaced, second that they are timed to avoid accountability and third that the
outgoing administration is placing a burden on an incoming administration to sift through the
high volume of material left at the end of the term. The incoming administration is placed in the
position of having to review rules adopted late in the prior administration due to the potential
problems with Midnight Rules—they may be of lower quality if they were adopted pursuant to a
hastier process than normal, they may not have been open to sufficient public scrutiny, and they
may represent projection of a rejected political agenda that the incoming administration will not

wish to enforce.
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In many cases, however, Midnight Rules may not suffer from serious political problems
and may actually be beneficial, both for the public generally and the incoming administration
more specifically. Because of the politically innocuous human tendency to work to deadline, it
is to be expected that as the end of the term nears, the pace of work will pick up as agencies try
to finish the tasks on their agendas. Assuming agencies are pursuing rulemaking (whether
regulatory or deregulatory) that is generally in the public interest, the fact that it takes a deadline
for agencies to finish their rulemaking is unfortunate but it does not make the rules undesirable.
Further, some Midnight Rules may help the incoming administration by finishing up the “old
business” on the agenda so the new administration can focus on their “new business.” Further,
there is always the possibility that late term rulemaking reflects the outgoing administration’s
ability to rise above the political fray once the election is over and act in the public interest in
ways that are less likely when interest group pressure is higher.

Regardless of the policy or political desirability of Midnight Rules, recent incoming
administrations, confronted with a high volume of last minute regulatory output by the previous
administration, have employed common strategies to deal with the problem. The goal of the
strategies is to stop rulemaking activity until the new administration has taken control of the
government by putting in place its appointees to high level positions. Although the details vary,
common elements of these strategies include an immediate freeze on the publishing of new rules
in the Federal Register, withdrawal of rules from the Federal Register that are awaiting
publication, and suspension of the effectiveness of rules that have been published but have not
yet gone into effect. All of these actions are designed to halt regulatory activity until appointees

of the new administration are in charge.
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The administration of President George W. Bush was the first to take action aimed
directly at its own Midnight Rulemaking. The President’s Chief of Staff ordered all agencies to
stop issuing proposed rules after June 1, 2008 and to stop issuing final rules after November 1,
2008. While agencies did not universally meet this deadline, the volume of Midnight Rules in
the GW Bush administration was reduced even though the volume of rules issued in the
administration’s entire final year was not lower than past outgoing administrations. The deadline
apparently encouraged agencies to finish their work earlier in the administration’s final year
which would reduce the volume of Midnight Rules and also make the rules issued in the final
year of the administration less amenable to rescission or alteration by the incoming
administration or Congress..

This Report concludes with a series of recommendations concerning Midnight
Rulemaking. These recommendations include reforms aimed at the propensity of outgoing
administrations to engage in Midnight Rulemaking and the powers of incoming administrations
to deal with the Midnight Rules promulgated by their predecessors.

1. Evidence that the Problem Exists.

The phenomenon of “Midnight Regulation” has received attention from politicians,
academics and the media during the last several presidential transitions. The first systematic
look at the general phenomenon of Midnight Regulation was a research paper written by Jay
Cochran under the auspices of the Mercatus Center at George Mason University.® Cochran
chose a very simple metric of regulatory output, namely the number of pages published in the
Federal Register. Cochran recognized that this metric is imprecise because it does not

distinguish among the various regulatory documents that are published in the Federal Register

¥ See Jay Cochran Ill, The Cinderella Constraint: Why Regulations Increase Significantly During Post-Election
Quarters (Mercatus Ctr. at George Mason Univ., Working Paper, 2001),
http://www.mercatus.org/PublicationDetails.aspx? id=17546.
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and does not account for the relative verbosity of rule writers, blank pages and other variations.
However, as Cochran concludes, there is no reason to suspect the existence of systematic
variations in the relationship between total regulatory output and pages in the Federal Register.*
Further, all agency rules, and many other important agency actions, are published in the Federal
Register. Thus, pages in the Federal Register is a reasonably good proxy for overall regulatory
output.

Cochran found that “[t]he daily volume of rules during the final three months of the Carter
Administration—as approximated by page counts of the Federal Register—ran more than 40 percent
above the level it had averaged during the same months of the non-election years 1977, 1978, and
1979.”° Cochran also concluded that the “Midnight Regulation” phenomenon was not new, and
that going back to 1948, “regulations during the post-election quarter . . . increase roughly 17
percent, on average, over the volumes prevailing during the same periods of non-presidential
election years.”® Cochran carefully tested for explanations of the Midnight Regulation
phenomenon other than the simple “Cinderella constraint,” employing variables such as political
party control of Congress and the Executive Branch, turnover in Cabinet membership, Gross
Domestic Product, and congressional days in session. Cochran found that while some of the
other factors have a small impact on the volume of regulation in the Midnight Period,” the

predominant factor was the presidential election which brings about the Cinderella constraint.

“1d. at 2, n4.

°1d. at 2.

®d. at 3.

" Cochran found that “each one percent rise (or fall) in GDP generates about a 1.3 percent rise (or fall) in regulatory
output.” Id. at 11. He also found that “[p]artisan effects for both the legislative and executive branches were
positive but not significant,” id. and that for each day that Congress stays in session during the Midnight Period,
Midnight Regulation increases .3 percent, which Cochran characterizes as statistically significant but small. 1d. at
12. Cabinet turnover appears to be strongly associated with Midnight Regulation. The prediction is that when there
is more turnover in Cabinet membership, there will be more regulation because the transition to a new Department
Head may bring new priorities and a change in views concerning pending initiatives. See id. at 12-13. Of course,
the highest degree of turnover occurs when the incumbent or the incumbent’s party is replaced, but Cochran
observes an increase in regulatory volume in post-election quarters when the incumbent is re-elected. Cochran
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Once Cochran’s study was published, documenting a long-term increase in regulatory
activity at the end of presidential terms, there has been a working assumption that the Midnight
Regulation phenomenon is real. Others have confirmed the existence of the phenomenon. For
example, in 2001, Wendy Gramm, former head of OIRA, testified that there were over 26,542
Federal Register pages published in the last three months of the Clinton administration, eclipsing
the Carter administration’s record of approximately 20,000 last quarter palges.8 In 2005, Jason
Loring and Liam Roth published a study of the durability of Midnight Rules® in which they
detailed and compared the number of rules issued by three agencies (NHTSA, OSHA and EPA)
during the Midnight Periods of the administrations of George H.W. Bush (GHW Bush) and Bill
Clinton. Although their focus was not on documenting the Midnight Rulemaking phenomenon,
their study noted that the pace of rulemaking during the midnight Periods of the two transitions
they studied increased somewhat as compared with the remainder of the administrations’ last
years in office.™

There have been additional studies of the pace of regulatory activity, all of which confirm
in different ways the existence of the Midnight Rulemaking effect. For example, Veronique de
Rugy and Anthony Davies, scholars at the Mercatus Center, found that “in non-transition
quarters, pages are added to the Federal Register at a constant rate—roughly one-fourth of the

pages added during a calendar year will be added each quarter. However, for quarters in which a

suggests that this may in part be due to the change in Cabinet membership that often occurs after re-election. See id.
at 13.

8 See Congressional Review Act: Hearing Before the House Subcomm. on Energy Policy, Natural Res. & Regulatory
Affairs, Comm. on Gov'’t Reform, 107th Cong. (March 27, 2001) (testimony of Dr. Wendy L. Gramm, Distinguished
Senior Fellow Director, Regulatory Studies Program, Mercatus Center George Mason University), available at 2001
WL 2006447. Various reports on the number of Federal Register pages published during the Clinton
Administration’s last quarter are discussed in Jack M. Beermann, Presidential Power in Transitions, 83 B.U. L. Rev.
947, 948 (2003).

% See Jason M. Loring & Liam R. Roth, After Midnight: The Durability of the “Midnight” Regulations Passed by the
Two Previous Outgoing Administrations, 40 Wake Forest Law Review 1441 (2005).

191d. at 1454 (Table 2) (40 percent of all rules issued in last eleven months of the GHW Bush administration and 51
percent of all rules issued in last eleven months of Clinton administration were promulgated during final three
months).
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presidential election occurred, the number of pages added exceeded the 25 percent baseline 13
out of 15 times.”*! De Rugy and Davies’s study confirmed that the only valid explanation for the
increase in regulatory activity during transition quarters is the fact of transition itself,'* In
another study using the same data set, the authors report that “after 1970, the number of pages
added to the Federal Register increased drastically after an election, especially in 1980, 1992,
and 2000, when there was a switch between political parties. There was a smaller increase when
the ruling party stayed in power, such as in 1988.”*3

In a more comprehensive study, Anne Joseph O’Connell has documented the yearly and
quarterly pace of rulemaking activity from 1983 through 2009.** She found an increase in
rulemaking activity in most administrations’ last years, especially in cabinet departments.™
More pertinent to the definition of the Midnight Period in this Report, she found increased
rulemaking activity in the last quarter of the Clinton and George W. Bush administrations.*® She
characterizes the data on the last quarter as follows:

In terms of presidential transitions, cabinet departments finished more important
actions in the last quarter of President Clinton‘s Administration (83 actions) than in any
other quarter in the data for that presidency (the next highest was the second quarter of
1996 with 55 actions). Similarly, cabinet departments and executive agencies

promulgated more final actions (95 and 22 actions, respectively) in the final quarter of
President George W. Bush‘s Administration than in any other quarter of his presidency

11 See Veronique de Rugy & Anthony Davies, Midnight Regulations and the Cinderella Effect, 38 J. Socio-
Economics 886, 887 (2009). In some quarters the effect was relative mild, while in others, such as 1949 and 1961,
the effect was striking. See id. Fig. 2. The only quarters in which the 25 percent baseline was not exceeded were in
the Ford-Carter transition and the Reagan-GHW Bush transition. Id.

12 Davies and de Rugy looked at alternative explanations such as inflation, unemployment, the misery index,
congressional session days and differences in party control between the presidency and Congress. They found no
statistical significance for any of these factors as a potential explanation for the increase in rulemaking during the
Midnight Period. See id. at 889.

13 Jerry Brito & Veronique de Rugy, Midnight Regulations and Regulatory Review, 61 Admin. L. Rev. 163, 168
(2009).

 See Anne Joseph O’Connell, Agency Rulemaking and Political Transitions, 105 Nw. U.L. Rev. 471 (2011).

15 «“Cabinet departments under President Reagan and President George W. Bush and all types of agencies under
President George H.W. Bush completed more rulemakings in the final year than in any previous year of those
Administrations.” O’Connell, supra note x at 503. See also Anne Joseph O’Connell, Political Cycles of
Rulemaking: An Empirical Portrait of the Modern Administrative State, 94 Va. L. Rev. 889, 952 (2008).

'® O’Connell, Political Transitions, 105 Nw. U.L. Rev. at 505.
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(the next highest were 72 and 20 actions in the third quarter of the final year for cabinet
departments and executive agencies, respectively). *’

O’Connell found no other factor than simple timing adequate to explain the increase in
rulemaking in the last quarter of administrations.** O’Connell’s study also documents an
increase in initiation of rules at the end of administrations.™

Another study documenting the existence of the Midnight Rulemaking phenomenon is a
Congressional Research Service report written by Curtis W. Copeland entitled ““Midnight Rules’
Issued Near the End of the Bush Administration: A Status Report,” CRS Report Number R4077
(August 25, 2009). The primary focus of this Report is the status of Midnight Rules issued by
the GW Bush administration. The Report contains the following data concerning the volume of
Midnight Rules in the GW Bush administration:

From November 1, 2008, through January 2009, federal agencies sent GAO a
total of 341 “significant” or “substantive” final rules, a 51% increase from the number of
such rules sent during the same period one year earlier (225 rules). During the same
November 2008 — January 2009 timeframe, the agencies sent GAO 37 major rules,
compared with 23 during the same period one year earlier (a 61% increase). The surge in
rulemaking at the end of the Bush Administration is also apparent in the number of
significant final rules that OIRA reviewed pursuant to Executive Order 12866. According
to the Regulatory Information Service Center, from September 1, 2008, through
December 31, 2008, OIRA reviewed a total of 190 significant final rules—a 102%
increase when compared with the same period in 2007 (when OIRA reviewed 94
significant final rules).?

' 1d. at 505.

*® Id. at 508.

9 See id. at 499. O’Connell reports that GW Bush’s administration proposed more rules during the third quarter of
its final year than in any other quarter of its eight years. Id. at 500. In another study, O’Connell noted that three
departments, the Departments of Transportation, Agriculture and Labor, and two agencies, the EPA and IRS, issued
more NPRMs during the final quarter of the GHW Bush administration “than during any other political transition
period.” See Anne Joseph O’Connell, Political Cycles of Rulemaking: An Empirical Portrait of the Modern
Administrative State, 94 Va. L. Rev. 889, 948 (2008).

% Curtis W. Copeland, The Status of “Midnight Rules” Issued Near the End of the Bush Administration: A Status
Report, CRS Report Number R4077 (August 25, 2009)
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The primary focus of this Report is on rules issued pursuant to notice and comment, not
on interpretative rules, policy statements, guidance documents, Executive Orders and other rule-
like documents typically issued without notice and comment. Even if there is an increase in non-
notice and comment activity during the Midnight Period, documents issued without notice and
comment lack durability when compared to rules issued after notice and comment. This makes
them both less problematic, because the incoming administration can revoke or alter them
without notice and comment and less likely to be done, because given easy revision, it may not
be worth the effort to issue them at the end of the term.

Nonetheless, there is a noticeable increase in the issuance of non-notice and comment
rule-like documents such as interpretive rules, policy statements and guidance documents during
the Midnight Period. Some agencies issue many more guidance documents than actual rules, and
it has been suggested that agencies do this to avoid the rigors of the rulemaking process and the
relatively stringent judicial review of rules.”* Agencies are known to treat non-legislative rules
as if they are binding law, despite the fact that the APA’s notice and comment procedures were
not employed in promulgating them.?> Some late issued guidance documents have been attacked
as “midnight regulation” but these attacks focus on a particular document rather than on the
general phenomenon of guidance documents issued in the Midnight Period.?®

To substantiate the increase in non-legislative rulemaking during the Midnight Period, |

conducted a simple empirical study on the volume of interpretative rules, policy statements and

%1 See Mendelson, Burrowing, at 573-74; Peter Strauss, The Rulemaking Continuum, 41 Duke L.J. 1463, 1469
(1992)

%2 See Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like--Should Federal
Agencies Use Them to Bind the Public?, 41 Duke L.J. 1311, 1328-55 (1992); Appalachian Power Co. v. EPA, 208
F.3d 1015, 1020 (D.C. Cir. 2000).

% See, e.g., Michael Bennett Homer, Frankenfish It’s What’s for Dinner: The FDA, Genetically Engineered Salmon,
and the Flawed Regulation of Biotechnology, 45 Colum. J.L. & Soc. Probs. 83, 130-31 (2011) (endorsing
characterization of January 15, 2009, publication of FDA guidance document on genetically engineered animals as
“midnight regulation”™).
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guidance documents during Midnight and a non-Midnight Periods in the last three presidential
transitions, GHW Bush to Bill Clinton, Bill Clinton to GW Bush and GW Bush to Barack
Obama.?* My findings are that in each Midnight Period, the issuance of guidance documents,
policy statement and interpretative rules was higher than the non-Midnight Period in the prior
year and that the bulk of this activity comprised guidance documents and draft guidance
documents. A significant number of the documents issued were policy statements and very few
were interpretative rules in both Midnight and non-Midnight Periods. The exact numbers are as
follows:

During the 1992-93 Midnight Period, agencies under President George HW Bush
published 43 non-legislative rules, comprising 27 guidance documents, 13 policy statements and
3 interpretative rules, as compared with 27 non-legislative rules during the same period in the
prior year, comprising 18 guidance documents, 7 policy statements and 2 interpretative rules.
During the 2000-01 Midnight Period, agencies under President Clinton issued 102 non-
legislative rules comprising 92 guidance documents, 10 policy statements and O interpretative
rules, as compared with 80 non-legislative rules during the same period in the prior year,
comprising 70 guidance documents, 9 policy statements and 1 interpretative rule. During the
2008-09 Midnight Period, agencies under President GW Bush issued 72 non-legislative rules
comprising 69 guidance documents, 1 policy statement and 2 interpretative rules, as compare
with 64 non-legislative rules during the same period in the prior year, comprising 62 guidance

documents, 2 policy statements and O interpretative rules.

2 For the Midnight Period | used October 20 through January 20 of the transition year so that this study used the
definition of Midnight Rule used throughout this report. For the non-Midnight Period | used the same dates one
year earlier. | searched the Federal Register database in Westlaw with a query designed to pick up all interpretative
rules (and interpretive rules), policy statements and guidance documents during the relevant periods. The search
was as follows: TI("INTERPRETATIVE RULE" "GUIDANCE DOCUMENT" "POLICY STATEMENT"
"INTERPRETIVE RULE" "INTERPRETATIVERULE" "GUIDANCEDOCUMENT" "POLICYSTATEMENT"
GUIDANCE) & date(aft oct. 20 xxxx) & date(bef jan. 20, xxxx).

13
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Table 1: Non-Legislative Rules

3/13/2012

250
200
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8
5
2 100
o
” ! —
0
GHW Bush- | GHW Bush- | Clinton-GW | Clinton-GW | GW Bush- GW Bush-
Clinton Clinton Bush Bush Ohama Obama
Midnight Control Midnight Control Midnight Control
H Total 40 25 102 79 72 64
M Interpretative rules 3 2 0 1 2 0
H Guidance documents 27 18 92 70 69 62
M Policy statements 13 7 10 9 1 2

The issuance of Executive Orders also increases during Midnight Periods. One study

found that “Presidents who were succeeded by a member of the other party signed ‘nearly six

additional orders . . . in the last month of their term, nearly double the average leve

1 99925

President George W. Bush issued 10 Executive Orders after election day 2008, out of a total of

280 for his presidency.?® His usual pace would have produced only 7.7 Executive Orders during
the post-election period. Since 1977, the highest number of Executive Orders issued between the
election and leaving office was by President Jimmy Carter who issued 36 Executive Orders after
election day 1980 compared to 319 during his four years in office. This means that President
Carter issued Executive Orders at double the rate after the 1980 election as he had before, which
is consistent with his then record-setting regulatory activity as indicated by pages published in

the Federal Register. However, 10 of these orders®’ were issued on his last day in office to carry

% CRS Study at 17, quoting Mayer, Executive Orders and Presidential Power at 457. In William G. Howell
Kenneth Mayer, The Last One Hundred Days, 35 Presidential Studies Quarterly 533, 538-40 (2005), the authors
perform a more qualitative analysis of the increased use of Executive Orders at the end of presidencies.

%8 The source of the data for this discussion of Executive Orders is the list of Executive Orders available at John
Wooley and Gerhard Peters, The American Presidency Project, http://www.presidency.ucsb.edu/.

27 Executive Orders 122276-12285, all issued on January 19, 1981.

14
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out his agreement with the Government of Iran to free 52 Americans taken hostage at the U.S.
Embassy in Tehran.?® President GHW Bush issued 14 Executive Orders after Election Day,
1994, out of a total of 165 for his four years in office. At the rate for his entire presidency,
President Bush would have been expected to issue 8.8 Executive Orders during the 78 days after
the election or more than a third fewer than he actually issued. The increase in President
Clinton’s rate of issuing Executive Orders was similar to President Carter’s. President Clinton
issued 22 Executive Orders after the 2000 election out of 363 in total for his eight year
presidency. Once again this represents a more than doubling of the rate of issuing Executive
Orders as compared with his administration as a whole. Had he maintained his previous rate, he
would have issued between 9 and 10 Executive Orders after the election.

Table 2: Executive Orders

Executive Orders Issued

GW Bush

363
Clinton

GHW Bush
Carter
o] 100 200 300 400
Carter GHW Bush | Clinton GW Bush
B Term total 319 165 363 280
m Post-election
36 14 22 10
period
M Expected 18 8.8 9.5 7.7

% For a discussion of this episode, including President Carter’s actions as he left office, see Nancy Amoury Combs,
Carter, Reagan, and Khomeini: Presidential Transitions and International Law, 52 Hastings L.J. 303 (2001).
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In addition to issuing Midnight Rules and other rule-like documents, administrations take
other actions very late in their terms that raise questions concerning timing. The most widely
known example involves exercises of the President’s clemency power, which includes grants of
pardons, sentence reductions and commutations, remission of fines and other forms of
clemency.? Going back to President Truman, data published by the Department of Justice reveal
that except for President Eisenhower, Presidents have used their clemency power at a higher rate
during their final four months in office than during other periods of their administrations.®® The
increases range from relatively small, such as President Truman’s increase from 22 per month to
25 per month during the Midnight Period, to dramatic increases such as President Clinton’s
increase from 2 per month until his final four months in office to 65 per month during those final
four months in office.> For whatever reason, Presidents tend to grant the bulk of their pardons
and clemencies at the end of their time in office.

Another category of Midnight activity comprises personnel decisions. One common late-
term action taken by outgoing administrations is converting the positions of political appointees

to career status. This is referred to as “Burrowing In” or “Burrowing”.** Nina Mendelson

 The pardon power is granted in U.S. Const. Art. I § 2 cl. 1 (“he shall have the Power to grant Reprieves and
Pardons for Offenses against the United States, except in Cases of Impeachment.”)

% |t appears that an incoming administration cannot undo the exercise of this power once the documents signifying
the exercise of the power have been delivered to their intended recipient. See Harold J. Krent, Conditioning the
President’s Conditional Pardon Power, 89 Cal. L. Rev. 1665, 1704 (2001) (discussing In re De Puy, 7 F. Cas. 506
(S.D.N.Y. 1869) (No. 3814), which held that a pardon is not valid until delivery and this is subject to revocation
until delivery occurs).

%! See L. Elaine Halchin, CRS Report for Congress: Presidential Transitions: Issues Involving Outgoing and
Incoming Administrations 9 (November 25, 2008) citing data from United States Department of Justice, Office of
the Pardon Attorney, available at [http://www.usdoj.gov/pardon/]. President George W. Bush’s data, not included in
the CRS report because the report was issued before GW Bush left office, show a dramatic increase in percentage
with a comparatively small number of exercises of the clemency power. GW Bush averaged fewer than 2 pardons
and clemencies per month during the non-Midnight Period and 9 pardons per month during his final four months in
office.

%2 See CRS Report on Transitions at 22-26; CRS Report RL34706, Federal Personnel: Conversion of Employees
From Appointed (Noncareer) Positions to Career Positions in the Executive Branc