NEGOTIATED
RULEMAKING

SOURCEBOOK

David M. Pritzker
Administrative Conference of the United States

and

Deborah

S.

Dalton

Environmental Protection Agency

OFFICE OF THE CHAIRMAN
ADMINISTRATIVE CONFERENCE OF THE UNITED
STATES

SEPTEMBER

1995

For sale by the U.S. Government Printing Office
Superintendent of Oocuments, Mail Stop:

SSOP, Washington,

ISBN 0-16-048222-A

DC

20402-9328

Administrative Conference of the United States

Conference of the United States was
established by statute as an independent agency of the federal
government in 1964. Its purpose is to promote improvements in
the efficiency, adequacy and fairness of procedures by which
federal agencies conduct regulatory programs, administer grants
and benefits, and perform related governmental functions.

The

To

Administrative

this

end,

the

Conference conducts research and issues

reports concerning various aspects of the administrative process

and,

when

warranted,

makes recommendations

to the President,

Congress, particular departments and agencies, and the judiciary
concerning the need for procedural reforms. Implementation of
Conference recommendations may be accomplished through
direct action on the part of the affected agencies or legislative
changes.

Digitized by tine Internet Archive
in

2010 with funding from

Public.Resource.org and Law.Gov

http://www.archive.org/details/negotiatedrule1995unse

TABLE OF CONTENTS
Foreword

xiii

xv

Introduction

Acknowledgments

1.

What

is

xvii

Negotiated Rulemaking?

Why Use

1

Negotiated Rulemaking;

Benefits

of Negotiated Rulemaking; Some Drawbacks;
Criteria for Negotiated Rulemaking;
Procedures; Federal Agency Experience

Appendix:
Procedures for Negotiating Proposed
Regulations, Administrative Conference
Recommendation 82-4

11

Procedures for Negotiating Proposed
Regulations, Administrative Conference
Recommendation 85-5

15

EPA Flow

18

Chart for Negotiated Rulemaking

Lee M. Thomas, The Successful Use of
Regulatory Negotiation by EPA, 13

Admin. L. News

1

(Fall

1987)

20

Assessment of EPA's Negotiated Rulemaking

2.

When

to

Activities

23

Use Negotiated Rulemaking

37

Evaluating a Rule's Suitability for
Negotiated Rulemaking; How Is Negotiated

Rulemaking Proposed?
HI

Appendix:
Selection Criteria

Notice of

EPA

42

(EPA)

Regulatory Negotiation Project

Letter from John

McGlennon

45

Discussion on the Use of Consultation and
Consensus-Building Processes

3.

43

48

Statutory Basis for Negotiated Rulemaking
Administrative Procedure Act;

67

Federal

Advisory Committee Act; Other Requirements

Appendix:

76

Negotiated Rulemaking Act of 1990
Federal Administrative Procedure Sourcebook,

Chapter 14, Negotiated Rulemaking Act

84

Statement of Senator Carl Levin (August 10,
1988)

91

Administrative Procedure Act §553

97

Ex

Parte Communications in Informal

Rulemaking, Administrative Conference

Recommendation 77-3

98

Federal Advisory Committee Act

Federal Advisory Committee

Rule(GSA)

IV

Management

100
Final

107

4.

The Convening Process

123

Steps in the Convening
Decision to Proceed; Final Convening
Phase; Federal Advisory Committee Act
Selecting a Convenor;

Process;

Appendix:

Cover Letter

for

FAC A

Wood-Burning Stoves
Oil Spill Vessel

Charter (EPA)

FAC A

132

Charter (EPA)

Response Plans

FACA

Charter

(Coast Guard)

EPA Memorandum

134

136

on Wood-Burning Stoves

Form Advisory Committee
on Wood-Burning Stoves (EPA)

138

Notice of Intent to

141

Notice of Establishment and Meeting of WoodBurning Stoves Advisory Committee

(EPA)

146

Form Advisory Committee
on Roadway Worker Protection

Notice of Intent to

(Federal Railroad Administration)

147

Notice of Establishment and Meeting of

Advisory Committee on Roadway

Worker

Protection

(FRA)

154

Notice of Meeting Schedule of Advisory
Committee on Nondiscrimination in
Air Travel (DOT)
Notice of Intent to

Form Advisory

Committee on Safety Standards
Steel Erection

159

for

(OSHA)

160

Notice of Establishment of Steel Erection

Advisory Committee (OSHA)

171

Notice of Meeting and Appointment of
Members of Steel Erection Advisory

Committee (OSHA)
Letter to

OSH A

173

on Negotiation

for

Benzene

Order of U.S. District Court, California
V. Model

5.

Orientation and Training of Participants
Objectives;

183

188

193

Content of Training Sessions

Appendix:

6.

Agenda

for Training Session

(DOT)

196

Agenda

for Training Session

(EPA)

199

Agenda

for Training Session

(FCC)

205

Negotiating the Rule

207

Design of the Negotiations; Organizational
Meeting; Consensus; Structuring the
Negotiating Sessions; Meeting Management;
Deadlines;

Coordination, Agency Review

and Concurrence

Appendix:
Notice of Meeting of Steel Erection
Advisory Committee (OSHA)

217

Notices of Meetings on Wood-Burning

Stoves (EPA)

218

Organizational Protocols for Wood-Burning

Stoves (EPA)

219

Organizational Protocols for Oil Spill

Vessel Response Plans (Coast Guard)

VI

222

7.

229

Concluding the Negotiations
Final Steps;

Evaluation of the Rulemaking

Effort

Appendix:
Notice of Results of Negotiation for
Burning Stoves (EPA)

Wood234

Agreement on Wood-Burning Stoves (EPA)

240

Notice of Proposed Rulemaking (Preamble)
on Wood-Burning Stoves (EPA)

242

Notice of Proposed Rulemaking (Preamble)
on Flight Time Limitations (FAA)

250

Notice of Meeting (After

Comment

Period)

(FAA)

255

Mediator's Summary Letter on Benzene
Negotiations (OSHA)

Cover Letter

for Report

on

RCRA

Permit

Modification (EPA)

Committee Statement on
Modification (EPA)

8.

256

259

RCRA

Permit

Resources and Logistics

261

267

Convenor and Mediator Services; CommitteeSponsored Research; Expenses for Training,
Orientation and Meetings; Expenses of
Participation; Reimbursement for Time

Appendix:
Table of Costs of

EPA

Negotiations

274

vu

Acquiring the Services of "Neutrals,"
Administrative Conference
Recommendation 86-8

275

George D. Ruttinger, Acquiring the Services
of Neutrals for Alternative Means of
Dispute Resolution and Negotiated
Rulemaking (Report to the Administrative Conference),

Commerce

1986

ACUS

863

Business Daily Procurement Notice

(EPA)

Commerce

324
Business Daily Procurement Notice

324

(Interior)

EPA

Contract for Support Services

Interior Contract for Support Services

9.

279

Negotiated Rulemaking at State Level

325
353

369

Negotiated Rulemaking; Policy Dialogues
and Other Consensus-Building Efforts

10.

Agency Experience with Negotiated Rulemaking
Department of Agriculture

375

Department of Education

376

Department of Energy

379

Department of Health

&

Department of Housing

Department of the

Human

& Urban

Interior

Department of Labor

Vlll

375

Services

Development

379

380
380
382

Department of Transportation

383

Environmental Protection Agency

387

Farm

395

Credit Administration

Federal Communications Commission

395

Federal Trade Commission

396

Interstate

Commerce Commission

397

Nuclear Regulatory Commission

11.

397

399

Sources of Assistance
Organizations with Experience in Negotiated

Rulemaking or Mediation of Public Policy
Disputes

12.

Bibliography

411

13.

Selected Articles

427

427

Index to Articles

Comprehensive Analyses
Philip

A

J.

Harter, Negotiating Regulations:

Cure for Malaise, 71 Geo. L.

J.

1

(1982)

431

J. Harter, Regulatory Negotiation:
Experienced Practitioner Offers Guidance
(two parts), 2 BNA ADR Report 62, 80
(February 18 and March 3, 1988)

544

Philip

ix

Henry H.

Perritt, Jr., Negotiated Rulemaking
Before Federal Agencies: Evaluation of
Recommendation by the Administrative
Conference (excerpts), 74 Geo. L. J.

554

1625(1986)

Henry H. Perritt, Jr., Administrative ADR:
Development of Negotiated Rulemaking
and Other Processes (excerpts),
603

14 Pepperdine L. Rev. 863 (1987)

Henry H.

Perritt, Jr., Use of Negotiated
Rulemaking to Develop a Proposed OSHA
Health Standard for MDA (Report to
Deputy Assistant Secretary of Labor,

May

661

1988)

Lawrence Susskind & Gerard McMahon,
Theory and Practice of Negotiated
Rulemaking, 3 Yale

Owen

Olpin

et al..

J.

772^

704

Reg. 133 (1985)

Applying

ADR to Rulemaking

(Administrative Conference Colloquium

Proceedings),

1

Admin. L.

J.

575
737

(1987)
Patricia

M. Wald, Negotiation of Environmental
A New Role for the Courts?

Disputes:

(excerpts), 10

Colum.

J.

Envtl. L.

1

751

(1985)
Philip

J.

Harter, The Role of the Courts in

Reg-Neg -- A Response to Judge Wald,
11 Colum. J. Envtl. L. 51 (1986)
William Funk, When Smoke Gets

in

Your Eyes:

Reg-Neg and the Public Interest ~ EPA
Woodstove Standards, 18 Envtl. L. 55
(1987)

767

's

789

News and Shorter

Articles

Neil Eisner, Regulatory Negotiation:

A

Real World Experience, 31 Fed. Bar
News
J. 371 (1984)

&

Daniel

J.

& Chris

Fiorino

Down

Kirtz, Breaking

Walls: Negotiated Rulemaking

EPA, 4 Temple Envtl. L.
29(1985)

at

Daniel

J.

833

& Tech.

J.

839

Fiorino, Regulatory Negotiation

as a Policy Process, 48 Pub. Admin.

Rev. 764 (1988)

849

Regulatory Negotiation: Four Perspectives,

DR Forum

(NIDR),

p. 8 (Jan.

1986)

858

Lawrence Susskind & Laura Van Dam, Squaring
Off at the Table, Not in the Courts,
Tech. Rev.,

p.

37 (July 1986)

William H. Miller, Bypassing the Lawyers,
Industry Week, June 23, 1986, p. 20

862

869

Mike McClintock, Regulating Wood Stove
Emissions, Wash. Post, Sept. 25, 1986,
(Wash. Home)

EPA

p.

870

5

Negotiates Proposed Rule on Asbestos
in

Schools,

1

BNA ADR

Report 133

(July9, 1987)
Participants

and

872

Facilitators Discuss

Negotiation of EPA 's Proposed Rule
on Asbestos in Schools, 1 BNA ADR

Report 154 (July 23, 1987)

Rena Steinzor

&

875

Scott Strauss, Building

a Consensus: Agencies Stressing
"Reg-Neg" Approach, Legal Times,
Aug. 3, 1987, p. 16

880

XI

Marshall

J.

Breger, Letter Replying to

& Strauss, Legal Times,

Steinzor

Aug.

1987

10,

886

Marianne Lavelle, "Reg-Neg " Revving Up

inD.C,
p.

Nat'l L. J.,

March 21, 1988,
887

1

Despite Impasse, Parties Praise DOT's
Non-discrimination Reg-Neg, 2 BNA
ADR Report 117 (March 31, 1988)

Education

Law

Calls for Test of Modified

Reg-Neg Process, 2
300 (Sept. 1, 1988)

BNA ADR Report
894

Robert B. Reich, Regulation by Confrontation
or Negotiation?, Harv. Bus. Rev., p. 82
(May-June 1981)
Kathrin

Day

Amicus

Lassila, See
J.

890

5

896

You Later, Litigator,

(Summer 1992)

908

Stephen B. Goldberg, Reflections on Negotiated
Rulemaking, 9 Wash. Lawyer (no. 1) 42
(Sept./Oct. 1994)
Ellen Siegler, Regulatory Negotiations:

910

A

Practical Perspective, 22 Envtl. L. Rep.
(no. 10)

Xll

10647 (1992)

917

CHAIRMAN'S FOREWORD
The Administrative Conference published the Negotiated
Rulemaking Sourcebook in 1990 as a handbook and reference
manual intended primarily for use by federal agencies interested in
improving their rulemaking procedures. Since that time, interest in
rulemaking (or "reg-neg") has grown substantially.
Congress subsequently passed the
support
Negotiated Rulemaking Act of 1990, which was signed into law by
The Clinton Administration and the National
President Bush.
Performance Review have also been strong supporters of this
innovative procedure, which is designed to increase and improve
Meanwhile,
public participation in federal agency programs.
Congress on several occasions has required specific use of reg-neg.
Thus the need for education, advice and assistance in the effective
and appropriate use of the process continues to grow.
With the
encouragement and financial support of the Environmental
Protection
Agency, the Administrative Conference has now
prepared an updated version of the Sourcebook.
negotiated

With

bipartisan

Rulemaking Act, Congress noted that
used by agencies tend to
discourage the affected parties from meeting and communicating
In passing the Negotiated

the

ordinary

rulemaking

procedures

Furthermore, the traditional processes often cause
assume conflicting and antagonistic
positions and to engage in protracted and expensive litigation. It is
precisely to respond to this situation that the Administrative
Conference pioneered the application of negotiations and mediation
to agency rulemaking.
with each other.

parties with different interests to

In a 1982 recommendation, the Conference suggested that by
bringing interested parties together in a cooperative setting at the
front end of the rulemaking process, much of the litigation that
at the conclusion of a rulemaking would be obviated.
The
concept of negotiated rulemaking gives the people who have real

occurs

work toward
Reg-neg has the capacity to
reduce the likelihood of litigation, to produce faster and less costly
rulemaking ~ and to create objectively better rules.
Moreover,
such rules are likely to be more acceptable to the parties involved.
interests at stake in a particular rule the opportunity to

finding solutions to shared problems.

Xlll

The Conference originally worked closely with officials of
those agencies that were willing to be pioneers in this field.
As
interest in reg-neg has grown in both the legislative and executive
branches,

we have expended

materials,

training,

our program to include written
and technical assistance.
Through ongoing
contacts
with
agencies,
convenors,
academics,
and private
participants, we have acted as an information clearinghouse about
how both the public and the agencies can benefit from using
negotiations
in
rulemaking.
The Negotiated Rulemaking
Sourcebook is a compilation of this experience in a convenient
package and is a key element of our assistance.

To our knowledge, the Sourcebook is the only volume available
devoted to the conduct of negotiated rulemaking.
I
hope that
publication of the revised version will continue to stimulate
increased interest and activity in the search for cooperative solutions
Our ultimate goal, of course, is greater
to regulatory problems.
efficiency and fairness in the rulemaking process, and we believe
that the expanded use of negotiated rulemaking by federal agencies
constitutes a major step in that direction.
Thomasina V. Rogers
Chairman

XIV

INTRODUCTION
The 1995

revision of the Negotiated Rulemaking Sourcebook

has been prepared as a guide and reference manual for federal
agencies and others interested in use of negotiated rulemaking. The
is based on the best available research and the collected
experience of the government agencies and other parties that were
willing to try this innovative technique for resolving disputes
arising in rulemaking.

Sourcebook

After introductory chapters that explain the procedure,

when

to

and the statutory basis for negotiated rulemaking, the book
addresses sequentially the steps involved in convening, training
participants, conducting negotiations, and concluding a "reg-neg"
proceeding. The Negotiated Rulemaking Act of 1990 is reprinted in
the appendix to chapter 3, and its provisions are discussed
throughout the first eight chapters.
Relevant state experience is
summarized in chapter 9. A compendium of negotiated rulemaking
experience of federal agencies through May 1995 appears in chapter
10, including citations to many of the significant notices published.
A partial list of sources of assistance follows in chapter 11.
Chapter 12 contains an extensive bibliography. Finally, we have
included a collection of articles that may help illuminate the issues
and the experience to date. An index to the articles appears at the
beginning of chapter 13.
use

it,

Most chapters
the

subject

appendices

in the

Sourcebook consist of a text that discusses
followed by an appendix.
These

of the chapter,
contain

Administrative

relevant

other illustrative material.
to

Federal

Register

a

notices.

articles,

and

In general, a reference in a particular

document appearing
number) means
the appendix to the same chapter.

chapter

referring to a chapter
in

statutes.

Conference recommendations, brief
"in

the

that that

appendix"

document

is

(without
reprinted

The primary audience for the Sourcebook is intended to be
agency officials -- those who are considering use of negotiated
rulemaking and need to know more about it, and those who have
decided to use the process and need a practical guide. To serve
these needs, we have included a large number of sample documents
XV

of the kinds that will have to be drafted at various stages of
conducting a reg-neg. While we have tried to include a variety of
such material from different agencies and different proceedings, we
have also chosen to retain from the 1990 Sourcebook virtually the
entire collection of public notices from a single negotiated
rulemaking ~ EPA's woodburning stove proceeding ~ so that the
user of the Sourcebook can follow its development. Although the
woodburning stove reg-neg preceded the Reg-Neg Act (and
therefore contains no references to it), the notices do illustrate all of
the steps required. Other more recent examples are also included
for reference.

XVI
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CHAPTER

1 -

WHAT IS NEGOTIATED

RULEMAKING?
rulemaking

Negotiated

(sometimes

known

"regulatory

as

negotiation" or "reg-neg") emerged in the 1980's as an alternative

With
procedures for drafting proposed regulations.
of the Negotiated Rulemaking Act of 1990, the
recommendations of the National Performance Review in 1993, and

to traditional

the

passage

various

by

directives

President

Clinton,

negotiated

rulemaking

enjoys increasing and widespread bipartisan support as a means of

achieving

through

regulation

better

the

cooperative

efforts

of

government agencies and the private sector.

The essence of the idea is that in certain situations it is possible
bring together representatives of the agency and the various
The
interest groups to negotiate the text of a proposed rule.

to

negotiators try to reach a consensus through a process of evaluating
their

own

priorities

outcome on the

and making tradeoffs to achieve an acceptable

issues of greatest importance to them.

they do

If

achieve a consensus, then the resulting rule is likely to be easier to
implement and the likelihood of subsequent litigation is diminished.

The Administrative Procedure Act does

not

require

participation in the drafting stage of agency rulemaking.

only that the agency publish
opportunity for comment.

It

any proposed rule and

allow

Administrative Procedure Act and negotiated rulemaking.)

general public

-

an

(See chapter 3 for a discussion of the

whose

may

Under

may

not have

activities are regulated -- or

with the

the ordinary rulemaking procedure, an agency
contacts with persons

public

requires

or

for the purpose of acquiring information that

may

However, any such contacts are usually informal and
unstructured. They may be initiated by the agency or by the public.

be helpful.

Typically, there

is

no opportunity for interchange of views among

the parties, even where an agency chooses to conduct a hearing.

Reg-neg offers such an opportunity through procedures designed

to

achieve consensus.

Conference of the United States set
which reg-neg
(Recommendation 82-4, 1 CFR §305.82-

In 1982, the Administrative

forth criteria for identifying rulemaking situations for
is

likely to

be

successftil

WHAT IS NEGOTIATED RULEMAKING?
These criteria were intended to guide agencies in maicing the
key determination whether reg-neg is appropriate for particular
regulatory problems.
The Conference also suggested specific
procedures to be followed by agencies in applying this approach.
Additional refinements, based on a study of initial agency
experiences
with
reg-neg,
were
recommended
in
1985
(Recommendation 85-5, 1 CFR
The Conference
§305.85-5).
recommendations, of course, are not mandatory procedures, but
may best be used by agencies as a starting point for applying the
concept of negotiated rulemaking to their own situations.
Both
recommendations are reprinted in the appendix.

4).

The Negotiated Rulemaking Act of 1990 (Public Law No. 101648, codified at 5 U.S.C. §§561-570) establishes basic statutory
requirements for the use of reg-neg, but allows great flexibility for
implementation by federal agencies. The Act emphasizes effective
communication with the affected public, adequate opportunity for
public participation, and openness of the entire process. The Act
encourages "innovation and experimentation with the negotiated
rulemaking process or with other innovative rulemaking procedures
otherwise authorized by law."
The statute is
(5 U.S.C. §561)
reprinted in the appendix to chapter 3.
Negotiated rulemaking should be viewed as a supplement
rulemaking provisions of the Administrative Procedure Act.

means

to the

This

that the negotiation sessions generally take place prior to

issuance of the notice and the opportunity for the public to

comment

by the Act (5 U.S.C. §553). In
some instances, negotiations may be appropriate at a later stage of
on a proposed rule

that are required

the proceeding.

Why

Use Negotiated Rulemaking?

The

adversarial nature of the normal

rulemaking process

is

often criticized as a major contributor to the expense and delay
associated with regulatory proceedings.

perceived as merely the
a court decision.

first

The need

round

Agency rulemaking may be

in a battle that will

for potential litigation sharpens the divisions

may

foreclose

any

culminate in

to establish a formal record as a basis

willingness

to

between

recognize

the

parties,

and

legitimate

viewpoints of others.
In these circumstances, parties often take extreme positions in
their written and oral statements.

They may choose

information that they view as damaging.

A

party

to withhold

may appear

to put

WHAT IS NEGOTIATED RULEMAKING?
equal weight on every argument, giving the agency
the relative importance

it

little

clue as to

places on the various issues.

What

is

an opportunity for the parties to exchange views and to
focus on finding constructive, creative solutions to problems.
lacking

is

The negotiated rulemaking process uses negotiation and
consensus, not to avoid conflict, but to channel the resources and
In
efforts of the parties toward solving the problems presented.
short, the process fosters creative activity

interested persons, focused

on producing

by a broad spectrum of
better,

more acceptable

rules.

Benefits of Negotiated

When

Rulemaking

rulemaking to
must weigh the advantages and
While some of the
disadvantages of using the process.
considerations derive from the specific circumstances of a rule and
cannot be discussed here, others are more general.
an agency considers using negotiated

solve a regulatory problem,

The long-term

it

benefits of negotiated rulemaking include:

•

reduced time, money and effort
developing and enforcing rules,

•

earlier implementation,

•

higher compliance rates, and

•

more cooperative

expended

on

relationships between the agency

and other parties.

These benefits flow from the broader participation of the

parties,

the opportunity for creative solutions to regulatory problems, and

the potential for avoiding litigation.
In programs with a history of adversarial rulemaking, it is not
unusual for parties to negotiate a settlement under the supervision of
a court after the rule has been published.
Particularly in such
programs, negotiation of a rule prior to the agency's publication of

a proposed rule can save the agency and other

parties both time

and

resources.

By avoiding litigation, regulated businesses (or others who
need to plan for the future) can ordinarily know at an earlier time
how the rule will affect them. This knowledge enables them to plan
capital expenditures or production changes earlier than if they faced
years of litigation and uncertainty about the outcome. Similarly, the

WHAT

IS

NEGOTIATED RULEMAKING?

public would receive on a

more timely schedule those

benefits that

Congress intended to flow from the promulgation of the rule. (See,
for example, "Regulating Wood-Stove Emissions," Washington
Post, September 25, 1986, reprinted in chapter 13.)

Reducing the

risk

of costly

litigation,

however, is only one of
in programs with no

Even

the benefits of negotiated rulemaking.

of adversarial rulemaking, negotiations can provide the
agency with a better understanding of the concerns of potentially
affected parties, of the relative importance to them of different
regulatory choices, and of the factual basis for the regulation. This
is
true whether or not consensus is attained.
Regulatory
negotiations can have the effect of enfranchising parties who have
important interests at stake, but who may be relatively quiet or may
feel relatively powerless under normal rulemaking procedures.
Rules drafted by persons who must ultimately be governed by them
are more likely to be practical, and therefore more acceptable to
history

affected persons.

Agencies

typically

receive

a

lot

of

both

solicited

and

unsolicited input

from affected

of rulemaking.

Frequently, data and opinions are received from

parties during the pre-proposal stage

party A submits data on its industry's
products or services; then party B, in a separate submission,
describes the problems with the products or services provided to the
public by the industry.
Parties A and B do not communicate
affected parties sequentially:

directly with each other, and are usually

more

interested in building

a record that states their best positions rather than reaching

some

accommodation on the issues.
The agency staff is
presented only with polar views from the regulated community and
the interested public.
Staff must then fashion a regulation that is
practical

and capable of implementation, but
This means that the rule is not
subjected to any procedure whereby agency staff can learn the
practical
consequences of one or more alternatives under
consideration, through observing reactions and interactions among
potentially affected parties. In a negotiated rulemaking proceeding,
representatives of all of the affected interests come together and can
hear and discuss one another's positions and concerns. The giveand-take of the negotiation process can provide all participants,
including the agency, with a realistic opportunity to have their
assumptions and data questioned and tested by parties with other
viewpoints. The result will be a more effective rule.
statutorily

without

sound, practical,

much

"reality testing."

WHAT IS NEGOTIATED RULEMAKING?
Under normal rulemaking procedures, an agency

frequently

is

dilemmas.
Affected outside parties state their most favorable positions and
criticize agency proposals without proposing practical solutions.
The dynamic nature of negotiating forces each party to participate in
only

the

generating

party

solutions

crafting solutions to issues that are

party

usually

is

consideration.

not

able

rulemaking

to

on the table for resolution. A
criticize a proposal under

merely to

Other parties will press for finding an alternative
The range of

proposal that might satisfy the dissenting party.
parties

at

the

table

in

a

regulatory

well -structured

negotiation

provides the raw materials, the incentives, and the opportunity for
greater creativity in crafting solutions than
rule

were drafted by agency

would be present

if

the

staff alone.

Experience shows that parties in a reg-neg, faced with the
agency will write its own rule if they cannot do it
themselves, will have a strong incentive to achieve in a draft rule
those points that are most important to them, while compromising
on matters that are of less importance.
Where consensus is
achieved, participants in the negotiations often tend to acquire an
interest in seeing the process succeed. They may feel that they have
a stake in the resulting regulation. EPA has called this "ownership"
of the negotiated rule.
reality that the

The

benefits noted are discussed

of EPA' s Negotiated Rulemaking

more

fully in

Activities,"

"An Assessment

which

is

reprinted in

the appendix.

Some Drawbacks
Negotiated rulemaking can be resource-intensive in the short
term for both the agency and the other affected interests. While
there are likely to be significant long-term savings in total resources
required, the concentration in the short term may cause concern.

For the agency, there

will

be extra expenditures just

to

conduct

the reg-neg process including costs of the convenor and mediator.
the compression of the rulemaking schedule may
agency to allocate staff and technical contractor
resources for use over a shorter period of time than in rulemakings
not involving reg-neg.
The agency would also have to assign a

In

addition,

require

the

senior manager to

Agency
also

sit at

the negotiating table.

internal review schedules during the negotiations are

compressed.

Each

related

office or

manager

that

needs to
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review the resolution of the issues has to respond in a timely
that the agency's negotiator can use the information and
opinions generated in the negotiations. This can be an advantage
for the conduct of the negotiations, but obviously can add to the
administrative burdens of other agency personnel who are assisting
the agency's representative or are otherwise involved in the
rulemaking.

manner so

Some parties, such as public interest groups, may have to
provide staff time and resources in excess of what they normally
spend on pre-proposal contacts with the agency and on postproposal public comments. Participation in a negotiating committee
brings with it the responsibility to review additional documents and
to generate ideas, proposals, and perhaps data, which can take
significant time to develop. The rule must be of major importance
to such a group, or it will not likely want to commit itself to
participate so heavily in the proceeding.
The reader

is referred to many of the papers
included in
of this Sourcebook, which comment further on the
advantages and disadvantages of negotiated rulemaking. (An index
to the articles appears at the beginning of chapter 13.)

chapter
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Criteria for Negotiated

Rulemaking

The Negotiated Rulemaking Act

requires a determination by

the agency head that the use of the reg-neg process
interest

(5

U.S.C. §563).

The Act

gives

some

is in

the public

guidelines to assist

determination, based on agency experience and the
recommendations of the Administrative Conference. Ultimately, the
decision will depend on a judgment as to whether there is a
reasonable likelihood that an appropriate committee can be formed
that will be able to reach consensus on a proposed rule within a
fixed period of time. The decision must also take into account the
availability of sufficient resources to support the process and
whether the agency is willing to commit those resources.
in

this

An

is whether the number of distinct
concerned with the proposed rule, including any relevant
government agencies, is small enough so that they can be fairly
represented by not more than 20 to 25 negotiators. (Although the
Administrative Conference initially recommended a maximum of
The Act
15, experience has shown 20 to 25 to be manageable.)
specifies a maximum of 25 unless the agency head determines that a
larger number is necessary (5 U.S.C. §565(b)).

interests

important consideration
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There should be a number of diverse issues that
participants
can rank according to their own priorities, so
that there will be
room for compromise on some of the issues as an
agreement is
sought. However, it is essential that the issues
to be negotiated not
require compromise of principles so ftindamental
to the parties that
there will be no willingness to negotiate.
Parties must indicate a willingness to
negotiate in good faith
and no single interest should be able to dominate
the negotiations'
The existence of a deadline for completion of negotiations
whether
impos^ by statute, by the agency, or by other circumstances,
has
been found to impart a degree of urgency
that can aid the
negotiators in reaching a consensus on a
proposed rule.

Reg-neg

is

clearly not suitable for

circumstances in which
chapter 2.

it

is

likely

agency rulemaking The
succeed are discussed in

all

to

Procedur es for Negot iated Riilpmnking

An

agency contemplating use of negotiated rulemaking
must
determine whether the problem that requires
drafting of a rule
IS amenable to this approach.
The agency would normally ask one
or more "convenors" -- either outside
contractors or government
employees who are not otherwise involved in the
proceeding - to
assess how well the circumstances
meet the above criteria
The
convenor would recommend to the agency
whether to establish a
committee to negotiate a draft rule and might also
submit a proposal
tor the composition of the committee.
tirst

most instances, the committee would be formally
chartered
procedures of the Federal Advisory Committee
Act
y^A^^l
(bALA).
While the Negotiated Rulemaking Act makes
FACA
applicable
to
reg-neg
committees
in
general
(with
some
In

modifications discussed

in

chapter 3), Congress has occasionally
required reg-neg committees from

legislatively

c?^? Also,
.f^'^^'"
hACA.
the Unftmded Mandates Reform Act
Law No. 104-4, §204) provides that FACA will not
instances
state,

involving only federal officials and
elected officers of
and tribal governments, or their designated
employee

local,

representatives.
It

of 1995 (Public
apply in certain

^

essential for the success of reg-neg
that all concerned
be represented in the negotiations.
Therefore, the agency
and the convenor must make reasonable
efforts to ensure that all
relevant interest groups and others who
may be affected by the rule
are aware of the proceeding. Public
notices explaining the agency's
is

interests
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plans for the proceeding, in addition to any general requirements for
establisiiing advisory committees, can be very useful as a check
against an essential party being overlooked.

Agencies have found that the actual negotiations tend

to

be

more successful when the committee has the assistance of one or
more persons with specific experience in helping others negotiate
solutions to complex multi-party problems. Whether referred to as
"mediators"
dispute

or

have

same

individuals

skilled

in

techniques

of

been helpful to committees
Persons performing this role may be

invariably

attempting to negotiate rules.
the

persons

"facilitators,"

resolution

who

acted

as

convenors,

but this

is

not

essential.
If the issues are unusually complex, or if any of the negotiators
need assistance in dealing with their constituencies, then it may be
advisable to have more than one mediator or facilitator.
In some
instances, prior knowledge of the subject matter of the negotiations
may be necessary. However, in general, the most important factors
in choosing "neutral" persons to assist a negotiating committee are
skillfulness in dispute resolution and personal acceptability to all of

the participants.
It

is

also important for the agency to participate fully in the

making sure that at all times the participants are aware
of what action the agency is likely to take if the committee does not
reach an agreement.
negotiations,

The goal of the committee is to reach consensus on a draft rule.
The word "consensus" is usually understood in this context to mean
that

each

interest

members of

represented

concurs

in

the

result,

unless

all

committee agree at the outset to a different
meaning. If a consensus is reached by the committee, the agency
ordinarily would publish the draft rule based on that consensus in a
notice of proposed rulemaking -- and the agency would have
committed itself in advance to doing so. Negotiations that do not
result in consensus on a draft rule can still be very useful to the
agency by narrowing the issues in dispute, identifying information
necessary to resolve issues, ranking priorities, and finding
the

potentially acceptable solutions.

The Administrative Conference has recommended that at the
conclusion of the negotiations the committee should formally report
the outcome to the agency. In practice, some agencies have found
that a formal report may be unnecessary if committee records
contain sufficient documentation of what took place during the

WHAT IS NEGOTIATED RULEMAKING?
negotiations.

The committee records or

report should identify the

where there is not
committee reaches a consensus on a draft rule, the
agency should be given both the text and a concise statement of its
basis and purpose. The Negotiated Rulemaking Act specifies that,
where consensus is reached, the committee shall transmit to the
agency a report containing the proposed rule (5 U.S.C. §566(f)).
In other cases, however, the Act gives the committee the freedom to
determine what information, recommendations or materials, if any,
issues addressed, areas of agreement, and areas

consensus.

If the

are appropriate to give to the agency.

Federal Agency Experience
In 1983, the Federal Aviation Administration

became the

first

agency to try using negotiated rulemaking.
The FAA
assembled a committee to negotiate a revision of flight and rest time
requirements for domestic airline pilots. The committee included
representatives of airlines, pilot organizations, public interest
groups, and other interested parties. The prior rules had been in
effect for 30 years, a period of substantial change in the airline
industry, during which the FAA had to issue more than 1000 pages
of interpretations. On several occasions, the agency had proposed
revisions, but withdrew them because of substantial opposition. A
final rule based on the committee's negotiations was adopted in
Since then, several
1985, which was not challenged in court.
agencies within the Department of Transportation have used reg-neg
on a variety of issues. These include the National Highway Traffic
Safety Administration, the Coast Guard and the Federal Railroad
Federal

Administration.

The Environmental

Protection

Agency has been

the

most

consistent and committed user of negotiated rulemaking, accounting

approximately one-third of federal agency reg-negs.
Rules
based on a negotiated consensus include penalties for manufacturers
of vehicles not meeting Clean Air Act standards, emergency
for

exemptions from pesticide regulations, performance standards for
woodburning stoves, control of volatile organic chemical equipment
leaks,

national

emission standards for coke ovens, manifests for

transporting hazardous wastes, and chemicals used in manufacturing

wood

furniture.

In several

additional proceedings,

EPA

based

its

on substantial agreements reached in the negotiations even
though the committees were unable to agree completely on a
proposal. (See the appendix for discussion and evaluation of EPA's
early experience with reg-neg.
A more comprehensive evaluation
rule
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of EPA's reg-neg experience, conducted by the Administrative
Conference, will be completed in late 1995.)

The Occupational Safety and Health Administration has used
reg-neg for proposed standards on worker exposure to benzene and
to a chemical known as MDA, an animal carcinogen used in the
manufacture of plastics. Although the benzene effort did not result
in a negotiated rule, the
committee reached consensus on a
set of recommendations to OSHA that served as the basis for the

MDA

agency's rule. OSHA established a committee in 1994 to negotiate
safety standards for workers erecting steel structures. In 1992, the
Office of the Solicitor of the Department of Labor issued its
Negotiated Rulemaking Handbook as a guide for departmental use

of reg-neg.

In

1994, the Department produced a videotape that
proceeding.

includes a discussion of the

Other
procedures
Credit

agencies
include

MDA

have used
rulemaking
negotiated
Nuclear Regulatory Commission, Farm

that

the

Administration,

Federal

Communications

Commission,

Federal Trade Commission, and the Departments of Agriculture,

Health and Human Services, Housing and Urban
Development, and the Interior.
A complete list of federal
negotiated rulemaking proceedings as of May 1995 appears in
Education,

chapter 10.

A ppendix
The appendix to chapter 1 includes the two recommendations
of the Administrative Conference on negotiated rulemaking and
three documents reflecting some of the experience of the
Environmental Protection Agency. The flow chart illustrates the
An article by former
steps in the procedure followed by EPA.
Administrator Lee Thomas sets forth the reasons for EPA's active
use of reg-neg. "An Assessment of EPA's Negotiated Rulemaking
Activities" contains the findings of a study by the Program
Evaluation Division of EPA.
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Recommendation 82-4,
Procedures
for
Negotiating
Proposed Regulations (Reconunenda-

§305.82-4

Uon No. 82-4).
The complexity of government
has Increased

greatly

;-egulation

compared to that

which existed when the Administrative Procedure Act was enacted, and this complexity
has been accompanied by a formalization of
the rulemaldng process beyond the brief,
expeditious notice and comment procedures
envisioned by section 553 of the APA. Procedures in addition to notice and comment
may, in some instances, provide important
safeguards against arbitnuy or capricious
decisions by agencies and help ensure that
agencies develop sound factual bases for the
exercise of the discretion entrusted them by
Congress, but the increased formalization of
the rulemaldng process has also had adverse
consequences. The participants, including
the agency, tend to develop adversarial relationships with each other causing them to
talce extreme positions, to withhold information from one another, and to attadc the
legitimacy of opposing positions. Because of
the adversarial relationships, participants
often do not focus on creative solutions to
problems, ranldng of the issues involved in a
rulemaldng, or the important details involved in a rule. Extensive factual records
are often developed beyond what is necessary. Long periods of delay result, and participation in rulemaking proceedings can
become needlessly expensive. Moreover,
many participants perceive their roles in the
rulemaking proceeding more as positioning
themselves for the subsequent Judicial
review than as contributing to a solution on
the merits at the administrative leveL Final-

many participants remain dissatisfied
with the policy Judgments made at the outcome of rulemaking proceedings.
Participants in rulemaking rarely meet as
a group with each other and with the
agency to communicate their respective
views so that each can react directly to the
concerns and positions of the others in an
ly,

effort to resolve conflicts. £bcperience indicates tliat if the parties in interest were to
work together to negotiate the text of a proposed rule, they might be able in some circumstances to Identify the major issues,
gauge their importance to the respective
parties, identify the information and data
necessary to resolve the issues, and develop
a rule that is acceptable to the respective interests, all within the contours of the substantive statute. For example, highly technical standards are negotiated that have extensive health, safety, and economic effects;
lawsuits challenging rules are regularly settled by agreement on a negotiated rule;
public law litigation involves sensitive nego-

1

CFR

82-4

11

§305.82-4

tiation over rule-like issues; and many environmental disputes and policies have been
successfully negotiated. These experiences
can be drawn upon in certain rulemaldng
contexts to provide procedures by which affected interests and the agency might participate directly in the development of the
text of a proposed rule through negotiation

and mediation.

The Federal Advisory Committee Act
(FACA) has, however, dampened adminisenthusiasm for attempts to build on
experience with successful negotiations.
Without proposing a general revision of
FACA, the Administrative Conference urges
that Congress amend the Act to facilitate
the use of the negotiating procediu-es contrative

templated in this recommendation.
The suggested procedures provide a mechanism by which the benefits of negotiation
could be achieved while providing appropriate safeguards to ensure that affected interests have the opportunity to participate,
that the resulting rule is within the discretion delegated by Congress, and that it is
not arbitrary or capricious. The premise of
the recommendation is that provision of opportunities

and incentives to resolve

issues

during rulemaking, through negotiations,
will result in an improved process and better
rules. Such rules would likely be more ac-

ceptable to affected interests because of
their participation in the negotiations. The
purpose of this recommendation is to estab-

a supplemental rulemaldng procedure
that can be used in appropriate circumstances to permit the direct participation of
affected interests in the development of
proposed rules. This procedure should be
viewed as experimental, and should be reviewed after it has been used a reasonable
lish

number

of times.

Recommendation
1.

Agencies should consider using

regulatory negotiation, as described in
recommendation, as a means of
drafting for agency consideration the
text of a proposed regulation. A proposal to establish a regulatory negotiating group could be made either by
the agency (for example, in an advance notice of proposed rulemaking)
or by the suggestion of any interested
person.
this

2. Congress should facilitate the regulatory negotiation process by passing
legislation explicitly authorizing agencies to conduct rulemaking proceedings in the manner described in this

12

WHAT IS NEGOTIATED RULEMAKING?

recommendation. This authority, to
enlarges existing
agency rulemaking authority, should
be viewed as an experiment in improving rulemaking procedures. Accordingly, the legislation should contain a
provision.
The legislation
sunset
should provide substantial flexibility
for agencies to adapt negotiation techniques to the circumstances of individual proceedings, as contemplated in
this recommendation, free of the restrictions of the Federal Advisory
Committee Act and any ex parte limiLegislation should provide
tations.
that information tendered to such
groups, operating in the manner proposed, should not be considered an
agency record under the Freedom of

the extent that

it

Information Act.
3. In legislation authorizing regulatory negotiation, Congress should authorize agencies to designate a "convenor" to organize the negotiations in
a particular proceeding. The convenor

should be an individual, government
agency, or private organization, neutral with respect to the regulatory
policy issues under consideration. If
the agency chooses an individual who
is an employee of the agency itself,
that person should not be associated
with either the rulemaking or enforcement staff. The convenor would be responsible for <i) advising the agency as
to whether, in a given proceeding, regulatory negotiation is feasible and is
likely to be conducive to the fairer and
more efficient conduct of the agency's
regulatory program, and (ii) determining, in consultation with the agency,
who should participate in the negotiations.
4. An agency considering use of regulatory negotiation should select and
consult with a convenor at the earliest
practicable time about the feasibility
of its use. The convenor should conduct a preliminary inquiry to deter-

mine whether a regulatory negotiating
group should be empanelled to develop a proposed nile relating to the particular topic. The convenor should
consider the risks that negotiation
procedures would increase the likelihood of a consensus proposal that
would limit output, raise prices, restrict entry, or otherwise establish or

support

unreasonable

restraints

on

competition. Other factors bearing on

this decision include the following:
(a) The issues to be raised in the
proceeding should be mature and ripe
for decision. Ideally, there should be
some deadline for issuing the rule, so
that a decision on a rule is inevitable
within a relatively fixed time frame.
The agency may also impose a deadline on the negotiations.
(b) The resolution of issues should
not be such as to require participants
in negotiations to compromise their
fundamental tenets, since it is unlikely
that agreement will be reached in such
circumstances. Rather, issues involv-

ing such fundamental tenets should
already have been determined, or not
be crucial to the resolution of the
issues involved in writing the proposed
regulation.
(c)

The

interests significantly affect-

ed should be such that individuals can
be selected who wiU adequately represent those interests. Since negotiations
cannot generally be conducted with a
large number of participants, there
should be a limited number of interests that will be significantly affected
by the rule and therefore represented
in the negotiations. A rule of thumb
might be that negotiations should ordinarily involve

no more than 15 par-

ticipants.

(d) There should be a number of diverse issues that the participants can
rank according to their own priorities
and on which they might reach agreement by attempting to optimize the
all the participants.
single interest should be able
to dominate the negotiations. The
agency's representative in the negotiations will not be deemed to possess
this power solely by virtue of the
agency's ultimate power to promulgate
the final rule.
(f) The participants in the negotiations should be willing to negotiate in
good faith to draft a proposed rule.
(g) The agency should be willing to
designate an appropriate staff member
to participate as the agency's reprerepresentative
the
sentative,
but
should make clear to the other partici-

return to
(e)

No

pants that he or she cannot bind the
agency.
5. If the convenor determines that
regiUatory negotiation would be appropriate,

it

would recommend

this
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procedure to the agency. If the agency
and the convenor agree that regulatory negotiation is appropriate, the
convenor should be responsible for determining preliminarily the interests
that will likely be substantially affected by a proposed rule, the individuals
that will represent those interests in
negotiations, the scope of issues to be
addressed, and a schedule for completing the work. It will be important for
potential participants to agree among
themselves as to these matters, and
their agreement can be facilitated by
either the convenor or a possible participant conducting a preliminary inquiry among identified interests. Reasonable efforts should be made to
secure a balanced group in which no
interest has more than a third of the
members and each representative is
technically qualified to address the
issues presented, or has access to
qualified individuals.
6. The subject matter of the proposed regulation may be within the jurisdiction of an existing committee of
a non-governmental standards writing
organization that has procedures to
ensiu'e the fair representation of the
respective interests and a process for
determining whether the decision actually reflects a consensus among
them. If such a cozmnittee exists and
appears to enjoy the support and confidence of the affected interests, the

convenor should consider recommending that negotiations be conducted
under that committee's auspices instead of establishing an entirely new
framework for negotiations. In such a
case, the existing committee could be
regarded as a regulatory negotiation
group for purposes of this recommendation. (Alternatively, the product of
the committee could be used as the
basis of a proposed regulation pursuant to Administrative Conference Rec-

ommendation
7.

78-4.»)

To ensure that the appropriate

terests

have been identified and have

had the opportunity

to be represented
in the negotiating group, the agency
' Federal Agency Interaction with Private
Standard-Setting Organizations in Health
and Safety Regvilation, 1978 ACUS Recom-

mendations and Reports

13, 1

CFR 305.78-4.

13

should publish in the P'ederal Register a notice that it is contemplating
developing a rule by negotiation and
indicate in the notice the issues involved and the participants and interests already identified. If an additional
person or interest petitions for membership or representation in the negotiating group, the convenor, in consultation with the agency, should determine (i) whether that interest would
be substantially affected by the rule,
(ii) if so, whether it would be represented by an individual already in the

negotiating group, and (iii) whether,
in any event, the petitioner should be
added to the negotiating group, or
whether interests can be consolidated
and still provide adequate representation.
8. The agency should designate a
senior official to represent it in the negotiations and should identify that of-

ficial in
9. It

the Federal Register notice.
be that, in particular pro-

may

ceedings, certain affected interests will
require reimbursement for direct expenses to be able to participate at a
level that wiU foster broadly-based,
successful negotiations. Unlike intervenors, the negotiating group will be
performing a function normally per-

formed within the agency, and the
agency should consider reimbursing
the direct expenses of such participauits. The agency should also provide
financial or other support for the con-

venor and the negotiating group. Congress should clarify the authority of
agencies to provide such financial resources.
10. The convenor and the agency
might consider whether selection of a

mediator

is likely to facilitate the negotiation process. Where participants
lack relevant negotiating experience, a
mediator may be of significant help in

making them comfortable with the
process and in resolving impasses.
11.

in-

82-4

The

goal

of

the

negotiating

group should be to arrive at a consensus on a proposed rule. Consensus in
this context means that each interest
represented in the negotiating group
concurs in the result, unless all members of the group agree at the outset
on another definition. Following consensus, the negotiating group should
prepare a report to the agency con-
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taining its proposed rule and a concise
general statement of its basis and purpose. The report should also describe
the factual material on which the

group relied in preparing

its

proposed

regiilation, for inclusion in the agency's record of the proceeding. The par-

may, of course, be unable to
reach a consensus on a proposed rule,
and, in that event, they should identify in the report both the areas in
which they are agreed and the areas
in which consensus could not be
achieved. This coiild serve to narrow
the issues in dispute. Identify information necessary to resolve issues, rank

ticipants

and identify potentially acceptable solutions.
group should be
negotiating
12. The
authorized to close its meeting to the
public only when necessary to protect
confidential data or when, in the Judgpriorities,

ment
hood

of the participants, the likeliof achieving consensus would be
significantly enhanced.
13. The agency should publish the
negotiated text of the proposed rule in
its notice of proposed rulemaking. If
the agency does not publish the negotiated text as a proposed rule, it
should explain its reasons. The agency
may wish to propose amendments or
modifications to the negotiated pro-

posed rule, but it should do so in such
a manner that the public at large can
identify the work of the agency and of
the negotiating group.
14. The negotiating group should be
afforded an opportunity to review any

comments that are

received

in

re-

sponse to the notice of proposed rulemaking so that the participants can
determine whether their recommendations should be modified. The final responsibility for issuing the rule would
remain with the agency.
[47

PR 30708, July 15.
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Recommendation 85-5,

for
Procedures
Negotiating
Proposed Regulations (Recommenda-

1

CFR

85-5

15

§305.85-5

§305.85-5

Negotiations simong persons representing
diverse interests have proven to be effective
in some cases in developing proposals for
agency niles. In 1982, the Administrative
Conference of the United States adopted
Recommendation 82-4, 1 CFR S 305.82-4,
encouraging the use of negotiated rulemaking by Federal agencies in appropriate situations.' The concept of negotiated rulemaking arose from dissatisfaction with the rulemaking process, which since the 1960's, in
many agencies, had become increasingly adversarial and formalized— unlike the brief,
expeditious notice and comment procedure
envisioned in section 553 of the Administrative Procedure Act. Experience has now

shown that negotiated rulemaking can be a
practical
stances.

technique

in

appropriate

in-

Since Recommendation 82-4 was adopted,
its recommended procedures have been followed four times by Federal agencies. The
Federal Aviation Administration used negotiated rulemaking to develop a new flight
and duty time regulation for pilots. The Environmental Protection Agency used negotiated rulemaking to develop proposed rules

on nonconformance penalties for vehicle
emissions and on emergency exemptions
from pesticide regulations. The Occupational Safety sind Health Administration encouraged labor, public interest, and industry
representatives to negotiate a standard for
occupational exposure to benzene. The benzene negotiations did not result in agreement among the parties on a proposed rule,
but the other three negotiations did lead to
substantial agreement resulting In two final
rules (which have thus far not been challenged) and one draft nile which, after
public comment, is pending before the

agency.

The experience
shown that the

It Is important to view Recommendation
and the present recommendation,
taken together, as a guide to issues to be
considered rather than a formula to be followed. Negotiation is intrinsically a fluid
process that cannot be delineated in advance. Accordingly, what will "work" in a
particular case depends on the substantive
issues, the perception of the agency's position by interested parties, past and current
relationships among the parties, the authority of party representatives in the negotiations, the negotiating style of the representatives, the rnunber and divergence of views
within each constituency represented, and
the skill of the participants and mediators.
These factors are mostly dynamic and their
charcter is likely to change during the negotiating process. Proponents of negotiated
rulemaking must recognize the unavailability of neat formal solutions to questions of
who should participate, how the negotiations should be conducted, or even the defi-

82-4

tion No. 85-6).

of these four cases has
original recommendation

was basically sound, and has provided a
basis for the Administrative Conference to
use in supplementing Recommendation 824.

Recommendation 82-4 used the term
"regulatory negotiation" to refer to this
process. The present recommendation substitutes "negotiated nilemaking" to emphasize that it is addressing negotiation of
rules, and not other uses of negotiations in
the regulatory process.

nition of "successful" negotiations.

Agencies undertaking negotiated rulemakmust be prepared to deal with these real
world uncertainties by pursuing a thoughtfully flexible approach. Elements of Recommendation 82-4 and the present recommendation provide a conceptual framework
within which to plan and conduct negotiations in a particular proceeding, but should
not be taken as a formal model. An agency
cannot merely transplant a pattern followed
successfully by another agency, or even by
itself on another occasion. Nevertheless,
agencies that are considering negotiated
rulemaking for the first time should find it
helpful to discuss their plans with other
agencies and persons experienced with the
ing

process.

Some agencies have indicated a concern
about the effect of the Federal Advisory
Committee Act on negotiated rulemaking
proceedings. The four agency experiences
reviewed by the Administrative Conference
have not shown that the Act, as interpreted
by the sponsoring agencies and participants,
impeded effective negotiations. Under current judicial and agency interpretations of
the Act, it appears that caucuses and other
working group meetings may be held in private, where this is necessary to promote an
effective exchange of views.
Another concern expressed by some agencies has been the potential costs associated
with negotiated rulemaking. While aspects
of the recommended process may entail
some short-term additional costs, the Con-

ference believe that potential long-range
savings will more than offset the costs.
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Moreover, agencies should be aware of opportunities for assistance from within the
government, for example, training provided
by the Legal Education Institute of the Department of Justice, and mediation assistance by the Federal Mediation and Conciliation Service and the Community, Relations
Service.

Recommendation
1. An agency sponsoring a negotiated
rulemaking proceeding should take

part in the negotiations. Agency participation can occur in various ways.
The range of possibilities extends
from full participation as a negotiator
to acting as an observer and commenting on possible agency reactions and
concerns. Agency representatives participating in negotiations should be
sufficiently senior in rank to be able to
express agency views with credibility.
2. Negotiations are unlikely to succeed unless all participants (including
the agency) are motivated throughout
the process by the view that a negotiated agreement will provide a better
alternative than a rule developed

under

traditional

processes.

The

agency, accordingly, should be sensi-

each participant's need to have
a reasonably clear expectation of the
consequences of not reaching a consensus. Agencies must be mindful,
from the beginning to the end of negotiations, of the impact that agency
conduct and statements have on party
expectations. The agency, and others
involved in the negotiations, may need
to communicate with other participants—perhaps with the assistance of
a mediator or facilitator— to ensure
that each one has realistic expectations about the outcome of agency
action in the absence of a negotiated
agreement. Communications of this
character always should consist of an
honest expression of agency actions
that are realistically possible.
3. The agency should recognize that
negotiations can be useful at several
stages of rulemaking proceedings. For
example, negotiating the terms of a
final rule could be a useful procedure
even after publication of a proposed
nile. Usually, however, negotiations
should be used to help develop a
notice of proposed rulemaking, with
negotiations to be resumed after comtive to

ments on the notice are received, as
contemplated by paragraphs 13 and 14
of

Recommendation

82-4.

The agency should

consider providing the parties with an opportunity
to participate in a training session in
negotiation skills just prior to the beginning of the negotiations.
5. The agency should select a person
skilled in techniques of dispute resolution to assist the negotiating group in
reaching an agreement. In some cases,
that person may need to have prior
knowledge of the subject matter of
the negotiations. The person chosen
may be styled "mediator" or "facilita4.

tor," and may be, but need not be, the
same person as the "convenor" identified in Recommendation 82-4. There

may

be specific proceedings, however,

where party incentives to reach voluntary agreement are so strong that a
mediator or facilitator

is

not neces-

sary.

In some circumstances. Federal
agencies such as the Federal Mediation and Conciliation Service or the
Community Relations Service of the
Department of Justice may be appropriate sources of mediators or facilitators. These agencies should consider
making available a small number of
staff members with mediation experience to assist in the conduct of negotiated rulemaking proceedings.
7. The agency, the mediator or facilitator, and, where appropriate, other
participants in negotiated rulemaking
should be prepared to address internal
disagreements within a particular constituency. In some c£ises, it may be
helpful to retain a special mediator or
6.

•

facilitator to assist in

mediating issues

internal to a constituency. The agency
should consider the potential for internal constituency disagreements in
choosing representatives, in planning
for successful negotiations, and in selecting persons as mediators or facilitators. The agency should also recognize the possibility that a group
viewed as a single constituency at the
outset of negotiations may later
become so divided as to suggest modification of the membership of the negotiating group.
8. Where appropriate, the agency,
the mediator or facilitator, or the negotiating group should consider ap-

ACUS RECOMMENDATION

pointing a neutral outside individual
who could receive confidential data,
evaluate it, and report to the negotiators. The parties would need to agree
upon the protection to be given confidential data. A similar procedure may
also be desirable in order to permit
neutral technical advice to be griven in.
coruiection with complex data.
9. Use of a "resource pool" may be
desirable, to support travel, training,
or other appropriate costs, either incurred by participants or expended on
behalf of the negotiating group. The
feasibility of creating such a pool from
contributions by private sources and

the agency should be considered in the
pre-negotiation stages.
[50

FR 52895, Dec.

27. 19851
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NEGOTIATED

RULEMAKING AT EPA
EVALUATION
and deadlines

*

Identify issues

*

Identify interested parties

*

Compare

*

Confirm management interest

*

Select convenor

to selection criteria

CONVENING-PHASE

S»

*

Identify additional parties

*

Discuss RegNeg with parties

*

Discuss issues with parties

*

Determine willingness of parties to negotiate

*

Report to agency

*

Obtain agency management commitment

*

Preliminary selection of 15-25 participants

CONVENING-PHASE 2
*

Obtain parties commitment to negotiate

*

Publish "notice of intent to negotiate"

*

Process

*

Select facilitator/mediator

'

Respond to public comments on "notice"

*

Adjust committee membership

*

Arrange organizational meeting

*

Arrange committee orientation/training

FACA

1

charter

if

necessary

^

EPA FLOW CHART
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NEGOTIATIONS
*

Establish groundniles/protocols

*

Define "consensus"

*

Set meeting schedule

*

Publish notices of meetings

*

Review available information and issues

*

Review draft rule or proposals

*

Establish work groups or subcommittees as necessary

*

Negotiate text or outline of proposed rule

if

available

i
RULEMAKING
*

Negotiations concluded

* If

'

if

reached on language of

rule:

*

Agtflcy circiriatM draft for inttmai/extemal revitw

*

Agtncy pubHshM eonstnsM as draft

If

*
*
*

'

consensus

If

consensus

is

rule

reached only on issues or outline:

Agtncy drafts propotad nii«
Agtncy circulattt draft for inttmal/txttmal rtvitw
Agtncy pvMislits NPRM

consensus

is

not reached:

*

Agtncy procttds with rultmaking using discussions as a

*

giiM«

*

Agtncy drafts and publishts NPRIN

comment

*

Draft rule

*

Committee nottfied of public comments

*

Agency revises

*

Agency publishes

is

subject to public

rule

if

necessary

final rule

