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(Begi nning of audi o recording.)

MR GOODWN. |1'd like to thank you all for
joining us today for the last of this series of
webi nars on the topic of agency adjudication, which
we' re cosponsoring, the Center for Progressive Reform
with the C. Boyden Gray Center for the Study of the
Adm nistrative State at George Mason University's |aw
school and the Adm nistrative Conference for the
United States.

As | mentioned, the fourth webinar in the series.
When we originally set out to plan this event, we had
envi si oned one webinar, and it quickly grew into four
just revealing what a rich, inportant topic this is.
And so I'mglad that we've been able to explore every

nook and cranny of it, and |I'm confident that today

will be as interesting as the first three sessions.
So now, I'mgoing to turn it over to Adam Wite,
who introduce the topic in greater detail, and the

rest of the panelists. Thank you.

MR. VWH TE: Thanks, Janes. Thanks to the Center
for Progressive Reformand for ACUS for putting these
events together with us. As Janes nentioned, this is
the fourth of four, and for those who didn't see the
earlier presentations, we saw di scussions ranging from

agency adj udi cat or appoi ntnent and renoval to nanagi ng
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agency adjudication to the procedures of federal

agency adj udi cati on.

Today's we're wapping all this up with big
pi cture thoughts on alternatives to traditional agency
adj udi cation. Needless to say, there's going to be a
little bit of overlap between our discussion today and
t he previous ones because, as we think through today,
t hese deeper, big picture questions about agency
adj udi cati on, obviously, we'll be touching on nmany of
the themes that have been raised earlier.

And so it's ny pleasure to get to noderate this
conversation and to introduce our speakers. 'l
I ntroduce them al phabetically. They'll present in a
slightly different order.

The Honorable Ron A Cass of Cass and Associ at es
Is the fornmer dean of Boston University School of Law.

Rob dicksman is the J.B. and Maurice C. Shapiro
Prof essor of Environnental Law at George Washi ngt on
University's | aw school .

M chael Geve is Profession of Law at CGeorge
Mason University's Antonin Scalia Law School .

Rick Levy is the J.B. Smth Distinguished
Prof essor of Constitutional Law at the University of
Kansas' School of Law.

And finally, Judge A Ashley Tabaddor is
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Presi dent of the National Association of |Inmmgration

Judges.

So again, so lucky to be joined by everybody.
And we'll start wth a presentation by Mke Geve.
He'll be basing his remarks on a paper that he wote.
It's a working paper at the C. Boyden G ay Center
titled why we need federal adm nistrative courts.

M ke?

MR. GREVE: Yeah, thanks, Adam and thanks to
ACUS and the center, first of all, for holding us to
t hese absurd sartorial standards. It took ne 15
mnutes to put on atie. In five nonths of | ockdown,
|'"ve forgotten that. And | want to thank you all for
organizing this terrific series. |'ve watched all the
precedi ng ones.

And there's a single thene that runs through all
of them which is the tension between politics on the
one hand and rule of |aw values on the other, between
political accountability, expertise, all the other
t hi ngs we expect from agencies on the one hand and
i npartiality, predictability, procedural fairness on
t he ot her hand.

The appel | ate revi ew nodel that has been with us
for well over a century now sort of recogni zes that

tensi on between politics and law, and then it tries to
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sort of hit the sweet spot. That's G ohl (phonetic)

versus Benson, that's the APA that's the current
debate over the role and the status of ALJs and AJs.

In an article a while ago, Tom Merrill expl ai ned
that the adoption of the appellate review nodel was
hardly inevitable, but then he concludes, |ook, it's
too deeply entrenched now to do anything about it.
And if that's right, maybe we ought to sort of focus
on finagling the politics and | aw bal ance sonehow.

But since Tomwote that, | think four reasons
suggest a sonewhat broader perspective. The first one
I s the broad and fundanental debate over the first
principles of admnistrative law. |If we're thinking
the entire enterprise, we mght as well rethink this
particul ar piece of it.

The second reason is the concern over the
i npartiality and i ndependence of AJs and ALJs in the
wake of Lucia and the executive order, and | suspect
we'll talk about it.

Three, even very nodest, circunspect reform
proposal s have gone nowhere in Congress, and since
that's so, one mght as well go for broke and propose
sonet hing that has nuscle on it.

And finally, the current -- many of the current

reformproposals, it seens to ne, aimto further
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judicialize adm ni strative procedures, and at sone

poi nt down that road, maybe you should just cut the
Gordi an knot and say let's have actual courts.

There are a few brave souls out there who have
proposed that. Steve Cal abresi, Gary Lawson have done
so. M ke Rappaport has presented his proposal al ong
those lines a few weeks ago here. And as Adam
mentioned, |I've witten a piece along simlar |ines.

It differs fromwhat's out there in two respects.

So first, that article confronts our systemwth
areally stark alternative, which is Germany's system
of full-scale admnistrative courts. Cbviously, I'm
not proposing to parachute that systeminto ours. |
mean, that woul d be another transatlantic shi pw eck.
But we can learn fromit in various ways.

Onhe is it's easier to think through what
adm nistrative courts, real courts, mght look like if
you have an actual nodel in front of you.

Two, the German systemis not just a sort of
managerial thing. |It's constitutionally nmandated, and
the Germans think that nothing short of ordinary
adm nistrative courts will satisfy the rule of | aw
commands. Anything that smacks of agency adjudication
I's constitutionally forbidden for good reasons.

And third, and nost inportant, so one commbn
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def ense of the appellate review nodel as it now exists

in the United States is that nodern society is just
too conplex, too fast noving, too big to permt
anything like | aborious judicial proceedings. | want
that argunent off the table, quite frankly, because it
just strikes me as false. The Gernman experience
belies it.

So here's what | hope to be ny second
contribution to this debate, building on what ny
conrade in arns or conrades in arns there have
produced, | expand on the operational details of what
this mght |ook Iike, especially including the court's
jurisdiction and for the purposes of introductory
remarks, | just want to enphasize one point.

| establish courts as an alternative to agency
adj udi cati on and | eave those systens in place to
basically die on the vine.

So one or the other system would operate at the
private parties' choice, right? So if you're a
private conpl ai nant burdened by adm ni strative action,
you can either have a relatively cheap agency and
bi ased agency proceeding and then deferential review
because that's deferential. That's always biased. O
you can go to the adm nistrative courts.

Doing it that way, sort of having these systens
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operate on parallel tracks, | think, has two

advantages. One is you wouldn't have to sort of do a
deep dive into thousands of organic statutes, and,
two, | think institutional conpetition serves as a

di scovery process.

There's a | ot of conplaints about agency
proceedi ngs and agency adjudication. How robust those
conplaints actually are, we don't know. 1It's best to
try it out in real life.

"' m open to di scussing various options, various
versions in which this mght be done -- Article 1
courts, Article 3 courts. But let ne nention sort of
three essential conditions, and then | have one final
concl udi ng t hought.

So the first mninmumcondition here is that the
judicial proceedings nust be de novo, not on the
record. And the reason is that record review
I nvari ably pushes you back to a judicial deference,
right, because courts are review ng a decision that
sone el se has already nade once, at least. So why
woul d you want to second guess that? That's what
happened over tine to the CGrowell fornmula, and it
woul d happen again, in which case you have gai ned
not hi ng.

The second thing is that the admnistrative
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courts' decisions nust be irreversible by the

agencies. That's what the Constitution neans by the
judicial power of the United States. R ght? That's
Heyburn's (phonetic) case. That's Plaut versus
Spendt hrift Farns.

And third and finally, |ike Professors Cal abresi,
Lawson, Rappaport, I'd limt the adm nistrative
court's jurisdiction to regulatory agencies in
particularized (inaudible) interferences with private
conduct. The FTC, the SEC, OSHA, the FCC, EPA, and
the like, to the exclusion of tax matters, benefit
determ nations, and rul e nmaking proceedings. Al of
that, | would | eave where it is.

Wiy do it that way? Here's the underlying -- the

comon, | think, underlying intuition. So the true
pat hol ogy of Anerican admnistrative law, | think, is
not adm nistrative adjudication, per se. | think over

a wde range that may actually nmake sense.

The pathology, to ny mnd, is the near boundl ess
suite of the public rights, so called, exception.
It's not an exception at all because it covers the
adm nistrative waterfront, except for crim nal
proceedi ngs and a few constitutional rights. So |ong
as the governnent is a party and even sonetines when

it's not a party, it's a matter of public right and

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) ) ) ) Page 10
t hen agency adj udication w Il do.

| don't think so, and that's what, | think, this
I s about. That opens up sort of an alternative to all
t hese | aborious adm nistrative courts' proposals. W
could just rethink the public rights doctrine and say
that private rights -- the right to use your |land, to
hire and fire, to pursue your |ivelihood w thout the
governnent nessing around with you -- that those
rights nust be adjudicated in Article 3 courts and
nowhere el se. That wouldn't require new | egi sl ature.
It wouldn't require a new institution, so the Suprene
Court could do that all by itself, but especially in
the wake of oils states, energy, | frankly despair of
that project, and so that's why |'m proposing
admnistrative courts as a way of restoring |ong-Iost,
to ny mnd, (break in audio).

MR. WHI TE: Thanks, Mke. | want to say before
we go onto our next speakers, | forgot to nention at
the outset that there'll be a tinme for audience
guestions. | see one has already appeared in the
online queue. So if you have a question, just type it
into the subm ssion form and we'll read questions
after initial presentations.

Qur next speaker is Rob Gicksman, and his

remarks are being drawn froman essay or an article
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that he comwote with Rick Levy. It's titled restoring

ALJ i ndependence, and it's forthcom ng fromthe
M nnesota Law Review. Rob?

MR, GLI CKSMAN:  Thanks, Adam and thanks to the
t hree sponsors of today's program |'mvery pleased
to be here. Qurs is going to be a two-part
presentation. |'magoing to start, and then M. Levy
will take over. 1'mgoing to sketch out the
devel opnents that we think have created unprecedented
threats to the i ndependence of adm nistrative | aw
judges, and we're going to focus on ALJs rather than
adm ni strative judges.

And then Professor Levy will discuss possible
responses to those threats, including the adoption of
the central panel nodel that's used in sone states.

Qur premse is that institutional structures that
protect the inpartiality of admnistrative | aw judges
are essential to the constitutional legitinmacy of
agency adj udi cati on.

Currently the APA and civil service | aws
| ncor porate such protections, including dependent
merit selection and good cause requirenents for
renmoval or other disciplinary actions agai nst ALJs,
and conbi nation of recent judicial decisions and

executive branch actions threaten ALJ independence.
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So let ne start with the devel opnents that

concern appoi ntnment of adm nistrative |aw judges. In
Luci a versus SEC, the Suprene Court held that ALJs are
officers of the United States subject to the

appoi ntnments cl ause, which included in that case

appoi ntnent of SEC ALJs by ALJ staff as opposed to the
agency itself.

Lucia's anal ysis bears equally applicable ALJs in
ot her agencies. The case didn't discuss it, but ALJs
are probably inferior officers, who may be appoi nted
by departnent heads, not principal officers who need
to be appointed by the President with Senate consent.

Unli ke adm nistrative patent judges deened to be
principal officers in the recent Arthrex case, ALJ
deci sions are subject to de novo admnistrative review
by the agency who depl oys them

If indeed they are inferior officers, an agency
head coul d correct past inproper appointnents by
reappoi nting ALJs, clearing themto issue decisions in
future cases. That fix would not by itself threaten
ALJ i ndependence as | ong as appointnents conformto
conpetitive civil service processes.

But the Trunp adm nistration's actions in the
wake of Lucia do, we think, present a threat to ALJ

| ndependence. Merit-based civil service hiring
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processes have been a core protection for adjudicatory

| ndependence since the APA's adoption in 1946. After
Lucia President Trunp issued Executive Order 13843.

It anmended O fice of Personnel Managenent rules to
exenpt newl y appointed ALJs from conpetitive civil
service hiring processes. Eligibility for appoint nent
as an ALJ now only requires under the executive order
a professional license to practice | aw.

The order opens up the hiring process to
potential cronyismor political favoritism because the
agencies are no |longer required to select ALJs through
a nerit-based selection process.

What about renoval of ALJs? Wat devel opnents
have occurred in that arena? W think that weakened
protections agai nst renoval or retaliatory
di sciplinary actions is perhaps even nore problematic
than what's occurred in the appointnent realm

The APA and civil service |aws require good cause
for those actions and provide for neutral adjudicatory
processes before the nerit system s protection board
before those sanctions can be i nposed.

But again, a conbination of recent judici al
deci si ons and executive actions has underm ned these
good- cause protections.

The Suprene Court in the Free Enterprise Fund
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case held that two | ayers of good-cause protection

such as those apply to ALJs who work in independent
agencies inpermssibly interfere wwth the President's
Article 2 responsibilities. Court stated in the
footnote that it wasn't addressing ALJs in independent
agencies but its efforts to distinguish themwere not
entirely convincing.

So as a result, the constitutionality of dual
good- cause renoval provisions for ALJs in those
agencies remai ns in doubt.

I f those provisions are, as it turns out,
| nproper, it's inportant to know whet her the rel evant
principal officer is the agency that enploys the ALJ
or the nmerit system s protection board, which
adj udi cates renoval in disciplinary actions. |If the
principal is the agency, the problem of dual cause
renoval relates only to i ndependent agencies
(i naudi bl e) subject to good-cause protections.

I f, however, the principal is the MSPB, whose
nmenbers are renoved only for cause, then the Free
Enterprise problemapplies to all ALJs who are subject
t o good-cause renoval protections. W think, for
reasons we can explore in the QA if it cones up,

t hat the agency, not MSPB, is the principal.

Assumi ng that's so and that dual for-cause
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renmoval provisions for ALJs are unconstitutional, what

woul d be the proper renedy?

Well, there are two possibilities -- invalidation
of ALJ renoval protections would threaten inpartiality
by exposing ALJs to renoval in retaliation for
deci sions objectionable to their politically appointed
superi ors.

But the alternative in validating protections for
agency heads would elimnate the i ndependence of
agencies like the SEC or SSA.

A final issue concerns the legality of good-cause
renoval restrictions, even apart fromthe dual
protection problem The Suprene Court held a couple
of nonths ago in the (inaudi ble) Law case that good-
cause protection for the CFPBs had was
unconstitutional. |If the SSA comm ssioner can al so be
fired for good cause, the validity of dual good-cause
renmoval for SSA ALJs woul d be nobot, assum ng the
principal officer for SSA ALJs is the conm ssioner,
not MSPB.

But seeing the law s enbrace of a strong unitary
executive principal mght inply that good-cause
renmoval protections for ALJs are unconstitutional,
even apart fromthe dual cause problem

Finally, aside fromthese judicially created
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threats, the Solicitor General has advanced statutory

and constitutional avoi dance argunents that woul d
weaken exi sting good-cause renopval protections even
when they remain in effect.

In recent guidance, the Solicitor CGeneral argued
that ALJs may be renoved for failure to perform
adequately or to foll ow agency policies or
I nstructions, and that MSPB nust defer to the agency's
conclusion that there's good cause to renpove an ALJ.
That approach, we think, places ALJs in an untenable
position if agencies adopt informal policies or issues
I nstructions that appear to conflict with statutes and
regul ations.

So what do we do about this conundrunf? Professor
Levy is going to provide an answer.

MR WH TE: Go ahead, Rick. R ck, you're nuted
ri ght now.

MR LEVY: | think I've hit unnute. And so thank
you, Adam and thank you, Rob. And thanks to the
organi zers of the conference. I|'mreally pleased to
be here today.

As Rob expl ai ned, we are concerned that the
weakeni ng of protections surroundi ng the appoi nt nent
and renoval of ALJs threatens the inpartiality of

adm ni strative adjudi cati on and necessitate a
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meani ngful | egislative response.

In nmy part of the presentation, | want to nmake
three key points. The first point is that when you
erode protections for appointnent and renoval, you
I ncrease the risk that inproper agency influence wll
have an effect on APA adjudication in ways that
conprom se fundanental issues of fairness. That
requires a response.

Second point | want to make is that we think the
central panel nodel has advantages over the other
principal alternatives to correcting this problem
whi ch woul d include either shoring up specific
statutory provisions for appointnent and renoval or
the creation of an Article 1 or even an Article 3
adm ni strative court.

And third, | wll try to explain to you we think
that a central panel nodel could be designed so as to
mnimze the risk of constitutional problens,
protecting i ndependence of adm nistrative
adj udi cation, and all ow agenci es appropriate neans to
oversee adm ni strative processes.

So turning to the first point, the erosion of
appoi ntnent and renoval safeguards matters because it
I ncreases the risk that inproper influence wll

conprom se inpartial adjudication. Now, we start wth
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the prem se that agencies do have a legitimte

I nterest in making policy, both through regul ation and
t hrough precedenti al decisions, and they have an

I nterest in ensuring that ALJs and ot her adjudicators
apply these policies consistently and accurately.

So we're not opposed to that sort of agency
oversight. But we worry that informal guidance and
I nstructions would pressure ALJs to decide cases in
ways that violate due process or are otherw se
I nconsi stent wiwth the controlling | egal standards.

In our conversations with ALJs, we've had a | ot
of them since we put our article out on SSRN, we've
been told repeatedly that virtually every ALJ has
stories to tell about efforts to inproperly influence
their decisions. And we think that with renoval for
nerit selection, the problemof cronyismand with
weakeni ng of good-cause protections for renoval and
other discipline, it's nore and nore |ikely that
agencies are going to want -- excuse ne, ALJs are
going to want to curry favor with their politically
appoi nted supervisors, and that's a threaten to
I npartial adjudication.

So then the question becones what to do about it.
The central panel nodel, we think, which is enployed

I n many states, has advantages over the nain
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alternative response.

So one possibility that we've seen in the
literature is sinply fixing the statutes, restoring
nerit-based civil service appoi ntnment processes of
fixing problens with good-cause renoval provisions
that are created by dual good-cause arrangenents and
the Iike.

But we think that's actually nore conplicated and
| ess clear a path to fixing these problens than is
commonl y assuned.

Anot her possibility and one that has sone appeal
and corresponds with M chael's suggestion m ght be the
creation of an Article 1 court or perhaps even an
Article 3 court to constitute an adm nistrative
adj udicator. W think that would certainly maxi m ze
t he i ndependence of adjudication, but our concern is
that that would al so prevent any sort of agency
oversight or precedential agency adjudication as a
means of fornulating policy. And we think that's a
|l egiti mate and essential tool for many agencies. W'd
be reluctant to take it away, and we suspect that nost
agenci es woul d scream bl oody nurder if there was an
effort to do that.

So we think the mddle ground, the one that could

maxi m ze the nost advantages and mnimze the nost
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probl ens, would be to follow the nodel that many

states have used and create a central panel. The
central panel could establish a firm and
constitutionally sound foundation for ALJ

| ndependence, while still preserving an appropriate
role for an agency head as the highest adjudicatory
body w thin the agency.

So what woul d the design of such a nodel | ook
like? So the first thing would be we'd have to nove
ALJs fromtheir current position in existing agencies,
regul atory or benefit agencies, and house themin a
separate agency that's not beholden to any of the
agenci es for whomthe ALJs adj udi cate cases.

We think that to maxi m ze ALJ i ndependence, this
shoul d be a freestandi ng agency, and it sole function
shoul d be to adjudicate cases arising and invol ving
adm ni strati ve agenci es.

The head of the panel would have to be a
principal officer and we think subject to appointnent
by the President with Senate consent, and to avoid
probl ens under Free Enterprise (inaudible) Law would
have to be renovable at will. So having a
freestandi ng, apolitical agency woul d be essenti al.

Current ALJs could be transferred to the panel.

New ALJs coul d be appointed by either courts or by

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

o ) ) ) Page 21
nmeans of civil service nerit selection processes. ALJ

provi sions for renoval and other disciplinary actions
shoul d i ncorporate a strongly worded good-cause
renmoval requirenment that's not susceptible to rel axed
I nterpretation along the |lines suggested by the
Solicitor General.

Now, within this nodel, ALJs would be assi gned
cases randomy, but particularly for |arge agencies
wi th many adj udi cati ons, you could specialize or ALJs
coul d specialize in adjudicating for a single agency
| i ke the SSA or the NLRB, or where ALJs serve nultiple
agencies, they could focus on a subject matter and
devel op subject matter expertise |ike financial
accounting or scientific experti se.

So under this nodel, as it is in many states, the
agency itself would still be able to take an i nportant
case and adjudicate it in the first instance as a way
of establishing through precedent policies, and the
central panel ALJs would still be bound by
regul ations, precedential adjudications, and ot her
policies adopted by the agencies that have the force
of | aw

But ALJs woul d not be bound by gui dance or
I nstructions that are not legally binding. Mjor

I nterpretative rules and policy statenents could
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support ALJ decisions. ALJs mght be required to

respond or explain why they're not applying them but
t hey woul d not be directly bindings.

There's a host of other wrinkles that have to be
t hought through on this kind of a structure. Wat
ki nd of appoi ntnment process would be best, how do we
ensure that ALJs are inferior rather than principal
officers? Wat role, if any, should the nerit
system's protection board have in disciplinary
actions?

But | think we've sketched out the main contours
of the nodel that we have in mnd. So in conclusion,
we think that this approach would be the best way to
secure agency i ndependence, admnistrative
adj udi catory i ndependence (break in audi o) and
mnimze constitutional problens while allow ng for
| egi ti mat e agency oversight. Thank you.

MR. WH TE: Thanks, Rick. Thanks, Rob. Just
real quick question, Rick. | nentioned that your
paper is forthcomng fromthe Mnnesota Law Revi ew.
Do you and Rob have any sense of when -- | nean,
there's already a draft online, but just for the
audi ence' s sake, do you have any sense of when it'l]|
be in print?

MR LEVY: Well, we've currently gone through two
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edits, but they're just the Wrd edits, and they're
starting the substantive and technical cite-checking
process. M guess is it'll probably be out by the end

of the year but probably not nuch before then.

MR. VWH TE: Ckay, coming soon to a law library
near you. Al right, next up will be Ashley Tabaddor.
Judge?

M5. TABADDOR: Thank you. Thank you so nuch,
Adam and thank you for inviting nme on this panel, and
"' mso honored to share the stage.

I''mhere, as | always have to do, unfortunately,
to clarify at first that I'mhere in ny capacity as
the President of the National Association of
| mm gration Judges, NAIJ, for short. It's the
official union for all the immgration judges across
the country, and so that's the capacity in which |
speak.

Maybe | should preface this by saying inmgration
court and immgration judges are a great exanple of
what happens if you take all the bad ideas, mash them
up together, and create a court. And that's why I'm
here to really explain why we are a uni que exanple and
why the solution, the lasting solution for inmgration
court and inmmgration judges is really a creation of

ideally an Article 3 court but at a m ni rum an
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| ndependent Article 1 court.

So | should al so preface by saying that |'ve
spent ny entire professional career with the
Departnent of Justice, focusing on inmgration,
starting out as a law clerk, and |'ve been on the
bench with immgration court for about 15 years.

|'ve had the opportunity to really ook at this
and experience this frommany different angles as well
as, obviously, ny role as the president of NAIJ.

So | have four major talking points that | think
woul d hopefully hel p explain the context and the
rati onale for why an independent immgration court is
really critical at this point.

Let's start with sone of the statistics. W have
a court system inmmagration court system and a |law
enforcenent agency. W're in the United States
Departnment of Justice. W are headed by the country's
chief federal prosecutor, the U S Attorney Ceneral.
So we are a court systemand a | aw enforcenent agency
headed by a prosecutor.

We have 67 courts across the country plus two
adj udi cation centers that don't allow public access.
They're fully dedi cated video tel econferencing
centers. W are now about 500 imm gration judges and

over 1.2 mllion pending cases.
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And in the past three years al one, the pending

cases have doubled. W started out in 2016, 2017 for
alittle bit over 600,000 cases. W're now alnost to
1.3 mllion cases. And in that sane tine frane, the
nunber of judges have al nost doubl ed from about 280 to
about 500.

Now, what's interesting about inmmgration court
Is that -- is the history or the evolution of the
court. W were borne out of the former Immgration
and Naturalization Service, INS, who was also within
t he Departnent of Justice at sone point.

I n 1983, there was an understanding that there's
an inherent conflict of interest of having the
adj udi catory arm of the Departnent of Justice within
the |l aw enforcenent arm So that's -- that is how the
Departnent of Justice cane up with the Executive
Ofice for Immgration of Review, the creation of the
I mm gration court.

And once again, when the Departnent of Honel and
Security was created in 2005, there was a recognition
that the adjudicatory armof inmmgration-rel ated
| ssues should really be independent fromthe | aw
enforcement arm And so the | aw enforcenent arm was
pul l ed out, the INS, and CNS, and CBP, all of those

were pull ed out of the Departnent of Justice and
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pl aced within the Departnent of Honel and Security.

Nevert hel ess, the conflicts of interest that are
obvi ous when you have a | aw enforcenent agency wor ki ng
together with another |aw enforcenent agency has
pl agued the court.

Third, the issue to keep in mnd is that the
nature of the law, immgration and nationality | aw,
governing the cases that we here are really judicial
in nature. So the position of inmmgration judge, for
exanple, is statutorily created. The paradigm of the
types of hearings or the types of cases that have been
created by Congress is also judicial in nature.

In every one of our cases, we have the Governnent
initiating the proceedings. W have a set of rules
and procedures that mmc that of a judicial setting.
And we have expectations and code of ethics and
judicial nodels that we are supposed to foll ow

And nost inportantly, the rights that are at
| ssue here are really fundanentally constitutional |aw
principles of liberty and associational rights of
I ndi vidual s, both citizens and non-citizens.

And | think there's also a confusion regarding
the role of policy or the prerogative of the agency on
policy issues. Wen it cones to the particular issues

that are at play in the immgration court system
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there's really no roomfor agency policy nmaking.

Those things are within the paradi gmof the Departnent
of Honel and Security within its prosecutorial role,
not within its judicial role.

And this is what has happened then is by
conflicting the two is the extreme politicization of
the court, where you're getting neither efficiency nor
fairness fromthe court. And I'll just throw out sone
exanpl e.

Every adm nistration has utilized the court as a
| aw enf orcenent tool that has conprom sed the
integrity, efficiency, and fairness. It has engaged
in what we are -- what we call ainless docket
shuffling, which is reorganizing our nonstrosity of
docket in constant efforts for political nessaging.
And we have seen a constant conflict of interest where
the, for exanple, the contenpt authority that Congress
expressly bestowed on imm gration judges has been
wi t hhel d by the Departnent of Justice as an act of
prof essional courtesy to Departnent of Honel and
Security trial attorneys who cone before the court.

So the conflict of interest has, again, plagued us
hi storically.

And the | ast several years between the two

adm ni strations we've seen what happens with the
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extreme politicization of the court with the pendul um

swi ngs, 180-degree pendulumswings in terns of how to
utilize the court for essentially conflicting | aw
enforcenent priorities.

And in the last three years, we've seen extrene,
extreme inference and reconstituting of the court in
line with the executive branch's | aw enforcenent
policies such as introduction of quotas and deadl i nes,
things that admi nistrative |aw judges do not have to
deal wth in the context of individual performance
eval uations. W have to deal with those utilizing the
certification process to wholesale rewite the | aw and
pl ace the judges between a rock and a hard place in
followng circuit law or the Attorney General
certification process.

The certification process has been utilized to
bring back to life cases that are 14 years ol d, cases
that are not in dispute between the parties, cases
that not -- no one knew was being consi dered for
certification. So the entire utilization of the court
as an attenpt to rewite the | aw whol esale, which w |
subject it to being revisited upon a future
adm ni stration who would disagree with it.

And one of the nore egregi ous steps that has been

taken is to bestow the director of the agency, who is
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essentially a political appointee, with the suprene

adj udi catory power. And this is one of those concepts
that for decades was recognized as a -- as such an
egregious violation of conflict of interest that there
were rules that precluded the director fromeven
asserting hinself or herself in a singular case in
terns of adjudication, and yet now because of the
effort to essentially dismantle the court and
reconstitute it as a | aw enforcenent agency, the
director has been given the authority to be the super
adj udi cator, issue precedent decision, oversee cases,
adj udi cati on of cases.

So if you want to protect all of those principles
that M chael spoke wth, both the issues of
recogni zi ng fairness, recognizing the role of policy
maki ng as the prosecutor, recognizing efficiency, rule
of law, all of those, the only way that you can fix
the immgration court at this point is to just renove
it fromthe -- fromthe Departnent of Justice and give
it to the protections that a judicial nodel would
have.

So |'m happy to answer any ot her questions on
that. Thank you.

MR VWH TE: Geat. Thanks, Judge. And finally,

we' |l have sone thoughts from Ron Cass.
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MR. CASS: Thank you very nuch, and thanks, as

ot her panelists have said, to all the organizers of
this particular program

|"'mgoing to start with a reference to one of the
better-known | egal authorities of the |last century,
George Burns, who was fanmously married to fellow
conedian Gracie Allen. They had a long career in
Vaudevil |l e and radi o and tel evision.

At one point, George Burns was asked what was the
secret to a long and happy nmarriage. And he said the
secret is aromantic dinner twice a week. He said |
go out on Tuesdays. G acie goes out on Thursdays.

There are sone ideas that sound terrific until
you really figure out how they work in practice. And
a lot of what we're dealing with today are how we
figure out how sone of the ideas about reform ng the
systemwe have wll work in practice.

| want to step back and say there are two
different ways of |ooking at the sort of problens we
deal with in adm nistrative adjudications.

The first is the Constitution. And the
Constitution has a very sinple answer to what we do.
It says there are questions that are fundanentally
judicial. And Mchael referenced a -- the split

bet ween private rights and public rights. Anything
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that falls within the category of what the

Constitution says is a judicial matter nust be deci ded
by an Article 3 court. There's no question, there's
no separate exception for sonething that is nore
efficiently done by an adm nistrative agency for
sonet hing that can be done nore quickly or nore
cheaply by an adm nistrative agency. |If it's
judicial, it has to be done by Article 3 courts.

The second question is how are things actually
working in practice? Wat do we have? Wat's the
system of deci si on naki ng we have? |In the executive
branch, there are sone decisions that are, by their
nature, adjudicatory. |It's nmaking decisions that are
retrospective that are applying the law to the facts
and maki ng an individualized determ nation.

There are a lot of those decisions that take
place within the federal governnent. You have in
addition to the Article 3 judges, the roughly 900 or
so Article 3 judges, you have about 2,000 ALJs and
about 10,000 adm nistrative judges who are not ALJs
but enjoy those protections that ALJs do -- or the
sort of insulation ALJs have.

The ALJs and the adm nistrative judges are
| ocated within agencies and generally subject to

oversight by and reversal by the agency heads. A |ot

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) ) ) ) Page 32
of the questions that are being raised are questions

of whether we can get away fromthat nodel and have
further insulation of the ALJs and the AJs and the
agency heads in a variety of cases, | think that's a
bad i dea.

Il think in a lot of cases, we've having the
agency head who's responsible for setting policy, for
I npl enenting policy in other ways al so overseei ng
adj udi cation is a good i dea.

There are sone cases, however, where clearly we
are dealing wth questions of rights, where the
governnent is seeking to enforce its view of what the
| aw i s agai nst individuals who do have private rights.
And | will put off to one side Mchael's question
about whet her we ought to expand the notion of private
rights, reinterpret that notion.

But right now we have clearly sone categories
that | think are enforcenent actions by the governnent
| abel ed civil enforcenent now so they're not crimnal.
But they are the sort of enforcenent actions that
really should be viewed as inplicating private rights.
They are deci ded sonetines by ALJs, sonetines by AJs,
sonetinmes by other nechanisns within the governnent.
| think that requires a very careful | ook because

those sort of questions that really are matters of
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ri ght ought to be decided by Article 3 courts. And I

think we all ought to see sone novenent in that
di rection.

The bi ggest categories of decision nmaking now by
ALJs and adm ni strative judges, however, are in
categories that are classically thought of public
rights categories. The ascertainnent of benefits
obl i gations, which has been cabi ned by one set of
proposals often aside, is viewed as a matter of public
right. These are benefits that don't have to be given
by the governnent. The question is howto neter how
they are given out.

Hi storically, those have been things that
adm ni strative adjudi cators have handl ed since the
begi nni ng of the republic.

The second category are patent rights, and those
are the bul k of the decisions handl ed by AJs these
days. Those are the things that were referenced in
the Suprene Court case which was decided a few years
back, which also said they remain as public rights,
not private rights.

| believe if you take those two big categories
out, the SSA determ nations of benefits and the PTO
the public -- the Patent and Trademark O fice

determ nations of patent rights -- you have a nuch

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 34
smal | er category of cases.

So in trying to figure out, then, how we deal
wth those, which system whether it's a German-style
adm nistrative court system or a different system of
adm ni strative adjudication within the agencies, |
t hi nk we have an easier tine dealing with that than we
would if we had the public rights cases, the patents,
and the benefits lunped in as well.

' mnot sure that any of the proposals that we
have are going to work well across the board in all
the different types of cases. Increasing insulation
of ALJs has sone attractions in sone categories of
cases but in a lot of cases where the ALJ insul ation
woul d be especially valued, ALJs right now operate
quite independently and | think do a credible job in a
| ot of these cases.

At the end of the day, | think what we have to do
Is ask the question that we asked wth George Burns
and Gracie Allen, which is not does the idea sound
good in theory but will it work in practice.

MR VWH TE: Al right, thanks, Ron. W' ve
al ready got two questions fromthe audience, and |I'm
going to turn to those shortly, but before | do, |
just want to give everybody a chance to respond to

anything they've heard so far. A lot of ideas have
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been put on the table. And now that fol ks have nade

their owmn sort of initial presentations, | just want
to make sure that everybody has a chance to weigh in
on anything that's been raised so far. Maybe to keep
it sinple, I'll go in the sane order that folks
originally presented in. So Mke, anything? Hold on,
M ke, you're nuted. | can't hear you.

M5. TABADDOR: Yeah, | can't hear you either.

MR VWH TE: Try one nore tine.

MR GREVE: |'munnuted now. | was nuted by the
organi zer, which was harsh.

MR WH TE: Don't take it personally, M ke.

MR GREVE: No, no, no. | want to say on one
qui ck or two quick points maybe, there's sort of -- |
mean, one way of | ooking at this discussion, which |
t hought was terrific and terrifically informative, is
that there's sort of a tacit consensus al nost because
the -- or at |east a conceivabl e, possible consensus.
Let nme put it that way.

What Rick and Rob described is 85 percent Soci al
Security Admnistration. That's the bulk of it. Sone
little agencies that swrl around it, but that's
basically the bulk of it.

And that's al so what Ron neans by benefit

determ nations, right -- disability, Social Security,
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t he works, those kinds of things.

| would not want ny adm nistrative courts to be
open to those clains at all because they would
threaten to overwhel mthe systemand turn those courts
into sort of small clains courts, which is the
opposite of what | would I|ike.

And | amwith R ck and Rob, maybe not on the sort
of central panel nodel, but the gist of it strikes ne
as just plainly right. You want to have sone ki nd of
a | ogi cal response or coherent response to Lucia and
Free Enterprise and all the rest of it. That's very
much worth thinking about.

So when it cones to these benefit agencies, |I'm
totally open to that proposal. And in -- when it
cones to enforcenent decisions and regul atory
deci sions that take the formof adjudication, I'mwth
Ashley. |If these agencies want to set policy, by all
means | et themdo so. That's what we call
enf or cement .

O alternatively, they can wite rules. They can
do one or the other thing. | amin those kinds of
setting -- you know, the Atlas Roofing kind of
scenari o, you know, that kind of thing. | am deeply
skeptical of nmaking agency policy by neans of fornal

adj udi cation for all the conundruns that have been so
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forcefully articul ated here.

MR. VWH TE: Thanks, M ke. Rob, Rick, do you have
anything to add?

MR GLICKSMAN:  |'Il1l just make two qui ck points.
One is that in response to Ron's way to think about
whet her sonet hing that | ooks good in theory woul d
actually work in practice, we do have sone evidence
that both Mke's recommendati on and R ck and m ne have
a good chance of worKking.

M ke's nodel has worked in Germany, and ours has
worked in the States. And so | don't think we're
starting fromscratch when we propose these
recomendations. There is sone real role there, but
they are feasible alternatives to the current system

Second point | would nmake is that at |east in the
limted realm-- and M ke has done a good job having
out what our proposal would cover -- at least in that
limted realm| think we -- Rick and | woul d agree
t hat our proposal strikes an appropriate bal ance to
what we sonetines refer to as the essential conflict
in admnistrative | aw between taking advantage of the
expertise of agencies -- one of the main reasons we
created adm nistrative agencies to nake policy in the
first place -- and ensuring that they be held

account abl e.
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MR VH TE: Go ahead, Ri ck.

MR, LEVY: Let ne unnmute. Can everyone hear ne?
| al so have a couple of points. So the first point
woul d sinply be that although our article is focused
on ALJs and ALJs as a driving concern for our witing
the article, | think that the central panel nodel
woul d be adaptable, potentially, and coul d be expanded
to include AJs of various kinds as well as ALJs and
m ght be a response to those many thousands of judges
that don't even have the protections that ALJs do. So
t hat woul d be one point.

And then a second point would be ever since | had
conparative law with John Langbi ne (phonetic), |'ve
been i npressed with the German system But | also
remenber that the adjudicatory nodel in Germany is
quite different than the adjudicatory nodel in the
United States. The judiciary operates using
nonadversarial procedures. Judges are nuch nore
active in managing. And the size of the judiciary in
Germany is nuch larger than the size of the judiciary
in the United States.

So |l would be alittle bit concerned that if we
try to follow the German nodel, the adaptations that
we woul d need to nake woul d be problematic and then it

m ght not graft well onto our systemw th adversari al

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) ) ) o Page 39
proceedi ngs and a | ess bureaucratic judiciary.

MR WHI TE: Geat. Thank you. Ashley?

M5. TABADDOR: Sure. So | guess to start with
Ron's point, which | think is a good one to say, okay,
let's | ook at the practical solutions, and I want to
I ndi cate that for the immgration courts, the Federal
Bar Associ ation drafted proposed Article 1 legislation
fully researching all the issues about the
constitutional appointnents and striking that bal ance
bet ween having sort of DHS ability to have a voice on
the policy side but renoving the immgration court and
providing that sort of practical -- that sort of
bal anci ng act.

And frankly, |ooking at where we are now, where
we have neither efficiency nor fundanental fairness as
fully contenplated, | would say to Ron what do we have
to lose, right? So we have tried every other way.

We' ve given every admnistration every chance. And if
not hi ng has shown, it's that if you have a situation
where you don't provide the protections to the

I mm gration judges the way that ALJs have in terns of
hiring, selection, review, if you have no checks and
bal ances on the admi nistration of the court, and then
you utilize the court in a way to basically rewite

the law in guise of the policy on essentially
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fundanentally -- akin to fundanental ly judici al

rights, this is the worst of the worst that you're
going to get. So let's fix it.

MR VWH TE: Ron, it can only get better, right?

MR. CASS: Well, I'm always skeptical of a
guestion how could it get worse. Usually when we ask
that question, it does get worse. | think an English
comentator at one point said don't speak to ne of
reform Things are bad enough as they are.

But | do want to just engage very quickly one
point that | think Rob and Rick made. And that is
that the central panel nmay have advantages in sone
areas. There may be sone types of disputes, where you
can pick it up very quickly, where you don't need a
| ot of background to do a good job resolving it.

I"'mfamliar with the International Trade
Comm ssion ALJ decisions on patent validity and patent
I nfri ngenent questions, and those happen to be very
techni cal areas where having a background not just in
the aw but also in the particular sorts of
technol ogies that they deal with on a repeat basis
happens to have a great deal of advantage.

And | know if | were having a dispute resol ved by
sonmeone on a question of patent |aw and application, |

certainly woul d want soneone who has a deeper
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background than you're likely to get with a central

panel .

So |"mjust cautioning there may be sone areas
where application of the system would have
di sadvant ages that are greater than the advantages
that you m ght have.

And | ast, as soneone who served for a long tine
as a dean, | think getting anyone to do sonethi ng that
the person nomnally in charge thinks is a good idea
Is a benefit, and | say that. | know faculties don't
think the dean is even nomnally in charge. M
parents actually thought | was. But | think they may
have been the only ones.

| do think that the agency heads have policies
they have to inplenent. They have tasks they have to
perform And havi ng people working actually for them
who do that in many cases i s advant ageous, and that
may i nclude a nunber of adjudicatory decisions as
wel | .

MR. VWH TE: Now, we already have sone questions
| i ned up, and so maybe |I'I| just pose one before
turning it over to the audience. So nuch of what
we' ve di scussed today, including the papers that we
referred to, they are -- they're calls for reform but

wWth an eye to the practical l[imts on what can be
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achieved either as a matter of precedent, political

reality, and so on.

And so at risk of asking a very broad questi on,
"mjust curious if anybody has thoughts on what's the
i deal -- what's sort of the ideal of ALJ or AJ
| ndependence, right? Wat are we grading all this
against? |If you could set aside sort of existing
Suprene Court precedent or practical limtations and
you're able to wite on nore or |l ess a blank slate,
what is the ideal of independence for ALJs and AJs,
just so we have a sense of what we're gradi ng agai nst?
Anybody, Ron?

M5. TABADDOR  Go ahead.

MR. WH TE: Judge, why don't you go first?

M5. TABADDOR: Well, | think, you know, the
judicial nodel in large part, | think, gives us a very
good starting part that you want to nake sure -- at

|l east | can tell you from experience that the
principles are only as helpful as there are structures
in place to protect it.

So if you are going to give sonmeone deci si onal
| ndependence but then as a matter of structure place
themin a situation where they have to constantly be
m ndf ul of external quotas and deadlines as part of

their sort of daily lives, and yet the agency al so
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gi ves the doubl espeak that, oh no, you're only

supposed to consider the fact and the | aw, those types
of situations just can't happen.

So just take a | ook at the judicial nodels.

There really needs to be a | evel of transparency and
accountability, but the |evel of transparency and
accountability for a judicial nodel is different than
your average bureaucrat or enployee. There really
needs to be a selection of individuals on nerit so you
do bring in people that the society respects who are
gualified, who have exenplary records. So these are
role nodels in the conmmunity. You bring themon. You
need to have a diversity on the bench, and you need to
ensure that they feel confortable nmaking hard
deci si ons.

It doesn't nean that they should be i mune from
any renoval action, but they -- there needs to be sort
of that good-cause renoval. There needs to be this
sort of judicial standard, not your traditional
bureaucratic or federal enployee standard.

MR GREVE: Can | just add to that?

MR VWH TE: Sure. Go ahead, M ke.

MR GREVE: | agree with nuch of what Ashley just
said, and to ny mnd, the crucial structural question

Is the question of reversibility. | think so long as
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AJs and ALJs can be reversed by their agency heads, so

| ong as the agency heads have referral authority or
can yank, you know, cases that they think are

| nportant out of the ordinary system you know, the
best you can hope for is sort of an appearance of

I npartiality and no nore.

Now, maybe as Ron said, in sone settings, that
may actually be enough. And | would park the Soci al
Security cases under that headi ng.

But when sonething serious is at stake |ike
deportation, right, or people's livelihood in the
sense of, you know, can | actually earn a living here
or can the agency just crush ne, in those kinds of
scenarios, to ny mnd, you need a real court.

| want to add very quickly to Rick's observations

earlier. He's, of course, right. It's a very
different judicial nodel in Germany, right? | don't
think that's actually -- | nean, the investigative
versus adversarial nodel, | don't think that's a big

obstacle. Qur judges have plenty of ways to figure
out what the facts are.

What is absolutely true is that Germany has a | ot
nore judges relative to population and relative to the
case volune than we do. And | would actually turn

that into sort of an affirmative point. | hope
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there's no federal judge in the audi ence now because

what |'m saying now may be sort of offensive to them

| think it is insane to try to run the country of
350 mllion people with 900 federal judges. It's just
an absurdity. And the only reason why that last is
the sort of self-inportant and the prestige hunger
anong federal judges because their prestige hangs on
there not being too many of them

You circunvent that problema little bit by
creating Article 1 judges, but | concede, and |
frankly volunteer that a systemlike the one |I'm
contenplating -- and maybe what Ashley is
contenplating in the immgration context, you need way
nore judges. This is the wong front on which to
econom ze. It's preposterous. Let's be grownups
about this.

V5. TABADDOR: Yes.

MR VH TE: Ron?

MR CASS. | wanted to just --

MR WHI TE: Rick, go ahead. Go ahead, Rick.
Sorry, Ron.

MR. LEVY: Yeah, | just wanted to suggest that to

your question of how do we define i ndependence, what's
t he baseline of independence, | actually want to pick

up on sonething that Ron suggested or a point that Ron
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made. There may be sone context in which it's

appropriate for people who are engaged in what's
nomnally referred to as adjudication to be
representatives of the agency whose function it is to
I npl emrent the agency's m ssion, to further the m ssion
of the agency.

But if we're tal ki ng about independence, and if
we care about independence, then | think what the
neasure of i ndependence is the ability of a judge to
represent the law, to represent the facts as indicated
in the record, and to pursue those, the correct
applications of law, the correct determ nation of
facts, wthout fear of any kind of retaliation or
retribution or adverse consequences that cone from
follow ng that.

And in that respect, | would have to differ with
M chael about the reversibility. So federal District
Court judges are reversable by federal Court of
Appeal s judges, but we don't think that conprom ses
t he i ndependence of federal District judges. That
just creates a hierarchy.

So | personally am| ess concerned that an
adj udi cator m ght be reversed using an adjudi catory
process that's a kind of appeal wthin the agency than

| am about threats of retaliation or the hiring of
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cronies that are going to be nore loyal to the

political |eaders of the agency than they would be to
the facts and | aw.

MR VWH TE: Go ahead, Ron.

MR. CASS: | want to pick on sonething which
actually does follow fromRick's point. And that is,
I think, the key question is what's the degree of
di scretionary authority that's properly vested in the
agency.

If you have an agency that has legitimately the
di scretionary authority to do sonething, then it nakes
sense to have the agency have nore control over the
adj udi catory process that is testing howit's doing
than it does if the agency really shouldn't be engaged
inthis, if the agency's authority really shouldn't
extend to the discretion to do certain things.

If we had a well-functioning and wel | -applied
nondel egation doctrine, | think sone of these
guestions would | ook very different than they do in
today's world, where agencies have been indul ged a
range of authorities that may not properly be vested
In an adm nistrator, may be properly vested hi gher up
the food chain than they are today.

M5. TABADDOR: Can | add just one point to this

conversation? | guess to what Rick was saying on
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reversibility and what M chael was saying to

reversibility, at |east fromthe perspective of a
j udge.

| think it's absolutely correct that, you know,
reversibility as a regul ar appellate process that's
part of the process, it doesn't necessarily nean that
there's sone i nherent conprom sing of one's
| ndependence.

The problem cones in when that reversibility is
In the structurally flawed setting where those who are
revi ewm ng your decisions are heavily politicized and
that -- and that, at least in the context of
I mm gration judges, not only is it a matter of just
saying, well, whatever, they can deci de whatever they
want. But | can lose ny job if | get -- if | get
reversed a certain period of tine.

And | think that's sort of, at |east how |
Interpreted Mchael's comment in terns of
reversibility is that the reversibility has to be by
people that we also trust to be sort of independent
fromthis politicization.

MR. WH TE: Rob, would you like to weigh in on
this at all?

MR, GLI CKSMAN:  Yeah, I'mnot sure I'll add too

much that's new, but | would just say that, echoing
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what sone of the others have said, what's critical is

the adjudicator's ability to apply binding rules of
| aw wi t hout fear of sanction.

MR VWH TE: Well, we have 25 mnutes |left and
five questions. So why don't we turn to those? W'|
start wwth a question fromAl ex Manual. He wites in
Freitag, Justice Bl acknon di scussed whet her
adm nistrative judges weld the judicial power of the
United States under Article 3 or executive or
| egi sl ative powers. Mjority held that the tax court,
special trial judges weld judicial powers. Can you
di scuss the considerations that define judges who
w el d judicial power versus executive powers? Is it
sinply a matter of whether the AJs' enabling statute
permts agency review of the AJ or ALJ's decision? |
think this question cane in early during Mke's
presentation. So maybe I'Il put himon the spot first
and see if he has any thoughts on this and then |et
anybody el se wei gh in.

MR. GREVE: Look, |I'd stanp ny foot. 1'd have to
reread Freitag, but I'lIl stanp ny foot on this. So
| ong as adj udi catory decisions by an AJ or an ALJ are
reversi bl e by an executive officer, the exercise of
t he power nust have been executive. It can't be

anyt hing el se because -- right? If it's reversible by
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t he executive, it cannot conceivably have been

judicial because the judicial power of the United
States neans finality and binding effect, end of
debat e.

MR VHTE Well, now you said like Scalia in
Brand X. Rick, do you want to junp in? Go ahead,

Ri ck.

MR. LEVY: Yeah. So | agree with M chael's
point, but |I don't think it follows that just because
It's reversible by the executive it's -- it is not
characterizable by -- as judicial power. It doesn't
resol ve the question of whether the exercise of that
power by the executive branch is proper under Article
3.

So | think in order for an adjudication that is
reversi ble by the executive branch to be the proper
exerci se of executive authority, you have to decide
that the matter is one that can be properly resol ved
at the -- by the executive and not by the judiciary.

And | guess |'ve long been puzzled by the public
rights doctrine. | have no idea why the public rights
doctrine neans that it's not judicial power or why
It's exenpt. |'ve witten about that before as well.

But | was struck -- if you actually read Murray's

(i naudi ble), which is a case that everybody quotes and
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nobody reads, the Court actually tal ks about, | think,

the idea that many executive decisions necessarily
I nvol ves the determ nation of facts and the
application of lawto facts in individual cases. And
that's going to be true even in quintessentially
executive actions |ike deciding whether or not to
prosecut e sonmeone for a crine.

Sonme kind of determ nation of fact is being nade.
Sonme kind of decision that the |aw as applied to those
facts warrants a determnation of guilt and wll
sustain a finding of guilt.

So | think there's a huge overlap between the
ki nds of matters that can be resolved by the executive
and the kind of matters that can be resol ved by the
judiciary. And the real question is sort of when is a
resolution of a particular matter by the judiciary so
central to the judicial power -- excuse ne, particular
matter by the executive so central to the judicial
power that it interferes inproperly with that matter.

MR. VWH TE: Go ahead, Ron.

MR. CASS: Yeah, | want to agree with both
M chael and Rick. But | think it's quite clear that
what Justice Blacknon said in Freitag was a m st ake.
That he can't be saying that these people are

|l egitimately constitutionally exercising judicial
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power. They're not. They're naking an adj udication.

They' re exercising executive power.

And if they were exercising judicial power, then
t he question wouldn't be whether they're inferior
officers or superior officers. The question is
whet her they're Article 3 judges or not.

And so the statenent in the opinion is just one
of those statenents that you | ook at, and when you're
teachi ng the case, you explain to students why that is
clearly wong.

Now, sone of the people who were on the Suprene
Court at the tinme have explai ned why that statenent
got into the opinion, why it stayed in the opinion,
why it wasn't a subject of a nore pointed dissent, but
| think it's fair enough.

And anybody who has been the job of making
decisions on a public record knows that sonetines you
say things that you | ook back on and say why did | say
that. Sonetinmes you join things others have said that
you | ook back on and say why did | join that.

| think this is one of those statenents that
whoever asked the question was right to mark out as
one of the -- as a statement that shouldn't have been
made and shouldn't be taken as -- as it's witten.

MR VWH TE: Al right. The next question is for
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Rob. John Dietrich wites adm nistrative judges have

been in the federal service for years, but they're not
accorded the sane renoval protection that's provided
to adm nistrative |law judges. | hear Professor

A icksman's concerns about weakening the protection of
ALJs, but is there substantial enpirical evidence that
AJs have suffered inproper political pressure?

MR. GLICKSMAN. | can't purport to have cone
across any rigorous enpirical study, but as Rick has
I ndicated in his remarks, since we began working on
this project and (inaudible), and we've heard from
quite a few adm nistrative judges and ALJs, all of
whom si gnal that they thenselves had been or knew
ot hers who had been subject to what they regard as
undue political pressure.

And so the admi nistrative judges thensel ves deem
this to be a problem at |east the ones we've heard
from And | take them at face val ue.

MR VWH TE: Rick, go ahead, and then Ashl ey.

MR LEVY: Well, | think | was going to actually
probably say nmuch of what Ashley would want to say. |
think immgration judges are a classic exanple of what
happens if you don't have even the protections that
ALJs have. You becone susceptible to political

pressure.
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And | do believe we cite, at |east in our

article, some reports concerning various kinds of
political pressures that have been exerted on
adm nistrative judges by politicized agencies.

M5. TABADDOR: Let ne just add one nore thing, if
you don't mnd, on this conversation. Because what
the agency has to try to do is re, sort of, configure
the issue of what it means to exercise undue
I nfl uence. And every tine we've discussed this, their
point is, well, we didn't tell you to grant or deny
it. W didn't direct the final resolution of a case.

And | think it's very critical to recognize that
undue influence or interference wwth a judge's
| ndependent decision making is not limted to being
tol d whet her you should grant or deny a particul ar
application. [It's that constant sort of hold over
your head, it's that constant interference with your
docket managenent that, you know, the internediary
deci sions that you're naeking, calling you out on the
carpet to explain why certain cases are on the docket
I n certain ways.

So the context within which we should | ook at
this is not that limted, very mnute -- not mnute as
I nsignificant, but small, but part of a bigger

pi cture.
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MR VWHTE: | have -- let ne just throw in one

nore question of my own that occurred to ne. As we

t hi nk through the practical realities fromagency to
agency and subject matter to subject matter, Ron's
initial comrents, you know, raised with ne the
guestion is it good to deal with these issues of ALJs
and AJs as one size fits all, or is this sonething
that really requires us to go back to the draw ng
board, not that, but |I nean, exam ne these agency by
agency and not have the broad brush that we usually
bring to these things? Rob, do you have any thoughts
on that?

MR, GLICKSMAN:  Well, | think at a mninum we
m ght want to distinguish between the kinds of
adj udi cati ons that are being conducted as adversari al
or nonadversarial adjudications, we mght want to
structure the protections differently for judges
engaged in those two different kinds of tasks.

MR. VWH TE: Anybody el se?

M5. TABADDOR: | would al so add that | ooking at
the nature, you know, as we said, the dealing with the
Il mm gration court issues, not only is it adversari al
that's much nore the traditional judicial paradi gm but
al so I ooking at the nature of the clains.

So you know, M chael nentioned, you know, we're
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dealing with, you know, constitutional principles.

Even if you're putting it as a "civil proceedi ngs",
Suprene Court has recogni zed over and over again that
bani shnment fromthe United States, exile, you know,
t hese i ssues are nuch nore simlar to frankly crim nal
proceedings that bring with it those additi onal
prot ecti ons.

| guess ny short answer is that | don't think you
can throw everything in one basket. It doesn't nean
that we don't have overl apping principles and
certainly guiding principles that should help us, but
| don't think -- | don't think it's going to work if
you're going to throw everything into one basket.

MR. GREVE: Yeah, just to add to this a little
bit. The way the Gernman system works, actually, is
t hey make distinctions between particul ar agenci es and
ki nds of deci sions.

So their so-called social courts, which deal with
what we call Social Security cases, right, public
I nsurance and benefit determ nations, and so on and so
forth. They're structured like the adm nistrative
courts. It's a three-tier systemwth the Suprene
Court at the top. But it's separate fromthe
adm ni strative courts.

That systemhas its critics, but by and large, it
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has proven stabl e because it nmakes a tol erabl e anount

of sense. And that's the sane kind of distinction |
woul d dr aw.

The harder question is with respect to
I mm gration cases, which in Germany are run through
the ordinary adm nistrative courts, that system al nost
crashed during the magration crisis because all of a
sudden, you know, you had a mllion and a half new

I mMm grants and hundreds of thousands of cases.

It survived that challenge. 1'd keep the
I mm gration system separate as -- in Ashley's fashion
-- as an Article -- separate Article 3 system one,

because it is so intensely political that, you know,
It would -- | nean, the inclusion of that system would
bring everything else to a grinding halt, and second
because of the sheer vol une.

| mean, 1.3 mllion pending cases? Right? It
woul d dwarf all of the other stuff that -- that --
t hat we've been tal king about.

And so that tripartite, three-pronged system you
know, immgration courts, admnistrative courts, and
| eave the rest of benefit determ nations with sone
formof central panel or refornmed ALJ systemthat, to
nmy m nd, nakes intuitive sense.

MR. WHI TE: For the next question -- so go ahead,
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go ahead, pl ease.

MR. LEVY: Well, | was just going to say | think
this question also goes to the |arger problem of
admnistrative law. To what extent do you have one
admnistrative law that's essentially transsubstantive
and applies across the board to agencies of various
ki nds, and versus to what extent do you have separate
systens for particular agencies, each of which is
uni que and has its own different sets of aws and the
li ke.

And the APAis really designed to have a little
bit of both -- sonme overarching across the board
principles that apply broadly but al so sone
flexibility that's built in that allows different
agencies to work and interact differently with the
APA.

So | guess | would sort of be in favor of maybe
trying to carry forward that nodel where you have core
principles that apply broadly but then also allow
variation as needed to address to the needs of
particul ar (inaudible).

MR. CASS: One thought here before you nove on,
Adam We've been talking a | ot about trying to keep
politics out of these decisions. | think there are

deci sions where you want politics in there, where
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things are given to the executive branch to nake

determ nati ons based on what the current policy is,
which is obviously made in a political framework.

And | think we do have to distinguish between
cases where that is an appropriate source of
constraint on what the decisions are in the agency and
situations where that may not be the case.

MR. VWH TE: Ron, do you want to offer an exanple
of that?

MR CASS: | would love to offer an exanpl e of
that if | had a handy one.

MR VWHITEE Okay. So |I'menbarrassed to say, ny
guestion w ndow on ny app is frozen up. Jereny
G aboi s (phonetic) from ACUS, are you on the |ine?
Coul d you ask the question fromJeff Lubbers
(phonetic), and when you begin to ask the question,
"Il restart ny app?

MR. GRABAO S: Yeah, happy to. So the question
fromJeff Lubbers is for Judge Tabaddor. Could you
sketch out the type of court you envision for what the
I Js and BI A do now, would you have an Article 1 tri al
court for reviewin the circuit courts. [In that
scenario wouldn't the BIA and AG certification go away
and woul dn't that be a very large court?

M5. TABADDOR: Thank you. There are a nunber of
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different nodels that would work. The Federal Bar

Associ ation nodel is an Article 1 nodel. [It's not an
Article 3. | do think actually that the standard is
Article 3, simlar to -- are you hearing a feedback or
Is it just nme? kay.

So Article 3, simlar to the bankruptcy court,
and it would renove the certification authority. As |
said, it would conpletely separate out and not just
sort of the selection process, the adm nistration
process, but also renove the DQJ, the Departnent of
Justice's sort of claimto policy making authority.

The Departnment of Honel and Security would
obviously retain the authority that it has, whatever
ot her sort of Congressionally del egated authority and
policy making, but it would not have it within the --
wthin the Article 3 or Article 1 court.

And if the Federal Bar Association nodel does
bring in an internal sort of all-inclusive appellate
process, and it's designed to deal with the
appoi ntnent cl ause, (inaudible) clause so that the
appel | ate judges woul d be appointed in a bipartisan
fashi on between sort of staggered terns between
different presidents, and then the inm gration judges
woul d be appoi nted through an advisory -- sort of a --

| would say |ike a magi strate judge process, where
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there is an advisory conmttee given to the board
panel, and then they would be selected. And they
woul d al so have renoval protections simlar to the
j udi ci al nodel .
MR. VH TE: Wbul d anybody else like to weigh in
on this one? ay. The next question is fromPhillip

(i naudi ble), and he wites could one of the
constitutional scholars -- everybody here I would call
a constitutional scholar -- address whether the 500
I mm gration judges could constitutionally beconme an
Article 1 court and still not be subject to having
t heir decisions overturned by a political officer?
Presumably, we can't have presidential appointnments
for 500 officers, so would they have to be subject to
appoi ntnent and renoval by a superior officer based on
political considerations?

| mean, in general, there are these practical
consi derations of how do we get even if we can
identify -- this is nme saying -- even if we can
identify a viable alternative, the political challenge
of getting fromhere to there strikes ne as
astonishingly great including for ny coll eague M ke
Greve's project. So Mke, nmaybe we'll start with you.
Do you have any thoughts on this?

MR. GREVE: No. Not really. Look, the nodel |
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had in mnd is -- | nmean, wth respect to the specific
guestion that just cane up, the U S Tax Court is a
bit like that, right? So you have those justices --
or chief judges on the tax court appointed, and they
appoint their own -- whatever these people are call ed.
Tax examners. | can't renenber what --

MR. LEVY: Special trial judges or sonething --

MR. GREVE: Yeah, sonething like that. | should
know the answer. | could ook it up. | can't
remenber.

So the nunbers problemthere doesn't strike ne as
-- as quite as dramatic as it mght seem You would
obvi ously have that problemif you construe these --
or try to build these courts at Article 3 courts.

Look, | see the politics in the way, but you
know, if that were the standard of exploring ideas,
you know, |I'd go to the golf course and stop thinking
all together because everything is hopeless. So this
I's no nore hopel ess than ot her endeavors.

M5. TABADDOR: Adam maybe | can junp in a little
bit on that because it's near and dear topic to us. |
think in terns of -- if you go down sort of the
Article 3 nodel, if you take the bankruptcy court as
an exanple, then it would be within the judiciary, and

they woul d be selected fromthe Article 3 judges, and
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the Article 3 judges are the ones who are nom nat ed,

appoi nted, and then the judges thensel ves woul d go
t hrough a regul ar selection process. Bankruptcy
j udges have a | arge nunber of judge corps as well.

But even in an Article 1 setting in terns of an
| ndependent court setting, the structure would be --
and that's why it's very critical, also, to bring in
the entire agency, sort of elimnate the entire
agency, bring in the appellate division, which are
about 20 -- right now, they're 23, of course, you can
make it whatever you want. But let's say a nmanageabl e
si ze of anywhere -- 19, 21, and that it'll be
staggered ternms, and they woul d be appointed by the
president and confirnmed by the Senate. So you woul d
address the appoi ntnent cl ause issues there. And then
they woul d be able to appoint inmmgration judges. And
that's conpletely doable.

MR. VWH TE: Go ahead, R ck.

MR. LEVY: kay. So |'ve never been able to
figure out what Article 1 courts are. They're sort of
nomnally in the judiciary, but they're not staffed by
Article 3 judges. And as we discussed earlier, are
they exercising judicial power or are they exercising
executive power?

If they're exercising judicial power, then any
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ki nd of executive branch revision wuld seemto be

constitutionally inperm ssible under Heyburn's case
and Pl aut versus Spendthrift Farnms because only the
judiciary can nake a final decision in matters within
the scope of the judicial power.

I f on the other hand, they're exercising
executive power, | don't know how they could be part
of the judiciary, nor do I know how their decisions
can be conpl etely unrevi ewabl e by anybody in the
executive branch.

So I'mvery confused about Article 1 courts. |
don't know why they're courts. | don't know why we
call them Article 1 courts. | don't know how they can
be constitutional either. But given the current
doctrine, | would say they're sonething |ike courts,
and therefore, their decisions would have to be
unrevi ewabl e by executive agencies, and their
deci sions woul d be subject to appellate review within
the structure of the judiciary rather than within the
structure of the executive (inaudible).

M5. TABADDOR:  Agr eed.

MR. CASS: Yeah, | -- these courts can't be
Article 3 courts. They can't be exercising Article 3
powers. They can't be exercising the judicial power.

And so they can be seen as exercising executive power,
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I n which case they can be subject to executive review.

But then you have the question of the
appoi ntnents and renoval issues.

MR. WH TE: Rob?

MR. GLI CKSMAN:  Yeah, | just -- sonething what
Rick said -- if the issue is whether Article 1 courts
are judges or agencies, it turns out that you get
different answers in the cases whether you're tal king
about constitutional issues or statutory issues |like
review under the APA. So that nuddies the waters
still further.

M5. TABADDOR: We're up against tinme. W only
have about a mnute left. Does anybody have any
concl udi ng thoughts? |I'msorry we're not going to get
a chance to get to all of the audi ence questions, but
does anybody have any thoughts in closing? Feel free
to rai se your hand? Judge, go ahead.

M5. TABADDOR: | just want to say for those who
are interested in learning nore about howto really
help us to get to a wwn/wn situation, feel free to
reach out to NTAJ. That's NIAJ-usa.org. |It's on our
website, N AJ-usa.org, and we woul d wel cone
collaborating with interested people. Including all
t he panelists, which I"mgoing to follow up wth.

M5. TABADDOR: G eat, everybody. You've got
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homewor k assi gnnents. Anybody el se? That | ast

di scussion called to ny mnd one of ny favorite papers
I n Arerican Law and Hi story, Federalist 37, where
Janmes Madi son wote that experience has instructed us
that no skill in the science of governnent has yet to
be able to discrimnate and define with sufficient
certainty its three great provinces -- the
| egi sl ative, executive, and judiciary. So thanks,
everybody, for confirm ng once again Janes Madi son's
W sdom

And maybe on that note, we'll bring this to a
cl ose. Thanks again to the Center for Progressive
Ref orm and ACUS for co-organizing this programwth
the Gray Center. Thanks, especially, to ACUS, the
ACUS team for handling all the | ogistics on this.
Thanks to our speakers for taking the tine to share
their thoughts with all of us today on this -- these
crucial and tineless issues. And thanks, of course,
to all of you for joining us for the conversation
today. So with that, we'll bring this to a cl ose.
Pl ease keep an eye on ACUS s cal endar for future
events on nodern adm nistration.

(End of audi o recording.)
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CERTI FI CATE

I, Wendy Sawyer, do hereby certify that | was
aut hori zed to and transcri bed the foregoing recorded
proceedi ngs and that the transcript is a true record, to

the best of ny ability.

DATED this 3rd day of Septenber, 2020.
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VENDY SAWYER, CDLT
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