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(Begi nning of audi o recording.)

MR. WENER  Good afternoon. |'m Matthew W ener,
the vice chair and executive director of the
Adm ni strative Conference United States or ACUS for
short. Welcone to the first of four panels of this
virtual synposium which is jointly sponsored by ACUS,
the C. Boyden Gray Center for the Study of the
Adm ni strative State at the Antonin Scalia School of

Law at CGeorge Mason University

- yes, a long nane --
and the Center for Progressive Reform

This synmposiumw || bring together |eading
academ cs and agency officials to address the nost
I nportant and often contested, sonme of them now front
and center, contested issues. Sone of them now front
and center in the courts involving Federal agency
adj udi cati on.

Today's panel will address the key constitutional
and associ ated policy issues involving the appoi nt nent
and renoval of agency adjudicators. How those
guestions are answered wll have real inplications for
t he i ndependence and inpartiality of agency
adj udi cators, or at |east sone -- or at |east sone of
our panelists will contend.

Qur noderator, Professor WIIliam Funk, w |

I ntroduce our panelists, but first, I'd like to thank
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a few people for organizing this synposium At the

Gray Center, Adam Wiite, the Center's executive
director, at the Center for Progressive Reform

Prof essor Richard Pierce, one of our panelists today
and also a Center scholar and Janmes Goodw n, the
Center's senior policy analyst. And at ACUS, Jereny
G eyvoi ce (phonetic), our deputy research director and
(I naudi bl e) our research director.

And with that, Professor Funk, the virtual fl oor
I S yours.

MR. FUNK: Thank you very nuch, Matt. This is a
real pleasure and a privilege to be able to
participate in this panel, and I"'mtold I'mto
noder ate the panel, but know ng sone -- at |east sone
of these people personally, these are not noderate
people, so | don't knowif I wll be noderating very
much.

But we have a wonderful panel. W're going to
start off, our first panelist wll be Professor
Ri chard Pierce, who's the Lyle -- let ne get it right
here -- the Lyle (Inaudible) Professor of Law at
George Washi ngton University, a prolific schol ar,
prolific speaker, and a person who's never afraid to
| et us know where he stands on an issue, if you want

to ask hi m about that.
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Qur second speaker will be Professor Linda

Jellum who is the associate dean for faculty research
and devel opnent, and the Ellison Capers Pal ner Seni or
Prof essor of Tax Law at Mercer University School of
Law and the outgoing chair of the Adm nistrative Law
Section of the Anerican Bar Association. And she has
an article directly relevant to what we're tal king
about that's published in the George Mason Law Revi ew
at Vol une 26, page 205, which the snappy title of
You're Fired: Wiy the ALJ Multitrack Dual Renoval
Provisions Violate the Constitution and Possible
Fi xes. Actually, | got that wong. Linda's going to
be the 3rd speaker.

The second speaker is Margaret MIller. |
apol ogi ze for that. Margaret Mller is an
admnistrative |aw judge with the Federal M nd Safety
and Heal th Revi ew Comm ssion and al so the treasurer of
the Federal Adm nistrative Law Judges Conference. And
she'll be telling us a little bit about what judges
really do and how this really is practical issues
her e.

And then, in cleanup wll be Professor M chael
Rappaport, the Hugh and Hazel Darling Foundation
Prof essor of Law at the University of San D ego School

of Law. And he also has an article relevant to this
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general synposiumthat is entitled Replacing Agency

Adj udi cation wth |Independent Adm nistrative Courts.
And that's also at the George Mason Law Review at 26
-- Vol une 26, page 811. Both of those are, you know,
very recent articles and so very tinely in that
regard.

So we're going to have each of these peopl e speak
In the order that | said, it's Professor Pierce, Judge
MIler, Professor Jellum and M chael Rappaport.
They' Il each speak for five to seven m nutes, and
then, at the end of that, | wll give each of them an
opportunity to coment on what they heard. And then,
we'll open up the floor to questions fromthe
audi ence.

And by opening the questions, the audience, the
way you ask a question is at any tinme during the
speaki ng, you can wite a question in the question
colum. If you're on the webinar software, there
should be a line where it says questions, and you can
type in a question there.

And I will then ask the question of the panelists
at the appropriate tinme. So you can wite the
guestion in at any tinme, but we'll wait till the end
of all the speakers have spoken before we start the

guestioning. And we should have plenty of tine for
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guestions, given the limted tine that the speakers raoe ®
w || speak.

So with introduction, we'll start off wth
Pr of essor Pi erce.

MR. PIERCE: Thanks, Bill. So ny job is just to

provide a context for the subsequent speakers.

They' re each going to address issues that are really
rai sed by the 2018 decision of the Suprenme Court in
Luci a versus SEC.

To understand the effects of that decision, we
have to go back in tine a bit when you start in the
1930s when there were w despread and wel | - supported
conplaints that the hearing exam ners that were
presiding at hearings at agencies were systematically
bi ased in favor of the agencies where they presided.

And after 15 years of debate and deliberation,
Congress unani nously cane up with what it thought was
a fix for this problem of biased decision-nmaking in
the formof the Adm nistrative Procedure Act, and sone
of the provisions of that act were specifically ained
at maxi m zi ng the deci sional independence of
adm ni strative | aw j udges.

So the directors of the act identifies six
different ways in which agencies mght be able to

| npose pressure on what were then called hearing
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exam ners, today called admnistrative |aw judges, to

get themto rule in favor of the agency. And they
prohi bited by statute each of those six practices.

The nost inportant of those provisions was the
provi sion that says that no agency can renove or
ot herw se discipline an adm nistrative | aw judge.

They can only go to the Merit Systens Protection Board
and ask the Merit System Protection Board to hold a
hearing, and then, the ALJ can be renoved if after the
heari ng, the MSPB concl udes that there's good cause to
renove the ALJ.

Now, the directors of the APA were al so concerned
t hat agencies mght be able to introduce bias through
the process of appointing ALJs who are known to be
bi ased.

So they -- while the statute said that the agency
does the appointing, it also said that the agency can
only appoi nt soneone who has first been determned to
be qualified to be an ALJ by a separate agency, today
called the Ofice of Personnel Managenent. And they
had until 2018 in the Suprene Court opinion an
el aborate neritocratic systemfor determ ni ng whet her
sonebody was qualified to be an ALJ. And the agency
coul d make the appoi nt nent deci sion.

Well, in Lucia, what the Suprene Court held was
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that ALJs are not enpl oyees of the governnent, they

are inferior officers. And that sone imrediate
i nplications and it raises a host of additional
| ssues.

One imredi ate inplication becane clear just a few
days after the Court's decision when the President
| ssued an Executive Order in which he rescinded all of
the rules applicable to the Ofice of Personnel
Managenent process of the determ ning whet her
sonebody's qualified to be an ALJ and repl aced t hat
Wth just a very sinple criteria that any agency head
can appoint anyone who is a nenber of the bar of any
state to be an ALJ.

That, of course, raises issues about how agencies
are going to exercise that new discretion. Then, the
I ndirect effects of the decision are the possibility
and Linda's going to be discussing this, |I know, the
possibility that the provision of the APA that says
that ALJ cannot be renoved except for good cause is
unconstitutional.

That coul d happen because the Suprene Court m ght
apply an opinion it issued in 2010 in Free Enterprise
Fund to ALJs. That is uncertain because a while back,
opi ni on seens to be very broadly worded and seens to

say that ALJs -- the renoval protections of ALJs are
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unconstitutional. The Suprene Court included a

footnote in that opinion in which it says we're not
necessarily addressing ALJs in this opinion. So we
don't know how that's going to cone out, but it's
being litigated in several circuits today and wl |
eventually get to the Suprene Court.

Anot her issue that is arising that perhaps even
nore inportant is alot -- it turns out that a | ot of
adm nistrative | aw judges and ot her agency
adj udi cators who don't -- aren't subject to the
saf eguards that apply to ALJs, we call themusually
adm ni strative judges, that they nay not be just
Inferior officers, they may be principal officers of
the United States.

Under two Suprene Court opinions issued in the
1990's, you can only be an inferior officer as opposed
to a principal officer if you are both subject to
renmoval by a principal officer and your decisions are
subject to review by a principal officer. Well, it
turns that there's about 2,000 adm nistrative |aw
j udges and adm ni strative judges whose deci sions are
only subject to review by inferior officers and
they're never subject to review by a principal
of ficer.

Well, we may see a series of opinions, and we've
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al ready seen one from Federal circuit, that hold that

t hese 2,000 agency adjudicators are actually principal
officers and there's a big dispute if that becones the
| aw about what the renmedy is, whether or not it's
concei vabl e, but then, the only way we could staff
those positions is through the process of nom nation
by the President, subject to confirmation by the
Senate, and is sinply unimagi nable to ne that that
process woul d be capabl e of appointing roughly 2,000
agency adj udi cators.

So we've got a lot of issues on our plate, and
this panel is going to take a crack at one of the nost
I nportant initially, whether the statutory safeguard
agai nst renoval of an ALJ except for good cause is
constitutional.

| think Margaret's going to go next and tell us
what all of this |ooks Iike fromthe principal of
sonebody who's actually doing this work and subject to
all of this body of conplicated dynam c | aw.

MR. FUNK: Ckay. Thank you. Margaret, you're
up.

M5. MLLER Al right. Thank you. | am as you
heard, Judge Margaret MIller. | aman admnistrative
| aw judge with the Federal M nd Safety and Heal th

Revi ew Conm ssion. W have at the present tine about
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10 ALJs, although several years ago, we had 20 due to

t he nunber of cases we had. W are one of the few
admnistrative | aw judge -- one of the few agencies
that is separate and apart fromthe agency that we
hear cases from

We hear cases fromthe Departnent of Labor, but
we're not part of the Departnent of Labor. W are
| i ke OSHA, |ike the Cccupational Safety and Health
Revi ew Conmmi ssion, which also is an i ndependent
agency, independent fromthe agency. Al of our cases
cone fromthe Labor Departnent as do OSHA, but we
don't have nmuch to do wwth them Departnent of Labor
has their set of judges for another hundred other
things that deal wth.

| amalso -- |'ve been an ALJ for about 12 years.
|'ve al ways worked in |abor and enpl oynent |aw, and |
am al so a nenber of the Federal Adm nistrative Law
Judge Conference, which is an organi zati on of ALJs who
tal k about and deal with issues that are raised for
ALJs across the spectrum

So before | really start into what | have to say,
| just have to say that | ama Federal enployee of the
Federal M nd Safety and Heal th Revi ew Comm ssion and a
menber of FALJC, but | cannot speak for them so any

opi ni on or suggestion that | nmake today, no matter how
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good or bad it is, it is nmy own. |It's not the agency,
and it's not the -- it's not FALJC, the Adm nistrative

Law Judge Conference, although |I certainly tell you
what has gone on and sone facts related to both of
t hose t hings.

The first thing |I think is inportant for everyone
to know because |I'm not sure who the audience is or
how much you al ready know about ALJs, but we really
are here to talk -- | amhere, at least, to tal k about
ALJs exclusively. And there are 12,000 adjudicators
across hundreds of agencies in the governnent, and of
t hose 12,000, about 1,900 of themare really
adm ni strative | aw judges, are ALJs.

There are so many ot her ki nds of adjudicators.
And | -- just as an exanple, there are admnistrative
j udges, AJs, and the EEOC uses AJs, the MSPB uses AJs,
and they have a conpletely different way of being
hi red, of being appointed, and of their renoval.

Oten, they're regular -- they fall within the
regular civil service requirenents and they have a GS
rating, a GS-14, GS-15. They have supervisors. They
get performance appraisals, pronotions, and bonuses.
We don't get bonuses or pronotions.

So what | really want to focus on is what | know

best which are ALJs. And of the 12 of the about 1,900
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ALJs, there are 12,000 adjudicators, 1,900 of them are

ALJs, and of those 1,900, 1,700 or nore are Soci al
Security/ Medicare ALJs. So they have the bul k of the
ALJ force.

There are less than 200 of the rest of us, and we
are scattered anong 20 to 25 agencies. Sone agenci es,
| woul d say, nmaybe Departnent of Labor has 30 ALJs,
sone agencies have 1. Post Ofice -- Postal Service
has one, and many agenci es have a conbi nation. They
m ght have an ALJ, and they m ght have an AJ. O they
m ght have an ALJ and an |J, an inmm gration judge.

So there are so many different kinds, and | think
one of the purposes or one of the things that's going
to be explored all nonth on these -- through these
ACUS synposiuns are the many different kinds of
adj udi cators in the governnent.

So in addition, so of the less than 200 ALJs, the
j udges have a variety of kinds of cases. | am an
agency that does enforcenent. W have full-bl own
trial -- evidentiary trials, followng the civil rules
of procedure and evidence, and they are all about
safety and health of the mnors in the country.

There are a nunber of agencies or ALJs that do
hear regul atory cases, and then, of course, there are

ALJs who hear the entitlenent cases, which are nostly
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t he Social Security/ Medicare, although there are other
programnms, too, |like Black Lung and Longshore cases
that all involve entitlenents.

So there are many different kinds of us, and we
all have sort of a different set up, so | can talk
about the ones | know about, ny friends, about what |
do, and | hope |I don't m sspeak because there's an
agency out there who handles things differently than
we do.

And so the first thing, | think, that we -- that
| wanted to nmention was the Lucia case, which in 2018,
fromit -- it essentially said that the ALJs had to be
appoi nted by the head of an agency. A lot of us had
been, not everyone was, usually the process before
Lucia was the chief judge would interview a qualified
person, and I'mgoing to get to that in a m nute,
recommend it to the head of the agency, and the head
of the agency would sign off on it.

In order to cure any deficiencies after Lucia,
nost agencies reaffirnmed their ALJs, and the head of
the agency did that. In ny case, we have a chairman
who is a political appointee, and we have four other
comm ssioners. Just to be safe, all five of the
conm ssioners reaffirned all of the ALJs in ny agency,

and | understand that that's what happened in nost
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agencies that the judges were reaffirned.

After Lucia, sone head of departnents nmay have
nore invol venent in the appointnent of the ALJs. |
haven't heard a |l ot about that. Usually, it's the
peopl e working with the ALJs who decide. So I think
Lucia is not really what raised a lot of flags for the
ALJ.

| think it was the Executive Order that cane
after Lucia that then caused us to take a |lot nore
noti ce because the Executive Order, 13843, which was
July of 2010, essentially noved the ALJs fromthe
conpetitive service in the governnent to the excepted
service and there are a whole range of things that go
with being in the excepted service as opposed to the
conpetitive service.

And one of the main things it did is it took away
OPM s ability to interview, test, and hel p sel ect
ALJs. Prior to the Executive Order, OPM had a process
t hat had grown and changed over the years, and OPM to
their credit, included ALJs when they were putting
together the tests and the questions and the
I ntervi ews.

But the OPMwas in charge of it, and in order to
be an ALJ, it was a huge process. You had to fill out

an application that was usually 20 to 30 pages, you
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had to have been a litigator at |east seven years, and

so your application includes all of your experience.
What ki nd of cases have you tried, what kind of
evi dence was involved, what did you do, who were your
W t nesses, did you use expert w tnesses, all those
ki nds of things.

I ncluded in that were the attorneys who worked on
t he opposite side of the case fromyou and they were
asked to fill out fornms about your tenperanent, did
you | ose your tenper, were you easy to work wth. And
once you nmade it through the entire process, that was
scored, but then, you sat for a full-day test, and the
test questions were essentially here are the facts,
here are the law, wite a decision, and you were
scored on that.

And then, last, you were -- you had an interview,
a panel interview, with three people. They included
an ALJ, soneone from OPM and a practitioner, an
attorney, usually, and all of those scores were
conbi ned, and you were ranked according to your score
on the ALJ register. Usually -- oh, and there is a
veterans preference added to that score, as well.

So agencies chose fromthat register. They could
choose an ALJ who was sitting, working for another

agency, or they could choose fromthat register.
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Well, the Executive Oder took OPM out of that

process. And the only requirenent left was that the
person who the -- person who was being selected as a
judge had to have a | aw degree or, excuse ne, had to
be admtted into the bar in sone |ocation, sonme state
or the District of Colunbia.

That, | think, is where the huge change cane in
for us because nowit's up to the agencies to decide
what kind of person or what kind of candi date they
want for their ALJ positions. And there can be a |ot
of, I think, a lot that goes with that.

Prior to the Executive Order, there were agencies
who conpl ai ned, ook, | don't want to choose,
necessarily, fromthe top of this register because |I'm
| ooki ng for sonmeone who has expertise in the area |
need. So that was sonetines a conplaint. Cbviously,
agencies are free to do that now, |ook for soneone
wth expertise in the area of whatever they handl e.

The problemwith it is, as you can see, well, for
an exanple, wthin nonths of this Executive O der
com ng out, one of the chief judges hired his clerk.
H s clerk had cone out of |aw school, worked five
years for this ALJ. He said | want himto be ny next
ALJ, and the head of the departnent signed off on it.

That was all that was required. No posting it, no
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| ooki ng el sewhere for other judges, no other

qgual i fications.

| think that's unusual. Wat happened in our
agency and nost other agencies that | spoke to is we
put together our own requirenents for an ALJ,

I ncludi ng years of litigation, including witing
ability, and judicial tenperanent, and all the things
that OPM | ooked for, we nowtried to | ook for that,
and we woul d advertise that.

We haven't had an opening for an ALJ yet, but we
woul d advertise that. And nost |ikely, npbst agencies
often take their judges from Social Security, who has,
you know, has 19 or 1,700 and they've already been --
al ready shown their ability as a judge.

So | mean, there's roomfor differences in the
agencies when it cones to how they're going to choose
an ALJ going forward, and | think it's fair to say
t hat noving away from those OPM gui del i nes and gi ving
heads of agencies, who, in nost cases, are political
appoi ntees, the opportunity to choose soneone who has
a | aw degree, who may or may not have ot her
qualifications that other than being a political party
of the person who's appointing them

So that's one -- | think that's one of the

bi ggest concerns that all of the judges have seen
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since the Executive Order, and the OPM gui del i nes,

after the Executive Order, the OPM sent out a nunber
of quidelines, saying -- and they said, you know,
OPMs not -- is only going to be involved in certain
parts of appointnent -- okay -- and that recruitnment
should still be fromqualified individuals on the
basis of their ability, know edge, and skills.

So | just have a short tinme left, so |'m not
going toreally -- I"'mnot sure what | can address
about the renoval provisions. | would suggest that
there are a nunber of MSPB cases and district court
cases about renoval and what good cause neans.

And if you are interested in that issue, | would
point you in the direction of a case in front the D.C
circuit at the nonent, Fleming. It started as a case
wth the USDA trying to protect a horse and ended up
into a whole -- and is now a forumfor the discussion
of good cause renoval.

And if you | ook at that case, all you have to do
Is read the plethora of briefs, and you wll see the
hundreds of different views on good cause renoval and
how an ALJ shoul d or could be renoved. But the
current law is good cause. Al right? Thank you.

MR. FUNK: Thank you, Margaret. And next,

Pr of essor Jel | um
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M. JELLUM All right. Thank you for that.
Now, |'ve shared a slide here. Can you see ny screen?
If you'll just nod at ne, so that | know that it's up.

Great. GCkay. So Judge MIler tal ked about the

appoi ntnents process for the nost part, and |'m going
to focus on the renoval and the constitutional issues
W th that.

First, et nme thank Jereny (inaudible) and ACUS
as well as the Center for the Study of the
Adm nistrative State for having ne. | really
appreciate an opportunity to talk wwth you all about
nmy |atest article.

So what | want to do here is first describe the
ALJ for-cause renoval protections. Mny of you
probably al ready know what these are. Many of you nay
even be acting wwthin themor under them But | wl]l
give a view of what those are and what the concerns
are.

The bi ggest portion of what I'mgoing to do is
explain the case law, and |'m going to divide the case
| aw basically into three stages. Stage 1 is the stage
I n which the Suprene Court really protected the
Presi dent's renoval power.

Stage 2, there's a novenent backwards; | cal

that the cabining of the President's renoval power.
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And we have noved into Stage 3, starting in about

maybe 2010 or so with Free Enterprise of restoring the
President's renoval power, which had been taken away
during the cabining tine.

And at the end of that, | wll summarize what |
think the rules are for today going forward. And
then, finally, I'll back up and apply that to the ALJ
for-cause renoval provisions.

So here is ny pictorial. Basically, there are
two types of ALJs, those who work for independent
agenci es and those that work for executive agencies.
And the issue, as you're aware, is that the way an ALJ
gets renoved is the ALJ would be recommended for
renmoval by the agency head, and then, that particul ar
case goes before the MSPB, which has an ALJ, who's
al so protected for-cause renoval, and then, the heads
of the MSPB are also protected, they're an independent
agency.

So if you see these little black boxes, these are
going to becone inportant when we tal k about Free
Enterprise, the fact there are nultiple for-cause
renmoval provisions at work here. All right, so that's
nmy picture for the day.

Let's tal k about the case law. So our first case

that | want to tal k about is ex parte Hennen, which

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 22
was decided in 1839. And these three cases that |'m

going to talk about next all involved inferior
officers, which we know adm ni strative | aw judges are
nostly inferior officers. (Break in audio). |I'm
getting feedback on the line. | don't knowif there's
sonet hing that can be done or not. Ckay. Seens to be
gone. Thank you.

All right. So in ex parte Hennen, it involved a
district court clerk who had been fired. The district
court clerk sued. It was an inferior officer. The
statute did not contain a renoval provision, and the
court held it would not inply one. Silence neant the
President has his full renoval power.

A few years |ater, we have Parsons, involving a
district attorney, again, another inferior officer.
That particular statute had a four-year termlimt,
but no renoval |imtation, and once again, the court
said we are not going to inply any limtations on the
Presi dent's renoval power.

In Perkins, we get to our first renoval
provi sion, a naval cadet who was serving and the
provi sion prohibited the departnent from di sm ssing
t he naval cadet during peace tinme. And the Suprene
Court actually upheld that for-cause renoval provision

because it was |located not -- didn't necessarily stop
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the President, but it was |located within the

departnent, and because the departnent had the power
to appoint, the departnent should have the power to
renmove.

The nost inportant case that canme out of that era
Is Mjers. O course, this is a case in which the
Suprene Court held regarding a principal officer, that
the President's power to renove sinply could not be
limted, that the President should absol utely have the
power of renoval because the President has the
requi rement of faithfully executing the |aws, making
sure the |laws are being applied appropriately, and
that if the President cannot renove those are who are
working from-- for, excuse ne, himor her, then, the
Presi dent cannot do the job.

In Myers, inportantly, the particular renoval
provision allowed -- it required Congressional
consent, so Congress had inserted itself into the
renmoval process. For a President to renove the
Post master, the President had to actually have
Congr essi onal consent.

And the court held, in a very, very long
decision, that it was sinply inproper and held the
renoval provision to be unconstitutional.

I nportantly, that particular case, Myers, was deci ded
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by a chief judge who had hinself been a President and

may have had a very protective view of the President's
renmoval power.

Al right. So about ten years later, so the
Suprenme Court didn't last long with its very
protective view of the President's power, the
Presi dent began cabi ning -- excuse ne, the Suprene
Court began cabining the President's renoval power.

And it started with case involving principal
of ficers, Hunphrey's Executor, which is well known.

It involved the head of the FTC or one of the FTC
comm ssioners which is an independent agency. A
particular statute included a for-cause renoval

provi sion, the FTC conm ssioner could not be renoved
except for inefficiency, neglect of duty, or

mal f easance in office.

Notice that here, unlike the Myers case, Congress
did not insert itself into the process. Despite
Myers' very long and very protected view of the
President's renoval power, this Suprene Court decided
that, no, no, in the case of an independent agency,
renmoval -- the President's renoval power could be
limted, particularly because this was not a purely
executive officer as a Postnmaster was. This was an

agency that had quasi-Ilegislative and quasi -
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adj udi cati ve powers.
Now, Myers had said in dicta that even
adj udi cators could still not be protected by for-cause

renmoval . That didn't slow Hunphrey's down at all.

The court sinply said that was dicta. W' re not
abiding by -- we think the independence of the agency
Is inmportant here. So Hunphrey's started the years of
cabi ning, which will go on for a while.

Wener is -- in 1958, probably, I don't know if
it's Wener or Wner, one of the nost inportant cases,
| think, for admnistrative |aw judges to take hope
from because Wner involved or Wener involved a
menber of the War C ai ns Conm ssion, so purely an
adj udi cator officer, principal officer. The statute
actually did not have a for-cause renoval provision.
Despite that fact, the court went and held an applied
one.

So here we have not only Congress not providing a
for-cause renoval provision, but the court going ahead
and saying, well, Congress obviously neant to include
it. It's afailure to do so. The court called it
failure of explicitness, neaning there was no cl ear
statenent that renoval as |imted. The court said it
was no big deal. The statute was enacted after

Hunphrey's Execut or was deci ded, and so perhaps
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Congress didn't feel it was necessary to include a

for-cause renoval .

So that case does | eave us wth sone hope for
peer adjudicators. |It's never been overturned,
although it is alittle bit unusual, one mght say, in
t he for-cause renoval provisions.

So next, in 1986, we have Bowsher. Bowsher
I nvol ved the conptroller general, a principal officer.
The statute included a for-cause renpval provision
that specifically required a Congressional resol ution
fromboth the House and the Senate, which could be
vet oed by the President.

So once again, nuch |like Myers, we have Congress
Inserting itself into the renoval provision. And here
the court says, no, that's unacceptable. The renoval
provision is unconstitutional. It was interesting,
the conptroller general was really considered to be --
at | east Congress considered himto be soneone worki ng
nore for Congress than for the President. Yet, the
court still held, no, that is sinply unacceptable.

In regard to the inferior officers, the biggest
case that was decided this term during this tinme
frame, was the Morrison involving the independent
counsel. Now, this was an inferior officer, it was

subject to the attorney general's control, and the
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statute specifically limted the attorney general's

ability to renove the independent counsel only for
cause. And the Suprene Court upheld this provision.

What was interesting is that even though the
| ndependent counsel is entirely a purely executive
position, which was sort of the distinction that
Hunphrey's Executor had added in, the court in
Morrison actually rejected the distinction and said
t he deci si on about whether the President can take care
to basically execute the laws is nore inportant than
whet her the particular individual was quasi -
| egi sl ative, quasi-judicial, or purely executive.

Thi s decision, the I one dissenter was Justice
Scalia. Many have said this was one of Justice
Scalia's best dissents. And ultimately, Justice
Scalia's dissent, | think, has held true. | think
Morrison was a poorly reasoned deci sion.

| think it was a political decision, that it nade
sense to have soneone investigating the President and
maj or political offices to be (inaudible) for renoval,
as we've maybe even seen lately, it's an inportant
thing to have. And | think the decision was based on
that political reasoning as opposed to actually
reading the case |l aw and follow ng the case | aw and

the constitution.
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In any event, in 2010, we have Free Enterprise,

where, | believe, the court is noving back towards
Myers and a restoring of the plaintiff's renoval power
t hat had been stripped away from Hunphrey's Executor
up to Morrison.

Free enterprise involved the board nenbers of the
publ i ¢ conpany accounti ng oversi ght board, which was
an i ndependent agency located within the SEC, another
| ndependent agency. It was a very unusual agency
structure. There are, to ny know edge, no ot her
i nferior officer independent agencies wthin
| ndependent agencies, and that probably set it up for
failure.

So the statute that created the Pl CA (phonetic)
board was -- had a for-cause -- extrenely high for-
cause renoval provision, which the court was very
bot hered by. It wasn't the sane one we had seen for
the FTC. It was actually extrenely -- it would have
been extrenely difficult to renove any of the nenbers
of the PI CA board.

And what was at issue here is that although Free
Enterprise, although the board was -- they were
inferior officers, and so renoval provision within the
SEC shoul d have been acceptabl e under both Perkins and

Morrison, which held that a departnent can have
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renmoval power if it has appoi nt nent power.

Suprene Court decided that, you know what, while
one is okay, tw is bad, and therefore, we are going
to hold that the PICA board, so the inferior-officer-
| evel provision for-cause renoval protection is
unconstitutional.

The interesting thing about Free Enterprise is
that the court took the party stipulation that the
menbers of the SEC, comm ssioners of the SEC, were
protected by for-cause renoval, although their statute
Is actually silent.

In fact, their statute was created right after
Hunphrey's Executor when the idea was -- excuse ne,
right after Myers, when the idea was that these were
unconstitutional. So no for-cause renoval provision
was put into the SEC s statute, enabling statute, yet
the court took the party stipulation, which | think
Breyer pointed out was a bad idea, and | agree
conpletely with Breyer.

But in any event, what the court held in Free
Enterprise is one is okay, two is bad. These are
| awyers, we go to | aw school to avoid math, and so
this is the opinion that we get as a result of that.

Now, actually, let me go back for a m nute,

Prof essor Pierce did nention the footnote in Free
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Enterprise, footnote 10, in which Justice Roberts, who

was the author of the opinion, suggested that its
hol di ng m ght not apply to ALJs. |I'mgoing to tell
you quite sinply this is an incredibly poorly reasoned
f oot not e.

It starts off wwth ALJs may be inferior -- excuse
me, may be enpl oyees and not even inferior officers,
see Landy, which the court only a few years later in
Lucia said, no, no, they are actually inferior
officers as everyone thought or as | thought anyway.

And then, the reasoning that the -- that Justice
Roberts gives in the footnote talks about the | evel of
the for-cause renoval for the PICA board, that it's so
hi gh and that the ALJ standard is | ower, but either
for-cause renoval is okay or it's not okay. It can't
depend on, well, it's alittle for-cause, and
therefore, it's okay.

Now, the one bright spot in that footnote is that
Justice Roberts did refer to the ALJs providing purely
adj udi catory functions and the inportance of
| ndependence. And | think if we're going to have any
hope here because | think we all think the ALJs ought
to have i ndependence, if we're going to have any hope,
it's going to have to be com ng back to that

Hunphrey's Executor's distinction that those officers,
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and agai n, Hunphrey's Executor really related to the

principal officers. But those officers who exercise
quasi - adj udi cative or quasi-legislative --

MR. FUNK: Linda?

M5. JELLUM  Yes.

MR. FUNK: Linda, wap it up.

M. JELLUM COkay, yep, | am So | will go ahead
and skip these two cases, but | wll give you the
summary. And the summary is that for principal
officers, Congress cannot limt the President's
renoval power except nulti-headed i ndependent agencies
W th quasi-|egislative or adjudicative power.

For inferior officers, Congress can limt the
President's renoval power except when there are dual
for-cause limtations, and this is essentially what
Justice Roberts said in the CFPB case, the | aw which
just canme down.

So we apply those rules to our boxes that we saw
earlier, you can see that nost of the renoval
protections on the ALJs go away as unconstitutional.
Potentially, the ALJs that are working for executive
agenci es may be okay. W wll| see.

And so | have questions down here. Cbviously,
we're going to take questions in the format, as well,

but should you want to email ne directly, feel free,
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or if you want to copy the PowerPoint, happy to send
it. And with that, Bill, | am w apped up.

MR. FUNK: Thank you very much, Linda. And now,
we turn it over -- Mchael? You're on nute.

MR. RAPPAPCRT: Ckay. | unnuted nyself, but it
doesn't work, so I'mglad I'mfinally unnuted.

Thanks, Bill, and | want to thank ACUS and the
Boyden Gray Center for inviting nme to participate in

this great panel.

Page 32

So as we've heard, you know, in recent years, the

traditional ALJ system for adjudication has been

subject to disruption due to constitutional chall enges

as to appointnent and renoval. And just very quickly,

you know, in Lucia, the Suprene Court held that ALJs

are officers of the United States, which has led to a

change in the appoi ntment systemfor ALJs, as we
hear d.

Agenci es now nmay appoi ntnents as they w sh
W thout being imted by OPM sel ecti on procedures.
And therefore, the agencies have largely unlimted

power to select ALJs who they expect to favor their

Interests. So a little bit of a different point about

whet her they're qualified or not. They used to have

to choose the top -- fromanongst the top three. Now,

t hey can pick people who they think will favor their
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side, their perspective on matters.

Second, as we heard as well, serious questions
exi st whether ALJs can maintain the limted
| ndependence fromrenoval that they presently enjoy.
And as Linda said, sone people have argued that Free
Enterprise, ALJs cannot be subject to double renoval
provi si ons.

So these two devel opnents m ght seemto suggest
t hat we nust choose between followi ng the constitution
or having inpartial adjudicators. But in ny view, we
do not have to choose between the constitution and
| npartial adjudication; we can have both.

Today, | want to propose a reformthat would
fully respect the constitution and woul d provide for
even greater judicial independence and under the
traditional ALJ system Under ny proposal, our
current agency adjudi cation system woul d be repl aced
with one that enployed fully independent adjudicators.

So ny proposal grows out of a larger project that
|'ve been working on in several different articles
that applies the strictest separation of powers to
adm ni strative agencies. |t does so through
institutions that are designed to be workable in our
current world. In other words, it seeks to establish

gover nnent agencies that are both feasible and respect
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a strict separation of powers. Sonething that people

generally don't believe is possible.

Now, in the area of adm nistrative adjudication,
nmy proposal would elimnate the existing system of
adj udi cation by ALJs that are subject to review by
agency heads. And here, | should note that |'mjust
tal king about, for today and this initial phase, the
ALJs that -- and excluding Social Security and
Medi care people, so we're tal king about 175, 200 ALJs
that do fornmal adjudications.

The existing system woul d be replaced with a
system of i ndependent adm nistrative courts that are
staffed with either Article 3 judges or Article 1
judges. And these judges woul d be appointed by the
President wth the advice and consent of the Senate.
Now, under the arrangenent, the agency would not hold
formal adjudications but would only bring enforcenent
actions that would then be heard by independent -- by
t he i ndependent adm nistrative court.

The adm nistrative court's decisions could not be
revi ewed by the agency, but instead would be subject
to appeal only to other Article 3 courts or to Article
courts, to the circuit courts. This arrangenent woul d
provide for a nuch strong independence for

adj udi cators that we now have, and it would do it in a
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variety of ways.

First, the independent judges could only be
renoved for cause without the constitutional doubt
about the renoval of ALJs that now plagues us and that
Li nda tal ked about. |[If the adm nistrative judges were
Article 3 judges, they could only be renoved by
| npeachnment. |If the adm nistrative judges were
Article 1 judges, they would be renovabl e by the
President or cause. And so this would avoid the Free
Enterprise renoval issues.

Second, the independent judges would al so enjoy
nore i ndependence fromthe agency because the agency
could not, as they can do now, appoint the people --
appoi nt people to be judges who are nost likely to
share the agency's viewpoint. |Instead, the judges
woul d be selected by the President wwth the advice and
consent of the Senate. And thus the people selected
woul d reflect a broader array of interests and
perspectives than they do now.

And third, and this is the nost significant of
t he changes, the judges would not only be insul ated
fromeasy renoval, but their decisions would not be
subject to review by the agency.

This reformwoul d genui nely separate enforcenent

from adj udi cati on. The agency would no | onger be a
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judge in its own case. |It's hard for agencies to

fairly adjudi cate when they have al ready deci ded
soneone shoul d be prosecuted.

It's also hard for agencies to nmake an unbi ased
deci sion on whether to bring an enforcenent action if
It knows it can adjudicate the case on its own.

Ckay. Wile a system of independent judges is
of ten been rejected on the grounds that it woul d
deprive adm nistrative adjudication of the expertise
and | ow deci sion-maki ng costs that it currently
possesses but | believe this is mstaken. One could
conbi ne significant amobunts of expertise and | ow
deci si on-nmaki ng costs wth genui ne i ndependence.

First, independent adm nistrative judges coul d
have significant expertise. Under ny proposal, these
j udges woul d be divided into three groups, those with
expertise as to nedicine, as to science, and as to
econom cs.

They woul d then be assigned cases based on the
| ssues involved rather than based on the agency from
whi ch the case derives. Thus, they would have
significant expertise as to the subject matter but
woul d not have the tunnel vision of agency
adj udi cat or s.

Now, to ensure that the persons appoi nted have
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the requisite expertise, | think Congress should

define the qualifications of the office. For exanple,
the qualifications for the nedical independent

adm ni strative judge position should be defined as
requiring sone expertise as to nedicine. In that way,
the I aw woul d actually nmandate that people have the
rel evant know edge or experience.

Second, the independent adm nistrative courts
could realize the | ower decision-making costs of the
exi sting adm nistrative adjudi cation system At
present, adm nistrative adjudication generally enploys
stream i ned procedures, such as limted cross-
exam nation or discovery and a variety of other
matters. | ndependent adm nistrative courts could use
t hese sane procedures, and so it could enjoy sone of
this | ow cost deci sion-nmaki ng.

Well, let just then conclude by saying that I
beli eve that the independent adm nistrative courts
woul d be a desirable reformof our existing system of
adm ni strative adjudication. Such courts would
protect judicial independence while at the sane tine
preserving nmuch of the expertise, the | ow decision-
maki ng costs of the existing system That's it.

MR. FUNK: Thank you, M chael. Very good.

Keeping it right on tine. That was excellent.
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So | was going to allow the panelists a brief
ability to respond or ask a question.
Judge Mller, it seens you're interested in
sayi ng sonet hi ng.
M5. MLLER |'munnuted, okay. | don't know
what to say about that. | think it's an interesting
proposition, and obviously, | have read about it, and

It's been floating around for a nunber of years, not

in that detail.
But expertise is definitely -- I'"'mall for the
| ndependent part. | like that a lot. The expertise

mght be alittle oversinplified. 1In the kind of work
| do and in other friends who are ALJs, there's a | ot

of engi neering that goes on. W need sone engi neers

I f you're going to have experts. You m ght add those
tothe list. So that's all | had to say.

MR. FUNK: Okay. Professor Jellum is there
anything you' d |ike to ask or say?

M. JELLUM Well, so you know, we have a system
simlar to that you that you propose here in Ceorgia,
and | think it's worked pretty well. | haven't worked
closely with it. | know Edward (i naudible) in
Loui siana feels a little differently about the program
in his state.

But | guess ny question to you is practicality.
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| nmean, this was a choice that was nade back, you

know, | don't know how many years now, 70 years ago.
The -- having an i ndependent group of ALJS was
considered and it was rejected by Congress at the
time. And partly the reason it was rejected was the
| nportance of agencies naintaining control over the
pol i cy-maki ng pi ece of what happens as part of

adj udi cati ons.

And while I think back then agencies were using
adj udi cation a | ot nore commonly to create policy and
rul emaki ng has becone a little bit nore conmon, which
I's good, you know, | think the concern that | m ght
have, again, I'mnot -- it works well here in Georgia
-- the concern | mght have really is taking the
agency out of anything that mght ultimately lead to
sonme form policy decision.

| think what you're trying to do is take
enforcenent and separate it out from adjudication to
address that, perhaps, but anyway, that would be --
the feasibility of it and also sort of that concern
about agency policynaking are the concerns that |
woul d rai se.

MR. RAPPAPCRT: Should | respond to sone of
t hese?

Ckay. Geat. Wll, thank you, Judge MIler, for
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that cooment. That's interesting. | need to think

quite a bit nore about the engineering side of it. So
t hank you for that.

And Linda, you know, the sort of policymaking
aspect of this, you're absolutely right, is inportant
and it kind of depends on how much want to change the
exi sting system

So on the one hand, you could allowthe -- so the
| east change with the existing systemwould be to
all ow agencies to submt sort of policynaking
determ nations that then would be reviewed by the
admnistrative court in the sane way that circuit
courts now review their policynmaking.

So the agency could, you know, propose certain
policy, you know, this rule ought to apply here based
on, you know, good policy, and then the adm nistrative
court would accept it if it satisfied hard | ook or
sonething |ike that. One could do that.

|"'mactually a |lot nore skeptical about using
pol i cymaki ng, especially in the adjudication area. So
one thing you do is you could have policymaking only
adopted through rul emakings. So that m ght be one
way .

I f you said, oh, we need adjudication -- we need

pol i cymaki ng at adj udi cation (inaudible), other things
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you could do. You could have -- if you have an

| ndependent agency or a commi ssion, you mght require
a super-mgjority vote as a conm ssion to adopt the
policy.

O you could -- if you have an executive branch
agency, you mght require OVB signoff on these things,
so there's |ots of ways of cutting back. | actually
favor sonething |ike the Raines Act, which for
governing significance rules, and so requiring policy
to go through the rul emaki ng process woul d be
advantageous in terns of putting a check on it.

But there's a variety of ways of doing all that.
But you're absolutely right, this is a rejection of
the decisions that were nade or at least in part, the
deci sions were made with the Adm nistrative Procedure
Act, and for sone people, that's, you know, not going
to be an attractive suggestion, but I'ma reforner.

MR. FUNK: Ckay. And Professor Pierce, | don't
see your face, but |I hope you' re there sonewhere. And
do you have anything you wanted to add or ask? Well,
maybe he's not there. Ckay. Well, in any case, we
can turn to the audience.

We have a nunber of questions fromthe audi ence,
and there's a couple of different people have asked

the question of Judge MIler to identify the agency in
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whi ch the chief ALJ appointed his clerk.

M5. MLLER | can't do that. | studiously
avoi ded that.

MR, FUNK: Well, all right. So they were
i nterested in know ng, but | guess that's it.

MR. RAPPAPCRT: Aren't we all, aren't we all.

MR. FUNK: A question by Professor Richard Levy
I's would the panelists to speak to the Solicitor
General's position on good-cause renoval. His -- |
I nterpret that as being his position on what good-
cause renoval neans.

You may recall in the CFPD case, (inaudible) |aw,
it's nmy understanding that the Solicitor CGeneral said
you could -- or sonebody, |I think it was M kas
(phonetic) actually who argued that good cause could
be read to nean a ot less than -- in other words,
could it involve policy disagreenent, and how do you
vi ew t hat ?

M5. JELLUM So | think that's a little
di singenuous. It's not originally what was neant by
good cause. And keep in mnd that there's just one
good cause standard. It's not just, you know,
mal f easance, whatever the one that they -- MIC had.
There are different for-cause standards.

And in the Arthrex case, if |I'm saying that
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correctly, the Federal circuit 2019 just recently cane

down and even said that the regular civil service
protections were too nuch for -- a for-cause renoval

I S i nacceptable than even a very, very light standard
Is still unacceptable.

So | think that the position of the -- what was

It -- Solicitor General -- | just think it's -- it
doesn't make sense to ne anyway. | don't know maybe
M chael has a different take on it, but to nme, | just

want the save the statute, so |I'mgoing to argue
sonething that | can't.

And | think based on traditional statutory

I nterpretation provisions and -- it doesn't nake any
sense to ne that that would be okay. It would
essentially have -- you have just too many different

for-cause provisions that you would have a hard tine
pol i ci ng.

MR. FUNK: Anyone el se?

MR. RAPPAPCRT: Yeah, sure. Well, | don't think
that's -- if one were just |looking at the statutory
provisions, | don't think that's the interpretation

one woul d cone up wth.
On the other hand, like it or not, we have a
constitutional avoi dance canon that's out there. I

don't particularly like it, but that doesn't really
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matter, right? It's part of the law, so | suppose the

guestion woul d be whether or not we -- one decl ares
this unconstitutional or one interprets in a way to
avoid the constitutional problemor the constitutional
guesti on.

So | don't have a strong view about the matter,
but | don't think you can reject that interpretation
sort of whol esal e because it's a standard nove wi thin
statutory interpretation.

M. JELLUM Well, it is, but these days, the
constitutional avoidance doctrine is being applied
much nore |like anbiguity, is that the two
I nterpretations have to relatively equal. You know,
before that, there was the fair interpretation
standard, that one is usually better, but we'll take
this other one that's sort of the -- if | can renenber
the case law off the top of ny head.

But nore commonly today, the courts are using the
constitutional avoidance doctrine as an anbiguity
resolver. And there's -- | don't see that this is
anbi guous. So it depends in sone respects, | think,
wth Mchael's point that if the courts apply the
tradi tional approach to constitutional avoi dance, then
per haps.

But the courts, | think, nmuch |i ke Mchael, sort
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of the novenent is away from using constitutional
avoi dance as nuch as it's been used in the past, |ike,
NRLB was a case | was thinking -- | think, anyway. So
that woul d raise that issue.

MR. RAPPAPCRT: The only thing | would say is
t hey nove away fromit except when they don't nove
away fromit. It was interesting to see Chief Justice
Roberts in Lucia Law tal k about, you know, well, we
really can't use constitutional avoidance if the
| anguage isn't anbi guous.

And |'m scratching ny head going, well, | do
remenber a case. It wasn't a very inportant case, but

peopl e m ght have heard about it, Sebelius involving
the Affordable Care Act where the Chief Justice

t hought constitutional avoi dance ought to be enpl oyed,
even though it wasn't anbi guous.

But -- so you know, | agree with you that there's
sone novenent to cabinet. On the other hand, as with
the Suprenme Court so often, consistency is not
necessarily their highest virtue.

MR. FUNK: | have anot her question from Professor
M chael Asinmow. Does the transfer of ALJs to the
excepted service nean they can be renoved w t hout
cause? | think that's a question for Judge Ml ler.

M5. MLLER It could, except that the OPM
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gui delines and the Executive Order specifically say --
first of all, all of us who are already ALJs are
staying in the conpetitive service. It only applies

to new ALJs or ALJs who nove between agencies. And
that actually happens a | ot because many agencies hire
judges who are first hired by Social Security
Adm ni stration, and they cone to us.

I f they make that nove now, then, you're noved to
t he excepted service. And the excepted service does
have different renoval provisions, except that there
are guidelines and things out there so far that say
not yet. W're not noving ALJs to that yet. But it
coul d happen.

MR. FUNK: | have a question from Judge MCart hy,
a question for Professor Jellum renoval under Free
Enterpri se Fund, why not sever the principal
adj udi cators rather than the -- in other words, if the
SEC nenbers could only be renoved for cause or not,
dependi ng about how you want to read the statute, and
their ALJs could only be renoved for cause, why not
take away the SEC nenbers' rule for cause rather than
the ALJs. So that's the question.

M5. JELLUM Yeah, you'd have to ask Judge
Roberts, Justice Roberts, excuse nme, why he nade that

choi ce because potentially, either was an option. |

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

I N S N A\ S \C R \C R et ol e T e T e B o B o T o B o B
a A W N B O © 00 N OO 0 M~ W N B+ O

. ) . Page 47
think that the court is still reluctant to reverse

Hunphrey's Executor. | think there's sone feeling

t hat i ndependent agencies are independent for a
reason, and part of what makes them i ndependent is the
limtation on their renoval.

And so when Chief Justice Roberts decided the
Free Enterprise case |law, | guess he wasn't al one, but
when the court decided the Free Enterprise case, the
renmoval choice they took was to sever the provision
relating to PICA. The argunent was that it was Pl CA
t hat was unconstitutional and that was a particul ar
act in front of the court, and so the court sinply
severed the unconstitutional provision rather than
declaring the entire PICA board unconstitutional,
whi ch, | think, sone people had hoped for.

But so the difficulty we have in finding the SEC
or an i ndependent agency that actually has a for-cause
removal provision is Hunphrey's Executor. And so in
t he nost recent case, the CFPB case for Seila Law
2020, Justice Roberts, again, wote the majority, and
all of the justices who signed onto it, with the
expectation of Thomas, who was in the majority, well,
Thomas said straight up, let's just reverse Hunphrey's
because it conpletely disagreed wth Mers.

It doesn't nmake sense, and |'m not conpletely
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sure | disagree with that. | nean, one of ny findings

in the George Mason Law Review is that | think that
Hunphrey's was probably wong. | know peopl e di sagree
with nme on that, but to answer your question, that's
why the court didn't sever the SEC s potential for-
cause renoval .

MR. FUNK: Okay. Professor M chael Asinow al so
asked can a new President adopt an Executive O der
t hat woul d prohi bit agencies fromusing political
consi derations in appointnents and confer for-cause
renmoval protection on all admnistrative -- let's see,
all admnistrative judges or all admnistrative | aw
judges? | didn't see which one he asked. Al
adm nistrative hearing officers. Could the President
do that by Executive Order, give for-cause protection,
even for AJs, for that matter?

M5. JELLUM So if I"'mup on this one, and hi,
M chael , hope you're well, ny take woul d probably yes.
Can the President issue an Executive Order that limts
his or her ability to renove those that work beneath
the office? | would think yes because alternatively,
the President could sinply get rid of the Executive
Order, as well, or an incom ng President could get rid
of the outgoing President's Executive O der.

So | don't see why a President couldn't choose to
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l[imt his or her own discretion in this area. But |

w |l say that Executive Orders are not ny particular
area of expertise.

MR. RAPPAPCRT: One thing | nention here, there's
sonething of a precedent for this in the sense that
t he special counsel that the Departnent of Justice
used, so that's Special Counsel Muieller was enacted
pursuant to a regul ation where there are limted
renoval aspects to -- and could control and renoval
aspects of the special counsel. So that would be an
exanpl e of that.

M5. JELLUM Well, in that case, the agency
itself limted its renoval power, which is
I nteresting, because | was waiting --

MR. RAPPAPCRT: No, | -- granted, that's the
difference, but I"'mnot -- | think it's anal ogous.

M5. JELLUM  Yeah, no, | think you're right. And
It would have been really interesting to see what
woul d have happened if President Trunp had decided to
try to renove Mueller. As you recall, that was quite
a threat during that period of tine. So that would
have been interesting to see what woul d have happened,
but yeah, it's a good point.

MR. RAPPAPCRT: This is a question from Professor

Desai (phonetic) for Professor Rappaport. 1Isn't one
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of the rationales for presidential control over both
principal and inferior officers the fact that policy
shoul d be subject to presidential control. So to the

extent that adjudicators are in the course of their
deci si on- maki ng naki ng policy, don't we want those
deci sions subject to presidential political appointee
control ?

MR. RAPPAPCRT: Well, you know, courts -- okay,
so that's a good point, and it depends how nuch
pol i cymaki ng one is going to have. So under the sort
of strong reformthat | would like to see, the
pol i cymaki ng woul d be very |imted. Agencies could
still do it, but they would do it through the
rul emaki ng process.

And maybe that rul emaki ng process woul d be

subject to a Raines Act |imtation or not. So to that

extent, the policymaking would still be as part of the
executive branch. | wouldn't want the agenci es nmaking
-- sorry -- | wouldn't want the independent

adm ni strative courts naking policy.

And so | didn't want to suggest that they would
be making policy determ nations. They would have to
be deciding the cases in the sane way that a standard
Article 3 court decides them which of course, we

know, Article 3 courts never consider policy. But you
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know, to the joke aside, | wouldn't want the

| ndependent adm ni strative court to be enpl oyi ng
policy in the way that agencies are now t hought to do
So.

MR. FUNK: Okay. |I'msorry that Professor Pierce
isn't wth us anynore. Dick, you're not there?
Because one of his points was the question whether or
not inferior officers -- whether ALJs could be
principal officers rather than inferior officers.

And the reason that | would have asked about
that, well, why would that be when they are both
subject to their -- the procedures that they operate
under are adopted by a principal officer, the agency,
and their decisions are reviewed by princi pal
officers, the agency, often tines, rubber stanped, but
neverthel ess, as a formal matter, they are subject to
review by a principal officer.

So | was wondering how do you people feel about
whet her or not there's any real problemwth ALJs
being only inferior officers and not principal
of ficers?

M5. JELLUM  Yeah, | nean, that was the Arthrex
case, right? They were the patent judges, appellate
patent judges, | believe was their term APJs. And

the Federal circuit found themto be under the Suprene
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Court Ednonds case and | think maybe the Morrison

case, | may have the second one wong, but basically
found that there were two requirenents to be a
principal officer. One is that there is a -- you're
an inferior officer if you have a principal officer
and the President above you, so that's one sort of the
supervisory role. And the other was the ability of

t he peopl e above to reverse deci sion-nmaking that was
done by the inferior officer. So inferior officers'
decisions are usually reviewed by principal officers.

And | know in Dick's article that he wote
recently, he tal ked about how sone of the ALJs and, by
the way, AJs have no one really review ng the
decisions. They're pretty nuch pro forma, becone the
agency's decision. And Dick raised the question that
these particular Als and ALJs may actually be
principal officers under the court's current test and
that was what the Arthrex case held.

Now, | think if | could just say that one of the
| ssues was back in the Hennen case, you know, back in
the 1800's and stuff when these cases were initially
deci ded, the court only saw two ki nd of officers,
principal and inferior. Let nme say, two kinds of
enpl oyees, principal and inferior officers. There was

no sort of enpl oyee category.
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And as a result, we had a huge -- this is one of

the reasons | think Lucia held that the ALJ are
Inferior officers. The nunber of different types of
I ndi viduals that were held to be inferior officers
over the years was so broad. There was no way ALJs
weren't going to fit in that group. And it was -- if
you | ooked at it, it was a no-brainer decision the
court had to nake.

And so | think that set us up to the problemthat
we're in nowwth the court's test. And | think it
was Scalia who articulated it in Ednonds, as | recall,
but it's just basically, you're inferior if there's a
princi pal over the top of you.

And then, one of the cases also added in the
finality of the decision-making. |'mnot sure that's
the right test. I'mnot sure it's what it should be,
but that's kind of where we're at. So if that test is
-- holds true, and has D ck has pointed out, there are
a nunber of different agencies that have AJs and ALJs
who are neking these final decisions with no one, no
principal officer able to really effectively reverse
t he deci si ons.

It's going to be interesting. And principal
officers, it's nuch harder to put for-cause renoval

provi sions on principal officers conpared to inferior
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officers based on the court's test in Seila Law.

MR. RAPPAPCRT: If | could just chinme in, Bill,
so | think there's a sort of anmbiguity here or
uncertai nty about what it nmeans for an inferior
officer to effectively have the final decision. So
you mght take a ook at this matter as a forma
matter.

And even though the agency heads don't typically
review what the inferior officer does, as |ong as they
have the authority to reviewit, one mght think that
t hey neverthel ess have that authority and the inferior
officer then is inferior.

If, on the other hand, the agency heads do not
have the authority at all to be able to reverse the
inferior officer's decision, then, | think that's a
pretty clear case where that person would be a
princi pal officer under the type of analysis that
Judge Scalia makes in Ednonds and the |ike.

So it's kind of now -- nowif you want to say,
wel |, yes, they theoretically have the authority.
They' ve never exercised it in these thousands of
cases, well, then you m ght want to think about that
as a sort of functionalistic section to the forma
aspects to it. But ny take on this would be that the

formal -- as long as they have the formal authority,
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that's good enough.
MR. FUNK: Dick, | see you're back. You're on
mute, though. You're nmuted. Go. Not hearing you,
we're not hearing you.
MR. RAPPAPCRT: That's what happened with ne.
Sonebody el se has to unnmute him | think the --
that's --
MR, FUNK:  Try it now. Nope. W've |lost your
audi o. What a shane. Don't know what -- | can't help

you at this point.

Let nme turn to a question that Professor Jeffrey
Lubbers asked, which is have there been any | ower
court decisions on the constitutionality of the ALJ
doubl e for-cause protections?

M5. JELLUM | honestly don't know. |'ve been

working on a different witing project this sumer and

had not followed up on that. | know that in Lucia on
remand, they were neking that argunent. | don't know
where it's been, so I'msorry, Jeff, | don't have a

good answer for you.

MR, FUNK:  Ckay.

M5. MLLER The only case -- there m ght have
been | ower court cases that |'mnot aware of, but the
case before the D.C. circuit right now, the Flem ng

case that | nentioned, is probably the one that has
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the nost information, the nost briefs, the nost

everything in it about the renoval. And | don't
remenber readi ng about any | ower case. That one cane
directly fromthe USDA, not froma |ower court.

MR. FUNK: Unh- huh, okay. Good. Professor Jordan
asked howis it possible to avoid policymaking in
adj udi cation? Sonme policymaking is inevitable, isn't
1t? | think he's really aimng at Professor Rappaport
I n that question.

MR, RAPPAPCRT: Well, if -- soif a court is
deciding facts, factual questions, then that's not
policymaking, that's fact finding. |If a court is
interpreting law, that's not fact finding -- I'mso
sorry, that's not policymaking, that's interpretation.

Now, | understand |ots of people think that
policy goes into law interpretation and maybe it goes
into fact finding.

Now, it is certainly true that we have a category
in adm nistrative |aw that actually npbst other areas
don't actually separate out of policynaking, and those
are policymaki ng aspects to them So that would be
pol i cymaki ng, but of course, | wouldn't want courts to
be nmaki ng those type of determ nations.

So in the typical Article 3 case, where a circuit

court decides a matter, let's say, outside of
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admnistrative |law, what do they do? They tal k about

we're engaged in fact finding, we're engaged in | aw

I nterpretation, maybe they're engaged in common-| aw
reasoni ng, where the theory behind that is that
they're actually follow ng the comon | aw and | ooki ng
at practices and ot her deci sions.

Now, courts do engage in policynmaking at that
stage, but they don't like to call it policynmaking.

If that's all that the Article 3, the independent

adm ni strative courts woul d be doi ng, exercising the
sane type of policynmaking that Article 3 courts do,
well, if you want to call it that, so be it. So maybe
one -- if one's concerned about calling it

pol i cymaki ng, |let ne say, these independent

adm nistrative courts would not exercise any nore

pol i cymaki ng than Article 3 typically exercise.

That's a refornulation if one prefers that fornulation
of it.

MR. FUNK: Judge McCarthy asks in Lucia, the SEC
chair was precluded from-- was precluded under the
Reor gani zati on Act from being the head of the agency.
Is this still an open issue at other independent
agenci es? For exanple, can the chair of the Federal
Trade Conm ssion be the head of the agency for

pur poses of appointnents and renoval s? (1 naudi bl e)
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appoi ntnents, but renoval s? Yeah, appointnents and

renoval s. Linda?

M5. JELLUM Yeah, | think the case | aw was
pretty clear that it doesn't have to actually be the
head of a departnent, that sonmeone that serves in that
capacity, whether it's a departnent or soneone el se.
| can't recall where | read that, but back when | was
witing the article, the idea was it didn't have to be
just the head of the departnent.

MR. FUNK: It's clear the agency, by a majority
vote, can exercise -- as being the head of the
departnent for constitutional purposes, but | think it
Is sort of still an open question, whether or not the
head of the independent -- the chair --

M. JELLUM Oh, I'msorry. | msunderstood the
gquestion. | apol ogize. Yeah, | m sunderstood the
question. | thought you were tal king about ot her
agencies within departnents, whether they would count,
but no, in ternms of departnent, | think, independent
agencies, you are correct, that | think it's still
open, whether the chair alone can do it, or it would
need the board. So ny apol ogies, | m sspoke there.

MR. RAPPAPCRT: Now, wasn't it true in Freitag
that the -- | nean, | understand it's the tax court

here, but in Freitag, the special trial judges were

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

Page 59
appoi nted by the chief of the tax court, and so now,

there were two different theories on why that

appoi ntnent could -- was okay there, right? But the
Scalia theory would have woul d have t hought of the tax
court as an agency, and under that view presumably the
chair of the agency, the chief judge, would be the
head of the departnent.

MR. FUNK: Okay. Professor Desai asks is there
truly -- is there a truly a distinction between
adm ni strative agencies and Article 1 courts? Aren't
t hose judges, for exanple, the Court of C ains judges
real ly executive principal officers? They're
appoi nted by the sane person, President, as current
agency heads who do adjudications |like the NLRB and
OSHAC (phonetic), et cetera. Question for Professor
Rappaport.

MR. RAPPAPCRT: Ch, well, | have a |l ot of
synpathy for that view, and as at | east a matter of
the original neaning, it's not our world, but as a
matter of the original neaning, | do think that. And
I f one does think that, then, ny independent
adm nistrative courts need to be Article 3 courts, not
Article 1 courts.

MR. FUNK: Let ne follow up on that and ask

what's the difference between your independent courts
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and a central panel?
MR. RAPPAPCRT: Sorry?
MR, FUNK:  For you.
MR. RAPPAPORT: Well, | nean, it has a different

structure to it in the sense that there's the dividing
of the judges into different |evels of expertise and
If they're Article 3 courts, they're in a conpletely
di fferent brand.

MR. FUNK: The central panel, | nean, the idea of
-- instead of having ALJs being resident within an
agency, they'd be resident within an i ndependent
agency, which we'll call the central panel. And the
central panel hires the people and deals with the
people, and -- but it would still result in the
deci sion of the ALJ going back to the agency for
review, just as ALJ decisions now are.

So the question is you get conplete independence
for the ALJs, and so there's no probl em about
I ndependence. They're not part of the agency. They
have no stake in it. They're not hired by the agency,
they're not fired by the agency they're review ng, but
at the sane tine, you don't take policymaki ng out of
adj udi cati on because it's -- it just goes back to the
agency as it does now.

MR. RAPPAPORT: Well, can the agency reverse the
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fact findings, let's say, of the central panel?

MR. FUNK: Let's say we haven't anended the APA
in that regard, and they can decide the decision de
novo on the record.

MR. RAPPAPCRT: Well, then, that's a very big
di fference between ny (break in audio).

MR. FUNK: We're losing you. W just lost --
speak | ouder.

MALE VO CE: Sorry to interrupt, Professor
Pierce, are you able to speak now? |s your audio
returned?

MR. PIERCE: M audio has returned, however |
don't have any idea of the context in which this
conversation i s now goi ng.

MALE VO CE: Yeah, the |ast couple of (break in
audi 0) he was able to rejoin.

MR. FUNK: Well, maybe | can pass -- go onto
anot her question from Professor Asinow, saying is
there a serious risk under Trunp's Executive O der of
politically based appointnents, especially at EQ R,
Executive Order -- | don't -- Executive Ofice of
sonething -- Immgration Review? |f a new President
wanted to deal with this, what should the appoi nt nent
process | ook like, not just ALJs, but AJs, as well? |

guess that's for anybody.
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M5. MLLER |I'mnot sure what the question is,

but right now, EOR is an agency fromthe Attorney
General who -- it's run by the Attorney General. |

t hi nk they have one ALJ, but they have 460 imm gration
judges, and there's been a lot witten. |'msure you
can all -- everyone can read about the ability to be

I ndependent in that scenario.

So that's a different question than asking it
about an ALJ, say, with the Occupational Safety and
Heal th Review Conmi ssion. So |'mnot sure what --

MR. FUNK: You had a response?

MR PIERCE: Well, | think this is a real
problem It's Dick Pierce. | think this is a real
problem and | don't have a good solution for it
because once sonebody's determ ned to be an inferior
officer, then, we're dealing with the appoi nt nent
power under the constitution.

There is no | aw what soever on the power of
Congress to inpose conditions on the appointnents
clause. There's actually two paragraphs of dicta in
Chief Taft's opinion in Myers in which he says, well,
yeah, you could probably do that as long as it's not
too restrictive.

So |"msure you could say, well, you got to be a

menber of the bar, but | don't think you can go --
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appoi ntnent by an agency head. | don't think there's

any problem constitutional problem wth the

Presi dent inposing conditions. But Congress has very

limted ability to i npose conditions.

MR. RAPPAPCRT: (Break in audio) I'mgetting sone

f eedback, but anyway --
MR. FUNK: (Inaudible). Mchael, you go first.
MR. RAPPAPORT: | just think there's feedback.

But -- so when | was LLC, and that's been sone years,

right, there was a couple of views about this and sone

peopl e thought no |imtations at all can be placed on

the -- no qualifications for office can be pl aced,
that those are -- all go to the appointnent, and
that's the appointing person gets to decide that
mat t er.

But ny viewis that if it's a genuine

qualification, it's not a list supplied by the Speaker

of the House, but if it's a general qualification |ike

bei ng a nenber of the bar or having expertise in
nmedi ci ne, then that woul d be sonething that Congress

woul d have the authority to i npose as part of its
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authority to define the office.

MR. FUNK: This could on forever. | have a bunch
a questions that | haven't gotten to ask, |ike why do
we care about protections for ALJs when we have AJs,
who have no protections, either appointnents or
renoval s, so -- but be that as it may, we're supposed
to end at this tine.

And | don't know if | have authority to nmake us
go longer, so | think I'mgoing to have say thank you,
everybody, for participating, thank the audience. |
hope you've enjoyed it as much as |I have, and don't
mss the follow ng one -- panels that wll occur on
different dates but dealing again with this concept of
adj udi cation. So thank you, and good afternoon.

M5. MLLER  Thank you.

MR. RAPPAPCRT: Thank you.

MR. FUNK: Now the question is howdo | stop this
all.

(End of audi o recording.)
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CERTI FI CATE

I, Wendy Sawyer, do hereby certify that | was
aut hori zed to and transcri bed the foregoing recorded
proceedi ngs and that the transcript is a true record, to

the best of ny ability.

DATED this 3rd day of Septenber, 2020.
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