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The Ombudsmen in Federal Agencies: Legal Analysis !

l. Introduction?

With the exception o$pecificfederalombuds positions created by stattlbere is no
statute applicable governmenide mandating thatederalombuds offices exish the Uhited
Statesor addresmg specifically howfederal ombuds offices must even mighbe created,
organized, funded or operatédihe ombudsconceptas described elsewhere in this study,
originated inthe Swedisttlassical ombudsman, appointed by the legislature and established to
review executive actionTheclassical ombudharn attributes and standards of practice were
thusdeterminé by legislatian, and according to a particulparadigm However in the United
Statesorganizational ombuds began to evoiengside ombudthat weremodeled on the
classical ombudean Organizationabmbudsevolved,not by legislative dictatdout rather as
organizations such as corporations and universitieisagenciesecognized the need for creating
safe places fanternalissues to be raised and resolv@dheseorganizationabmbuds offices
most of them originallyn the private sectowere conceived and developedhout statutory
mandatetemplateor protectionalthough they have sought legal refuge using several legal tools

discusedlaterin this analysis

1 We would like to acknowledge here the sustained, diligent work and many valued contributions of legal assistant
Jonathan Osler as well as the assistance of legal intern Elise McCray. Additionally, we gratefully acknowledge the
invaluable foundational rearch, analysis and writing done by Charles L. Howard, most particularly in his book

THE ORGANIZATIONAL OMBUDSMAN, ORIGINS, ROLES, AND OPERATIONS—A LEGAL GUIDE, ABA Publishing

(2010), which includes Howar d’ s i danmgdtodmbudsin thepnvato f nu me |
sector discussed herein. We are also grateful for Chal
this analysis.

2 This legal analysis adheres to the Twentieth Editiofina Bluebook: A Uniform System ofifation, which was

published in the summeif 2015. Other than by possible inadvetteror, citation in this analysis differs from the

Bluebook only in that the publication date is supplied for staandsegulations solely where they are cited in the

first instance.

5To the extent that federal ombuds function as “neutral
U.S.C. 88 574584 (2012), however, § 574 of the Act imposes restrictions on the disclosure of confidential
communications. Thesare discussed at lengthfra.
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Departure from atraditionallegislative model of established parameterthe United
States generated both much innovation and a lack of uniformity, even and perhaps particularly
among federal ombuds.h®sefederal ombudsfficescreated pursuant &xecutive initiative
and by executive action aessentially conceiveand geratedaccording tandividual policy
decisiongather than leggrescriptions angroscriptions Whenthearchitects ofederal
ombuds officeswhether Congressional or executikiaye soughbmbudsspecific referenceat
the inceptio, they hae typically looked tayenerally recognized professional standards of
practice applicable to the type of ombuds office being astay the example of otheetleral
ombuds officesand avariety of resources available tederal alternative dispute restun
practitioners.

Were a new ombuds office a typical box being added to an agency organizational chart, it
might just assume the mantielaws generally applicable tederal agenciemnd employees
such as the Freedom of Information Athe Federal Bcords Acf or the Federabervice
Labor-Managements Relations Statfteithout caveat and proceed from thekdowever, nany
federal ombuds offices have adopted, at least to some extent, generally accepted professional
standards of practice that stipi@aertain attributes and requirements that have been found to
encourage ombuds use by constituents and the iefextcomplishment of the ombsid
mission. The legal questions before us are to what extent(firegessionalstandards are
reflected inand find protection inthe surrounding legal environmeand to what extent these
standards confliabr are harmoniouwith the dictates of statutes of general application
apdicableto federal agencies or employees, case precedent or regulatory demands

importantbackdrop for the@nsideration of these questions inevitaBlyhe delicate balance of

45 U.S.C. § 552 (2016) (current through Pub. L. No.-188).
544 U.S.C. 88 31043107 (2016) (current through Pub. L. No. 118E).
65 U.S.C. 8§ 71047135 (2012).
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government openness and accountahbditythe one handith the degree of confidentiality
critical for the effectiveness @fovernmenbmbudsmen on thether’

Of the commonly acceptemtofessionabmbuds standards of practice, Standard
primarily affected by these legal questionsasfidentiality, offered in some form by the
majority of federal ombuds officedNeutrality or impartiality come intolegal play only insdar
as the degree to which they ananifest affects the applicationtofh e A Deguirénents for
and protection of confidentiality, and vice vergadependence is not reflected in thgeneral
legal framework at all except insofariagay be enhanced or diminished depending on the
extent to which an ombuds is perceived to be a neutral, confidential resmdde the extent
that evidence of independerfcem the agency management structugy have an impact on
whether notice to an ombudsman is deemed notice to the agetiwrprofessionaktandards
of practice variously embraced by different kinds of ombuds are essentially matters of policy not
specifically addressed in generally applileastatute or case law.

Some federal ombuds and commentators have suggested that new legislation or
modification of the Administrative Dispute Resolution ABDRA) could and shouldlarify,
standardize, protect and bolster sh@ndards and practicesfetieral ombud§. This legal
analysis considerthat possibility as well asow, in light ofthe currentlegal environment,
federal ombuds might best position themselves to articulate and protect the professional
commitments they make to constituents.

As noted above, some federal ombuds are mandated by st@hésestatutory

provisionsareexceptionallyariedin purpose and structure as welliashe level of detaikach

7 See generally Administrative Conference of the U.Becommendation 881, Encouraging Settlements by
Protecting Mediator Confidentiality, 52 Fed. Reg. 5212 (Feb. 2, 1989).

8 See, e.g., TAXPAYER ADVOCATE SERVICE, 2009 Annual Report to Congress, Vol. 2, Survey of Federal Government
External Ombudsmen, at 1¥-15 in which a proposal is made for a Federal Agency External Ombudsman Act.
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statute afforddoth the description of the office and the standavdsetapplied. At one end of
the spectrunms the whistleblowerprotection ombudéWVPO)created at 8 117 of the
Whistleblower Protection Enhancement Act of 281Phat statute requires every Inspector
General to “designate a nahwhsot |sehball o weerd uRcraottee cetn
about prohibitions on retaliation for protected disclosures and, for those employees who have
made or are contemplating making a protected disclpghosit the rights and remedies for
retaliation® The law prohibits the \WO from acting as a legal representative, agent or advocate
for employees! No further giidance is given in the statuteavingthe questions dfiow these
educational furions are to be carried out, wreadditional functionsif any,a particulaMWPO
must perform anevhatstandards, if anya WPO must adhere tg to the individual Inspector
Ge n e r dide in svhich that ombudsesides.

In contrastatthe other end of the spectruntli® Taxpayer Advocate Service (TAS) at
the Internal Revenue Bace. The office was originally creatad 1979by the IRS itself as a
voicefor taxpayers called the Taxpayer Ombudsmémough the two Taxpayer Bjiff] of
Rights in 1988 and 1996, respectively, the TAS was given the authority to issue Taxpayer
Assistince Orderandrenamedhe Office of the Taxpayer Advocaté. TAS carries the dual
responsibilities of resolving cases brought to them by individual taxpayers and proposing both
administrative and legislative fixes feystemic problems that TAS identifieBurther, the 1998

IRS Restructuring and Reform Act mandated Local Taxpayer Advocates in every Stae

® Whistleblower Protection Enhancement Act of 2012, Pub. L. No:1BB2 126 Stat. 1474, 1475 (codified at 5
U.S.C. app. 8 3(d)).

101d. § 3(d)(1)(C).

11d. 8 3(d)(2).

12 See Technical and Miscellaneous Revenue Act of 1988, Pub. L. Ne64@0Title VI, § 6230, 102 Stat. 3342,
3733 (Nov. 10, 1988); Taxpayer Bill of Rights Il, Pub. L. No. 18, § 101, 110 Stat. 1452, 1453 (July 30, 1996).
3See Pub. L. No. 105206, § 1102112 Stat. 685, 697 (July 22, 1998). For a more detailed description of the
evolution of the Taxpayer Advocate, refedRS, HISTORY OF THETAXPAYER ADVOCATE,
https://www.irs.gov/advocate/histenf-the-office-of-the-taxpayeradvocate.
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statutory framework addresses both the independence and confidentiality oATA&igh the
National Taxpagr Advocate reports to the Commissioner of the IRS, TAS submits two yearly
reports to CongresOnly the National Taxpayer Advocate, the Commissioner of the IRS or the
Deputy Commissioner of the IRS are empowered to modify or rescind a taxpayer assistance
order. Local advocates report to the National Taxpayer Advocate office rather than the regional
IRS structure and are required by statute to notify taxpayers that they operate independently of
any other Internal Revenue Service office and report direxBongress through thidational
Taxpayer Advocaté* In this regard the statute requires that each local advocate office maintain
a separate phone, facsimile, and other electronic communication access, and a separate post
office address$® With regard tcconfidentiality, Congress also granted the local taxpayer
advocates the discretion to not disclose to the Internal Revenue Service contact with, or
information provided by, taxpayers who come tanheith issues and concerHs.

As these examplesf ombudsmandated by statusiggesteach kind ofederal statutory

ombudsis uniquein form and functiort’ Likewise, hose ombuds offices initiateshd shaped

14See I.R.C. § 7808c)(4)(A)(iii) (2012).

151d. § 7803(c)(4)(B).

161d. § 7803(c)(4)(A)(iv).

1 For some additional examples of variations in federal ombuds created by statute, see also: Private Education Loan
Ombudsman, created by the Deleichnk Wall Street Reform and Consunfeotection Act, Pub. L. No. 11203,

124 Stat. 2009, 2010 (2010) (ombuds is authorized by statute to informally resolve complaints from borrowers of
education loans); Citizenship and Immigration Services Ombudsman, created by the Homeland Secuuity Act, P

L. No. 107296, 116 Stat. 21999 (2002) (ombuds was created to assist individuals and employers in resolving

problems with the Bureau of Citizenship and Immigration Services; the statute gives the ombuds discretion not to

di sclose to dthewiBtuhh,eawmr “icofndramat i on pr o vHederaldoubing, such i
Finance Agency Office of the Ombudsman, created bythesingand Economic Recoverct of 2008 Pub. L.

No. 110289, 122 Stat. 266@tatute authorizes the ombuds to consider complaints and appeals from regulated

entities and persons or entities having a business relationship with a regulated entity, but leaves it to FHFA to
“specatiyhbhety and duties” of the ombuds. FHFA i mplem
independent inquiries and act as a neutral facilitator or mediator to help resolve complaints and submit fact findings

and recommendations to the FHFA Ritar. See 12 C.F.R. 8 1213 (2011)); Office of Government Information

Services, created by the OPEN Government Act of 200, Pub. L. NaL78,a121 Stat. 2529, 2530 (amending the

Freedom of Information Act, 5 U.S.C. 552) (created within the National Aestand known by the agency as the

“FOI'A Ombudsman”; empowered by statute to offer mediat |
FOIA requests and administrative agencies as senolusive alternative to litigation and, at the discretiothef

ombuds office, issue advisory opinions if mediation has not resolved the dispute. The FOIA ombuds has authority

PARTS: Legal Analysis 7
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by executive action also coveremarkable rangeGiven the variability among federal ombuds
offices necessityequires that the legal conclusions and recommendations here are made with
the preponderance of fedenadernal and externambuds in mind, while invitingll federal
ombuds offices to apply the law and commentiegcribechereto the circunstances of their
respective officegcluding, if applicable, to the statute which has mandated their office

1. Background — Ombuds Privilege, Inherent Judicial Authority to Manage

Discovery, and the Administrative Dispute Resolution Act (ADRA) of 1996
At the time that ombuglfirst began to appear in thederal government, there were

virtually no legal underpinnings on which to rely. An attempt was made to rectify this omission,
at least in part, when@RA wasreauthorized andmended in 1996 addirigu 8 € o mbuds” t G
the list of procedures defined &%l ternativ
However the significance of this addition is not entirely ceffaind hence has been subject to

different interpretatios by commentatorsAccordingl, to the extent that there may be

to recommend policy changes to Congress and the President and to review agency FOIA compliance.); Office of
Ombudsman for Civil Service Brtoyees, Pub. L. No. 16804, 101 Stat. 1360 (1987) (codified at 22 U.S.C. §

2664a) (operating within the Department of State, this is one of the few internal ombudsman created by federal

statute. With regard to independence, the statute specifiesat@mnhtiuds reports to the Office of the Secretary,

that it is a career senior executive service position and that the ombuds has the right to participate in certain

management meetings. The office publicly states that it adheres to the principtiepefience, neutrality and

impatrtiality, confidentiality, and informalitySee, About Us, DEPARTMENT OFSTATE OFFICE OF THEOMBUDSMAN,
http:/Mww.state.gov/s/ombudsmain/.Additional examples of statutory ombuds and omHikesoffices can be

found inWENDY R. GINSBERG& FREDERICKM. KAISER, CONG. RESEARCHSERV., FEDERAL COMPLAINT-

HANDLING, OMBUDSMAN, AND ADVOCACY OFFICES22-47 (2009).

18 See Administrative Dispute Resolution Act of 1996, Pub. L. No.-824, 110 Stat. 3870 (1996).

19 See, e.g., Howard Gadlin & Samantha Levir@tranger in a Strange World, the Ombudsman in the Federal

Government, ACREsoLuTiION, Spring 2008, at 19 (“Not wuntil the act w;
|l i sted as one of the * dlotnér mantdi,ved omaans afaydi ¢hwet d arnegsu
essential features of mediatibased programs. As a result, it is not always clear whether the activities of

ombudsmen offices are covered by ADRA, a situation that contributes to somecohftision that exists around

t he o mbuds maSeealso €onfidengiality it Bederal Alternative Dispute Resolution Programs, 65 Fed.

Reg. 83,085 (Dep’t of Justice December 29, 2000) (intel
Act broadly but seemingly based on a mediation model). Additionally, in the introduction to its 2006 guide on ADR
confidentiality, the I nteragency ADR Working Group St e
confidentiality related to these of mediation in federal workplace disputes. Confidentiality under the ADR Act

may also apply to other ADR processes used to address workplace disputes, such as facilitation, conciliation and use

of o mbINTERSGENCYADR WORKING GROUPSTEERING COMM., PROTECTING THECONFIDENTIALITY OF
DISPUTERESOLUTIONPROCEEDINGS3 (2006) [hereinaftetADRWG Guide].
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ambiguity or gaps in coverage, this analysis will discuss other elements of the law that might
inform interpretation of the Act or supplementTthe legal analysis will then discuss the
implications of the inclusninADRA of * us/eanadf tdmeb uwWdesgr ee t o whi
requirements ang@rotections applyo the functions of federal ombsid

In the context at issue in this studlyere is a difference betweeanfidentiality and
privilege. Confidential informations that which may be communicated to an ombuds and which
the ombuds is precluded, either by virtue of pledge, charter, standard of practice or law, from
disclosing voluntarily without the consent of the constititbat made the communication.
Privileges on the other hand, are generally fashioned by%lancase precedent to shield certain
information from discovery or, in the case of some privileges, to shield individuals from
involuntary testimony.While assertion of privileges, particularly by thevgmment, is not
favored by the courts and is of narrow application, given the scant case law interpreting relevant
provisions of ADRA or addressing the parameters of federal ombudsmen confidentiality, the law
pertaining to ombuds privilege and related/iigiges is one factor, among others, indicating how
expansive courts and administrative tribunals might be if and when required to define the scope
of federal ombuds confidentialitydowever, the scope of ombsidonfidentiality is not

delimitedby the degee to which a federal ombuds privilege has, or has not, been recognized.

A. Ombuds Privilege
In discussing the protection afforded by the to communications made toexléral

ombuds, we turn fitso the question of whether ederal common law privigge for ombuds

20 5ge, e.g9., FED. R.EvID. 502 (establishing attorneglient privilege).

PARTS: Legal Analysis 9
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exists2? The inquiry begins with Federal Rule of E\
law— as interpreted by United States courts inligiiet of reason and experienee governs a
claim of pri vi ltetgneafedenal setsesot rulds prescriGed bystiSeipreme
Court provideotherwise?? Thus, “we start with the primary a
duty to give what t est? TheSugreme Gaurt artisulatedhtipea b1 e o f
federal common lawoundaries of privilege idaffee v. Redmond,?* which considered whether
conversatioabetween an individual and a psychiatric social worker were privileppethat
casea man was shot and killed by a police offi@rdthe family of the deceasedied the
of ficer and the town, alleging violations of
excessive forceAfter the shooting the officer received extensive counseling from a therapist.
The relativesattempted to compel disclosuresthtemerds madeby the officerto her therapist
during the counseling sessiorBheofficer argued against disclosure, urging the court to
recognize a common | aw “psychotherapist privi
Evidence®

The Court began bgckrowledgingthat there is generally a presumption against creating
new evidentiary privilege®. However, theCourtrecognizedhat Rule 501 authorizdederal
courts to define new privil eyealisathatcasetatve | i ght
precedenstood for the propositionthaewe x cept i ons mygcolmpelingpusti fi ed

‘public goodtranscending the normally predominant principle of utilizing all rational means for

2! lnasmuch as we would expect that cases involving federal ombuds will berészddral courts under the

Federal Rules of Evidence and Civil Procedure the analysis of privilege begins there. Some state cases are discussed
infra to the extent that they shed light on national trends with regard to ombuds privilege and the thtogiale.

22 FeD. R.EvID. 501.

2 Trammel v. United States, 445 U.S. 40, 50 (1980)).

24518 U.S. 1, 9 (1996)

21d. at 34.

261d. at 9.
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ascert ai fiTurning to theitathre of the therapist relationship, the Goyntainedthat
“le]l]ffective psychot her amfyconfidenceandtrdse p.eTihels upon
mere possibility of disclosure may impede development of the confidential relgionsh
necessary for sSuccessful treatment.”

Having establishethat open and candid communications are essential to successful
psychiatric therapythe Courheldthatrecognizing @sychotherapist privileges er ves t he
public interest by facilitating therpvision of appropriate treatment for individuals suffering the
effects of a mental or emotional probleiffhemental health of our citizenry . is. a public good
of tr ans c e n d? Mareoviernhp@ourtcancludesthat in contrast to the
“sifgmciant” interests servedhebyiketcyggrivzidrgptt ae
would result from the denial of the privilege

Notably the Cherbalteepreog[edmponent of the

7" Circuit:
Making the promise of confidentiality cont
the relative importance of the patient’ s i
disclosure would eviscerate the effectiveness of the privilege. . . . Antaingerivilege,
or one which purports to be certain but results in widely varying applications by the
court, is little better than no privilege at 3.
Thus, the court eschewed a balancingitefictor of absolute certaintyplvever, the

Court determinethati t was “neither necessary nor feasib

privilege 32
In the oftencited case oFolb v. Motion Picture Indust. Pension & Health Plans,3 the

courtdistilled the principleset forth by the Supreme CoumtJaffee and applied them in a case

271d. at 9 (quotingrrammel, 445 U.S. at 50).

281d. at 10.

2d. at 11.

30d.

1d.  (ci ti ng | o welaffeew.®admond; 54 F.30d36).si on i n
321d. at 18.
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involving a mediation proceedindn Folb, a former employee of the Motion Picture Industry
Pension & Health Plans brought suit alleging employment discrimination on the basis of gender.
He also claimed that the Plans had improperly discharged him for whistleblowing, and had relied
on a complaint of sexual harassment made against him as a pretext for his distharge.
magistrate judge belod e ni ed t he pl ai nt i fctionofdoowoentsamsh t o <C o n
statements generated during mediation between the Plans and Vasquez, the employee who had
brought the harassment claim against Félbcording to Folb, the Plans intended to argue that
he was properly terminated as a consequércgexually harassing Vasquéezd e s pi t e t he f
that they may have argued in mediation or settlement negotiations . . . that she was never
sexually h#rassed at all .”

On appeal, th&olb courtreducedhe privilege analysis idaffee downto four elements:
“(1) whet her ¢esbkaey fopconfidencé andteil2)iwkethereeqrivilege would
serve public end$3) whether thevidentiary detriment caud®y exercise of the privilege is
modestiand (4) whethedenial of thefederalprivilege wouldfrustratea parallel privilege
adopt ed by Thelaurt then appliedsthese principles in determimihgther,” i n
light of reason and experiencé it shoul d recogni z@Firstthé eder al
courtfound that, orbalancethe public interestiif encour agi ng parties to a
communicate openly and honestly in order to facilitate successful alternative dispute
r e s o |*Udvareal thé privilege Second, after aexhaustive examination of the state and

federal legahuthorities on the issuthe court determined thatt he maj or ity of t he

%16 F. Supp. 2d 1164 (C.D."Cial.. 2®®®). aTHe dca<we 6hd&Fs e
of the federal ¢ ommo Seelippsinfraveote 60aat4. on pri vil ege.

341d. at 116667. The court noted that Vasquez and the Plans had signed a confidentiality agreement covering
communications made during the mediation.

351d. at 1171.

36 1d.

371d. at 1172.
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considered the issue appédo have concluded that the need for confidentiality and trust
between participants in a mediation proceeding is sufficient imperative to necessitate the creation
of some form of privilegé®® Finally, citingJaffee, t he court reasyned that
benefits that would result from t imasmudheas,i al of
absent the mediation, the evidenc®Onadimaul d si m
point, the court limited its holdingonly to information disclsed in conjunction with mediation
proceedings Wi th a neutral .’

While the instruction this case provides with regard to general principles of
confidentiality and impatrtiality is of interest when considering how such a privilege might be
applied to ombudghe court inFolb decided what they considered to be a very narrow issue
based on the facts oftheca3eh e court specified that its duty
communications between parties who agreed in writing to participate in a confidezdiation
with a neutral third party should be privilegethd whether that privilege should extend to
communications between the parties after they have concluded their formal mediation with the
neut*rTaHi.s disinclinationoft oa “faediercasls Middi atuit @n
important because the shape of the privilege found contains certain elements that are common or
necessary to the process of mediation, but not to all functions of ombhese elements
include the signing of a written agreement to participate in a confidential mediation and the
designation of the process as a “formal” proc

settlement discussionsh this regard, thecoudi st i ngui shed communi cati c

381d. at 1175.
391d. at 1178 (citinglaffee, 518 U.S. at 11).
401d. at 1180.
4d. at 1172.
421d. at 1178.
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conjunction with” or “in preparation r and
which it found to be protectetfom discussion between the parties that occurred after
conclusion of the mediatipmhich it found to be unprotésd by the mediation priviledg.

Addressing the holding iNational Labor Relations Board v. Joseph Macaluso,*®
discussednfra, theFolb court stated hat both confidentiality and
the same ultim& purpose: encouraging parties to attend mediation and communicate openly and
honestly in order to facilit a% ®esstwapdreiplesf ul al
are distinguished by the goals of implementing them, but they still go hdwadhah According
to Folb, confidentiality exists to encourage parties toagpeeely withoutfear of their statements
being brought up later in coudr elsewhergand impartiality is necessary to prevent
undermining mediation as a fair alternative to litigation.

A number of courts, including the oneRolb, have made it clear that not enforcing these
rules has consequences for parties and neutrals regardlesstbémnthe mediation is successful.

For exampleprior to Folb, the Ninth Circuit Court of Appeals Macaluso hadfound that

failure to protect neutrals such as mediators could have consequences well beyond the impact on
the case at hand for the largeddeal systems relying on mediation as a valuable tool, such as the
labor management systefh In that case, involving unfair labor practice allegations before the
National Labor Relations BoaftlLRB) and a subpoena of a Federal Mediation and

ConciliationService (FMCS) mediator, tleeurt considered whether the preservation of

431d. at 1180.

441d. The court noted, however, that settlement negotiations not part of the mediation might come within the domain
of FED.R.EvD. 408 (“Compr omi sieo nGf"f)er s and Negoti at

45618 F.2d 51 (9th Cir. 1980).

46 Folb, 16 F. Supp. 2d at 1172.

471d. at 117476.

“Macaluso, 618 F.2d at 55 (“[F]lederal mediation has become
United States. . .Any activity that would significantly decrease the effectiveness of this mediation service could
threaten the industrial stability of the nation."”).
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mediator effectiveness by protection of mediator neutrality was a ground for revocation of the
subpoena consistent with the power and duties of the NLRB under the National LaltionRela
Act.

Relying on federal law and policy favoring mediatienparticularly in the labor
management arena the court inMacalusod et er mi ned t hat “the public
the perceived and actual impartiality of federal mediators does oltweigh e bene®i t s de
from the mediator’s testimony even though, in
pivotal credibility issue between the two partid@dsh e court stated that “ [ i
permitted or required to testify ahiotheir activities, or if the production of notes or reports of
their activities could be required, not even the strictest adherence to purely factual matters would
prevent the evidence from favor i®ntdutter seeming
opined:

To execute successfully their function of assisting in the settlement of labor disputes, the

conciliators must maintain a reputation for impartiality, and the parties to conciliation

conferences must feel free to talk without any féat the conciliator may subsequently

make disclosures as a witness in some other proceeding, to the possible disadfamtag
party to the conference.

The court founduch disclosures would not only be harmful to the person or persons who
made them irtonfidence, but also to these programs whose goals are to promote public trust in
them and their ability to resolve disputes fairly.l t i mat el y t he court hel d

exclusion of mediator testimony is necessary to the preservation of anvefsyatem of labor

491d. at 54. Cf. BlackmonMalloy v. United States Capitol Police Bd., 575 F.3d 699, 711 (D.C. Cir. 2009)
(“Congress understood what courts and commentators ack:
the informal resolution of disputes.”).

501d. at 55.

511d. (quoting Tomlinson of High Point, Inc., 74 NLRB 681, 688 (1947).
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mediation, and that labor mediation is essential to continued industrial stability, a public interest

sufficiently great to outweigh tRe interest i
Similarly, the court ifJnited States v. Gullo®® considered confidential communications

that arose dimg a dispute resolution proceedihmvolving neutrals at a Community Dispute

Resolution Center operated under the direction of the chief court administrator. u p ho | di ng

privil ege” qverrenent frooh disclgsing theedispyite resolution communications to a

grand jury, the court warned about the threat to such programs if dispute resolution

confidentiality is not upheld, citing the state policy encouraging participation in informal dispute

resolution processes without resttaand intimidation and the impact on both participation and

candor that the “privil!®ge generally serves t
Significantly, inMolina v. Lexmark®® the same district court that had decid@ib

gualified its holding, stating thdaetbatehe “exac

u n c | °& Malina vas aclass action suitWhen the defendant attempted to remove the case to

federal court, Molina argued that Lexmark had not sought relnmotran the requsite time

521d. at 56.

53672 F. Supp. 99 (W.D.N.Y. 1987).

“The court refers to the proceeding in the case as “ me:«
executed by Gullo provided for both, stipulating that
med ati on and, if that Ida&lOoRl®@3d, in binding arbitration.”

551d. at 104. Note however, that there is a hirGidlo that courts view the question differently during criminal

actions in which the def end a.nAthosghthesulldcoust hetdfthatelisclodure u mp ot |
was not required because the grand jury already had enough evidence to indict the target, it is likely that absent such
evidence the subpoena would have beerntecéondfaltermatvd despi t e
dispute resolution communications. In a recent civil case, the Second Circuit set forthfadimetest for

disclosure of confidential mediation communications:

A party seeking disclosure of confidential mediation commtitina must demonstrate (1) a special need

for the confidential material; (2) resulting unfairness from a lack of discovery, and (3) that the need for the
evidence outweighs the interest in maintaining confidentiality. [citations omitted] All three faotors
necessary to warrant disclosure of otherwise-disnoverable documents.

In Re Teligent, 640 F.3d 53 (2d Cir. 2011). Although it is not clear whether the Second Circuit intended for the test

to apply to any kind of of request to the court for disglose of medi ati on communicati ons,
sufficiently broad to support such an interpretation.

56 No. CV 0804796, 2008 WL 4447678 (C.D. Cal Sept. 30, 2008).

571d. at *15.
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period because Lexmark had beeavided notice of théacts thatvere the predicate for
removal during the mediation of the casexmark disputed this claim baseudter alia, on its
assertion that the information obtainedidg the mediation was privileged undelb.

TheMolina court stressed that ti@Ib court had repeatedly limited the privilege that it
found to the factual context before it, namely one in which a third party who did not participate
in the mediation soud in discovery to obtain mediation communioas. Noting that
“confidential does nagqgt Moinemusrtdescribeld gonfidemtamlity pr i vi
as affecting the freedom of the neutral or the parties to disclose information whereaseprivileg
would affect the ability of third parties to compel disclosurerefore the court concluded that
the information sought was subject to disclosurglatina inasmuch as agpty to the case was
seeking mediatiooommunications in the same caee case was a class actamd thus
entailed a greatly diminished expectation of confidentigdity because it found the reason for
di scl osur e (odexit \vad | b dchealculanngitine tirheliness of removal)
compelling®®

Molina discuses the mixed case law on mediation privilege &tdls and notes that no
Circuit court had thus far adopted a mediation privilelgethis regard, it highlights the Fifth
Ci rcui t’ dnreGnaadlJuyysSibmoend.>h That case Vil be discussed isome detail
belowwith regard to the interpretation of confidentiality und®RA.

Concerns about protecting confidential mediation communications from involuntary
disclosure have also been articulated in many scholarly articles on the slhjstatvely,

Al an Kirtley argues that “[w]ithout adequate

58 Although it found the~olb privilege inapplicable, th#olina court considered the four factors outlinedFialb
and still found that the applying the privilegeNiolina was unwarranted. The court noted that, unfikéb, neither
Lexmark nor Molina had signed a confidentiality agreement implying that this omissiohhaighsome
significance.

591n re Grand Jury Subpoena Dated December 17, 1996, 148 F. 3d™®air.(5998) [hereinaftem re Grand
Jury].
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mi ght wel | be ‘rewarded’ by a discovery reque
trial. A principal purpose of the mediation privilege is toyade mediation parties protection
against these downsid® risks of a failed medi
While the significance for ombuds of the common law mediation privilege articulated in
Folb is not clear, the trajectory of cases discussing ombuds privilege itself is even more
equivocal. Courts have gone back and forth over time on ombuds privilege manifesting
profound differences in how courts discuss ombuds and their functtamse courthave
viewed them as very similar to mediators, while others have found the resemblance less striking,
and less supportive of creation of an ombuds privilé&geurts that have found an ombuds
privilege have construedvery narrowly.
The first case in thehronology of key decisions on ombuds privileg8habazz v.
Scurr.®® In this case, multipléSection 19832 suits were filed againstateprison officials
following an inmate's deatlOfficials of the state's ombudsman office moved to interagnk
assert a state law evidentiary privilege against a former prison ombudsman employed by the
plaintiffs in his subsequent occupation as an investigator operating a private consulting firm.
The district court heldthdta | i mi ted privilawé éw@rstcosmmoderc a:
received by a prison ombudsmand that this pvilege belonged to the offic®. However, the

court reliedin part onastatelaw* and ot her conf i de@rovidedeodl i ty provi

60 Alan Kirtley, The Mediation Privilege's Transition from Theory to Implementation, 1995J.Disp. RESOL, 1995, at

10-11 (1995). See also Joseph LippsThe Path Toward a Federal Mediation Privilege, 2010AM. J. OF MEDIATION

4, 2010; Marcia S. Coheiihe Mediation Privilege, 87FL.BARJ. 4, 2013, at FaddrgiCoky an D. O’
Positively Adopts a Federal Common Law Testimonial Privilege for Mediation, 1999J.Disp. REsoOL, 1999. The

latter article concurs with the need for protection of mediation confidentiality but argues that the basis for the

decision articulated iRolb fell short of a convincing argumefdr privilege.

61662 F. Supp. 90 (S.D. lowa 1987).

25 U.S.C. §8 1983 (2012). A section 1983 claim is a ci\
|l aw,” has deprived the plaintiff ofrallawogtheUsnited Siates vi | ege s
Constitution.
531d. at 96-91.
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confidentialiy of communications made tbaombudsmarffice, anddid not recognize an
ombuds privilege generalfif. It did, however, recognize that courts have an interest in
protecting the means of compromise and settlement of disputes and, in this circumstance, the
office * s “ psrool bvifuantign®®

Eight years later isartsang v. Superior Court,®® a California court of appeals addressed
the question of wheth@ommunicationsnadeto a university ombudsman during mediation
sessions are privilegedsarstang, a California Institute of Teclogy employee sought to
compel answers to certain deposition questions coimgeeconversations between severahef
co-workersand theCaltech ombudsThe court stated that, although there was no specific
statutory privilege for ombuds under Califanaw, the basis for a qualified privilege could
instead be found in the <%Asdinewhide the looldingtitselfisit i on a
of little wutility outside of IGpetificdllyreliediom, t he
evidence in the record of the ombudbserved and widely publicized pledge of confidentiality
creating an expectation of confidentiality on the part of the employaether, the court found
that communications with this ombuds were privileged becauskealance, the confidentiality
essential to the relationship, the societal value of the relationship and the potential injury to the
relationship outweighed the possible benefit to be gained by discfsure.

Perhaps the most cited of the cases on omhiunitege isCarman v. McDonnell

Douglas Corp.®® in which the & Circuit Court of Appeals found that communications between

541d. at 92.

551d.

6639 Cal. App. 4th 526, 46 Cal. Rptr. 2d 84 (1995).

571d. at 532.

68 1d. at 534 (discussing and citing with approval KientzicDonnel Douglas Corp., 133 F.R.D. 570, 571 (1991),
vacated, 990 F.2d 1051 (8th Cir. 1993)3ee also Helen Hasenfeld,essons Learned: A Revisit to the Garstang vs.
California Institute of Technology Ruling, 4 J.0F THEINT'L OMBUDSMAN ASSN 2, 2011 ,at 16 (for a discussion of
Garstang written by the ombuds who was the subject of the decision).

69114 F.3d 790 (8th Cir. 1997).
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an employee and a company ombudsman who both investigated and mediated workplace

disputes were not privileged from disclosute.this case an employee, Carman, sued his former
employer, McDonnell Douglas, claiming that his termination violated the Age Discrimination in
Employment Act, the Missouri Human Rights Act, and the Employee Retirement Income

Security Act of 1974 (ERISA)The District Court granted summary judgment to McDonnell

Douglas and Carman appealéddh e Court of Appeals agreed with
efficient alternative dispute resolution techniques benefit society and are worthy of

e nc our a§mlémnmtely decided that they were not convinced as to the necessity of the
privilege based on the evidernsgbmitted by McDonnell Douglas. In the words of the court:

To justify the creation of a privilege, McDonnel Dougtasst first establish that socyet

benefits in some significant way from the particular brand of confidentiality that the

privilege affords. Only then can a court decide whether the advantages of the proposed
privilege overcome the strong presumption in favor of disclosure of all relevant
information. The creation of a wholly new ewadtiary privilege is a big step. This record
does not convince us that we should také it.

The ourt inCarmen went to some lengths to describe the limits of the record on which it
was constrained to relyThe courtdistinguisheccorporate ombuds, wreor e  “ pai d by t he
corporation and lagk. . . structural independence’  fgavernmentlassical ombuds “ wher e
the office of ombudsman is a separate branch of government that handles disputes between
citizens and g dATherourtmetadithalchanmelt Doegiadailed to argue or
presenanyevidence that t dmdbudsna n  meis duperibt to other fons of alternative
dispute resolution, anadditionally,that the company failed to demonstrate the efficacy of its

own ombuds at resolving disputes prior to litigatidrFurther, the ourt found* Mc Donne | |

Douglas has failed to make a compelling argument that most of the advantages afforded by the

01d. at 793.

7t Carman v. McDonnell Douglas Corp., 114 F.3d 790, 794 (8th Cir. 1997).
21d. at 793.

7d.
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ombudsman method woubde | ost wi t hout the privilege,” as

still have much to offer employees in the way of confideityidior they are still able to promise
to keep employee communi cat i“cRelgngthesiorf i dent i al
Mc Donnel | Dougl as’ compl et e hdCarmeh aourtecjedted thee ar r vy
argument of ombuds privilege andncluded that granting the privilege would neither convince
an employee that the ombuds is neutral nor affect the relationship between the ombuds and
managemenand t hat the ombuds would still be abl
circumstances evenwitho pr i’vi | ege. ”

Charles L. Howard in his seminal and comprehensive bid@kQrganizational
Ombudsman,’® has argued that the decisiondarmen was a captive of the circumstanctse
limitations of the evidence presented and tingited arguments made ltlye employer in defense
of the ombuds privileg€. In this regard, Howard notes that in an earlier case involving the same
ombuds progranKientzy v. McDonnell Douglas Corp.,”® themagistrate judge found that
communications with the corporate ombuds sought in a suit alleging employment discrimination
were privileged. The judge Kientzy hadrelied on his findingshat: (1) thecommunications
were made to the ombuds in the belredtthey would be kept confidential; (2) the
confidentiality of communications is essential to the relationship between the ombuatsttan
employees and management; {8 relationship betweentbeo mpany ' s ombuds man

its employees and managemtés worthy of societal suppodnd(4) the harm caused by a

7A1d. at 79394,

51d. at 794.

76 See HOWARD, supra note 1.
77 See id. at 233-39.

78133 F.R.D. 570.
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di sruption of the confidenti al relationship b
greater than the benefit to plaintiff disclosure’®

Howard suggestsircumstancethat may hag ledthe court inCarmen to reject the
Kientzy holding. He notednitially that by the time of th€armen decision the McDonnell
Douglas ombuds program had been disbanded and
defending the interests of the program had fdfefs a result, in the proceeding before the trial
judge inCarmen, the company merely relied &wo unreported decisions in the same federal
district court in which the privilege had been recognized and presented no evidence in support of
the claim of privilege in the case at hdhdThus Howard argues, th@armen decision was
based on a lack of &lence supporting the claim of privilege and a fundamental
misunderstanding of how properly structured ombuds offices funietaward concludes that,
despiteCarmen, in a properly litigated case concerning an omheféise that is structured and
functions according to recognized standards, a claim of testimonial privilege might still §#evail.

A subsequent case validates Howard’'s conce
litigated. Following Carmen, in Solorzano v. Shell Chemical Co.,2* the court apmrached the

guestion of privilege very cautiously.he case involved a Shell employee who was allegedly

1d. at 57173 (employing the fouf act or “ Wi g mo r lere Doe, §11 F.2ds1287, 119% (Bnid Bir. i n

1983)).

80 See HOWARD, supra note 1, at 234.

811d. at 235.

821d. at 236-37.

8ld. at 221 rpanplawgdraiclbudon@momisud bi | ity to claim a testimonial
opinion serves as a useful guide in articulating several issues that should be addressed by ombuds in seeking

recognition ofanmb u d s ma n p €fi Seatt C.e/gneSoyd])usory Ethics: Legal Barriers to an

Ombudsman’s Compliance with Accepted Ethical Standards, 8 PEPP. DISP. RESOL L. J.117, 132 (2007) (taking the

more negative view that “ kegefStandsiampeor chance ofsucaeds inthe federald s ma n ]
C 0 ur tSes alst Kendall D. IsaacThe Organizational Ombudsman’s Quest for Privileged Communications, 32

HOFSTRALAB. & EMP. L.J. 31, 47 (2014) (discussing the history of the ombudsman privilegeeanothmending the
creation of “both a federal and a state Disptihgut ory pri vi
Irony: Systematic Look at Litigation about Mediation, 11HARV. NEGOT. L. Rev. 43, 68-73 (2006) (metanalysis of

over 1000 casdsvolving legal disputes about mediation, including 152 opinions where courts considered

mediation confidentiality— of which 46 addressed privilege issuesand addressing the importance of how such

claims are raised and litigated).

84No. CIV.A.99-2831, D00 WL 1145766 (E.D. La. Aug. 14, 2000).
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fired for substance abuse, but claimed he was discriminated against by the compgamguing
a discrimination suit, he requested any files mainthovehimby Shel | °' s ombuds man
regarding hisclaimsThe court stated that “in deciding wl
privilege, the Court should b a | therpabkc's need for the full development of relevant facts in
federal litigation agaist the countervailing demand for confidentiality in order to achieve the
objectives wunder | yi®nTgemagmstate judgroted that theeSupreme i s s u e .
Court refused to carve out a privilege in a daselving federal claimshat— like Sob r zan o’ s
—werebr ought under “broadly remedi al -steg at ut es,
enforcement procedure de®Tgregdudgebeoineil uidade
court, like many others, is reluctant to find a new privilege that may undermine the federal
interests at stake i n . Onthespedfiaquestsondfwhetheg ht un
to create a federal ombudsma s  p rrelyng dnea gireilarly limited recorthe Solorzano
court was persuaded by the reasons elucidat€dnman for rejecting such a privilege. After
guoting from Carman at | ength, the judage hel d
privilege as a matter of federal common law when a narrowly drawn protective orgaort of
recognition of a broadanging privilege, will suffice to accommodate any need for
confidentiality . . . .7

Two cases arising in California are additidpalf interest based on their rationale and

dicta although they rely on state laun Ombudsman Services of Northern California v.

851d. at 5 (quoting Syposs v. United States, 179 F.R.D. 406, 409 (W.D.N.Y.1998) (internal citations omitted)).

86 1d. (citing University of Pa. v. EEOC, 493 U.S. 182, 190 (1990); EEOC v. Commercial Office Prod48€o.

U.S. 107, 12324 (1988).

871d. at 5. Cf. Miller v. Regents of the Univ. of Colo., 1999 WL 506520, 188 F.3d 518 Ci0 1999) (Table), at

*3, *15 (affirming district court’s ruling coghizinghi ti ng di
“that neither Colorado nor f ede Mdldristiscugsedpfra, withregard c ogni z e
to judges’' inherent authority to manage discovery.
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Superior Court® the California court, on appeal, decided that the trial court had erred in
requiring the production of recds of the Ombudsman Services of Northern California, an
authorized representative of the Office of the State Loergn Care Ombudsmari
representative of a decedent's estate sued the care facility where the decedent had been living and
other defendant®r elder abuse, wrongful death, and other causes of aclioe Superior Court
belowhad ordered the loagrm careombudsman to provide the parties with all records relating
to the care facility over a specified time period.

On appeal, theaurtnoted hat “conf i dentfunationingefthe s cr i ti c:
o mb u d s®mnEha court began its analysis by recognizinat California Evidence Code §
91°c odi fi es t he ltoeabolish tomman faw prigilegesrandaorkéep the courts
fromcreatingnewnos t at ut ory pri vil eges %dnghis@asenat t er of
however, the court found that it did not need to address the issue of common law privilege,
because “there is a specific Vestigadotyeetordsdndt ut e
files of the office of thelong e r m c ar e °6 The eowtotethattheé California
statute comportwith federal lavg requiring that states receiving federal funding for lbegn
careombudsmehpr es er ve t 't infoinatibn gdtiered pursadntitathose
programs® In concluding its analysis, the cotirtb a | a rthe adeckfar Hiscovery against the

fundamental right of privacyafforded undearticle 1, § 1 of the California Constitution,

88154 Cal. App. 4th 1233 (2007).
891d. at 1242.
9 The provision states:
Except as otherwise provided by statute:
(a) No person has a privilege to refuse to be a witness.
(b) No person has a privilege to refuse to disclose any matter or to refuse to produce any writing, object, or
other thing.
(c) No person has a privilegleat another shall not be a witnhess or shall not disclose any matter or shall not
produce any writing, object, or other thing.
CAL EviD. CoDE 8§ 911 (2007).
91 Ombudsman Servs., 154 Cal. App. 4th at 1243 (Welfare Rights Org. v. Crisan, 33 Cal. 3d 76676%&983)).
921d. (citing CAL WELF. & INST. CODE§9725( 2007) (“ Records and files of office
931d. at 1246 (citing 42 U.S.C. 88 3058d(a)(6)(A), (C), 3058i(e)(2)(A)).
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determining in this &se thathe“undisputed evidenaestablished a very strong constitutional
privacy interest in the recordsught to be discovered Be] plaintiff.” Thus the court held
thatto compeldisclosure ot h e 0o mb uvet@dwauldvislatethe protectegbrivacy rights
under the state’s constitution.

In contrast, irGazzano v. Stanford University,% the United States District Court relied on
Carman andMiller v. Regents of the University of Colorado, discussednfra, to deny a claim
that communications witthe university ombuds should be privilegdd.a case of alleged
dismissal for whistleblowing, the plaintiff sougiotobtainall prior written correspondence
between himself and tl@mbuds. Inasmuch as the case had been removed to federal court
because of certain labor issues, the judge found that federal, rather than state, law on privilege
applied. AcknowledgingthaBt anf ord had “failed to provide s
for confidentiality in this situatiofi the judgec oncl uded t hat ombuds “are
company representatives, making them fundamentally different from neutralpéniyd
mediatorss and that therefore empl oydsmenwiththe “unl ik
expectation that such c o f"ndmee agaiaazramomaseshee ke pt
guestion of whether, had the case been litigated differantythe court thus been more
knowledgeable about this ombuds and ombuds gengitalgutcome might have been

different2°

9 Case No. C 195742 PSG, 2013 WL 3158075, at *3 nr-18 (ruling on an order regarding motion to compel

and motion for protective order).

% 1d. The court appeared to assume, arguably erroneously, that any privilege would belong to the constituent
seekiy ombuds assistance rather than to the ombuds him or herself.

% d. See also supra notes 8683 and accompanying text discussing the impact of litigation strategy on the outcome
in Carman.
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B. Judicial Authority to Manage Discovery

Although courts have been reluctant to find a federal ombuds privilege, courts generally
have inherent authority to control the introduction of evidence in a given case by dietg ifmen
proper scope of discoveryor example, the court iDondi Properties Corp. v. Commerce
Savings & Loan 4ss'n stated:

By means of the Rules Enabling Act of 1934, now codified as 28 U.S.C. § 2072,

Congress has authorized the Supreme Court to adigst of civil procedure. The Court

has promulgated rules that empower district courts to manage all aspects of a civil action,

including pretrial scheduling and planning (Rule 16) and discovery (Rulg .26(f.In

addition to the authority granted ug &tatute or by rule, we possess the inherent power to

regulatet he admi ni st¥ation of justice."”

Correspadingly, FederhRule of Evidence 105t at es: “These rul es st
S0 as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and
promote the development of evidence law, to the end of ascertaining the truth and securing a just
d et er mi®nmaddtiam,Fedeéral Rule of Evidence 403 provides a balancing test ensuring
that a judge has the discretion to determine the relevancy of evidence and whether its probative
value is substantially outweighed byter alia, a danger of unfair prejudice.

lllustrating this discretion, iSeattle Times Co. v. Rhinehart®® theU.S. Supreme Court
discussed Washington state rule pertaining to protective orders in discoVég/Supreme
Court of Washingtorhadaffirmeda protectiveorderissued by the trial coudompelling

discovery of certain informatioregardinghe membaes, contributors and clients of the Aquarian

Foundation, aeligious organizationwhich had sued the Seattle Times atter newspaper

97121 F.R.D. 284 (N.D. Tex. 1988) (en banc). We note that subsemuoelifications to the Federal Rules of Civil
Procedure in 1993 and 2000 though altering discovery in the federal courts in some respects did not in relevant part
reduce the | udges ' SeeddffeycWw. Btempeldysses Taed tmtaerGanerie Whipping Post: The
Continuing Odyssey of Discovery “Reform”, 64LAW & CONTEMP. PROBS 197, 246 (2001).

®FED.R.EVD. 102 (“Purpose”).

99467 U.S. 20 (1984)
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published several articleboutthe organization® Theprotective ordeprohibitedthe

newspaper fromipublishing, disseminating or using tirdormationin any way except where

necessary to prepare for and try the case,” h

information gained by means otheran t he di s &oQneevigw the Buprerges s . ”

Court concluded that the provision for protective orders in the Washington Bglesed“ n o

heightened Fir st notngé¢hat theraleftllons the example set,in"Federal

Rule 26(c), whih “conf ers broad discretion on the trieé

appropriate and what degré® of privacy protec
While the Court irbeattle Times considerednly the narrow question of whethar

litigant had the right talissemnate informatiorheobtainedpursuantto @ourtor der “t hat b

granted him access to that information and placed restraints on the way in which the information

mi ght b &ituratiendldeyoRessome ofthe policy considerations that might be brotug

to bear should a court be called upon to use its inherent authority to protect the confidentiality of

certainombudsmarommunicationg®

1001d. at 23.

011d. at 27.

1021d, at 36.

1031d, at 32.

4ANn excer pt fr ominRHinehartCreproduced below, Mleshey autithe rationale for imbuing the
trial court with broad authority to fashion protective orders:

Because of the liberality of pretrial discovery permitted by Rule 26(b)(1), it is necessary for the trial court
to have the authority to issue protective orders conferred by Rule 26(c). It is clear from experience that
pretrial discovery by depositions and interrogatories has a significant potential for abuse. This abuse is not
limited to matters of delay and expendiescovery also may seriously implicate privacy interests of litigants

and third parties. The Rules do not distinguish between public and private information. Nor do they apply
only to parties to the litigation, as relevant information in the handsimaf plarties may be subject to
discovery. There is an opportunity, therefore, for litigants to obtaimcidentally or purposefully—
information that not only is irrelevant but, if publicly released, could be damaging to reputation and
privacy. The gowement clearly has a substantial interest in preventing this sort of abuse of processes.

467 U.S. at 385 (footnotes and internal citations omitted).
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Generally casesn which judges have used this inherent authority to protect
communicatia with ombuds arenreported and difficult to obtairOne exception iMiller v.
Regents of the University of Colorado,'®® a sexual harassment case in whitilier, a university
employee, alleged thaer former supervisdradsubjected her to workplace sexual
discrimination Due to thée‘sensitive natureof the case, the defendants filed a mofiona
protective order ey on in the discovery procesghich the magistrate judge granté8.
Subsequently, Miller filed a series of motions in ordecdmpelthe testimony othe
uni versity’'s f oThewetrict amurtenied theneotioaso holding thiie
ombuds was precluded from answering questions or revealing any informaiemredoy an
“ombudsman privilege,” which protected al/l co
privacy to the Un¥"\0e appealtMillerarguednter slip, that the district
courterredby “upholdinga protective ordewhich improperly imited her discovery rights . . .
[and limiting discovery pursuant tan ombudsman privilege®® In affirming the district
court’s rulings, the court of appeals did not
Instead in support of its holdinghe court turned to thiealancing language in Rule 26(b) & (c)
of the Federal Rules of Civil Procedidf@.As a matter of broad principle, the appeals court held
that the district court’s discreti onthegbest def i n
position “to view firsthand the progression o

on parties and nonpartie$'® The court found it unnecessary to address the issue of ombuds

1051999 WL 506520, 188 F.3d 518.

1061d, at *3.

107|d_

1081d. at 3.

Wspecifically, the court referenced Rule 26(b)(2) (iii)
expense of the proposed discovery outweighs its |likely

prot ect i v dce mquicesto pratett a pgrtyuos gerson from annoyance, embarrassment, oppression, or

undue burdeddaft2.expense.’”
110|d.
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privilege inasmuch as it found that the informatioaghuded by the lower court pursuant to its
finding of such a privilege concerned other employees and would not have saved the claims at

issue from summary judgment.

C. Administrative Dispute Resolution Act (ADRA) of 1996

In light of the current state of tliase law surrounding ombuds privilege and the
uncertain reception of requests to judges to exercise their authority over discovery to protect
ombuds confidentiality, the primary protection for federal ombuds confidentiality is to be found
in the Administative Dispute Resolution Act (ADRA}! Apart from its recognition that the use
of ombuds is a form of alternative dispute resolution, the chief practical impact of the inclusion
of ombuds in the definition dfmeans oflternative dispute resolutivt?in ADRA in 1996is in
the applicationof ® 74 o n “ Co nHowaVver,ithe incusian bf ymbuds in the
definition ofmeans of alternative dispute resolutiorAlDR in §571(3) does not assure that the
confidentiality provisions irg 574 apply to everyihg that an individual with the title ombuds
does.

Significantly,8 574imposes obligations on the neutral and the parties with respect to
confidentiality. It is not articulated as a privilege but rather as a proscription describing what
neutrals angbarties may and may not do and the specific exceptions to confidentiality that apply
respectivey ADRA 8 574 *“does not provide a mere priv
“conf i ddtprohibigsldisclosure .71 Further8§57 4’ s reach exceeds t

privilege in that it is not limited to adjudicatory applications.

1115 U.S.C. 88 574584 (2012).

1125ee 5 U.S.C. § 571(3).

113 AM. BAR ASS N, AD Hoc CoMM. ON FED. ADR CONFIDENTIALITY , GUIDE TO CONFIDENTIALITY UNDER THE
FEDERAL DISPUTERESOLUTIONACT 17 (2005) ABA Guide to Confidentiality).
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Section5748)l ays out the broad rule that a neutr
voluntarily disclose or through discovery or compulsory process beeéedoi disclose any
dispute resolution communication or any communication provided in confidence to the
neutral..”* This banhas four exceptions: (1) if all parties to the dispute and the neutral
consent in writing to the disclosut®;,(2) if the communicadn has already been publicly
disclosed:!® (3) if the dispute resolution communication is required by statute to be made
public’*’and (4) if a court deter pievedamanifiesat di scl o
injustice[,] help establish a violation of\g,Jorpr event harm to pWRThéi ¢ heas

fourth exception also requires a court to perform a balancing test determining whether the

magnitude of the potenti al harm “out wei gh] s]
gener &l nhosota “reduce the confidence iam§ part.i
will remain®confidential.?”

Section574(b), covering parties to a dispute resolution proceegngyides an almost
identical blanket rule for confidentialignd fourof the exceptions to this rule adentical to the
ones listed undesubsectior{a)}?° However it includes additional exceptioriBhese exceptions
are for disclosures made by par ythespartysebkenqg “t he

disclosure[,Y* when the communication is relevant to determining the existence of or enforcing

1145 U.S.C. § 574(a).

155 U.S.C. § 574(a)(1).

1165 U.S.C. § 574(a)(2).

1175 U.S.C. §574(a)(3). However,hi s provi sion says that “a neutral shou
if no other person is reasonably available to disclose
implications for ombuds are discussed further below aseherr addresses the potential conflicts between § 574

and various other statutes.

1185 U.S.C. § 574(a)(4)(AXC).

195 U.S.C. § 574(a)(4).

1205ee 5 U.S.C. § 574(b)(B). These are the exceptions based on consent, prior public disclosure, requirement by

sta¢ ute that information be made public, and a decision
injustice” as pfdpvided in & 574(a) (1)

1215 U.S.C. § 574(b)(1).
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an agreement or award that resulted frommthd i sput e r es of?andinmst pr oceed
notably, when’ except for dispute resolution communications generated by the Inéhara. .
communication waprovided to or was available to all parties to the dispute resolution
proceeding. 2 The language d§ 574(b)(7)effectively means that a party may freely disclose
anydocuments or oral statementsade by anyone other thdretneutral, as long as those
communications were provided to or were available to all parties to the proce&étimeffect is
that parties are protected from disclosure of dispute resolution communications by the neutral(s),
but not from disclosure by el other under certain circumstances, includvhgn
communicationgremade during joint sessiomath all partiespresent. Important|ythe Act
also specifies that the parties may agree to alternative confidentiality procedures for disclosures
by themsbest?* or by the neutraprovided they fully inform the neutral of their agreement.

The ABA guidelines on confidentiality undADRA raise a concern about tBe574
exception pertaining to parties for shared dispute resolution communications, potemgally
“detri ment al I mp -gavernméntalcseitimgs anat ¢his exceptiomuadermines
the reasons why a party hoping to handle a dispute privately would choose an alternative to
litigation*®®* The ABA cauti ons t hnasessidns, evaemghasisonc andor i n
“private caucus or evaluative styles of ADR,
unsophisticated participants” artheprghibisogsiob| e ne
disclosure by partie¥’ For ombu@, © the extent that the ombsigbractices are covered Igy
574, application of thiexception to confidentiality for parties is likely limited inasmuch as most

federal ombuds typically spend a minority of their time facilitating the functional equivalent of

1225 J.S.C. § 574(b)(6).

1235 U.S.C. § 574(b)(7) (emphasis added).
1245 U.S.C. § 5%(b)(2).

1255 U.S.C. § 574(d)(1).

126 See ABA Guide to Confidentiality, supra note 113, at 21.
127 Id
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mediation joint sessiondlowever, there may be occasions when it is important for an ombuds
to inform a party who might share sensitive
resolution process of any possible limitations on the scope obttielentiality obligations of
the other parties.

The question remains as to what extent activities of federal ombuds are covered by 8§ 574.
As discussed below, there is as yeunanimity among commentataabout the extent to which
ADRA 8§ 574 applies tombuds. Nonetheless, ombuds should be mindful of its requirements
and prohibitions for themselves, for the constituent who seeks their assiatzthpetentially
for others that the ombuds may engage as part of the dispute resolution process.

Parsing he language of the statute itself, there are several words and phrases such as
“alternative dispute resolution,” ®“issue 1in

program” that ar e DResngiahs of theseaarngsara othareAdDril A .

section 571 ofthe Act® St art i ng with ADRA’ s§5&@)statesment i on ¢
“alternative means of disput e r erssaveissdesimon’ me a i
controversy, including, but not limited to, conciliatiofgcilitation, mediation, fadinding,

minitrials, arbitration, and use of omdis, orany combination thereof[.}** Noneof these

“ me afdispute resolutioh ar e def i ned iisms uteha nstcatnutreo vieutsy'’
“an i ssue wloiadekision soncerairtg arr aohisirdatve program of an

agency[]*** At§571(2) “administrative program” is def

which involves protection of the public interest and the determination of rights, privileges, and

obligations of private persons through rule making, adjudication, licensing, or invesfigiation

1285 U.S.C. § 571.

1295 U.S.C. § 571(3) (emphasis added).
1305 J.S.C. § 571(8).

1315 U.S.C. § 571(2).
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Section 574 7 $Spectically appliestd h e | 1 taghudt rad l1'Ind par t i e
“di sput e r es o banddtescabetheprigliscaade di ngati ons with reg
resolution c¥mmusiecaitoons§71l (“Definitions”),
communi caefinedasany’ osal or written communicaati on |
dispute resolution proceedingffP A“ neail § defined as “an individt
an issue in controversy, functions specifically to aid the parties in resthgérampntroversy[J->*
Additionally, in 85 7 3 ( “ N,eeutrals ark desclibed ‘aspermanent or temporary officer
or employee of the Federal Governmenamy other individual who is acceptable to the parties
to adispute resolution proceeding® Ne ut r al s nb dffisial, filancihl,2ovpersonal
conflict of interest with respéto the issues in controversy, unless such interest is fully disclosed
in writing to all parties and®all parties agr
The case law interpreting these provisions of ADRA is scBaginning with the
guestion ofwhat is a natral under ADRAcase law providesmpui dance as to what
means.ADR.gov, a website created by the Interagency Alternative Dispute Resolution Working
Group under the aegis tife Department of Justiceuggests that the key definitional compaine
is the matter of choice in the selection of an individuab assists th@arties in dispute

resolution The broad definitions of né%landADRAOf al ong

132806 5 U.S.C. § 574(aj).
1335 U.S.C. § 571(5).

B35 U.S.C. 8§ 571. “Party” is defined at 8§ 571(10) as:

section 551(3) of this title; and (B) for a proceeding without named parties, a person who will be significantly

affected by the decisionintieer oceedi ng and who participates in the pro
that a “party”: “includes a person or agency named or

right to be admitted as a party, in an agency proceedigga gerson or agency admitted by an agency as a party for
Il imited purposes . .

1355 U.S.C. § 573(a) (emphasis added).

136 Id.

1371 e., the Federal Acquisition Regulation, 48 C.F.R. §8 4500205 (2016).
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1996, ensure that parties can use a neutral of their choice avfretim an established forum,

other agencies, other levels of goverfment (s
Cases citing relevant provisions of ADRénd toreinforce the statutory definitions but

do not appreciably enhance thei.United States v. Park Place Associates, Ltd.1*the court

simply restated that the use of ADRproesssn der t he Act i s restrictec

program of an agency” and t hatwhichismatetialtesd ue i n

decision..wi t h whi ch t her'® LikewisegParldPlace megralyecpeatghatt . ”

“admi ni st r addefnes by W @ytaamedna Feder al functi on wh

protection of the public interest and the determination of rights, privilegdyldigations of

private persons through rule makttng, adjudica
There is oe cag that does@newhatmore than merely recite the statutere Grand

Jury Subpoena Dated December 17, 1996.1#2 As precedent, however, it jsoblematicalThe

case concerned a feature of the Agricultural Credit Act of ¥88vat provides financial

assistance to states for agricultural loan mediation programs to resolve disputes between farmers

and their agricultural lenders. In Texas, the mediation program recéddarplassistane was

administered by Texas Tech Univéysand called the Texas Agricultural Mediation Program

( “AmM” 34

In its proposal to perform loan mediation servidesM agreed that it would operate in

accordance with the confidentiality provisions of the Texas Alternative Dispute Resolution

13835ee Contracted Neutral ServicesDR.Gov, at htps://www.adr.gov/adrguide/2dns.html.

139No. CV 048387 DT CTX, 2005 WL 6066062 (C.D. Cal. June 13, 20@5)d on other grounds, 563 F.3d 907
(9th Cir. 2009).

1401d. at *16.

141 |d

142148 F.3d 487 (5th Cir. 1998).

143Pub. L. No. 10233, 101 Stat. 1568 (Jan. 6, 1988).

14 In re Grand Jury, 148 F.3d at 489.
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Procedureé\ct.'*® The Texas statute providésat communications relating to subject matter of
civil or criminal disputes made in the course of alternative dispute resolution procedures are
confidential, not subject t o diimstdhe padiciparginand *
any judicial or a d%owdves, it furtherispedfiesghatifthe e di ng. ”
confidentiality provision conflicts with other legal requirements, the court having jurisdiction of
the proceedings must consider whether orumaler all the circumstances a protective order is
warranted-*’
The case at issue arose when the U$DAted States Department of Agricultu@ifice
of Inspector General (OIG) was conducting an audit of TAM and discovered irregularities
suggesting crimifavrongdoing. These suspicions led to a grand jury investigation and the
grand jury subpoenaed TAMhich then moved to quash the subpoena based on a claim of
privilege. The district court, relying on the Agricultural Credit Act, the Texas ADR Procedures
Act and ADRA, vacated a magistrate judge’'s or
of the maliations to quash the subpoéfi.
On appealthe 3" Circuit Court of Appeals rearsed the district court concluditizat
although the TAM mediationseve confidential they were not privileged under the Agricultural
Credit Act!*® The court found that while that statygeovided for confilentiality, there was no
clear ongressional intent to create an evidentiary privilege for mediations protectindrtmem
disclosure in grand jury proceedinis.
On its facts)n re Grand Jury might be particularized in th#tinvolves a criminal

inquiry before a grand jury and therefpoa balancgis more compelling than civil proceedings

1453ee TEX. CIv. PRAC. & REM. 88 154.001073.

146 3ee In re Grand Jury, 148 F.3d at 489 (citing and quotifigx. Clv. PRAC. & REM. § 154.073(a)).
147See TEX. CIv. PRAC. & REM. § 154.073(d).

1483ee In re Grand Jury, 148 F.3d at 4890.

1491d. at 49293.

1501d. at 492.
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Curiously howeveryather than apply the balancing test applicable to courts in 88"

Circuit panel held that neither ADRAor the Texas statute weegenapplicable'®! With regard

to ADRA, the courheldwi t hout anal ysi s t haissuditantrotcessp e di d
of the type contemplatdaly sections 571 and 5% the Statuté®? The court indicatedn dicta
andagainwithout explication that if ADRA had appliedit would have ordered disclosure under

the exception to confidentiality for disclosu#en a court determines that disclosure is

necessary to help establish a violation of the law of sufficient magnitude to outweigh the

integrity of dispute resolution proceedings.

An article by Charles Pou, ¥ examines this case and the evolving natifire
confidentiality in federal alternative dispute resoluti®f.the ADRA confidentiality provisions,

Pou begins by saying that “[m]Jost observers h
between the openness needed for legitimacy and oversiglih@ confidentiality necessary for
many sensiti¥%e negotiations.”’

Pou arguesthatthd®i r cui t’s ruling was in error in
notes that ADRA defines *“ iPosasecontemdsthatth® s over sy
Circuit ruling misses the larger point of ADRA and statutes likélie st at"eCd ,r c‘utift € s5
recent decision did not discuss, rmuess strike a balance betweba important, but somewhat

divergent, goals of furthering accountability and promotiegilile, efficient decision

B1d. at 491.

%21, at 492 (citing 5 U.S.C. 8 571(2) (defining "admini:
in controveC.sy )5;725 aJ. describing general authority of
i ssue in controversy that relates to an administrative
finding it necessary to discuss or discoum facts that the case involved subpoenas generated by a federal inspector
general investigation, involved a federally funded mediation program and most of the mediations had the Farm

Service Agency, part of the USDA, as a party.

1531d. at 493 (citing 5 U.£. § 574(a)(4)(B)).

154 Charles Pou, JrGandhi Meets Eliot Ness: 5™ Circuit Ruling Raises Concerns About Confidentiality in Federal

Agency ADR, 5DIsP. REsoL MAG. 9 (Winter, 1998).

551d. at 9.
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ma k i A dPou’acknowledges that while the relationship between ADRA and the Inspector
General Act would likely have had tavebeenassessed had ADRA been applied by the court
the court’”s opinion fdmdiwigt AdDBhalyssiomguetensiti carb | e
citation....As a result, the ratboonsal s® Bauconduéies. t our t
thatthe decision is not helpful to those trying to understand the implications both of that case or
the practical applications &DRA generally.

Pou alsaqquestionedhe aguments of the U.S. attornesalling these arguments
“ d u b it They.intlude arguments that(1) ADRA was intended to apply only to programs
creaed after its passage; (heteisa r el evant distinction between
“privileged” communi c aferiordorthe latter; (3)sclasureeof f or mer b
confidential informatibdmct o da sgADRAsvaRT ilgendesh nids ( @
to be limitedto civil cases and has no application in criminal investigatithsVith regard to
the question of privilege versus confidentiality, Pou explains that it is a distinction without a
di fference Iin this case becauseestduRBAschemevi des
that defines the exte of protection to be afforded . ”. .

Pou points out that the intent thie passage of laws such as the ADRA by legislative
bodies is to encourage parties to participate and to increase their existing pamidéipatio
alternative dispute resolution, striking a careful balance between open government and
confidentialty. These bodies also recognibat parties to ADR proceedings would be less
forthcoming, and the proceedings therefore less effective, if they threge/was a significant

possibility that communications made during them would be publicly disclosed or later used

1561d. at 10.
1571d. at 10.
1581d. at 10.
1991d. at 16-11.
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against themAccordingly, ADRA puts disclosure decisions in the hands of the courts, rather
than the hands of the person seeking the irdtion. Pou concludes that by failing to
meaningfully analyze and balance the competing interests, includisgahfuture parties and
mediators, thé&ifth Circuit abdicated its responsibility balancecompeting interests and so
doingcreated doulstand concerns that would extefad beyond that case.

In re Grand Jury was followed byFDIC v. White,*®%in which a party alleged that a
settlement agreement had been coerced in the course of a medraigimg onln re Grand
Jury’streatmeno f ADRA, the district court held: “The
sparse legislative history as creating an evidentiary privilege that would preclude a litigant from
challenging the validity of a settlement agreement based on events that échasair
med at t%%oThe cburt made no mention of the exception to confidentiality in ABRA
574 b) (6) permitting discl otheaxisteneehmeaningdfanel ev ant
agreement or award . or to the enforcement of such an agreenuergward:'°? Instead the
courtexpanded on its rationale for declining to recognize a medigtivilege, explaininghat

“such a privilegaevould effectivelybara party from raising welstablished common law

defenses such as fraud, duress, coereiand mut u a | mi stake” to challe
agreement®® Accordingtothecourt “ 1t is wunlikely that Congres
result under the guise of pres® ving the inte

16076 F. Supp. 2d 736 (N.D. Tex 1999).

161]d. at 738.
162 .

163 Id

1641d. See also Hanson v. County of Kitsap, 2014 WL 549833 (W.D. Wash.), where the court mentioned ADRA in

a case shielding communications with an Employer Support for Guard and Reserve (B8RS established

under the Uniformed Services Employment and Reemployment Rights Act (USERRAAnson, the plaintiff

asked to interview the ESGR ombuds about communicati on:
employer, Kitsap Cougit Under ESGR policy, the employer and the employee must both agree to such an

interview; however, the county refused to participate. In discovery the plaintiff served a Notice of Deposition on
defendants indicating his intention to solicit the idertitfy t he county empl oyee “who refu
ESGR interview and the reasons for refusing " '
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In 2005, the ABA Ad Hoc Committee oreleral ADR Confidentiality issuedGuide to
Confidentiality Under the Federal Administrative Dispute Resolution Act'®®thataddressed many
ADRA interpretive questionsAs an initial matter, the Committee noted the change in language
from the original moreestrictive definition in the 1990 Act referring to ADR as a procedure
used “ ianadjudicaiay’ owi t h adjudication being by refg¢
f ormul at i o #° Noting thefar lroadeelanguage of the 1996 version oAtie
regarding “issue[s] in controversy, "ghothe Comm
“ ¢ a sadother disputes or conflicts either within the Federal government, before the
government or offered or authorized by the governrént.

The ABA Ad Hoc Committee also addressed the meanifigaitral under the Act.To
the Committee, a neutral i's anyone acceptable
resolve a particular governmahtl i s p'tf Tre Codmmittee found that nieals perform a
range of tasks including: acting to mediate, facilitate, find facts, and arbitrate as well as
performing intake or convening in support of dispute resolution processes and advising potential
parties about different dispute resolution preest®® The Committee delineated two types of
neutral roles, acknowledging that the roles often over@qe role is labeleds"administratie ”

or “ prnewralsaefiied as those who administer or assist with ADR processes but do not

dispute resolution proceedings are protected by ADRA 8534, The court didat reach the question of whether

ADRA applied in this case, instead determining that th
i ssues” of whether defendant s SedealsdFieldvD'Avpin@vt ResthurdadtisSERRA” o r
Associates, Inc., 39 F. Supp. 2d 412, 41418 (S.D.N.Y. 1999) which also includes language interpreting ADRA

(“The Alternative Dispute Resolution Act of 1998 requi
use of alternative disputesolution processes in all civil actions. . . . The Act requires that ADR processes be

confidential and prohibits disclosure of confidential dispute resolution communications, though it does not make

medi ati on communications privileged."”).

165 Citedsupra note 113.

1661d. at 22 n.21.

1671d. at 23.

1681d. at 23-24.

1%91d, at 232 5 . For the Committee’' s f i mddat2686sformformédtiancbmi ni st r at |
“session WewldFdb.al s” see
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actually partigbate in dispute resolutiol® The other rolés labeleda s “ s @eutsals,o n ”
defif ned as t hose wHomp aprrdesgdnsdrea spevifie applitapiom of ADR
such as mediation or facilitatipandmaywork with the parties between sessioéfis.

Regading administrative neutrals, the Committee descrthedh as primarily doing
intake convening dispute resolution processesl performing a range of functions from
technical assistance to recordkeepifg.the Committee deemed these individdalbe neutrals
under the Act, 1t notes that a dispute resoluwu
meet in a negotiation sessjdi!’?’t hus i nvoking the Act’'s protect
before any dispute resolution session has conveneden in the event that such a session never
comes aboutBy the same token, the Committee cautions that some activities relating to dispute
resolution might not be protecte@hese would include generalized training about dispute
resolution.establishing a roster of neutrals and some standard office functions presumably

because none of these activities relate to a particular issue in contrdversy.

Likewise, the Committee cautions that not all functions of desigrigessioh neutrals
will necessarily be deemed the activities of a neutral under ADIRAis regard, the
Committee distinguishes, illustratively, a neutral who facilitates a generalized discussion to
enhance a group’s mutual u, fraineameutrabwi dorks withor | o n
a group to resolve conflict, indicating that only the latter should be consiaetied asa neutral

under the Act’™*

1708ee id. at 26-34.

1713ee id. at 3745.

1721d. at 28. See also IADRWG Guidesupranot e 19, at 21 (“The confidentiality
when the employee first contacts an ADR program staff |
1731d. at 29.

174 Id
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While the Committee thus takes a somewhat narrow vieWweofegquirement that a
neutreadl Ve an i s s iitaked arbroader migwrofithe eneasing ,of’'neutrality
itself. | t posits that wunder ADRA’ s own definitions:s
as the parties accept and use her sp@cificall
Notingt hat ombuds have expressly been include
means of dispute resolution” and are ADR prof
not all ombuds activities falY Spewideal t he Apt]
fact that ombuds personnel may only someti mes
detract from their ADR status, or their status as neutrals in those cases where they do help
r esol ve YdThe @omritees cotinters the suggestiat issues may be presented to an
ombuds at too early a stage to constitute an
definition includes no “ripeness”™ test.
Furtherrhe Commi ttee iIi‘ndadem@perernisnPADRA  addmi ni str a
broadly to include issueglating to the activities of afleral agency, an interpretation likely to
cover most if not all sues— including internal disputes- within the mandate of angderal
ombudshaving an impact qrbutonly indirectly related togovernment programsSimilarly, the
Committee interprets he r equi r ement abs toaststent Witle thegypibabfedérad ar t i ¢
ombudsmodus operandi in that the two parties would likely consist of the person who
approaches the ombuds witlpblem and the agency or agency official responsible for the
decision or policy uner which there is disagreemént. Accordingly, the ombuds is, by the

definition of mutual acceptability, a neutral inasmuch as gl@mey has in effect committed in

1751d. at 38.
176]d. at 59.Seealsoid.atn . 72 i n which the Committee cites “numerous
ombuds activities fall under the cluster of processes |
1771d. at 60.
1781d. at 61.

PARTS: Legal Analysis 41



Final Report to ACUS for Conference Consideration ( 11/2016)

advane to use the ombuds as a neutral and the visitor has done so by voluntarily approaching
the ombuds with his or her issue.

The conclusions of the ABA AHoc Committee with respect tederal ombuds contrast
to some degree with thoset forth byProfessoHarold J. Krentn hisarticlediscussing federal
agency ombuds and confidentialiy | n | i g lintreasinfglyi tmpeo r “t aohFedemalo | e ”
o mb u id agenty lif¢" Krentargueghatthe promise otonfidentialityservesas anmportant
“i ndu c dangeftirtgconstituents to raise issues beftreombuds'®® Krentalsoexplains
how the ambiguity aboubr potential limitations orthe promise of confidentiality that a federal
ombuds can authentically make may negatively affect ombuds practices and effeciffefiess.
this end, Krenstatest h a pledge of confidentiality may be fundamental toliksge of an
ombudsf unct®ons . ”

In this regard Krent discussaster alia, the threat of disclosure under the Federal
Recordkeeping, Freedom of Information and Privacy Acts, discuisBegas well as disclosure

due to agency arongressional compulsion with respectheir potentiato undermine agderal

ombuds pledge of confidentialityde concl udes t highombuds &l uhdérehgr e e

t

ADRA . ..isuncleagf ,gnmd further that “the Amdany s criteri

activitieso f  a n '8riberefdre He quéisns the extent to which ADRA may serve to

shield ombuds communications and stand behind a federal ondmndisientiality pledge.

Contrary to the ABA Ad Hoc Committee, Professor Kremggests that many issues may be
brought to an ombuds too early, before anyone has been affected substantially enough to give

rise to an issue in controvers@imilarly, Krent questions whether personnel disputes or other

19 Harold J. KrentFederal Agency Ombuds: The Costs, Benefits, and Countenance of Confidentiality, 52 AD. L.
REv. 18 (2000).

1801d. at 22.

1811d. at 23-25.

1821d. at 25.

1831d. at 3940 (emphasis added).
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internal agency concerns migteg deemed issues in controversy relating to an administrative

program. Lastly, Krent notes that both ADR& 57 3 def i and§5§4 atldnessing r a |l ”

confidentiality refer to “parties” and that

acess to the ombudthere is no adversarial relationship in evidetfée.

In light of these concerns, Professor Krent observes that while Congress amended the Act

to include ombuds, it did not fully account for the differences between ombuds and other ADR

prectitioners, Accor dingly, “ombuds current| y®¥(Teel y

ABA in its Guide to Confidentiality expressijtook someissu&i t h Pr of essor Krent

conclusion” in his anal ysi svitiesbfedernleomudER A’ s

As set forth above, the Committ eoeeinglsimegyr al |y

but while they founKr ent ' s s¢ d th@lt ugnoen ombuds casewor k

unpersuasivg they did not elaborate on trassessment considerably beyond what is set forth
above!®’
Conclusions and Recommendations for Agency Officials and Ombuds Offices on the
General Applicability of Privilege, Inherent Judicial Authority to Manage Discovery and
ADRA to Federal Ombuds
As we hae discussedhe first line oflegaldefensewhen there is a request to the
ombuds for confidential informatiom most instances will be ADRA. However, inasmuch as
its reach for ombudsinotclearlyestablished as yet, if suchrequesshouldcome n the course
of litigation, precedent on privilege and inherent judicial authority to manage discoagrpe

of importance

184 Id

1851d. at 41.

186 See ABA Guide to Confidentiality supra note 113, at 59 n.74.
187 Id
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Given the foregoing discussion of legal precedent, one can say that the law on privilege
and confidentiality as it pertains to onasugenerallyand federal ombuds specificallg less
than clear and sti#volving— if in an uncertain directionThis appears to be attributalii@one
or some of avariety offactors the ombuds office in question was not structured and operated
consistent with standards and in a way that would support confidentiality; sufficient evidence
supportive of confidentiality wsanot provided to the tribunahe court failed to fully analyze the
law as applied to the eviden@nd the evidence presentgds not in the circumstances deemed
sufficient to overcome the strong presumption against privilege and for public disclosure.
Examining the casdeadsto one overarching observatitmat pertains to both assertions of
privilege and requests that a judgeehis or her inherent authorityin short, { does matter how
the ombuds and his/her agency respond to any refjueghatever form)n the course of
litigation for documents or testimony conoarg confidential ombuds information, specifically
how wel the purposes, structure, function and need fafidentiality on the part of thaimbuds
office, as well as ombuds generaliy both explained and documenfedthe tribunal

Thosemandating and establishimgnbuds officeshat offer confidentialityand the
ombudsthemselveshould situate, structure and operate the ombuds office so that an expectation
of confidentiality is created and strictly maintain€ghould this confidentiality be challenged,
the ombudsind legal cousel should attempt, if possible, to informally resolve the issues with
theindividual or entityrequesting confidential documents or testimomizis might involve
education about the ombuds office and a persuasive explanation of the need for whatever
confidentiality is offered by the officeFurther, alternative ways the information sought might

be obtained from other sources could be explored with the requestor.
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Failing an informal resolution, if the ombuds dnd/hercounsel seek to quash a
subpoenaobtaina protective order, ample information with supporting documentationld
be presented to the tribundlhis should include why and how the ombuds office was created
and how it functions Additionally, it is important to include any facts supiioy independence,
impartiality and confidentiality, as well as the reasons therefore and how these office standards
areboth practicedand communicated to constituents and actual visitéusy court that might
consider a qualified privileger that midnt be inclined to exerciges inherent authority to
manage discoveryvill look to what the snbuds and the ombudagency haveone to create an
expectation of confidentialityThe strongest evidence would be a signed confidentiality
agreementvith thevisitor seeking ombuds assistanioat charters, byaws, office websites and
brochuresandevidence obffice practices designed to protect independence, impartiality and
confidentiality would also be probative. What little precedent there is inditetefilure to
respond cogently and compellingly may result in an unnecessarily negative outcome in that
instance with implications for the profession as a wh&ie.

It cannot be sufficiently stressdtat when there is a legal challenge to ombuds
confidentiality, the ombuds should have accesgttependentrather than agencgounsel. If
an ombuds does not have independent counsel, the ombuds should be cautious about what
di spute resolution communicationstaunslbeeveale

called upon to defend ombuds confidentiality. Althoagbrney client privilegenayapply, in a

188 5ge, e.g., Carmen, 114 F.3d 790 (finding that there is no ombudsman privilgd@e)yARD, supra note 1. See
also Ryan Spanheimeyustification for Creating an Ombudsman Privilege in Today’s Society, 96 MAR. L. REV.
659, 681683 (2012).
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given situation t he ad mteresis (insconfidentiadity) emaytntbea nd t h
the sameand thought should be given by all cemed as to how best to procégt.

Turning to protections afforded by the statutory scheme created by ADRA, as noted the
case law interpreting its provisions is s¢amd there is no reported case law to date applying it
to ombuds.With the 1996 reathbrization of ADRA, Congress clearly expses its intent to
i ncl ude “ usraerthé Ac retuiremmients and protectiornSiven the uncertainties
in its application described above, Congress could reinforcéuindealize this intent by
expressly al i gni nembitadeé&osdanbudsfunptions that equicen s t o
confidentiality— thusensuing the safe place for raising issues that is the ositsecial
purpose Failing such an amendmestymebasic principles of statutory ipretationrmust be
consideredn order tomakes sense of the 1996 addittéh

The task of interpreting a statute begins with a thorough reading of thel text.
language of the statute itself is the first and primary source for insight into its constiarud
meaning. From a strictly textual standpoint, the words of the statute alone embody what the law
is,and whatitmeans: Congress’ intent is founAnysucht he wo
examination must be done with the knowledge thatwhaty be t he “pl ain | ang
to one reader may not be the only possible interpretation of what the statute hesaalso
important to keep in mind the purposes behind the investigation of the statute in order to
determine points of inquirthat are relevant to those go#i$.In the case oADRA, as we have

di scussed the “ pl ai ndtomombadsisimgome disputdththeugh e xt as

189 HowARD, supra note 1, at 30507. See also ABA STANDARDS FORESTABLISHMENT AND OPERATION OF

OMBUDSOFFICES( 2004) and accompanying Report, at 14 (“ombuds
i ndependent | egalCOROdvide,dnfranatemd5at8 unsel ") ;

190 gee generally LARRY M. EIG, CONG. RESEARCHSERV., STATUTORY INTERPRETATION GENERAL PRINCIPLES AND
RECENTTRENDS(2011), https://www.fas.org/sgp/crs/misc/989.pdf.

191 Harbison v. Bell, 556 U.S. 180, 196 (2009) (slip op.) (Thomas, J., concurring).

92WiLLIAM N. ESKRIDGE, JR., PHILIP P.FRICKEY & ELIZABETH GARRETT, CASES ANDMATERIALS ON LEGISLATION:

STATUTES AND THE CREATION OFPUBLIC PoLicy 832-33 (3d. ed. 2007).
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use of ombuds” is included in 8 571 wunder th
r e s o | ¥ some ampiguities arise as the wide range of functions of federal ombuds are held
up to the other definitions in that sectiorddhe language in § 574 itselAs others have noted,
on its face it appears that the relevant portions of tietstmay have been originally leason a
mediation modeland these provisionserenotexplicitlyr eal i gned whemwas' use of
added to the statute.
In cases of such ambiguity, courts often look to the legislative history of a particular
statute inorder to determine the intent of the legislativelyoo drafting the law The
assumptions that this examination will give the persons interpreting the statute guidance as to
how it should be appliet?* However, as noted there appears to besgislatve history®®that
definitively resolves the questions that have been raised concerning which ombuds functions are
covered byhe amendment of ADRA t asaiformcoblterdagve digpigee o f o
resolution'®® Accordingly the underlying presumption of statutory construgtidrich requires
the body construing the statute to do so in a manner ensuring that the statuteabyintern
consistentmay be employed* A° st at ute shoul d b dverctwatiasfitsr ued so

provisions, so that no part will be inoperative oresfipous, void or insignificant . .”1%’

1985 U.S.C. § 571(3).

194 3ge, e.g., Stephen Breyefn the Uses of Legislative History in Interpreting Statutes, 65S.CAL. L. REv. 845,

848 (1992) (“Using legislative history to help interpr
hel ps a court understand the context and purpose of a
195 See, however, S. Rep. 1245, at 8 (1996)° T o easa thea effectiveness of the work of ombuds, the bill would
extend the protections of the ADR Act’'s confidentialit:
p ar t The statément underlines the intention of Congress to include ombudsthmdenbrella of ADRA § 574

but does not clarify which ombuds functions are covered or what might have been meant by the somewhat
contradictory t.€rm “neutral parties

19 Nor is there legislative history that is particularly edifying on the confidentiality provisions of ADRA.

lllustratively, at one point during the debate, a sponsor mentioned that "[t]he bill also provides for the confidentiality

of the alternative dispatresolution process and prohibits the disclosure of such confidential communications." 144

CONG. REC. H1045D1 (October 10, 1998) (statement of Rep. Coble). And the Senate report for the original Act
recogni zes that “pr ot eReptoceedngs tode ferthcomireg artd eashdidtwihout feaathadt e A D
frank statements wild.l be -G48 atdll (@9®.i nst t hem."” S. Rep. |
197Hibbs v. Winn, 542 U.S. 88, 101 (2004).
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Li kewise, with respect to statutory amendment

Congress alters the words of a statute, itrustt end t o change®® he statut
Professor Krensuggestshat tre attempt by Congress to shelter ombuds under the

umbrella of dispute solutionby addi ng * unsl@6falddin that the tgpscdl

inquiry to an ombuds is made too eadyconstitute an issue in controversy; the personnel or

ot her i nternal agency disputes handled by man

administrative p o g r; anchthe ActenvisionSspar ti es” i n t hfequenithw r al wh

deal with only me paty inadisputePr of essor Krent concludes that

assimilate ombuds to other dispute resolution officials ignored the substantial differences

between ombuds and the oth&Y® Yet, one might alternativelyead the statute so thhe

addition of ombudsto ADRAvas not, in effect, “inoperative

insignificant” In the absence of any definitive case law or legislative history to shed light on the

addition ofombuds to ADRA in 1996, such an alternate reading would give meaning to the

amendment biooking to the language of the statute and attémgb reconcile seemingly

inconsistentlauses anterminology.

As this study has shown, the broad spectrum ofréé@denbuds cover an impressive array
of different activitiesand a single ombuds may have a variety of responsibilities and numerous
different arrows in his or her quivemhere are surely some ombuds functions that cannot easily
be placed within the regrements and protections of § 578hese might include, for example,
general conflict management training that is not part of an intervention or facilitation of agency
conversations that are proactive (e.g. strategic planning) and not pesbbfing &isting

conflicts. Some, though not all, of the systems wiorkvhicha subset of federal ombuds

198 5ee United States v. Wilsor§03 U.S. 333, 336 (1992); Stone v. INg4 U.S. 386, 397 (1995).
199 Krent, supra note 179 at 41.
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engagewould also likely be excluded from coverage depending on the extent to which it might
be deemed part of a resolution proceds. the other handhee are certaifunctions
characteristic of some ombuds that fall neatly within the mediation model that is the most
obvious target of ADRA’, andiherefoteare tldartyncoseredloyd r e qu
ADRA.

Falling in between these two poles areoatlof other ombuds functions that form part of
the uniquely fluid and flexible approach to resolving issues that is the hallmark of ombuds
practice. With regard to the issue of ripeness, there appears to be some consensus in federal
guidance that the céidentiality provisions of ADRA begin to apply when the individual seeking
assistance first approaches the dispute resolution office andh&iseferconcern.
lllustratively, the guidance concerning ADRA confidentiality issued by the Federal Alternat
Dispute Reslution Council in 2000 concludetiatADRA confidentiality applies to the intake
and conveningtages of ADR® Further, thd ADRWG Guide stateghat ADR program
administrators are “neutrals when they are he
example, discussing ADR options with the parties, coachirtgpeeparing them to negotiate . . .
201 Inasmuch as many issues that are chigigh ADR intake personnel never reach a dispute
resolution session during which the neutral facilitates a discussion among the-pantiether
because the constituent accepts a referral to a different process or decides not to pursue the
matter—itmust be presumed that ADRA’s confidenti al
no later dispute resolution session among the parties that might be recognized as mediation,
conciliation or adjudicationAbsent that presumption, confidentiality would ontiaah after the

fact once it is known whether or not a party raising an issue goes forward with a specific ADR

2003ee Confidentiality in Federal Alternative Dispute Resolution Programs, supra note 19, at 83,090.
20135ee IADRWG Guide, supra note 19, at 8.
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session pcedure like mediationSuch an approach woulldcreasehe uncertainty of potential
users of ADR andiminish theirwillingness to aproach the ADR office Looking specifically
to ombudsit is logical to assume that the dispute resolution process commences when the
constituent approaches the ombuds office with an issue and does not end until, iftleéect,
casé is closed— whetheror not a mediatiotlike process is ever a part of the ord§uapproach
to resolving the issue.
With regard to the question of whether or not ombuds, including internal ombuds,
resolve issues in controvgrgertainly thes t a tduet fei’ nsi issueonoonfr bver sy” i s
broadr equi ri ng onl goncerfinga n t e mii vissuter dtei Ve progr an
is disagreemertf? By the timethe 1996 ADRA reauthorizatiomith attendant modifications,
was proposed and passed, internal workplaadiatien was a known quantity in the federal
government and yet no modification to this definitiorfisbue in controversyin order to
expressiy nc | ude coniflictwas deaned riecessafy. Moreover,by the time the
addition of ombuds to ADRA wag@posedfederal internal ombuds wekaown to the
Administrative Conference (ACUS}* which was instrumental in the initial passage of ADRA
and in formulating the 1996 reauthorizatf@hand there were a number of organizational

ombuds already in the government at that tinmefact, internal ombuds offices had been created

2025ee 5 U.S.C. § 571(8).

203|n factS. Rep. 10@45,supranot e 195, at 8 indicates that the propose
in contr over smngehded tminciude eorkplack mediatiari@oreover, sich mediations to resolve

employment disputes in the federal government have beabmast routine and are presumed covered by ADRA; a

contrary interpretation would upend this broadly accepted ViegfMINTERAGENCY ADR WORKING GROUP

STEERING COMM., A GUIDE FORFEDERAL EMPLOYEEMEDIATORS9( 2006) ( “Unl ess a speci fic
confidentiality standards of the ADR Act . . . will govern the confidentiality obligations in federal administrative

medi ati ons, and federal empl oyee mediators should consi
2043eeg, e.9., David R. Andeson & Larry Hill, The Ombudsman: A Primer for Federal Agencies, ADMINISTRATIVE

CONFERENCE OF THHJNITED STATES, 1991, at 2.

205 ACUS was defunded in 1995 but Congress never repealed the Administrative Conference Act of 1964. In 2004,

ACUS was reauthorizedyllCongress and was officially-established in 2010.
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in the federal gosrnment as early as the 1978% Therefore, one can assume that those who
drafted and those who gged the 1996 ADRA reauthorization intended to include both direct,
explicit disputes about a government program and thosedaharn a government program less
directly by virtue of their impact on federal budgets, contracts, processes or employees
admiristering or executing federal government prograts.

Turningtothequesto of whet her or inihé plutallpecludes mosto f p
ombuds activities from ADRA coverage, it must be said thatigiele assistance offered to the

constituent sdeng help in resolving an issuray be limited to the ombudmteraction with that

visitor. lllustratively, the ombuds office may effr vi t al hel p in t"bre form
by educating the visitor about his or haghts and optionsor through coaching with an eye

toward hdping the visitorselfmanage his or heonflict. By the same token, the ombuds may

inquire and investigate the matter by separately questioning agency officials ,awighaiffit

actually bringing the visitor and releusstaff together or revealing the identity of the visitor to

agency officials.Significantly, howevera n il ssue in controversy” by
conflict between two or more partiesnd accor dingly the use of “pa
not be an obstacle to coverage of this sort of assistance with dispute resdtutitver,one
couldconcludethat the agency is always, in effed¢,facto a party when the ombuds is, under

thegeneral terms dfis/herappointmenby the agencyassisting in the resolution of an issue

concerning an agency progra® Support, by way of a less than perfect analogy, for this

conclusionmay be foundn the federal sector EEO proce§here was someoncern in the

ADR communitywhen federal agencies began requiring agency managers and supervisors,

2063ee Leah D. MeltzerThe Federal Workplace Ombuds, 130HIO ST. J.ON DisP. RESOL, 549, 551 (1998)%ee also
Jeffrey S. Lubber®dmbudsman Offices in the Federal Government —An Emerging Trend?, 22 ADMIN. & REG. L.
NEWS, 6 (1997).

2073ee also ABA Guide to Confidentiality, supra note 113, at 60.

2081d. at 61.

PARTS: Legal Analysis 51



Final Report to ACUS for Conference Consideration ( 11/2016)

without their consent, to participate in EEO mediations despite the generally acoepiation
standard that participation in mediations must be voluritdridowever the agency is
technicallythe party in every case and thush e a g m & y@dndedidte EEO caseand
even assent to the individual mediator however selected or assgjoedsidered sufficient to
manifest the requisite sedfetermination in federal sector EE@ediations without regard to
whetherthe involvedagency maagement is actually amenal3ié

Finally, thereisthequesio of whet her or n withintherbeanthg ar
of ADRA. Under the Act, a neutral need only be someone who is acceptable to the parties and
who assists in the resolution of issues in controvefsythe ABA Ad Hoc Committee noted,
under ADRA* a neutr al heedt n adas the panies #gege. Inasmuch as
the constituent chooses to seek assistance frofedbeealombudsand the agency as another
party employs (or contracts with) the omidod purposesinter alia, of resolving agency issues
both parties can be deedhthereby to have indicated conseRence, the ombud is a neutral
under the Act’'s |limited requirements.

We areleft, then, contemplating the nexus of statutory interpretation with practidal an

policy considerationsThe policy concerns surrounding ombuds and confidentiality tend to be

2093ee, e.g., Mandatory ADR for Managers? Minutes of the Council of Federal EEO & Civil Rights Executives,

MEDIATE.COM, Oct. 2002ht t p: / / www. medi ate. com/ articles/ fedcouncil
maj or issue facing federal ADR programs is manageri al

author, paraphrasing the statements of Jorge Ponohatoof the Council of Federal EEO and Civil Rights

.

Executives, wrote: “ Mr . Ponce stressed that the partie:

agency. Management officials were just witnesses in a complaint. Thus, the voluntaihe$®\PR was
fulfilled when an agency designed its own ADR Program and selected those instances in which ADR would not be
appropriate or feasible.”

This is reflected in EEOC guidance to federal agencie

management official have in ADR? Once the agency has determined that a matter is appropriate for ADR, it can

decide who should represent the agency and can require the responsible management official (RMO), or the agency

official directly involved inthecas, t o cooper at e Sde ADRIQbESTIONSRNDANSWERSC € S S . "
EEOC https://www.eeoc.gov/federal/adr/ganda.ceg; also A GUIDE FORFEDERAL EMPLOYEE MEDIATORS, supra

note 202, at 5 (“These -getempatienstandattiecaus®the agency, lassoheeof thieh [ e ]

parties, has elected voluntarily to participate in the mediation, with the manager or supervisor attending as the
agency party’s representative. ”).
211 ABA Guide to Confidentiality, supra note 113at 60.
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distinct from that of other ADRrofessionain one key aspectin many if not most ADR
processedhe disputénas already surfacedaisbo n i t s way dase bytledinmemi n g
“ A D B’invoked. Therefore the identity of the parties and the nature of the dispute are known
(at least to the partiesgnd confidentiality becomes critical primarily to protect the proeess
encourage frank discussion without fear that what iscaithg the ADR process will later be
used against the gg offering the communication in questiolith an ombuds, however,
confidentiality is of paramount importance as an incentivetodgete consti tuent *
and the issue raised in the fiptéce, thereby affording the ombuthe opportunity to assist the
constituent and the agency in resolving it before it escalates or festers with negative
consequences for all concernédoreover ombuds often are able, without breaching
confidentiality,to ensure that the agency is apprised of serious issues brought by congttuents
whom anonymity is a necessary inducemefttis would not be possible were ombuds unable to
make crediblgledges of confidentiality.

As manifest elsewhere in this study, the typical ombuds approach includes a variety of
techniques and practices for providing assistance that may range from merelsidgsand
referring the visitoto other informal or formal channehl the way o looking into the matter,
shuttle diplomacy or mediatioor beyond Moreo\er, the ombusl dispute resolution process is
a fluid one. There is no set sequence of practices and, in fact, an ombuds may go back and forth
among them.In othercontexts some havejuestioned the inclusiamder ADRA coveragef
certaintechniquesised byombudsand others.One example ionflict managementoaching
It has beerargued thatvhen practiced in and of itself by a conflict management gaaaching

is excluded fromADRA’ s ¢ o leeausdygdefinitionit deals with only one party a
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conflict for the duratiorf!? At the same time,tber ombuds practicasould be considered as
included under ADRA by most commentatoSiventhis parsing of different techniques under
ADRA, one could theorize than ombuds should discuss confidentiality wita constituent
visitor at every shift back arfdrth in technique as it occurs throughout the resolution prpi€ess
the shift might conceivably affect confidentialiBndevenwhen the distinctions in the moment
are less than cleaAs a practical matter, however, itd#ficult to envisionhow the purposes of
ombuds confidetiality under ADRA § 574 coulbe servedvere confidentiality to attach,
detachand then reattacht uncertain intervals during a dynandispute resolution process
depending on what practicelising deployed at a given tild&® The uncertaintyconfusion and
the necessity for the ombudssimp ancexplain the nuances obnfidentiality at every step
could well dissuade reluctant constituents from raisingursuingsensitive issues, enghose
that the agency would rsbbenefit from hving the opportunity to address

Accordingly, and in light of all of the above, a practical and reasonabklgigation of
t he additi on fADRAwsuld entail a readifguhdtsvéulabk at the ombuds
dispute resolution process as a whole, hathegcoverage of § 57geginwhen the visitor first
approaches the ombuds with a concand ending when ¢hombuds has ceased toitreolved
by virtue of resolution ofhe issuethe visitois withdrawal from the ombuds processwhen
the ombuds remains involved witht h e v i s i tooundeisag8 574 aexcemionireaches
confidentiality Moreover,this would be so without regatd which techniqusareused in the

interess of resolving the issueAs noted abovehbse ombuds functioribat are not a part of

2125eg, e.9., UNITED STATES AIR FORCE, CONFLICT MANAGEMENT COACHING POLICIES ANDGUIDANCE L  ( “ CMC

not Alternative Dispute Resolution. " )-130986019.pdf./ / www.

213Cf, Jennifer M. GartlanThe Collaborative and Facilitative Processes Committee: The Cutting Edge of
Government ADR, 4 RESOLVING CONFLICT 2 (2016).
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assisting in the resolution afjencyconflicts broadly construedould, however, not come
within the coverage & 574

In sum,those who mandate and create ombuds offices should be mindful of how they are
structured and maintainedturthereach ombuds office should consider for itselfahe f | c e’ s
standards, the full gamut of roleglays and funtions itperfornsin light f ADRA "’ s
definitional r esdjimiiatoresrBemmetasd inamost caSemrsy Bud rot i
office functions willlikely be cavered by ADRA. It is important to understand what these are,
what this means faronstituents, the agency and the ombads what options the ombuds has
given the legal environment in its entiretiyor those functions covered by ADRA 574
imposes obligations and requirememtgh specified exceptions. Compliance with these
obligatons and requirements, along with whatever professional or office stardaradhered
to bythe office may be challenged as the ombattempts to balance them with other unrelated

statutory, regulatory and agency requiremeitisesechallenges are disissed below.

I11.  Federal Ombuds and the Affirmative Duty to Report
Generally accepted ombuds standards of practice require that ombuds not voluntarily
disclose or be required to disclose any confidential information, exdept the ombuds
determinest is necessary to warn of an imminent risk of serious IafnBy the same token,

ADRA 8§ 574a) bars disclosure of confidential dispute resolution communicdtypaseutral

2143ee, e.9., ABA STANDARDS FOR THEESTABLISHMENT AND OPERATION OFOMBUDS OFFICESS (C)(3) (2004)

[hereinafter2004 ABA Standards] ( “ An ombuds does nredttodddoseatyinrenatannd i s no
provided in confidencexcept to address an imminent risk of serious harm. " DA STANDARDS OFPRACTICE

(2009) (“The only exception to th[e] privilege of conf]
selious harmand where there is no other reasonable option. Whether this risk exists is a determination to be made

by the Ombudsman.”) (emphasis added) . Al t hough the tw
the ombuds discretion to deteine when there is a potential thre&ee also UNITED STATES OMBUDSMAN
ASSOCIATION(USOA), MODEL SHIELD LAW FOROMBUDSMAN S 3 (b) (1997) (stating that ¢
does not apply where an “i mmi ne nctlytorthe ®rkbudsrhan erdis/ieo us har m
staff[.]").
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except,nter alia, in cases where a communication is requigetatutet o b e U braidce. "p
While both protect confidentiality, the definitions of their respective exceptions to the rule are
not the sameand accordingly there may be occasions in which one conflicts with the other.
Moreover in addition to statutory duties to reportteen information, for the majority of federal
ombuds who are federal employgi®ere are regulations and agency policy directivess tha
impose obligations to repadifferent kinds of information Becausenon-statutory duties to
disclose do not come withthe exception in 8 574)(3)for statutory requirementthe general
prohibition against disclosure in 8 5pétentially poses a challenge to some reporting
obligations ombuds have as federal employéedlevertheless, with forethougliederal
employees d uotdiscéose, ombuds professional standards and the requirements of ADRA
may besubstantiallyharmonized.
There are few statutes that clearly fall w
i nformation t hat tobemalepubbcg®P iAtroeegoirtttyh es t“amhaudee pub | i
languagen ADRA seemed to benterpreted literally, often in connection with the Clean Air Act,
which requires that *“[a]ny records, reports o
made available to theupb | %'’ d'he’ewlving consensus appears tothat the exception relates

moretothe use ofthewod “ st at ut ethantotnh e§ “5t7c4 (bae (B d*® publ i

215Some commenters have noted the potential for conflict between ADRA and other sources giving rise to a duty to
disclose. See, e.g., Confidentiality in Federal Alternative Dispute Resolution Programs, supra note 19, at 83,0934

(“lI'n summary a tension among these authorities exists.
authorities have not yet been considered in an appropr.|
and Feleral Interagency ADR Working Group Steering Commitée@uide for Federal Employee Ombuds, at 8

(2006) [hereinafte€COFO Guide] ( “ A federal Ombuds thus may be presente
confidentiality obligations and (2) his/her obligati on:
2165 U.S.C. § 574(a)(3) (emphasis added).

21742 U.S.C. § 7414(c)See, e.g., Confidentiality in Federal Alternative Dispute Resolution Programs, supra note

19,at83,09394 (citing the Clean Air Act as an example of one
classes of information to be made public” under 5 U.S.
2183ee, e.9., IADRWG Confidentiality Guide, supranote 19at523 ( “1 n addi ti on, there are
be read to impose an affirmative obligation on federal employees to disclose certain classes of information. These

include, but are not limied to, 18 U.S.C. § 4 . . . and 28 U.S.C. § 5
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The two statutetherthan possiblyhe Inspector General Aejostcommonlyassumed to fall
within ADRA’s excepti onesaunlawfulf8ranypegsorC. 8§ 4, wh
including federal employees- to fail to report knowledge of a felony to appropriate
authorities?’®and28 U.S.C. § 535(b), which requires executive brancipleyees to report the
crimes of other government officers and employées\gencyspecific statutes requiring
disclosure, such as the Clean Air Act quoted above, would also fall within this exception under
ADRA. The same can be said for statutes thabseplisclosure obligations on particular kinds
of ombudsso ombuds that have been created by statute should be mindfulrefiamgments
specific to thent?!

In addition to statutory conflicts there are also-statutory sources that create a duty to
disclose certain informationlThese include variouggulations such as 5 C.F.R. §

2635.101(b)(11%?pr ovi ding that all federal executive

219“Whoever, having knowledge of the actual commission of a felony cognizable by a court of the United States,

conceals and does not as soon as possible make known the same to some judge vl othmarson in military
authority under the United States, shall/l be fined undel
U.S.C. § 4.Note that an affirmative act of concealment is requiretere failure to report the felony isn

sufficient to support a conviction under the stati@ee Branzburg v. Hayes, 408 U.S. 665, 696 n.36 (1972).

220« Any information, allegation, matter, or complaint witnessed, discovered, or received in a department or agency

of the executive branch dfi¢ Government relating to violations of Federal criminal law involving Government

officers and employees shall be expeditiously reported to the Attorney General by the head of the department or

agency, or the witness, discoverer, or recipient, as appropria . 28U.S.C. § 535(b). The D.C. Circuit has
interpreted the 8§ 535(b) to sugg-®andndttoaithhold avidéncegpfo ver n me |
f eder al Secimre lomelsey, 158 F.3d 1263, 1274 (D.C. Cir. 1998).

2lForexanp | e, 42 U.S.C. 8 7261lc provides elliptically that
guarterly on the number and nature of complaints and di
their resolution, consistent withthepot t i on of confi denti al and sensitive i/
Partnership Ombudsman was created as part of the Technology Transfer Commercialization Act of 2000, Pub. L.

106404 (codified at 15 U.S.C. §8 37R722). The office functions accordingtton e pr i nci pl es of “i n
i mpartiality, confidentiality and informalityeas defin

Technology Partnership OmbudsmBnles, Responsibilities, Authorities, and Accountabilities, at 2 (2011).

222 Note that Executive Order 12647, § 101(k) (as amended by Executive Order 12731) (1989), authorized the Office
of Government Ethics (OGE) to establish uniform standards of ethical conduct for executive branch employees. In
1992 OGE published the Standardsdified at 5 C.F.R. § 2635.
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fraud, abuse, and cor r #pReinforoingthisgovarpmemwide r i at e a
regulation, some agencies have promulgated their own regulations containing reporting
requirements concerning similar condeft.
Other regulatory disclosure requirements may be agspegific. For example, under
regulations applicable toegh Depar t ment of Veterans Affairs ()
knowledge or information about actual or possible violations of criminal law related to VA
programs, operations, facilities, contracts, or information technology systems shall immediately
reports uch knowl ed g e ??cSimilarlyy Departnreattofi Heaft and Human
Services (HHS) employees have a duty to repor
against the United Staf®es by an employee of |
In lieu of, or in addition o, regulations, some federal agencies have established a duty to

disclose through management directive, policy manual, employee handbook, or a combination

2Another example is the duty to disclose “suspected Vi
Federal Acquisition Regulation§ee4 8 C. F. R. § 3.203 (“Agency personnel s h
Gratuities clause to the contracting officer or other
224gpe, e.g., 18 C.FR. § 3c.3(a) (Federal Energy Regulation @dms s i o n : “Empl oyees shall, i
obligation of 5 CFR 2635.101(b)(11), report fraud, was!/
C.F.R. 8 6701.107 (“Gener al Services Admywastsfraudat i on ‘O
abuse, and corruption to appropriate authorities, such
(Department of Justice: “ EmfiVolous ellegatiors bfavaste, fraud, praabuse e vi d e n

relatingtothgpr ogr ams and operations of the Department .

what constitutes waste, fraud, abuse, or corruption within the meaning of the regulation; nor is it obvious what the
penalties are for willfully or ndiggently failing to disclose such condu@f. United States v. White Eagle, 721 F.3d

1108, 1118 (9th Cir. 2013) (“[a]l]lthough [5 C.F.R. §8 26.
it does not provide specifics on what kind of imf@tion should be reported or to whom. Nor does it discuss

criminal liability for failing to abide by its provisi
2255ee 38 C.F.R. § 1.201.
226356 45C.F.R. 87373301 (“Responsibility for reportihfte possi bl e

regulation provides:

An employee who has information which he or she reasonably believes indicates a possible offense against
the United States by an employee of the Department, or any other individual working on behalf of the
Department, shall imméately report such information to his or her supervisor, any management official,

or directly to the Office of the Inspector General. Offenses covered by the preceding sentence include, but
are not limited to, bribery, fraud, perjury, conflict of interestsuse of funds, equipment, or facilities, and

other conduct by a government officer or employee, grantee, contractor or other person which is prohibited
by title 18 of the United States Code. Employees and supervisors should refer to chdptef the
Department's General Administration Manual for procedures regarding the reporting and handling of such
information.
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thereof. For example, Federal Aviation Administration (FAA) employees must disclose

instances ofjovernment wrongdoing pursuantao administrative ordeEAA Order 3570.7%7

Expanding on the Order, the FAA's empl oyee ma
report known or suspected violations abf | aw,
error or deviation[,]” and “threats of violen
or other inapp#®opriate behavior[.]"”

As noted many federal ombuds offis@dhere teethical and préessional standards
allowing anexception to confiderality to warnof a threat of imminent risk of serious hatff.
Generally, in the United States there is no common law duty to warn others of a foreseeable risk
of harm. However, it should be noted that althoughlbmds may not be undetegal obligation
as suchto warn, there is some legal authority findengqn o bl i gat i omspesishen t her e
r e | a?t®and anspecific threafThe most widely cited case on this issugagasoff v. Regents
of University of California,?'in which the California Supren@ourt held that a psychotherapist
has a duty to warn third parties who are the
violence, notwithstanding the theThaepourst ' s pr o
reasoned t h dation between a gapeatand ai$ doatoe or psychotherapist . . . may
support affirmative dut i é&%Thé wldingtnfaemsofbhasnef i t o f
become the basfer a numbenf state court cases afmt somestate statutes codifying the duty
to warn for therapists and other health care

a duty to disclose otherwise confidential communications, such as the rule that is embodied in

227 5ee Federal Aviation AdministratiorEthical Conduct and Financial Disclosure Order 3750.7, at 11 (1998)

(“Empl oyees sbalfrdudclabeswasand corruption to approp!
228 5ee Federal Aviation Administration, Human Resources Policy Manual (HRPM) Volume 4: Employee Relations

ER-4.1, at 23, 10 (effective July 2008; updated March 2011).

229 5ee supra note 213 ad accompanying text.

2305ee also RESTATEMENT (SECOND) OF THELAW OF TORTS§ 315 (1965).

231551 P.2d 334, 340 (1970).

2321d. at 343.
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t he | OA Co @&*®A disussidr ofithextenttd’whichliability attacresto federal
employees is beyond the scope of this stanly,in any eventit is unlikely that such apecial
relationship would be found between federal ombudsmen and their viditovgever, these

cses serve to underline the gravity of the

themin confidencemight suggest a threat of serious hammminent or otherwise

Conclusions and Recommendations for Agency Officials and Ombuds Offices on the
Affirmative Duty to Report

To the extent that ombuds commuations are covered under ADRwhere sstatutory
duty to report information conflicts with confidentiality, the duty to repoetvails under §
574a)(3)even if it conflicts with professional standards on confidentiadityl whether or not
there is an imminent risk of serious haith The same would be true for many of the reporting
obligationsfound in norstatutory sources thaterely echo the statutoduties to disclose
criminal orpotentially criminal behaviorHowever, where the duty to report is not contained in
a statute, the prohibitions in ADRagainst disclosure arguably would prevail. In this regard,
some regulations and management policiemat reflected in statutory requiremenior
exampl e, n &poteatially crihimgbasdthe federal employee duty to repteud,
waste and ragoitedby it steot

Congress indicated thmotablyhigh valueit placed on confiderality in dispute
resolution processes hipter alia, restricting the exception at issue to statutmmyflictsand,
therefore agencies should not attempt to impose additiagahcy specifiobligations on

ombuds to report information obtained during communications that would otherwise be

233 5ee HOWARD, supra note 1, at 356, 35%0.

234 Note that the statutes requiring federal employees to report criminal activity similarly apply to government
attorneys notwithstanding the attorreient privilege. See James E. Moliterndlhe Federal Government Lawyer’s
Duty to Breach Confidentiality, 14 TEMP. POL. & CIv. RTS. L. REV. 633, 636 (2005).
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confidential. However, gven that somenon-statutory obligations to repoateof general
application across the government aad insignificant it is important to consider how these
obligations might be harmonized with prohibiticagainst disclosurender ADRA. Ombuds
should consider with counsel and agency leadership whattatutory legal and ettal

reporting obligations arapplicable in light oflte standards and exigencies of the office and
other pertinent factorsAny discussion shouldor most ombudsnclude the caveats that where
possibleat the outseall efforts will be made to encourage the visitor to report the information
him or herselthrough appropriate channels and that, should the visitor decline and the ombuds
affirmatively be obligated to report, it will loneby the ombud# a manner that protects
confidentiality to the fullest extent possiblm the end if there is a clearutual understanding
with the agency on the parameters of confidentigaityl this understanding is shared in a timely
fashion with constituents and visitors, an argument can be made that the parties haiky implic
a g r e ealfernatice cdnfidential paedures fod i s ¢ | undetADRA’S 574(d)(15%°

rendering a subsequent consistent disclosure by the orpbrusssibleunder 8 574.

IV.  The Federal Ombuds’ Representative Status and the Question of
Notice to the Agency
The concept of notice to amganizationand the related questi of agencyetween the
ombuds receiving the information and his or her agesmeyimportant fordderal ombuds in a
number of respectsThe confidentiality and both the perceived and actual impartiality and
independace of the ombuds office may depend oaélxtent to which the ombuds is, or is not,

deemed to be an agent for purposes of notice to the agérecglisclosure to an ombudks

25 U.S.C. 8 574(d)(1) (“The parties may agree to alter
Upon such agreement the parties shall inform the neutral before the commencemedispitiee

resolution proceeding of any modifications to the provisions of subsection (a) that will govern the
confidentiality of the dispute resolution proceeding
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considered notice to the agency, the ombtalkire to transmit the informain acquired may
result in negativeonsequences to the agendlymay have implications both for notice with
respect to time limits for initiating formal legal process against the organization and for liability.
Moreover, even wheanombuds desnot transmit information consistent wita pledge of
confidentiality,the ombud knowl edge mi,antdonsibezed noticp,ithé e d t o
organization.Conversely, if the ombuds does transmit the information without the consent of the
constituent who has aled it, the ombuds may be breaching a pledge of confidentiality.
Additionally, any uncertainty on the part of the constituent atheustatus of the ombuds as an
agent for purposes of notite theagency may have legal consequences shoulcohsituent
assume that disclosure to the ombuds tolls the filing period for legal action or otherwise serves as
legal notice.

As with other issues of legal consequence, the specific analysis of these questions for a
given ombuds office depends on theunatand functions of the individual ombuds office at
issue. The following analysis applies to the majority of federal ombuds who depend on their
independence, impartiality and respective approaches to confidentiality to establish their
credibility with canstituents and effectively accomplish their missions.

Both the ABA and the IOA have weighed in on the question of ombuds agency. The
Coalition of Federal Ombudsmen@EQ) has been more circumspect in articulating its posit
but essentialljagres thatombuds generally should not be considered agents of the organization
that employs them.

The ABA Standards state that “no one, incl

operates, should deem the ombuds to be an agent of any person or entity, othertffiaa tife
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the ombuds, for pposes of receiving notice . 226 TheReport accompanying the 2004
Standards explains that when an ombuds operates with the confidentiality and independence
required by the Standards, then communications with the ombudstdransmitted to the
employingentityand “ it woul d not tetéanpaeptporthe pntity-thatis or ac
holding the entity responsible for knowing something it cannot KifdwThe Report stresses
that the st andar dthatthapersod @pproachimgtidelnrtistofficee.n s ur e
understands that protecting rights may depend on just when formal action is initiated and
whether notice is given to the entityvorking with the ombuds does not change that
requirement or the specificne when the action must be startéd.addition, the ombuds should
advise persons thabmmunications to the ombuds wilbt constitute notice to the entiiyless
the ombuds contacts the entity.” 238
With regard tdStandard 2), the ABA thugqualifies ts conclusion that ombuds typically
| ack agency by noting that i f an ombuds commu
identity of the complainant,” t lkeentityhbABAs may
expands on this concept by statthgt an entity can be put on notice when an ombuds
communi cates with sufficient detail to the en
reflect a pattern of unlawful énappropriate behavidrf® Significantly, at§ F(2)(b) the
Standardpr ovi de t hat *“whether or not the communic
guestion that should be determined by the fac
The |1 OA also provides at Srct@aendard 3.8 of |

Communications made to the Ombudsman are not notice to the organization. The
Ombudsman neither acts as agent for, nor accepts notice on behalf of, the organization

236 See 2004 ABA Standards, supra note 213, at § (F)(3)(a).
2371d. at 18.

238 d. at 17(emphasis added).

2391d. at 18.
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and shall not serve in a position or role that is designated by the organizaipltaas to

receive notice on behalf of the orgaation.

In its response to the ABA standards, however, the IOA specifically takes issue with the
ABA’ s St andar dgRepaoittoshe extennthad theyABAiss uggesting that
circumstances may exist which an Ombuds places an organization on notice other than by
disclosing a specific allegation and the identity of the complainant oatibeg by multiple
complainants and that this questi ogofttchoul d be deter
communi #atni adanh.e” | OA’ s vi ewl It hpirso v'iismporne’c icsoeu | cda
invite courts to more closely examine communi
ombuds confidentiality and effectiven&ds.Accordingly, the IOA takes the position that
communication to the ombudsver constitutes notice to the organization.?*? However, the
ombuds may choose to take action to put the entity on notiadich case the communication
between the ombuds and the entity may serve as ndtickat instancethe notice is strictly
limited to the substance of the communication between the ombuds and the entity and never
includes communications between the constitue
“priviledg® to waive."’

In its guide for éderal osnbudsCOFOs t at es t hat “[ i ]t i1 s recogrt

instances than not, if the complainant remains anonymous, the communication by the Ombuds to

the agency/entity may not have t h¥TefF6ct of

240 Guidance for Best Practices and Commentary on the American Bar Association Standards for the Establishment

and Operation of Ombuds Offices, Revised February 2004, International Ombudsman Association (I0A), 2006, at

12.

24l|d_

2421d. at 13 (emphasis in original).

2431d. at 14.

2445ee COFO Guide, supra note 214, at 121 3 . Additionally, on its website, tF
not provide notice to 8%ehCGOFQ Gregnently AskeelQuestjpnt generi cal l y.”
http://federalombuds.ed.gov/federalombuds/ombuds_FAQs.html.
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guidanceadi ses ombuds to “direct empl oyees who *“

the appropriate office so that th#%#y can prov

The RestatemeriSecond)pf the Law of Agencywhich is frequently used as guidance
on the question of noticeummarizes the common law ofagen&e ct i on 1 ( “ Agency
Restatement outlines three factors for determining who is an agent: (1) manifestation by the
principal that the agent shalttfor him; (2) acceptance by the agent of the undertaking; and (3)
the understanding of the parties that the principal is to be in control of the undetfakihgthe
subject of notice, Section 268 (“Notice throu

(2) [A] notification given to an agent is notice to the principal if it is given:

(a) to an agent authorized to receive it;

(b) to an agent apparently authorized to receive it;

(c) [to an agent who usually receives such notice], unless the one dginang t
notification has notice that the agent is not authorized to receive it. . ..

(2) The rules as to the giving of notification to an agent apply to the giving of notification

by an agent?’

Rel atedly, Section 275 (“AgéentoHavhegR®&®st g
statess* [ T] he principal is affected by the knowl e
principal or another agent of the principal to the same extent as if the principal had the
i nf or M4 Adconding td the Restatemieimputed notice turns on whether the agent has a
duty to disclose, or on whether it appears that the agent is an official conduit of notice to the

organizatior*® Note as well that notice mawt be imputed if is shown that the agent is not

authorized taeceive notice.

2451d. at 12. See also generally memorandum by Sharan Lee Levine and Paula A. Aylward as participants in a
conference entitled “Does a Report tust9, 8002 Ombuds Const i f
246 RESTATEMENT (SECOND) OF THELAW OF AGENCY § 1 (1958). Although the American Law Institute published a

new Restatement of Agency in 2006, the sections relevant to this analysis do not differ in substance from the

Restatement Secon@ee, e.g., Restatement (Third) of the Law of Agency §§ 1.101, 5.03 (2006).

2471d. § 268.

2481d. § 275.

249 3ee also HOWARD, supra note 1, at 19597 (discussing agency law).
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Thereforg knowledgemay be provided directly by an ombuds who discloses it to agency
officials, or it may be imputed when an ombuds is considered an agéet a dutyo disclose
and haknowledge of theelevantfacts Further, mticemay be imputed if an ombutisis
“ a p p aautkonity td receive jti.e., is perceived as an official conduit of notice.

Concern for and awareness of these common law prin@plgencyin particular a
concern about imputed notics,reflected intie ABA and IOA StandardsTheyrecommend
that ombuds offices be chartered so that they have no official management duties or
responsibilities such that they might be or be perceived to be an official conduit for notice, and
suggest that ombuds publicize thgh literature and other disclaimers that they are independent
from, and do not receive notice on behalf of, the organizatiothestrongestaseyvisitors
would expressly agrethat they have sought the omlisudervices voluntarily and with the
knowledgethat the ombuds isotanagentaut hori zed t o receive noti ceE€
or in any sense a conduit of information abse
information

Turning to the case law on notice, research has revisaledases that hawkrectly, or
even indirectlyaddressed whether an ombuds is an agent of the employing entity or whether
communications with an ombuds should be imputed to the employing organizatiéult v.
Oberlin,?*°the U.S. District Court for thEastern District of Ohio appeared to fthdt the
ombuds had giveactual noticgo Oberlinin a discrimination case involving two Oberlin
Coll ege empl oyees who met with the coll ege’s

harassment. After speakingtivthe employees, the ombuds contacted an Oberlin administrator

2502014 WL 4245991 (N.D. Ohioyff’d on other grounds, 620 Fed. Appx. 395 (2015).
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in order to arrange a meeting between the parties to discuss the alleffatidogever, at some
point prior to that meeting, the employees canceled and decided to retain private counsel.

At trial Oberlin argued t hat—ahdneotherl ai nt i f f s
Oberlin employeeby virtue of having canceled the meeting with administratlewas not
sufficient to put Oberlin on notice of the harassment. In support@adrit®ntion, Oberlin
presented evidence from an independent report

independence and has a duty to confidentially preserve information it receives from faculty, staff

and st%dercdursdistegarded thevidencest at i ng that it was “|1
author merely repeats [the omblids descr i pti on of ®hThecowtfvéni ce i n
on to say: “Oberlin offers no evidence or | eg
ombudspefrismen’"wasofsuch that plaintiffs’ compl ai
put Ober | i n?»%Howereothei cougvent on.to findhat, in arranging the meeting

bet ween the employees and Ober |l i nlsat@bbrlem ombuds
who were charged with redponding to sexual ha

Turning to the question of imputed noticeHolly D. v California Institute of
Technology,?*®the Ninth Circuit Court of Appeals refused to impute to the university a
ombuds' knowledge of claims of sexual harassmerii that case, the plaintiff had mentioned the
harassing conduct in a “conf debseguerly, theneet i ng”

plaintiff filed a formal complaint with the EEOC, and the EEOC issued atogie letter

2511d. at*2.

»21d, at *14. The report was filed as part of an invest
description of the ombudsperson’s duties and roles at |
report.”

253|d_

254|d_

255|d_

256339 F.3d 1158 (2003).
271d. at 1164.
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against Caltechln its recitation of the facts, the court stated that Caltech was put on notice of
the harassment al | ©¢at i® dlauyhlitys navexyresndn t he EE
inference might be drawn that the court chose not to impute the ohknasgedge of the
harassment to Caltech.
Similarly, in the 2006 case @frother v. Union Pacific Railroad Co.,2>°a federal district
court inTexas declined to impute to the company claims allegedly made to a company ombuds.
The plaintiff inGrother claimed that he had been retaliated against for engaging in protected
conduct after meeting with the ombuds to discuss several workggkted canplaints. The
t wo supervisors responsible for Grother’s neg
unaware of the empl oyee’ s Tieeourttaolgthewtaténtentstah e c o
face value and found that there could not have betafiaton for protected activitijnasmuch as
the employer had no knowledgetoh e pl ai nti ff’' s compl Agaimt s made
without explanation, theourt did not impute the ombsicknowledge to the employer for
purposes of notice althoughistunclear how convincing an inference might be drawn from
this 260
Also of uncertain import, itNorden v. Samper,261 the plaintiff sued the Acting Secretary
of the Smithsonian Institution for faig to accommodate her disabilitywhich was acquired
after te plaintiff contracted a rare, nefatal disease while conducting business for the
Smithsonian Institution abroadin issue in the case was whether the plaintiff had exhausted the
administrative procedures required under EEOC regulations before tileniigEOC complaint

— specifically whethethe plaintiff had complied with 29 C.F.R. § 1614.105(a), which requires

258 |d. at 1165.

2592006 U.S. Dist. LEXIS 38415 (S.D. Texas, Houston Div., June 9, 2006).

2603ee also Palomo v. Trustees of Columbia Universi2p05 U.S. Dist. LEXIS 14428 (S.D.N.Y. July 20, 2005).
261503 F. Supp. 2d 130 (D.D.C. 2007).
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an aggrieved person to contact an agency EEO counselor within 45 days of the alleged
discriminatory conductPrior to filing the complaint, the plaintiff had met with the Smithsonian
ombuds, and sent emails to numerous agency employees regarding her need for
accommodationsThe plaintiff arguedhat these various discussions satisfied the § 1614.105(a)
requiremat that an employee provide notice of allegations to an EEO counselor before filing a
formal EEO complantThe court did not agree, stating, *
employment disputes outside the EEO process do not satisfy the requirements of §
16 1 4 . 1 &5TheQourt’additionally found
This argument is also unavailingln order to satisfy the exhaustion requirement, an
employee must contact an EEO Counselor. . . . There is no dispute that none of the
individuals who Dr. Norden contacted befoApril 2003, including [the ombuds], was
designated as an EEO counselor. . . . Moredhesubstance of the contacts in question
was insufficient to put the Smithsonian on notice that Dr. Norden was raising an EEO
claim; the evidence shows only that Iorden and the Smithsonian employees were

engaged in the interactive process required by the Rehabilitation Act to determine what,
if any, reasonable accommodations would allow Dr. Norden to return to?#ork.

As quoted above, the courtiorden found thesubstance of the communications with
the ombuds insufficient to put the agency on
engaged in the interact i v eshgtofmclain seihgfiktdqui r ed
Thus the court was focusedmewhat narrowly on the infday of the interactive process
required to explore reasonable accommodations under the Rehabilitation Act in finding that this
process did not constitute the required legal notice under § 1614. Additionally, the court relied
on its finding that the individuals consulted

Norden has some relevante federal ombuds in that the court also found that informal

262|d. at 147.

2631d. at 147 (emphasis added).

264].e., required by the Rehabilitation Act of 1973, Pub. L. Ne192, 87 Stat. 355 (codified as amended in
scattered sections of the 29 U.S.C. andlB& U.S.C.), which isdministered under Title VII.
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empl oyment dispute resol uti on prhe$Smatsssn@arsonout s i
notice that Dr. Noden was raising an EEO claim . 725°

There argin addition several federal cas@8that do not involve ombuds but may be
relevant to the extent that they indicate that plaintiffs who voluntarily and knowingly avalil
themselves of confidentiality cannot subsequently argue that communications made during
confidential conversations constitute notice to the entitySeptember 1988, the plaintiff in
Karibian v. Columbia University?®’ consulted a member of Columhbibn i ver si ty’ s Sexu
Harassment Panel and an employee at the wunive
sexual harassment against her supervisonh.e uni versity’'s policies pr
discussions would be kept confidential, and the plaiggiécifically requested in both
conversations that the allegations not be investigdfe8ubsequently the plaintiff complained
to a highedevel manager, at which point the university investigated the complaint and took
disciplinary action againsttheplan t i f f ' s Shertlymfter, tha emplayee filed a lawsuit
claiming the existence of a hostile work environmertie plairiiff alleged the university had
knowledge of the unlawful conduct because of her conversations with the Sexual Harassment

Panéand EEO office®® The court stated:

The information which certain Columbia employees learned in September 1988 was
obtained in the course of consultations which were intended to be completely
confidentia. 't cannot be sai d t thapartaofGolumbiavohtse “ k n o
kind that gave Columbia the duty to inquire and take remedial actio@olumbia could

2651d. at 148.

266 These cases, discusdafta notes 267, 27,]as well as several other federal and state cases where reference is
made to the implications of a request for confidentiality on notice or the obligation tadikie were identified by
HOWARD, supra note 1,at 198-202.

267812 F. Supp. 413 (S.D.N.Y. 1993pcated on other grounds, 14 F.3d 773 (2d Cir. 1994).

2681d. at 415.

2691d. at 416-17.
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hardly be expected to act against [the pla
communications of September 1988.

In Torres v. Pisano,?’ the plaintiff alleged to Pisano, a supervisor in a different unit, in
writing and orally that her own supervisor engaged in racial and sexual haras$meptaintiff
repeatedly had asked that Pisano keep these complaints confidentiecribing the question
before it the court stated: “we are called up
liable despite the fact that the victim specifically asked the person to whom she reported the

harassment to keep the matter confidemtnal to refrain from taking action for the time

bei fi’gWwh’i l e the court found that Pisano’s knowl
the universityy®i t hel d that, in |light of plaintiff’s
confidentia," as a matter of | aw . . . Pisano behaved

confidentiality and in failingto actimend i at el y t o e %*dNotably,éhe boart as s me n
di scussed the right of redsonablealecsionstodelyatdeasi i nant s
for a time— pursuing harassment claims, perhaps for privacy or emotional reasons, until they

are read¥® to do so.’

2101d. at 417.

211116 F.3d 625 (2d Cir. 1997).

2121d. at 628.

2BThecout | i sted three situations where an employee’'s kno\y

sufficiently high level in the management hierarchy to qualify as a proxy for the entity; 2) the official is charged

with a duty to act to stop harassment;®) official is charged with a duty to inform the entity of the harassment.

See id. at 636-37.

24 Torres, 116 F.3d at 63%ccord Hooker v. United Parcel Sery§7 F. Supp. 2d 753 (S.D. W. Va. 1999).

2bldat 639. This proposition has al so BeeegiElezaicv.ed on by

Ford Motor Co., 472 Mich. 408 (2005) (“[1I']f an empl oye
empl oyee’ s choi chee whaetttheerr .t oo purtshuee vti cti m of har assmen
company and start the process of investigation."”).
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Conclusions and Recommendations for Agency Officials and Ombuds Offices on Ombuds
Agency Status and Notice to the Employer
Turning first to the Restatement and generally recognized black letter law on agency,
there may be few, if any, situations in which federal ombudsleagely authorized by statute
charter to receivaotice on behalf of the employing agendyioreover, there is usually some
effort to avoid the appearance of apparent authorizatibather through disclaimers on the part
of the ombuds or by communications from the agency and the ondffiaeing the onbuds
independence from t he aQommuigatioss disewaowmgtleeme nt st r
ombuds’ authority to accept notice should be explicit and effectively disseminktest
importantly, the ombuds should not be assigned to a position or giverei@lkasponsibilities
tha would be inconsistent with sudmsavowals of agencyif these conditions are met, the
ombuds can be fairly confident that, under the Restatement, he or she will be found to have
neither actual or apparent authority
Nonetheless, echoing the cautions expressed by the ABA and IOA, federal agencies and

their ombuds should be extremely cautious when they articulate to constituents and at large about
their standards, mission and functions. Subtteatians may make a dérence.
Communications about most ombuds offices stresssthiey are safe, confidentjalaces to rae
issues of concernit has also been suggested that ombuds maybegart an or gani zati o
to provide safe avenues for potential whistleblavétowever in touting thesdeneficial and
sometimes unique attribigat is very important to avoid any implication that the ombuds has
authority to receive complaints or otherwise servenasfficial conduit of information
(assuming that to bibe cae). Likewise, when communicating about the scope and benefits of

the confidentiality offered by the ombuds office, it is important that constituents understand the

PARTS: Legal Analysis 72



Final Report to ACUS for Conference Consideration ( 11/2016)

tradeoffs of this feature, that if confidentiality is sought and maintained it will nothe
agency on noticeConcomitantly, ombuds must be informed themselaped inform the
constituentabout whaotheroptions there might be for reporting a concern and seeking formal
investigation and/or redress if the ombuds cannot provide theseeserv

As noted above, the directly relevant case law is scant and inconcliisigee is some
case law of interest indicating, by inference, that courts might decline to find agency on the part
ofsomeombudsrad t hat cour tysua@na'yt eemidte rbtaguhentwabeyr's ”
employees seek confidentiality in a given conversation or conversations and then attempt to rely
on these conversations as legal notice to the employer and/or as imposing an obligation to act.
These cases may be useful imiasing defensive arguments should a litigant allege either
actual or apparent agency on the part of the omb8dshargumeng would be reinforced were
there evidence thaéte visitor wasasked to agree that the ombuds is not an agent or conduit of
communication with theageneys a condi ti on of the visitor’'s
office.

Federal ombuds differ widely in purpose and structure and these differences may have
particularsignificance with respect to agencyhile most federal ombuds will be able to make
the case that they are not agerits possible that some officbgaring the ombuds title
particularly among those that serve external constituentsitaated structured and promoted as
a conduit of information to their respective agencies or may reasonably be perceived as such

absent effective communications articulating falctg would negate agency status.
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V. Federal Ombuds and Federal Sector Labor Law?

Federal setor labor law is relevant not only to internal ombuds but also to those external
ombuds who may have causeettgagaepresented employeas well as managementthe
course of looking into issuegurther, to the extent thatnploymentase law discuss
confidentiality under ADRA § 574 in the employment context, it may shed light on its
interpretation generally

The Coalition of Federal OmbudsmanQEO) cautions in its guidance to federal ombuds
that they shoul d be awansandt.hragulatayprovisoonsor “ st at u
internal agency guidance . . . may i mpact on
unit employees, in parti c&1CGDFO idehtifiesia paticukreS8r t h e
7114(a)of the FederaBervice LaboiManagement Relations Statute (FSLMRX®)Section
7114(a)affords to an exclusivleargainingepresentative the right to be represee d at “ f or msq
di s c u s betweem png dr'more representatives of the agency and one or more represented
enployees concerning any grievance or other terms and conditions of empl&yraedtduring

any examination” of a represented empl oyee i

"representative” of the employing agency and (2) the employee requests repogsantht

276 \We note that research has revealed no cases in which the Equal Employment Opportunity Commission (EEOC)

or the Merit Sytems Protection Board (MSPB) has considered ADRA 8§ 574 on confidentiality with respect to

ombuds.

217 3ee COFO Guide, supra note 215 at 6.

2185 U.S.C. § 7114(a)(2) (2012).

2195 U.S.C. 8§ 7114(a)(2)(A). Note that the right inherent in § 7114(a)(2)(A)istoe e mpl oyee’' s ri ght
representation but rather the union’'s right to represe:
interests may be affected by resolutions in individual cases. Relatedly the FLRA has determined that the FSLMRS
does not grant unions a right to represent individual employees in EEO proceedings. Individual employees may

select their own representative who may or may not be a union offidift A, GUIDANCE ON APPLYING THE

REQUIREMENTS OF THEFEDERAL SERVICE LABOR-MANAGEMENT RELATIONS STATUTE TO PROCESSINGEQUAL
OPPORTUNITYCOMPLAINTS 29 n.83 (1999) [hereinafter FLRA Guidance on EEOC Complaints].
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reasonably believes that the meeting may result in disciplinary action,-tdadles\Veingarten
right.280

Shouldthe ombuds be found to be an agerepyresentativas defined under the
FSLMRSand the other thr eshoblkpresentdnder&114(@((R)(Ar he u
be met, then the nexus between the union’s ri
into play. However, importantly even if the ombudsite deemed to be a representative for
purposes 0§ 7114 its stricture may be applicable when in the ¢
management and unit employees are engagkdreforej n or der to understand
rightspursuant to § 7114(a)(2)JAit is important to consider cases in which courts have
addressed th  u n rigbtewits regard t@onfidential conversationshether the confidentiality
originates undeADRA § 574o0r underconfidentiality provisions infor exampleEEOC
regulations and management directiveider ADRA, the impact on confidentialityay
depend onwhethe or not t he un ifopurposesftdescenstraincts oa paftigsa r t y ”

in 8574.

2805 U.S.C. § 7114(a)(2)(B). There is a difference of opinion between the ABA on the one hand, and the I0A and

COFO on e other as to whether or not federal ombuds should handle issues brought to them by represented
constituents that might also be cognizable within an existing collective bargaining relationship or may arise under

any federal or state labor or employmemtda The ABA Standards suggest that ombuds refrain from dealing with

any issues that fall within a collective bargaining agreement or which may arise under any federal or state labor or
employment lawsSee 2004 ABA Standards, supra note 214 at § D(6). In contrast, the IOA states that ombuds

should be able to address employmehated issues-r egar dl ess of the union-—s potent
and notes that ombuds routinely deal with such issues in day to day pr&eti€&JIDANCE FORBESTPRACTICES

AND COMMENTARY ON THE AMERICAN BAR ASSOCIATIONSTANDARDS FOR THEESTABLISHMENT AND OPERATION OF

OMBUDSOFFICES7-9( I nt "I Ombudsman Ass’'n 2006) . Similarly, COF(
chartered specifically to deal with employm&oncerns. Consistent with collective bargaining obligations and
agreements, Ombuds’ <charters also may aut honti ze Ombuds

employee disputes. In this regard, the collective bargaining agreements strekssahe Ombuds role in

empl oyment di sSeelCORD Guide,suprh note P1§ at 6. "Although we offer no opinion on this
disagreement, we note that this study confirms that there are numerous federal ombuds that do handle employment
issues imepresented environments without evident injury to employee or union rights and obligations. We echo
COFO, however, in urging federal ombuds, particularly organizational ombuds, to explore with bargaining
representatives who represent their constitueons their respective legal and ethical requirements might be met

and the interests of these constituents best be served by both entities.
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Turning first to the question e¥hether or notm ombuds might be considered a
“r epr esd antagehcy for@urposes of union represemtaiigparticipation under 87114,
we note that while the question of representative status under the FSLMRS is analogous to that
of agency and notice discussed in the previous section, the analysis is not idéypazlly,
the individual conducting theeeting or investigation involving a bargaining unit employee is
someone within the same management unit or chain as the employaecandingly the
representative status of that individual is notler question Howeverthere are a number of
cases that have examined the representative status of individuals who the union argues are
agency representatives but are sepdnrthast e fr om
regard, the FLRAFederal Labor Relations Authognth as devel oped a “functi
test to determine whether an ThefFdRAwdmthisterd i s an
the Federal Service Labdtanagement Relations Statute (FSLMRS), which sets forth the labor
management system for fedeeahployees and their collective bargaining representatives.
decides representational issues in the federal sector and has jurisdiction over unfair labor practice
(ULP) charges brought against federal agencies or uffbrighe FLRA will find an individal
to be a “representative” of the agency where
2) operates under the control of the agei#éy.

In NASA v. FLRA,28the Supreme Court considered whether an investigator employed in
NASA’' s OffspectwGenemlf(NASAOIG)wasa “r epresentative of t
the meaning of the FSLMRSAIthough this case should be read skeptically given the immense
and relevant differences between odetagsds and |

some gnificance. In NASA, the NASAOIG investigator permitted a union representative to

281See 5 U.S.C. § 7116.
282500 NTEU v. FLRA, 754 F.3d 1031, 1037 (D.C. Cir. 2014).
283527 U.S. 229 (1999).
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attend the interview of a NASA employee being investigated for suspect activities, but limited
the union represent at i v €hesgniopsabsdently filgo a chargen 1 n t
with the FLRA, allegingthat NASAO1 G’ s i nvestigator committed al
l'imiting the represent at Defeedingaganatthe chargepNASA o n i
argued that its Ol Gfwadhenatgeacyre pri ¢ hhe mt Bt 7V
and thus the union had no statutory right to participate in the intervieer Administrative Law
Judge (ALJ) found that the OI G investigator w
NASA had violatedi e e mp |l oyee’ s r i g h fThetFIRA agneedomththee pr e s e n
ALJ on review, and the Eleventh Circuit affirmed.

In a 54 decision, the Supreme Court held that NASKS investigators are
“representatives” of NASA agting withimthe sdope ofthheim ni n g
employmentThe Court disagreed with NASA' s asserti

referr ed o entafive of ageney nfamagementis., the entity that has a collective

bargaining relationship withtremp | oyee’ s wunion,’ " finding inst
7114(a)(2)(B) is not I|imited to investigation
in quédsfthenCdurt noted that “[a]l]s an organi zat

representatives to carry out its functions and, though acting in different capacities, each may be
acting for, and &4 ThosstheaCourt detefminedttithteterm gency . ”
“repentatives” 1is not | i mit dhhtcdlestivalylbargaie who “r
with the emp¥foyee’s union.”’

NASA and NASAOIG further had claimed th#te result of the conflict betwedine two

statutes, the Inspector General Act and the FSLM&8at OIG personnel are precluded from

241d. at 23334.
2851d. at 236.
2881d. at 237.
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being treprad eadntast “ve[s]” of the agencies they
FSLMRS®’"Nevert hel ess, while the Court recognizec
various Ol G's would enjoy a great deal of aut

investigative office, as contemplated by the IGA, is performed with regard to, and on behalf of,
the particular agency in which it is stationed. In common parlance, the investigators
empl oyed in NASA’'s Ol G ar e un (g uhensattinggwthenthey * r e
scope of the&®r employment .’
NASA and NASAOIG also had raised confidentiality concerns about permitting union
representation at employee investigatiombe Court did not downplay the risk to confidentiality
but rather explained:
NASA and its OIG are no doubt correct in suggesting that the presence of a union
representative at an examination will increase the likelihood that its contents will be
disclosed to third parties.That possibility is, however, always present: NASA and
NASA-OI G identify no | egal authority restri

matter with others. . . Though legitimate, NASA and NAS®1 G’ s confi dent

concerns are not weighty enough to justify a-textual construction of § 7114(a)(2)(B) .
289

In contrast, iMNTEU v. FLRA,2°the D.C. Circuit affirmed the FLRA decision below

finding that covered Internal Revenue Service (IRS) personnel are not entitled to union

2871d. at 237.
The dissent disagreed: “Agnarahtéed lhyistatuiefandtchmenonly@ndsrstoochad & p e n d
practical reality—an i nvestigator employed withtcouNASA se @I &s evnl |

management within the meaning of § 7114(a)(2)(B). Perhaps there are exceptional cases where, under some
unusual combination of facts, investigators of the OIG might be said to represent agency management, as the statute
requires ’ld. at 262.

289d. at 243244. Thus the Court appears to rely chiefly on its textual construction of § 7114(a)(2)(B). Although

the Court did not discuss the law of agency, its reasoning may have some basis in common law agency-principles

t he Cloaimdguage, referring to Ol G work as being perfor mec
suggestive of the agent/princiopal relationship. Note
Air Force Base v. FLRA, 316 F.3d 28286-87 (D.C. Cir. 2003)[@over AFB) discussed furthanfra, note358,

rejected allegations that wunion representation at for m

expectations of confidentiality under ADRA 8§ 574, Title VII, and EEOC regulations.Doter court found that
whatever potential confidentig} issues there might be were not substantial enough to warrant proscribing the
union’s right to be present.

290754 F.3d 1031 (D.C. Cir. 2014)
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representation at suitability interviews conductedhgyOffice of Personnel Megement

(OPM) investigators because OPM investigators do not act as "representatives” of the IRS during

the interviews.Theomurt consi dered whet hetsfuhchomanBLRA “ pr c
controltesend summari zed t he FsLi®RiAefats inthechse, statingt on o f

[ T] he Authority first concluded that OPM
function’ (and not any anki8vedtigatimg doverec[PPMw h e n

personnel] . . . The Authority also determined th®PM investigators do not operate
under agency control during interviews of cacerpersonnel because . . . OPM
investigators are “legally inolkdsepraueaynt » of

. . to tell OPM how its investigators should go abaonducting their investigatory
inter?i ews."”

TheD.C Circuit r egregumantt hteh autnitomeé sFLRA’ s f u
wasintreasonabl y Suproadme "Cow rNkBA& thlkeat di ngebshi gat
be ‘representatives’ of an agency even when t
and insulated fr om ag kdistiyguisShingNASA fifora theefaxcisef or con
NTEU, t he D. C. Ci r c[d]espite tiecansiderabte audoncenyg enjoyedably the
NASA-OIG investigators, they were nonetheless employed by NASA and supervised by the
NASA Administrator. . . .Here, the OPM investigators are not IRS employees and are not
supevised by the IRS Commissioe 2. ”

The court also considered whether the FLRA acted arbitrarily in finding that OPM
investigators do not perform an I RS “function
interviews of covered IRS employeedn the first point, theourt found thathe OPM
i nvestigators did not pefedemlreguladons hl aRtS ““ef xupnrce si sol
entrusf] to OPMthe role of conducting suitability investigationscofvered personnéf®® On

the secongboint, the court held thahel RS di d not “control” the inv

211d. at 1037.
2921d. at 1044.
2931d. at 1046.
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agency neither *“tell[s] OPM how its investiga
i nterviews,” no‘ralld&eM’ & h ete motperinitounionpayrticipaton at

the inteaviews’?** Thus, the court concluded that that t|
‘“representative of the agency’ | anguage in 5
control analysis in determining its applicabilggl non . .. and thatthe Abtor i t y’ s appl i c

of its interpretation to OPMonducted suitability interviews of covered IRS personnel is not
“arbitrary, capricious, an abuse of d¥®scretio
In another FLRA caséension Benefit Guaranty Corp., Washington D.C. (PBGC),?*®the
Aut hority considered whether a “neutral” EEO
agency” when i nt er WniPRGE,the ggencymdused a coptrhctoyt@ e s .
i nvestigate an empl o yDumngthe couse ahthd invdsti@ionctlemp | ai n
contractor interviewed 11 unit employeéhe union was not notified of ongen the chance to
participate imany of the interviews, and sudzgiently filed an unfair labor practice charge with
the FLRA claiming that the agency had violated its formal discussion right under 8
7114(a)(2)(A).
The PBGC arguethat the EEO investigatorcouldriote a “r epr esent ati ve
agency” wi tdof $17114 beeause alllemployees in its EEO office must be
“ n e u t%rCarversely, the union claimed that the case was analog884 ®oston,?*8in
which the FLRA had held that contract EEO inv

interviewing coered employees during the course of an EEO investigalimipoth SSA Boston

2%1d. (internal quotations and citation omitted).

25|d.at1047(dii ng Nat'l Treasury Emps. Union, 41
Fed' n of Gov’'t Employees, Local 2343, 144
2% 62 FLRA 219 (2007)RBGC).

2971d. at 220.

2% 30c. Sec. AdminOffice of Hearings & Appeals, Boston Region, 59 FLRA 875 (2008A Boston), recon.
granted 60 FLRA 105 (2004).

4 F.3d 50 (D.
F.3d 85 (D.C.
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andPBGC, the contractors were appointed under memorandum agreements with identical
| anguage, which required agency employees “to
investigaton[ ] and . . . ‘“to furnish testimony und
matters pertai n?fhFRyrtheérdhe mémorantadingotedsthie nespective
contractors to provide weekly reports to the agency EEO Manager and to s#beooitripleted
investigative file to the agencylhe FLRA concluded that its finding 85A Boston applied in
PBGCtotheeffect hat “ Respondent had an official obl i
complaints, and the fact that a contractor, rather thagemcgt employee, was designated by the
agency to conduct these investigations does not diminish the relationship with the
Respon®ent .~

Although inSSA Boston the FLRA had not commented on whether neutrality affects an
empl oyee’ s st at sestatieedt armlgzeddle essue at lengtBASCE. €eThe
FLRA began its discussion of neutralityflBGCby noting that “neutralit
the status of a contr aclhRBGC, hesFLRAexptaiges that,yn “r epr
SSABoston, “[t] he fact that the contractor . . .V
otherwise affect the Authority’s fin#ing that

The FLRA rejected the Admirtisr at i ve Law Judgé’as (@ALl'Jdn'eu)t rca
agency employee “is quite different” from one
“per s onn ednd therefiore asithe BEOC investigatoPBGC“ was acti ng essen
a neutrall[,] ) ) . .. inkestigative]iintenviews [wast neither penedicialat t h

to the EEO process no f%?Imit deagision, ¢hd FLRA coynteradghatF S L MR

29PBGC, 62 FLRA at 223 (citingSA Boston, 59 FLRA at 880).
300,

3011d. at 223.
3021d. at 238 (opinion of Richard A. Pearson, A.L.J.).
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“the Judge’s acknowledgement that wunions have
‘“personnedndemcut ntshe [ PBGC’s] <claim that t heg
insulates an agency from this statutory requirement, as personnel functions may, in many
instances, be ch*®racterized as neutral .’
Additionally, the FLRA rejected the contention that@ Evestigators cannot be
“representatives” under 8 7114 because EEOC g
from being “represent at invoactuding thatthe¢ ihvestigatogre nci e s

could be representatives within meaninghef ESLMRS, the FLRA stated:

EEOC guidance requires that each agency set up independent lines of authority for its
EEO and personnel programs to assure the independence of the EEO process and to avoid

“I'ntrusion on t he Il nvestigations and del
representatives and offices responsible for defending the agency against EEO
compl aTmé sglui dance thus uses the term “rerfg
that of agency advocate, and does not imply that employees serving under the EEO
functonarenb, i n a general sense, Ast¢hpreqilatenst i ng
t hat govern EEO investigations make <cl ear,

A g e n ¢ yceotdancerwitraEEOC directivé®!
Many of thecaseghat consider the formndsubstance of interactions to whitte
uni on’ s r8i7ld4attash asheydetate tcwonfidentiality under ADRAnvolve
workplace discrimination or harassmetitis thereforeamportant to understand the EE€qual
employment opportunityjomplairt process in the federal sector as it differs from that in the
private sector in several pertinent respects.
The EEO complaint process for the federal sector places specific emphasis on informal
resolution of complaintsTo that end, federal employeesishtry to resolve their allegations of
di scri minat i-ocoompluaiimtg” aprfgpaess before filing &

(Equal Employment Opportunity Commissiofjhe process begins when an employee contacts

3031d. at 224.
3041d. (internal citations omitted).
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an agency EEO counselofhe EED counselor will meet with the employee about the

allegations and explain the EEO proceasthis point, the employee must attempt to resolve the
complaint informally either through “traditio
participatinginh e agency’' s EEO Al ternat ifthematercamatt e Re s
be resolved at the completion of counseling or ADR, the EEOC issues to the employee a notice

of the right to file a formal complaint, at which point the employee has 15 dags teitlie a

formal complaint or to chose not to pursue the matterther.

Filing a compl aint begi nGncetnbtibed byfthe EE®E&] ¢ o mp
that aformal complaint has been filed, the agency has 180 days to assign an EEO invdstigator
investigate the incident and issue a report on its findittgaAfter the investigation is completed,
the complainant may request a hearing before an EEOC Administrative Judge or elect to receive
a final agency decision without a hearirig.either evat, the agency will issue a final order
based on its findings and the decision of the EEOC Administrative Judge, if there was a hearing.
The empl oyee may appeal the agency’s final or
If the complainantisito sati sfied with the EEOC's appell at
a request for reconsideration with the EEOC or may file suit in the appropriate federal district
court within 90 days of receiving the decision.

Significantly, the precomplaintstagée s k nown a s staghoentrasting witb r ma |
the “formal” st age,.?3°ditlecvd itselffpevidesdomgoifidentiality byi s f i |

prohibiting unauthorized disclosure of information obtained by employetege BEOC or its

305Note that an EEO investigator is not the same as an EEO counselor. An EEO investigator acts as a neutral fact
finder who collects and discovers information relating to the claim (or claims) in the compider investigation

and prepares an investigative report for submission to the agency. On the other hand, an EEO counselor is an
agency or contracted individual who, serving as a neutral, provides an environment for open discussion leading to an
attemp at informal resolution prior to the filing of a complairiee MD 110, infra note 316 at Ch. 2 8§ LA, D.

306 As indicated in some of the case law discussfd,t he use of “informal” and “for ma
stages of federal sector EEO peesing may in some instances have distorted the analysis for tribunals attempting to
interpret “formal” in FSLMRS 8§ 7114(a)(2)(A).
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agentdan the federal government at thei n f opreroanpldint stageUnder Title VII, the
Commission:

[S]hall endeavor to eliminate any . . . alleged unlawful employment practice by informal
methods of conference, conciliation, and persuasiothing said or doa during and as

a part of such informal endeavors may be made public by the Commission, its officers or
employees, or used as evidence in a subsequent proceeding without the written consent of
the persons concerned. 3%/,

Il n additi on, (falitytpftodsionslimposs crimimahpénalties an any EEOC
empl oyee who discloses information J%tained i
Although Title VII protects against unauthorized disclosure of EEO information by the

government, it does notleerwise guarantee confidentiality in the EEO proégss.

The EEOChas implementedi t | e VI I ' s nondisclosure provi

regulatons® For example, 29 C.F.R. 8§ 1601.26 (“Conf

(a) Nothing that is said or doneudng and as part of the informal endeavors of the
Commission to eliminate unlawful employment practices by informal methods of
conference, conciliation, and persuasion may be made a matter of public information by
the Commission, its officers or employeesr used as evidence in a subsequent
proceeding without the written consent of the persons concerned. This provision does not
apply to such disclosures to the representatives of Federal, State or local agencies as may
be appropriate or necessary to thayaag out of the Commission's functions under title

VII, the ADA, or GINA: Provided, however, That the Commission may refuse to make
disclosures to any such agency which does not maintain the confidentiality of such
endeavors in accord with this sectianim any circumstances where the disclosures will

not serve the purposes of the effective enforcement of title VII, the ADA, or GINA.

30742 U.S.C.A. § 200®(b) (2012). Interpreting the provision on rdisclosure in the text of Title VII, the court in

Mosl ey v. General Mot ors Corp., 1975 WL 437160 (E.D. M
confidentiality was important where @tyes of employment discrimination are concerned. . . . The clearest and most
absolute prohibition is . . . in [§ 200@& which prohibits the disclosure of the charges [of discrimination]

themsel ves.”

3085ee 42 U.S.C. 88 20008(b), 2000€8.

39Gee Sofiov. Sec’'y of Treasury, EEOC Appeal No. 01873285 (1
federal employees confidentiality in pursuing compl ai nf
30529 C.F.R. 8 1601.26 (repeat i nigsaidbreonéduingandasapaitof Ti t | e
the informal endeavors of the Commission to eliminate unlawful employment practices by informal methods of
conference, conciliation, and persuasion may be made a
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(b) Factual information obtained by the Commission during such informal endeavors, if
such information is otherwise obtaisle by the Commission under section 709 of title
VII, for disclosure purposes will be considered by the Commission as obtained the
investigatory process.

I n the fcodmpladi dtp’r epr ocesSTEEOCEEQ] ecopmoel
notreveal the identity of an aggrieved person who consulted the Counselor, except when
authorized to desoby the aggrieved person, or until the agency has received a discrimination
complaint under this part fr o’thFuthemEEOPer son i n
hearings conducted as part of the for mal comp
and are thus c3 énsddition,EEOC rulespropihit public disclbsure of
certain recordé®®

The EEOC’'s 1614 theusaof Atérnatove BisputeeRasdlationd ADR)
in the feder al EEO process and require that a
alternative dispit%AreDR ensuosltu tbieo no fpfreacogemaimiahtio r b ot
the formalcomp ai nt 3°rTh ee £Hrm@A@atay guidance for federal agency EEO
programs, Management Directive 110 (MD 110p cl udes t he EEOC’' s ADR *
which provide thaainy agency EEO ADRrogram musincludeconfidentiality3°

Significantly,MD 110 refers to thenpvisions of ADRA 8 574t Chaptetl.A.3
(“Confidentiality”):

Confidentiality is essential to the success of all ADR proceedi@gsgress recognized

this fact by enhancing the confidentiality provisions contained in 8§ 574 of ADRA,
spedfically exempting qualifying dispute resolution communications from disclosure

31129 C.F.R. 81614.105(g) (2010).

31229 C.F.R. § 1614.109(e).

S13gee29 C. F.R. 8 1610.17. The Commi ssion has stated in
charges of employment discrimination, charge conciliation information or unaggregated EECdstiavelyederal

sector complaint files ar eSeeRr@AFredquendy®dked QuastiohseEE®® t hi rd pal
https://www.eeoc.gov/eeoc/foia/fag.cfm#q15.

31429 C.F.R. § 1614.102(b)(2).

315|d_

316 EEOCMANAGEMENT DIRECTIVE 110,Ch. 3 8 II(A)(3) (emphasis added) [hereinafter MD 110].
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under the Freedom of Information AdRarties who know that their ADR statements and
information are kept confidential will feel free to be frank and forthcoming during the
proceeding, without fear that such information may later be used against them.
maintain that degree of confidentiality, there must be explicit limits placed on the
dissemination of ADR information. . . .Confidentiality must be maintained by the
parties by any agency employees involved in the ADR proceeding and in the
implementation of an ADR resolution, and by any neutral third party involved in the
proceeding.The EEOC encourages agencies to issue clear, written policies protecting the
confidentiality of what is said and done during an ADR proceediag.

In light of these robust confidentiality requirements in federal EEO ADR proceedings,
the treatment of this confidentialitynder federal labor law may be instructive for ombute
also offerconfidentality. The FLRAhas interpreted § 7114(a)(2)(A) concerningahe i on’ s
right to notice and an oppor twitmamplgyeesinthdoe pr es
context of both the formal and informal stage of EEO proceedings and, to a lesselirextent
context ofagency investigationsf casedefore the Merit Systems Protection Board (MSP8).

To defend against a charge alleging that the union was denied its right to be present at
formal discussions under § 7114(a)(2)(A), an agency must show that not all of the required
statutory elements were present at the time of the meeting at issue hiaithe. ¥wo elements
in addition to the question of representative status discussed abpaeticular merit closer
analysisheré® The first is whether or not a meeting

the meaning of § 7114(a)(2)(AAlthoughthe FLRA examines the totality of circumstances in

3171d. at Ch3 § 1.A.3. In addition to confidentiality, MD 110 cites to the provisions of ADRA defining ADR
“Neutrals.”

318 The MSPB is an independent, qupslicial agency charged with protecting federaritgystems. It adjudicates
allegations of partisan political and other prohibited personnel actions within the civil service and provides federal
employees with an opportunity to appeal alleged abuses by agency managismamouT MSPB,
www.mspb.gov/Aout/about.htm.

S¥With respect to the “discussion” element, the FLRA ha
“me et $en1gd" TAC Fighter Group, Kelly Air Force Base, 15 FLRA 529, 532 (198&)ly AFB). Virtually

any meeting involing unit employees and management will satisfy the discussion elemtii@re does not have to

be an actual dialogue, debate, or conversatten.FLRA, GUIDANCE ON MEETINGS2 (2015),
https://www.flra.gov/system/files/webfm/OGC/Guidances/MEETING S%20G UIQAB%620828-15%20final. pdf;

see also, e.g., U.S. Veterans Admin., Wash., D.C. and VA Med. Ctr., Brockton Div., Brockton, Mass., 37 FLRA
747, 754 (1990) (finding that a meeting held by management to distribute copies of new work schedules to
employees satigfid t he “di scussion” el ement.)
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each case to determine formality, it has identified a number of relevant factors to aid in this
analysis. Such factors include:
(1) the status of the individual who held the discussions; (2) whetherotgy
management representatives attended; (3) the site of the discussions; (4) how the
meetings for the discussions were called; (5) how long the discussions lasted; (6) whether

a formal agenda was established for the discussions; and (7) the manrtechintive
discussions were conduct&d.

These factors are meant to be illustrative and other factors may be persuasive in a
particularcasé?! The FLRA's Office of General Counsel F
the more significant the subject mattétloe discussion, the less the Authority will rely upon the
enumerated factors to establish formallyhus, i n some situations, th
di scussion [is] suffici®nt in itself to estahb

The FLRA has found a range of discussjansluding some that might be considered in
the vernacular to be informal t o be “f or mal ” dtihasdatesrsnedahats . Adc
discussions held in the contextaifernative disputeesolution procedures under § 7114 can be
formal discussios3?® With respect to mediations and other facilitated discussions, the FLRA
has stated that formality i@t diminished when theofmat of the discussion consistspoivate

caucuses between the parties and the neétr&urther inLuke I, the FLRA rejeced the

320 General Servs. Admin., Region 9, 48 FLRA 1348, 1355 (1994).

3213ee, e.9., F.E. Warren Air Force Base and AFGE, Local 2354, 52 FLRA 149 (19@&Yén AFB). InWarren

AFBt he FLRA concluded it IeagencywouldHold gn informplimaeting to mforen” t ha't
employees that they were targets ofaredudtiehor ce because of the “gravity” of
announcementld. at 156.

322 See GUIDANCE ON MEETINGS supra note 319at 3 (quotingiVarren AFB, 52 FLRA at 156).

323Gee, e.9.,DoverAFB, 316 F. 3d 280 (holding that mediation sessi o
“formal”™ discussion).

3243ee Luke Air Force Base, Ariz., 54 FLRA 716, 72% (1998) (uke 1), rev'd sub nom. Luke Air Force Base,

Ariz. v. FLRA, 208 F.3d 221 (9 Cir. 1999) (unpublished table decisioh)ke I1), cert. denied 121 S.Ct. 60 (2000)

(Luke AFB). Three Luke cases are discussed in this analysisukinl, the FLRA determined that a mediation of a

formal EEO complait was a formal discussion concerning a grievance within the meaning of 8§ 7114(a)(2)(A). In

Lukell, t he Ninth Circuit over tlukehmldingthht&EEG-compintsareenatr | i er d e
grievances under § 7114 because they are govesnseparate and distinct statutory procedures. In Luke Air Force
Base, Ariz., 58 FLRA 528 (2003) (Luke 111), 6 Dotehe Aut hor |
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contention “that a facilitated discussion in
never be ‘formal’ und#®YThsee chtLiRoAN s7tlaltde(da )t(h2e)r(eA)t
statutory right to notice and an opportunity to be gmésluring a discussion is not diminished
when the discussion between employees and agency representatives is conducted in a non
confrontational manner3t hrough a neutral thir
|l lustratively, the FLRA has gf%4und the fol
T A mediation of an employee’s for mal EEO c
agency representative present was outside
session lasted several hours; and notes from the meeting were de$ttoyed.
1 A 20-minute phoe interview conducted by an EEO investigator of a unit employee
to obtain information about another empl o

notified in advance of the call and informed it would be tauerdef?®

1 A meeting to advise an employee of hisriaplace duties, held in accordance with an

MSPB settlement, and which was attended by the sdewetisupervisor; the

AFB, held that a mediation of a formal EEO complaint was a formal discussiceming a grievance which the

union had a right to attend pursuant to § 7114(a)(2)(A).

3253ee Luke I, 54 FLRA at 729.

3261d, InLukel, t he agency’s representative was not present at
through the EEO counselor who attempted to mediate the case. The FLRA stated:

[1']t is clear that [the part i essttflementgposition®t andthagteey i n r ¢
were no less engaged than if they had been speakingofdica c e . . . . The Union’s ir
represented at fade-face negotiations of a grievance . . . applies as well, in our view, to a negotiation

conducted through a mediator. Under these circumstances, the [agency representative] was effectively
present at the January 19 mediation/investigation session. Thus, the nature of the communication during
the mediation/investigation session on Januaryde® chot undermintine overall formality.

327 Ample FLRA authority exists on this subject, and the FLRA has noted that variations in factual circumstances

affect its analysis of formalitySee Warren AFB, 52 FLRA at 157. For further discussion and exampiesises,

see generally h e F GURANCEBON MEETINGS supra note 319

8y. S. Dep’'t of Agric., Forest Serv., L®&3020Pm.dres Nat |

Soc. Sec. Admin., Office of Hear8rmgyad79@104. Apps., Bos.
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meeting | asted approximately one hour and

mandatory?°

I n contrast, meeting’ iafr et Hey sard kseHor tt oi
unscheduled®? employeeinitiated®*c onduct ed wi t hi n t FPevitheunm | oyee’
formal agendd or there was no transcript or notes taken of the me&inimp addition, the
FLRA has statedptehasabdnalkisumleas toltimegmgpoleg counseling
sessions—woul d not constité&te “formal” discussi ons:

The second i mportant el ement of 8§ 7114(a)(

di scussion as descr i be donielpolitylrepradicezot gerteral:  a gr
condition ofTheteermflcoyment ohs indefinedimghe BSLMRSas ”
“personnel policies, practices, ¥%Aotdoritynat t er s
precedent has established thattther m “ condi ti ons of empl oyment’
wit h the term *“ ivehictkkwouwdycoveronostif not allanteshal employment

issues that are likelyto cometoanombtidsDe s pi t e the breadth of “co

e mp | oy theRLRA aid the cous have struggled tdefine the scope of therm

0y. s. Dep’t of Labor, Office of the Assistant Sec’y fo
3313ee Def. Logistics Agency, Def. Depot Tracy, Cal., 14 FLRA 475, 477 (1984) (meeting held to announce
changesinsickleev pol i cy; | asted “no more than” 10 minutes); M

FLRA 1332, 133836 (1992) (meeting held to request volunteers for overtime assignment; lasted 10 minutes).

325eeU. S. Dep’'t of Energy, Rocky Flats Field Office, Gol
dropp[ed] by” desk of EEO representative to discuss em
333|d.

3343ee Soc. Sec. Admin., Balt., Md., 15 FLRA 525, 527 (1p@#eeting lasted less than 5 minutes).

3353ee Def. Logistics Agency, Def. Distrib. Region West, 48 FLRA 744, 745 (1993).

336 See Immigration & Naturalization Serv., N.Y. Office of Asylum, Rosedale, N.Y., 55 FLRA 1032, 1034 (1999).

337See Soc. Sec. Admin., 4 FLRA 28, 28 (1984). The FLRA reached this conclusion based on its review of the

|l egi sl ative history of the FSLMRS, in which the word *“:
S U b s t—+ enacteaifito law as § 7114(@)(2)®™)“ i n or #er ct eama|[ Congress’s] inter
subsection does not require that an exclusive representative be present during highly personal, informal meetings

such as couns e ldi(gtigg 1834eCong.iRecn29187 (1978)).

3385 U.S.C. § 7103(414).

339See Davis Monthan Air Force Base and AFGE Local 2924, 64 FLRA 85, 90 (2009).
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grievance” in the context of determining whe

processes are covered®y1143° A “ gr i evanc e §871030fthd ESEMRSIissbed i n

(9) “ge’l emaans any compl aint
(A) by any employee concerning any matter relating to the employment of the
employee;

(B) by any labor organization concerning any matter relating to the employment
of any employee; or
(C) by any employee, labor organizationagency concerning-
(i) the effect or interpretation, or a claim of breach, of a collective
bargaining agreement; or
(i) any claimed violation, misinterpretation, or mipéipation of any law,
rule, orregulation affecting@nditions of employment. . . .

The D.C. Circuit has construed the term “g
statutory appeal processes and negotiated grievance proc&daresthe FLRAater adopted
this position®**?> However, the Ninth Circuit has held that complaints of discrimination brought

under EEO procedures dot constitute grievances within the meaning of the FSLMRS.

3405eeNucl ear Regul atory C67fh987hsccald®. BLRBRepb60, 066RBMeal th anct

Servs., Dall., Tex., 23 FLRA 104 (1982) (meeting to discuss impitatien of group performance standards);

Dep’t of the Ar my, New Cumberl and Army Depot, New Cumb

implementation of compressed working schedule); Veterans Affairs Med. Ctr., N.Y., 47 FLRA 1072 (1993)

(meetirg to announce change in the procedures for shipping and receiving) in which the Authority found these

di scussions concerned grievances. I n contrast, the Auf

“particul ari zed app mplayeetrd stii e cavdred andgy ® 1114@Y2)FEeNTEIIv.e e

FLRA, 774 F.2d 1181, 1186 (1983 TEU).

3415ee NTEU, 774 F.2d at 1188 9 ( “The i mpact of these individual compl

regardless of whether the aggrieved employee opts to pursue a negotiated grievance procedure or an alternative

statut ory DpverdrBe3deurt3da.t ” V@it sugpbdrt from our precedent NTEU, 774 F.2d at 1186

87,we readsection 7103(@)(9)s br oad definition of *‘grievance’ as enco

pursuant to a negotiated grievance procedurdtage filed pursuant to alternative statutory procedurgs.

3423ee Bureau of Prisons, Fed. Corr. Inst., Ray Brook, N.Y., 29 FLRA 584, 590 (1B8TRay Brook)

( “ [orGi$tent with the rationale in the D.C. Circuit's decision in NTEU v. FLRA, we contlildat a “gri evanc

within the meaning o$ection 7114(a)(2)(A an encompas s & sesatscalukaltl, 528y LRAgtpeal . ")

533 (“We reaffirm the AutDoenas affrmed byphe B.€.iCiocuitddover ABw. s et f
[

0|
FLRA,tha t he broad definition of ‘grievance’ under the F
N[egotiated] G[rievance] P[rocedure] as well as complaints filed under alternative statutory procedures of the
EEOC. ") .
343See infra note 353and accompanying texdee also Lukell, 208 F. 3d 221 (“[ Clompl aints
EEOC procedures . . . are discrete and separate from the grievance process to which 5 U.S.C. [§] . . . 7714 [is]

directed. (internal quotations omitted)).
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In Internal Revenue Service, Fresno, Cal. v. FLRA,***the Ninth Circuit Court of Appeals
consdered whether the union had the right uri&r14(a)(2)(A) to attend a conciliation
conference hel d t o -congpkiothllegatiors of dischrmpnatomhee’ s pr e
employee inRSFresnoc ont acted the agency’s EEO counsel o
discrimination after being informed that she would be forced to accept a grade reduction if she
accepted a new training positiomhe counselor held a conciliation session between the
employee and an IRS representative in an attempt to resolve theinfatteally.

Notwithstanding the fact thatthece i | | ati on occurrprd at the E
complaint stagethe union filed a unfair labor practice charggLP) with the FLRA, alleging
that the I RS violated sectrmabdiscugsbricéncanng® ) ( A) b
grievance or condition of e napoppoytunieytotbe wi t hout
present® The FLRAbelowhadd et er mi ned that the conciliatior
held in an IRS conference room, was scheduletivance and so was not impromptu, and was
attended by [t he ¥5pelFORAealsofosnd that thepneeeting cenoerned’a
“grievance” based on the term's definition in
grievance asy.. anemployeencpnceaningany niatter relating to the
empl oyment of t3 & lightofits fimdingsethe.FLRA held that'the IRS
viol ated the union’s right wunder 8 7114(a)(2)
an oppominity to attend the conciliatiotf®

On appeal to the Ninth Circuit the IRS contended that the FLRA erred in finding that the

meeting was “formal”™ and concerned a “grievan

344706 F.21 1019 (9th Cir. 1983)IRS Fresno).

3451d. at 1022.

346 1d. at 1023.

3471d. at 1024.

|d,. at 1022. The parties did not dispute the fact tha
“representative” of management .
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conciliation would violate EEOC reaations requiring confidentiality in the pcomplaint EEO
processl n reversing the FLRA, the court held that
U.S.C. 8 7114(a)(2)(A) do not apply t3% an EEO
Theourt first addressed whether the meeting
regulations governing the poemplaint process an EEO counselor is required to seek a
resolution of the matter on an informal basisThi s opportunity for infor
a key element in the EEOC complaint procedure; the EEOC requires employees alleging
discrimination to exhaust the precomplaint procedures of [29 C.F.R. § 1614.105] before filing a
formal complaintandaci vati ng f or mal s t3 phecourhwentondo EEOC pr
state:
[W]hile the Authority acknowledged that the purpose of the meeting was to resolve
informally a discrimination dispute in which a formal complaint had not yet been filed

with the EEOC it failed to give adequate consideration to thest critical circumstance.
The meeting was convened by [the EEO counselor] under the EEOC procedure . . . by

3491d. 1022.
3501d. at 1024. Busee Timothy J. Tuttlelhree’s a Crowd: Why Mandating Union Representation at Mediation of
Federal Employees’ Discrimination Complaints is lllegal and Contrary to Legislative Intent, 62A.F.L. REV. 127,

161 (2008) in which Air Force Major Timothy J. Tutte , argues that in the EEO contex
di fferentiate between an ‘informal’ complaint and an ‘|
Congress intended for “informapemsuasidenbftoobhéeusce
di scrimination complaints after “investigation,” wl

Thus, the mandate directing government agencies to engage in informal methods of resolution clearly
continues tdve in force after a charge has been filed. TR&Fresno court seemed to recognize this as it
analyzed the facts and discussed how the attempt at settling the dispute using mediation is resolving it on
an “infor mal basis.”

But Tuttle goes on to say:

Later in the [RS Fresno] opinion, however, the court seems to get confused about the difference between a

formal complaint and informal resolution of the dispute. . . . While the Civil Rights Act requires an attempt

at informal resolution of a discrimitian complaint after a formal charge has been filed, the codRSn
Fresnoseems to be saying that after a formal compl aint
activated, implying that all stheGvdRidghts Acbomahdatesrae on ar
“opportunity for infor mal resolution” throughout th

IRS Fresnocourt’'s decision focused on the text of [ Ti t|
settlanent processes are to be attempted throughout the complaint cycle and created a more useful
precedent.
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which an EEO counselor seeks to resolve discrimination charges in the precomplaint
stage on atiinformal basis. 3!

In light of the “basis and purpose of the meetintipe court held that thdiscussion was

informal rather than formap?

Second, the court addressed whleaholdiegthat he me
pre-complaint allegatiors of discrimination do not concern a grievance, the court found:

The union's interest in the statutory EEOC procedure is not the same as its interest in the

contractual grievance process. It has duties and obligations under the negotiated

grievance mechanism, for example, but it has no such institutional role in th€ EEO

process. Similarly, there is no reason it should have the same rights in the EEOC

procedure as it does in the contractual grievance procesp/N]e .decide that the EEOC

claim of discrimination in this case did not constitute a "grievance" witleimbaning of
5 U.S.C. § 7114(a)(2)(AF?

Turning to confidentiality, théRS Fresno court acknowledged that EEO regulations
“prohibit[] an EEO counselor from revealing t
person files a formal complaintofdic r i mi nati on,” and stated that
confidentiality during early stages of an employment discrimination claim serves to facilitate
informal resolution of disputes and to encourage employees with discrimination complaints to
pursue andexploteh ei r cl ai ms wi t FPDTihe court @acded thatthe r et r i but |
comparable provisions of Title VII governing private sector EEO procedures support its
interpretation:

Those provisions, and their legislative history, stress voluntary compliancd Tutlth

VII] and prohibit public disclosure of discrimination complaints prior to the institution of

formal proceedings. . . . Although these provisions relate to discrimination in the private
sector rather than in federal employment, they illustrate Cengret concer n wi t

3%11d. at 1023.
3%21d. at 102324.
3531d. at 1025.
3%41d. at 1023.
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confidentiality of EEOC investigations and its belief that confidentiality is important in
achieving voluntary compliance with the goals of Title $H.

Almost twenty years aftdRS Fresno, in an unpublished decision the Ninth Cirdait
Luke 11%°® considered whether the union had a statutory right to be present at a mediation of a
covered empl oy eddssrimb&idjec @ampmli aitn on during the
s t a dRelying on its earlier precedentliRS Fresno, the courfoundthat the topic of the
meeting— the EEO complairrdi d not concern a “grievance” wi
FSLMRS. Thus, the court held that because the union failed to establish all four elements of §
7114(a)(2)(A) it had no right to be presentre mediatioreven after a complaint hdeten
filed.3>’

The FLRA and the D.C. Circuit have declined to follow the Ninth Circmt2003, the
D.C. Circuit Court of Appeals decid&bver Air Force Basev. FLRA>*®0on t he wuni on’ s r
under § 7114(a)(2)(Aptnotice and an opportunity itend discussions of formal EEO
complaints. Dover AFB involved a complaint of discrimination filed by Jones, an Air Force
employee and member of the bargaining unit at Dover AKBies requested mediation of his
complaintpursuant to EEOC regulations, and the Air Force assigned a mediator to the dispute.
Prior to the mediation, Jones and the agency representative, an Air Force Judge Advocate

General attorney, signed a confidentiality agreement that applied to the medfdteon

3551d. at 1024.
356 |_uke Il, 208 F.3d at 21.
357 |n a onepage analysis, theuke Il cout stated:

UnderlIRS, Fresno Serv. Ctr. v. FLRA . . . “grievances within the meani
include [the employee]’'s complaints because they w
“discrete and separate from the gr[iiesvlandier epcrtoecde.s”"s |
that the collective bargaining agreement explicitly excludes discrimination claims from the grievance
procedure also suggests t hSeetid Berasethe fahuary 19 smeeting@id n ot
not conceaces*gwiéwhwan the meaning of Section 7114,
element of Section 7114. The union therefore had no right of representation at the meeting. As such, Luke
did not violate Section 7114 when it failed to give the union aaifcthe January 19 meeting.

Id.

358316 F.3d at 280.
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mediation was conducted by a mediator between Jones and the agency attorney and lasted
approximately six hours, the majority of which was spent in individual caucuses between the
parties and the mediatomhe union was not givemotice orthe oppotunity to attend the
mediaton.Subsequentl y, Jones’ union filed an unf ai
all eging that the Air Forcse had violated the

The FLRA found below that the EWBO mediati o
concerned a “gri eva®@de()(2WA).Omthergrievahce issueetheni ng of
FLRA held that the “broad defini@nyon” of grie
employmenr el at ed compl aint, r &Y ahedURA®jsatddhe t he f or
Ninth CirculR$Fresno, deahiiscihormeilnd “t hat the for mal
apply during EEOC proceedings because those ¢
grievance process’ ” t o°*Ouinsteadlie FLRA eliefF@ RS i s di
Circui t’ s NaponatTreasdreEmployeesunionv. FLRA.3% In NTEU the court had
held that ®“section 7121 [of the FSLMRS] provi
complaints filed pursuant to a negotiated grievanoegquure and those filed pursuant to
alternative st®tutory procedures.”

| mportantly, the FLRA concluded that there
union’s formal discussi ontyprovgibnsinADRAE8%74& 7114
EEOC regulations and guidance, including MD 1Ibe Air Force had argued that the union,

which was not acting as Jones’s personal repr

3591d. at 319.

3601d. (quotingIRS Fresno, 706 F.2d at 1024).
361774 F.2d at 1181.

3621d. at 1187.
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the EEOC proceedings as defined under ADRANoting that the confidatiality provisions of

ADRA apply only to the ®“parties”™ and to the *
contended that allowing the union to participate in the EEO mediation would undermine
confidentiality and harm the EEO ADR process.

The FLRAd sagreed with the Air Force, hol di ng
ADR Act because it was ‘entitled as of right
its formal discussion rights unrEeFLRAnotedi on 71
in the alternative, that ADRA contemplates th
partic®pantisy, the FLRA dismissed the Air For.
“conjectural” in the absenclanfooniitiord®hy actual di

The Air Force appealed to the D.C. Circuit
decision. With respect to the grievance question, the court turned KT E&) precedent foits
“hol ding that a gr i ev an dledpursnantltoiachegastiatdd grievance h o s e
procedure and those filed pur®ThabC. Citcdtalsml t er na

ctedNTEUf or i1its holding that “section 7114(a)(2)

has the right to be psent aany formal discussion of a grievance between management and a

%3Gee5 U. S.C. 8§88 551(3), 571(10) (A), (B). AmarReflorpr ovi de s
admitted as a party, or properly seeking and entitled as of right to be admitted as a party, in an agency proceeding,

and a person or agency admitted by an agency as a part
significantlyd f ect ed by the decision” and who participate wher
364316 F.3d at 284 (citing 5 U.S.C. § 551(3)).

3651d. (citing 5 U.S.C. § 574(a)(1), (e)). Section 574(a)(1) provides that a neutral shall not disclose any

communicat on wi t hout written consent of all the parties, o1
by a nonparty participant, that participant also conse:
a demand for disclosure . is made upon a neutral . . . the neutral shall make reasonable efforts to notify the parties

and any affected nonparty participants . . . . Any party or affected nonparty participant who receives such notice and

. . . does not offer to defend a refusthe neutral to disclose the requested information shall have waived any
objection to such disclosure.”

361d. at 285.Cf. NASA, 527 U.S. at 243 (“NASA and its Ol G are no d
of a union representative at an exaation will increase the likelihood that its contents will be disclosed to third
parties.”).

3671d. (citingNTEU, 774 F.2d at 118%88).
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bargai ni ng nAlthouglethepAlr Bosce attenipted to distingul$FEU because it

involved an MSPB proceeding rather than an EEO proceedinDotlee AFB court stated:

“ [ @ analysis ilNTEU relied upon the text, structure, and legislative history of the [FSLMRS]

and did not rest on the type of grievance in questionWe find no reason to distinguish

NTEU;, we will read the term3®grievance’ as we ¢
After determining that the mediation concerned avgnee, the court addressed &ie

Force’s argument that wunion attendance at EEO

provisions of ADRA and the Privacy Acthe court explained:

This argumenfails because neither of the statutes cited by the Air Force prohibits union
attendance at ADR proceeding§he provisions of the ADR Act cited by the Air Force
concern only the confidentiality of communications made at an ADR proceeding and do
not addess what persons or parties may attend an ADR proceeing.S.C. § 574.
Similarly, the Privacy Act concerns the confidentiality of records rather than what parties
may attend an ADR proceeding, 5 U.S.C § 552a, and this case does not present a
situation where the presence of a union representative in an ADR proceeding would
result in the revelation of confidential information in violation of the Privacy Aat.

other words, neither the ADR Act nor the Privacy Act creates a conflict (much less a
direct canflict) with section 7114(a)(2)(AJ’°

Further the court considered the Air Force

principles” require that “[c]lonfiyagentyi al ity m
employees involved in the ADR proceedingand t he i mpl ement at i n of a
The Air Force had contended that “union prese

the confi dent i #IThetcqurtdishgreeche process. ”

Thi s argument amount s to n o tobt thgt umoar e t h
representatives can keep confidential matter confideritinion representatives are often

in the position of having to maintain confidentialitilore importantly, even assuming

that an inconsistency between an agency manual and a statute constitutes a conflict, the

368 |d. at 285-86.
3691d. at 285.
3701d. at 28687 (internal citations omitted).

37114, at 287 (citingVD 110,Ch. 3§ VII.A.3).
372|d.
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Air Force again fails to show a conflict with the FLRA's construction of section
7114(a)(2)(A)3"

Withrega d t o t he Ai tt hFaotr cteh’'es FalrRjAUnsenconst r uct i
conflicts with EEOC regulations and MD 110 and thatemEEOC regulation 29 C.F.R.
81614.109(¢e), attendance at EEOC hearings “is
administrative judge to have direct kmedge relating to the complaihthe court stated that
“this regulation says nothing3®4about what happ

Of possible additional interest to some ombuls,FLRA and circuit courts have found
that the term “grievance” wunder tlWhyagerki8sL MRS e x
preparing for MSPEnd other hearings and that such interviewsaales o “ f or mal ” meet
under §114(@)(2)(A® “ T h e  Ayahdithe courts have consistently held . . . that when
agencies interview unit employees in preparation for arbitration, unfair labor practice and MSPB
hearings, they mustlow the union to participate’’®

These interviewsveredeemed to fall within §1 1 4 ( a) ( 2)m@A) 'dsi s“cfucs sSi 0 n ¢
thoughtheywerenotan “ exami nati on” @&¥V1l4faN2)(B).Sectop|l oy ees ur
7114(a)(2)(B) provides that represented empl o
examinati on” emfloyea if (1)¢hp exangnatiort iecdnducted by a "representative”
of the employing agency and (2) the employee requests representation and reasonably believes
that the meeting may result in disciplinary action, theatedWeingarten right. This provison

would only applyto a federabmbudsshould he or shpossess statutory or other formal

373|d_
S741d. (internal quotations omitted).
Dep’t of Veterans Affairs Med. Ctr., Long Beach, Cal .

Circuit and D.C. Circuits have adopted this positionasvéeé.De p’' t o f faireNMed. Cta. ,rDenveh Col.

v. FLRA, 3 F.3d 1386 (10th Cir. 1993) (finding that interviews of covered employees by agency attorney in
preparation for MSPB hearing constituted formal discussions concerning a grieWriee); 774 F.2d at 11888
(finding that interview of employee who was scheduled to testify on behalf of another employee at an upcoming
MSPB hearing was in connection with a grievance).

378PBGC, 62 FLRA at 23536 (opinion of Richard A. Pearson, A.L.J.) (citations omitted).
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authority on behalf of the employer to i nves
potential discipline of a bargaining unit employee and then interviews said employee in the
course of the investigatiorStudy data indicates that such a cirstance is unlikely to est

among current federal ombuds.

Conclusions and Recommendations for Agency Officials and Ombuds Offices
on Federal Sector Labor Law

It goes almost without saying thatbuds are not a substitute for collective bargaining
anymore than they are a substitute tbe MSPB or even informal EEO process@4sitors to
the ombuds office should be informed by timbaids office obther optionsboth formal and
informal, and their requirements and the ombuds office should not engagbkawitr that could
mislead employees about the respective roles of the ombuds and these other entities. While not
interchangeable, however, the ombuds can complement these other processes when a visitor
raises internal issues. Moreovédre tquestion offte application of 8§ 711 not relevant solely
to internal ombuds dealing primarily with employee issues. Rathergieigant forall those
ombuds that either have represented employees among their constituenthaveneguse to
engagewith represated employeeas well as managemeon issues affecting the terms and
conditions of the bargaining unit the course ofesolvingissues that have been brought to
them.

The FSLMRS casasnder§ 7114owe much to the particular features efléral sector
labor law generallyanrdr e bound to the FLRA's interpretat:i
deference to this interpretatidfi. Accordingly their implications beyond the confines of that

statute are not obvious or inevitabMoreover, he variability of federal ombuds as to structure

377See generally Chevron U.S.A., Inc. v. Natural Res. Def. Council, Jd&7 U.S. 837 (1984) (establishing rules for
judicial review of federal agency interpretations of statutes).
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and function dictates that determination of the applicability of 8 7114 must be made on a case by
case basisThe question is not an either/or propositidhv en gi ven t he FLRA’ s |
interpretation of § 714, some buiar fromall of what tke subset of ombudsho may be dealing
with represented employeds will require union notice arahopportunity to be present.

Of interest in itself and by way of analogge the cases involving representative status
under the FSLMRSFor internal ombuds or those external ombuds who may talk to represented
federal employees in the coursegathering facts abowtses, this precedent may give some hint
of where an ombuds might fall on the spectrum of representaingkes the FSLMRSAIlthough
NASA and the other cases are distinguishable on their facts, their parsing of the significance of
“iIm'ndepe(ntdreenc@!I”G at 1 ssue i n INASQ)aSupremaetCalinr t
(the EEO investigators at issue beftire FLRA inPBGC andSSA Boston) is of interest In
neither instance were these attributes, even when originating in statute or regulatiom found
themselve$ o preclude a finding of represemtcati ve ¢
and a opportunity tdoe present at meetings with bargaining unit employees.

In its guidance to federal ombud©EO limits its consideration of the impact of
FSLMRS § 7114 on federal ombuds to those circumstances in which an ombuds serves as a
mediator. Noting that both the FLRA and the DC Circ@burt of Appealfave found EEO

medi at i ons stdge td dorestituteffoonralndisdussions under § 7114(a)(2)@FCC

advises that federal ombuds “should w@owbensul t”
“confronted with an i s saumedialdn puwsoantdonts att endance
87114 (a) (2)(A)] *"formal discussion’ rights ant¢

regul atory or 3t her requirements.

378 COFO Guide, supra note 215 at 6.
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Widening that analysis to considée full range of federal ombuds functionshile it is
not clear as to which ombuds, if any, would be considered agencgertatves under § 7114,
it is evidenthateven if an ombuds isotdeemed to be a representativeler§ 7114 the
s t a tstrictire's maypplywhen in the course of an ombudidispute resolution procedsoth
management representatives and unit employees are engaged whether or not the technique being
employed is mediation within the most precise definition of the wotdrefore, it is necessary
to consider which ombudanctionsmight meet other criteria under the statutost significant
is the distinction betweemfmal and informal discussioR®

While courts differastothethfeo | d f or “ f o nthmBURAhdsbsemussi ons,
consistently expansive in its interpretatiorhe Authority looks to the totality of the
circumstances, examining a variety of facts and factors in deciding whether or not a discussion is
formal. Under FLRA law, the initial contact with a cthgent, especially if initiated by the
empl oyee and “highly per sonaldformaidiscassiornyr e, i s
the Authorityeven if that particular ombuds might be deemed to be an agency representative
underFSLMRS § 7114. If ands the process managed by the ombuds moves further toward
resd vi ng t he c ohowever,ftthe eesotutiors directty srundirectly affects the terms
and conditions of employment of other bargaining unit employees and if a given discussion
includes both bargaining unit employees and management officials (whether or fatetts
face inan actual mediation), the Authority is more likely to find that the union has a right to
notice and an opportunity to be present at the discussion. Iedjaisdy the Authority discounts

the contention that the presence of a union representative threatens confidentiality under ADRA

S®The statute’ s | angu alest mdters- grievarce an any getsomnel peligywri pectiteg or s

other general condition of employmestis broad enough to include any employment related issue. It should be

noted that the potential impact on the bargaining unit of resolution ratmettth@enesis of the issue or whether the

concern could be grieved under the collective bargaining agreement appears to be the key factor relevant to the

Aut hority's criteria for finding a “grievance” under 5
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8574. In the first instance the FLRA has concluded that the union representative is a party
bound by the confidentiality conatnts in 8574. Alternatively, it opines that ADRA
contemplates the participation of nparties in confidential dispute resolution proceedings
without offering a theory as to how the actual presence of gadyg unbound by 8 7 4’ s
constraints might baccountable to them.

Th e uni o nnotge and ag dpportunity twe present at certain discussions
involving covered employees pursuant to § 7114 may have consequences for the anonymity and
confidentiality of ombuds discussigralthough oncenanagenent is engaged arnbe
di scussi ons farthal discusseos fit'ts iess tikdly tHat the constituent will have
remained anonymouwmnd his or her concern stilhdisclosed Any threat to confidentiality
would therefore have been diminished.

While thecase precedent makes clear thatféiogual and legal circumstances in which
t he uni on’ sedare cgnptex ancdsmultivariaigig umlikely that most discussien
involving an ombuls andbargaining unit employees satighe statutoryequirements of § 7114
such that union representation is requir@d a practical mattewhether or not ombuds are
found to have representative statmsiny ifnot most meetings with ombudsll not qualify as
meetings at which a bargaining represengalias a right to be presemilost conversations with
ombudswilnotmeet the criteria for “f or maJoreaver,scus s si
unlike an Inspector Gengrl , most o0 mb ud emptbygeesnnanivestigagoxya mi n e ”
interviews under 8§ 714 (a)(2)(B). Neverthelessombuds who might be subject§o7114should
work with legal counselo develop office protocols fateterminingwhen the interactions of the

ombuds with lhe represented constituent andnagement oanissuemight be seen avore
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formal efforts atresolutign r i ggering the union’s right to no

of the bargaining unit it represents.

VI.  The Inspector General Act and Ombuds

The IADRWG Guide on the confidentiality of dispute resolution prdcegsnotes that
“[ e] x p-e and anacdotal reports- suggests that few ADR program administrators have
ever received a request for information protected by the ADR Act based on statutory authority,
and it is anticipated that formal requests will continue ® 38 m ¢his fegard, the evidence
of an actual conflicoccurringbetween the confidentiality offered by a federal ombuds, whether
under ADRA or pursuant to professional standards, and the responsibilities of an Inspector
General (IG) under the Ipsctor General Act of 1978 appears to be essentially anecdotal and
difficult to substantiate Nevertheless, the possibility of conffittis certainly there and the
ramifications of such a conflict are potentially significant.

The purpose of the IGAcsi t o “create i ndep®withmthe and ob
Executive Branch that promote the integrity and performance of executive agencies by keeping
executive officials and Congress inforomed abo
particularprograms and operatioasd investigate waste, fraud and abuse in agency programs
and processes. They investigate allegations of criminal wrongdoing and misconduct on the part
of agency employees or others whose actions have a idmgstt on the agencyThe ambit of
their inquiries may include the activities of outside entities, such as contractors, who do business

with the government or obtain a benefit fromlitG’ s make reports to agenc

380 See IADRWG Guide, supra note B, at 52.

Blpyb.L.N0.9452 (Oct. 12, 1978) (codified as amended at 5 U
3825ee IADRWG Guide, supra note 19, at 557. The ABA Ad Hoc Committee (which included representatives

from Inspector General offices) noted in@snfidentiality Guide that some commentators had expressed concern

about potential conflicts between the IG Act and ADR confidentiaA Guide to Confidentiality, supra note

113, at 40 n.39.

3835ee 5 U.S.C. § 2 (2015).
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Congress and make recommendations for coueeittion concerning any deficiencies or
problems they have identifiedAt 8 6(a)(1), the IG Act very broadly authorizes Inspectors
General “to have access to all records, repor
recommendations, or other materialiaaa bl e” t o t he agency and rel .
operations that the IG is reviewing.

Two facets of the IG Act are of particular interesthdfd. r st , whi |l e |1 G’ s «ca
information from federal employeesnd agencies often have policies meatnty cooperation,
| G’ s presentlyf tse their admnistrative subpoena authoriggainst federal employees as
they can with someone who is not a federal emplogseEond, at 8 7(b) the IG Act statesf t | h e
Inspector General shall not, after receipt of a complaint or information from an employee,
disclose the identity of the employee without the consent of the employee, unless the Inspector
General determines such disclosure is unavoidable duringtbercs e of t he i nvest.i
practical matter, while |1 G s often attempt to
them and those who provide information in the course of their investigations, they are not always
able to do so consitit with their obligations to investigate and repdéience, the
confidentiality that attaches to the IG is not coextensive with tleaiged by manyederal
ombuds nor entirely consistent with it.

As discussed above, at least some and possibly mwehabfmost ombuds in the federal
government do is covered by 8§ 574 of ADRA on confidential8gction574(a)(3)includes an

exception to its prohibition on disclosure of dispute resolution communications by neutrals when

384 This is so even in pendinggdislation. The Inspector General Empowerment Act of 2016, H.R. 2395, 114th

Cong. 8 6A (as passed by House, June 21, 2016), incl ud:
require by subpoena the attendance and testimony aiuargnt Feceral employees, but may use other authorized
procedures.” (emphasis added) . The companion to the Hq

579, 114th Cong. 8 6A (as reported by S. Codm. on Homel
authorize IGs to subpoena federal government contractors, federal grant recipients, and former federal employees,
but not current Federal employees. As of this writing, no further action has been taken on either bill.
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“the di sput e r Bosigitequired loystatidectarbm mnade pulaic, but a neutral
should make such communication public only if no other person is reasonably availabl
disclose the communication . 7. While ADRA specifcally provides an exemption, at § gjj4
from disdosure pursuant to the Freedom of Information #ett provides no similar exemption
from disclosure under the IG AcHence the potential for conflict between the imperatives of
the two statutes exists.

The meaning of the languageSb574a) 3 ) uif ed gt o be mhedre publ i c”
discussed earlier in this analysis with respect to the relationship of ombuds confidentiality to the
affirmative duty of federal employees to report certain kinds of informati@re we are
discussing instead the questirthe relationship between ombuds confidentiality and a request
for confidential information froman IGAIl i t er all reading of “to be mas
that an 1G request for information under the IG Aetde in the course of an investigation Vdou
not likely be seen as equivalent to making the informatumic and therefore would not come
within the exception to ADRA for statutory conflicts Nor does the | egislati:
ADR Act provide arapparent solution, as it does not appeaotttain any mention of this
conflict” bet we e n3®KH2RBA ARRA Confitlehtiality Guide, Aoaveéver,
does note this exchange between two of ADRA’Ss

General:

385 gpecifically, 5 U.S.C. 8§ 552(18).

%The Department of Justice’'s Federal Alternative Dispu

on the draft ofConfidentiality in Federal Alternative Dispute Resolution Programs, supra note 19, at 83,086, in

response to its publicatian the Federal Register:
There does not appear to be an easy answer to the t
confidentiality provisions are clear, the access provisions of other statutes are equally clear. Standard
techniques for resving statutory conflicts do not provide a ready answer in this situation. For example,
arguments have been made on both sides as to which statute is more specific. While the ADR Act
specifically addresses the types of processes to which it applies,tsom argued that other acts, such as
the Inspector General Act, do the same by specifically describing the types of information that may be
requested and the purposes for which a request can be made. Nor does the legislative history of the ADR
Act provide an apparent solution, as it does not appear to contain any mention of this conflict.
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Senators Grassley and Durbin wrote to USDA's Office of Inspector General (OIG) in

1995 concerned that allowing access to DR communications could create doubts and

concerns that would extend far beyond any single mediation progrEmey stated,
“Durimgyéars’ s de aahoreation\ofethe ADR Act, & great deal of

consideration and effort was extended to strengthening the confidentiality provisions of
the act. We, therefore, question your authority under sec. 574 of the Act to request
mediator neutrals to release the names and addresses of mediation participants and
documentation of the mediation services provided to them, including the final disposition
of their cases... Indeed, misguided precedents set under this particular program could

unde mi ne the entire admini st rLetteritovJamed Rsput e

Ebbitt, Assistant Inspector General for Audit, OIG/USDA, dated July 16, 1997, from

Senators Chagk Grassley and Richard Durf3iif.

A recent controvers§®in another arena mayath some light on the potential reach of IG
access to information under IG Act 8§ 6(a)(1). In a July 20, 2015 Memorandum Opinion for the
Deputy Attorney General, the Department of
guestion of whether the Depiauent of Justice might lawfully provide access to the Office of
Inspector General (OIG) to documents containing certain kinds of statutorily protected
information3®® Specifically, the query concerned certain categories of information protected by

the Fedeal Wiretap Act*®° Rule 6(e) of the Federal Rules®@fiminal Procedureand section

626 of the Fair Credit Reporting R&t( “ FCRRA " ) .

387 ABA Guide to Confidentiality, supra note 113, at 17 n.7Cf. In re Grand Jury Subpoena, 148 F.3d at 487,
discussedupra note 59 and in the section generally addregsADRA. That case involved a USDA OIG
investigation and related grand jury subpoena of a mediation program in Texas. As the court found ADRA
inapplicable and the subpoenas were issued by a grand jury, the case is not particularly instructive avithtregar
issues discussed in this section.

388 3ee, e.9., Charles S. Clarknspectors General Win a Round in Fight Over Access, GOVERNMENT EXECUTIVE,
(May 5, 2016), http://www.govexec.com/management/2016/05/inspegioier alwin-roundfight-over
access/12875/; Eric LichtblauJustice Dept. Takes Steps to Restore Watchdogs’ Access to Records, N.Y. TIMES,
(May 3, 2016), http://www.nytimes.com/2016/05/04/us/justieptrestoringinspectorsaccesgo-
records.html?_r=0.

389 Dep 't of Justice Inspector General’s Access to Info. Protected by the Fed. Wiretap Act, Rule 6(e) of the Fed.

Rules of Criminal Procedure, and Section 626 of the Fair Credit Reporting Act, 35 Op. O.L.C. __ (July 20, 2015)
[hereinafteMemorandum], https://www.justice.gov/sites/default/filedédopinions/attachments/2015/07/23/2015

07-20-doj-oig-access.pdf. Th®lemorandumnot es: “[ W] e do not address in this

what circumstances the Department could lawfully withhold information it is legally permitted to disdlsat 4
n.3. As with 8§ 574 in ADRA, the statutes considered inrMimorandum prohibited disclosure.

390 Title 11l of the Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. N859082 Stat. 197 (codified
asamendedat18U.S.C. 882520 2) ( “Title 11 ™).

391Pyb. L. No. 91508, 84 Stat. 1127 (Oct. 26, 1970) (codified at 15 U.S.C. § 1681u).

392 Memorandum, supra note 389 at 1.
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The Department of Justice OIG had argued that § 6(a)(1) grants an unqualified right of
access to information relevant te dudits, investigations and reviews notwithstanding the
limitations on disclosure under the other statdt&3/Nhile acknowledging for varying reasons
that much of the information sought by the OIG could lawfully be proffered by the Department,
theMemorandum concluded that § 6(a)(1) would not override all of the prohibitions on
disclosure in the other statutds.n t hi s regard, “[u]lnder | ongst al
general access provisions like section 6(a)(1) are generally construed not itbecsgecific,
carefully drawn | imitations on disclosure” 1
has clearly indicated that it inte¥de the gen
Memorandumc oncl udes t hat vehjstory, meeover dffirnmativélydnglicases a t i
t hat Congress expected an inspector general’ s
di scl®sure.”

The Memorandum’s statutory analysis is lengthy and detailed and worth considering in
the context of ADRA.Ombuds should rely on its conclusion with cautioowever. First, as a
matter of statutory construction, the prohibitions on disclosure at issue were particularly
compelling as they prohibited agency disclosure on pain of contempt, administrative and civil
sanctions andn some instancesriminal penalties. Additionally, the IG Act itself at § 8E
includes special provisions pertaining to certain sensitive intommpossessed by the
Department of Justice indicating an understanding of the particular constraints of its law

enforcement and other functiot?§.

393 0IG also disputed the scope of the statutory exceptions at iSezi@l. at 2.

3%41d. at 3.
395 | (.

3%3ee 5 U.S.C. app. § 8E(a)(1).
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Further, theMemorandum was challenged in a letter from the Council of the Inspectors
General on Integrity and Efficiency dated August 3, 2015 and addressed to the chairmen of,
respectively, the House Committees on Homeland Security and Governmental Affairs and on

Oversight and@Government Reform and their ranking memi®&fsThe Council asserts that the

languagen | G Act 8§86 ( a'¥®lits urugneesq uGovrogcrads.s t o “ i mme
| egislation” that would affirm the authority
data in an agency’'s possession deemed necessa

notwithstanding any law or provisions restricting access to information unless that law or
provision expressly restricts IG accéss.
Subsequently, Congress enacted thesGhdated Appropriations Ac2016°° Division
B of that statute, the CJS Appropriations Act, appropriates funds to the Department of Justice
and OI G, as wel |l as several additional enti ti
commonly referrd to as fiscal year 2018 Section 540 of the CJS Appropriations Act
provides that no funds under that appropriations bill might be used by the Department to deny
the OIG access to agency information except where a statute prohibiting disclosure expressly
denies such access to the Inspector Gefi&ral.
On April 27, 2016, the Officef Legal Counsel issued a supplementary memorandum

opinion for the Deputy Attorney General in response to the appropriatioA%’ bilhe

397 _etter from the Council of the Inspectors General on Integrity and Efficiency, to House Comms. on Homeland
Sec. and Governmental Affairs and Oversight and Govt. Reform (Aug. 3, 2015),
https://www.ignet.gov/sites/default/fildgés/CIGIE%20Letter%20t0%20HSGAC%20HOGR%2¢2083-15.pdf.

398 1d. at 2.

391d. at 1.

400 pyp, L. No. 114113 (Dec. 18, 2015).

401 3ee Division B—Commerce, Justice, Science, and Related Agencies Appropriations Act, 2016, 129 Stat. 2286
2333.

402g5pe § 540, 129 &at. 2332.

403 Juthority of the Dep’t of Justice to Disclose Statutorily Protected Materials to Its Inspector General in Light of

Section 540 of the Commerce, Justice, Sci. and Related Agencies Appropriations Act, 2016, 35 Op. O.L.C. _ , at*8
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memor andum acknowl eatlogpsast maylheconstfuedrio oeepigerthe p r i
' imitations on disclosure” in the odntinghe st at u
law** 1t t herefore concludes that it “may (and m

inmakingdiscls ur es to Ol G for t*ffe remainder of the

Conclusions and Recommendations for Agency Officials and Ombuds Offices on Ombuds
and the Inspector General Act
While the longterm outcome of this controverswolving the Department of Justice

unclear*®®it should be considered a cautionary tale for federal ombuds. Themfurads
should make every effort, proactivety develop a positive working relationship with the

|l nspector General’'s offi ce Itlsaypartanthatihe®G sdi cti o
understand the purposes, functions and ethical standards of the ombuddmfii@gicular, it is

helpful to illustrate in what ways the OIG and the ombuds office are complementary and distinct,
the importance of ombuds confidentiality &alizing the ombuds missipand the prohibition

applicable to neutrals under ADRA of disclosing dispute resolution communications even if
considered to be pursuant to statutory compul
to disclose the comu n i ¢ &°t 5 LbANC. SectionS74(a)(4) and (b)(5) which, respectively,

set out for neutrals and parties the key substantive considerations for courts when considering
compulsory disclosure under ADRA (preventing a manifest injustice, establishinig@oviof
the law, preventing harno the public health and safatytweighing the integrity of dispute

resolution proceedings in general) also may be a helpful stadingfor mutual understanding.

(Apr. 27, 20B), https://www.justice.gov/sites/default/files/olc/opinions/attachments/2016/04/28(20A 6

disclosureto-ig.pdf.
404 |d

405 Id

406 No additional legislation on the guestion of IG access to agency information has been enacted as of this writing.
407 5 U.SC. § 574(a)(3)see also IADRWG Guide, supra note 19, at 5255.
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VIlI. Ombuds Records and Confidentiality — The Impact of the Federal Records Act,
FOIA and the Privacy Act

There are several statutes that have an impact on how federal ombuds create and manage
documents— the Federal Records Act of 1950 as ameyfféithe Privacy Act®and the
Freedom of Information A&° As federhombuds differ markedly in their missions and
functions, there is no orszefits-all prescription for how to approach and comply with these
statutes.Nonetheless, ombuds should be cognizant of the requirements of each of these statutes
in order to ben compliance and because of their potential impact on whatever confidentiality
commitments the office makés constituents Depending on how an ombudsanages
documentation pertaining to confidential communicatitimsy may be more or less vulnerable
to compulsory or even inadvertent disclosure. Ombuds offices should be actively engaged with
legal counsel and records management officials in their agency to establish a workable
recordkeeping system for the office s@stent withthe law and officestandards and practic®s.

The Federal Records Act of 1950, as amended, establishes a system for the management
of government recorddt requireseveryagecy t o det er mi neofwhat types
government records areeated in the course of agency business, how long each series must be
retained for agency business needs and legal requirements, and then which series are of
permanent value and should therefore be transferred to the National Archives and Records

Administat i on ( NARA) . Each series of agency reco

40844 U.S.C. Chapters 21, 22, 29, 31, and 33.

4095 U.S.C. § 552a (2012).

4105 U.S.C. § 552 (2012).

4111t is beyond the scope of this study to address the implications for records retention and disclosure of the advent
of electronic communications. Suffice to say that federal ombuds who offer confidentiality should be particularly
sensitive to who might va access to electronic communications and documents and how such items might best be
backed up and storedf. Craig B. MousinOmbuds in a Cloud of Exabytes — Understanding the Ombuds’ Digital

Trail, 4 J.0F THEINT' L OMBUDSMAN ASSN, no. 2, 2011, at 19
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time frames after cut df?for those records to be retained and then either transferred or
destroyed.
Only documents that are deemed federal records must be retainedhismidgstem so it
is important for an ombuds office to determine what documents created within the office
constitute “agency r ecor #&eléral recortsraie documbngaryme ani n
materials that agencies create and receive while condumisiness that provide evidence of the
agency's organization, functions, policies, decisions, procedures, and operations, or that
otherwise contain information of valué federal record is defined broadly in the Act as
follows:
Records include all bookgapers, maps, photographs, macheedable materials, or
other documentary materials, regardless of physical form or characteristics, made or
received by an agency of the United States Government under Federal law or in
connection with the transactiorf public business and preserved or appropriate for
preservation by that agency or its legitimate successor as evidence of the organization,

functions, policies, decisions, procedures, operations, or other activities of the
Government or because of the infational value of the data in thef.

The above definition is the one contained in the 2014 amendment to the Act that was
intended nter alia, to shift the emphasis from physical media to information being stored in any
form 414

While it would seem that uth of the documentation, in whatever form, that resides in an

ombuds office would be an agency record, them@ni exception that woultbply to certain

“2To “cut off” records in a file means to break, or end
in complete blocks and, for correspondence files, to permit the establishment of new files. Cutoffs are needed

before disposition istructions can be applied because retention periods usually begin with the cutoff, not with the

creation or receipt, of the records. In offices that keep case files, the cutoff is typically when the case is resolved or

at lease closed insofar asthatof8 * s acti on is required. For some docume
document is published, superseded or otherwise becomes obsolete.

41344 U.S.C. § 3301 (20123mended by Pub. L. No. 113187, § 5(a), 128 Stat. 2009 (2014). Federal records are

createdand maintained by government employees and in appropriate circumstances, federal contractors.

4143ee S.REP. NO. 113218, at 5 (2014).
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informal notes on cases taken by the ombuds in connection with aldase36 CF.R. 8§
122212(c) sates:
(c) Working files and similar materials. Working files, such as preliminary drafts and

rough notes, and other similar materials shall be maintained for purposes of adequate and
proper documentation if:

(1) They were circulated or made available mapéyees, other than the creator,
for official purposes such as approval, comment, action, recommendation,-follow
up, or to communicate with agency staff about agency business; and

(2) They contain unique information, such as substantive annotations or
conments included therein, t hat adds to
formulation and execution of basic policies, decisions, actions, or responsibilities.

The inverse of this provision is generally interpreted to mean that the rough notes of a
neural wouldnot be considered to be agency recamless they are circulated and used for the
purposes noted abot®.

If a document has been determined to be an agency record, then the agency must either

manage the record in accordance with a generatrdcor et ent i on schedul e
NARA, or the agency must fashion a schedule covering that series of records to submit to NARA
for its approval. A schedule in essence defines the series (categargcofd, determines

whether it is a perman#t® or temporary recofd’ and what the cutoff is for purposes of

4153eg, e.9., ABA Guide to Confidentiality, supra note 113, at 7IADRWG Guide, supra note 19, at 39. The
Interagency R Wor ki ng Group cautions that a neutral
deemed agency records even if not circulatsd. IADRWG Guide, supra note 19, at 40.

416 The definition of permanent records in agency regulations is somewtafcirPermanent record means any

Federal record that has been determined by NARA to have sufficient value to warrant its preservation in the

National Archives of the United States, even while it remains in agency custexi$6 C.F.R § 1220.18. In the
“Strategic Directions Appraisal Policy” memorandum of
include those documenting the rights of citizens, documenting the actions of Federal officials and documenting the
national experiencel.S.NAT’L ARCHIVES AND RECORDSADMIN., DIRECTIVE 1441 APPRAISALPOLICY OF THE

NATIONAL ARCHIVES AND RECORDSADMINISTRATION (2007).

417 The definition of temporary records in agency regulations is similarly unenlighteféngporary record means

any Federal record thhas been determined by the Archivist of the United States to have insufficient value (on the
basis of current standards) to warrant its preservation by the National Archives and Records Administration. This
determination may take the form of:

S notes
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initiating the retention periodif it is a permanent record, then the schedule articulates how soon
after cutoff it must be transferred to the National ArchiMé# is a temporary record, then the
schedule determines when it must be destroyed. Critical in both instances is the determination of
how long retention of the record is necessary for agency needs and the protection of individual
rights before the docuent is either transferred or destroyddis important to note, however,
that a requirement to retain a record is not the same thing as an obligation to disclose
NARA has issued one General Records Schedule for Alternative Dispute Resolution
Files,General Records Schedule 1.27. It mirrors the definitional lgeginam ADRA and thus
i ncl udes “ uas analefatie dispute resdlution process
Alternative Dispute Resolution (ADR) Files.
Alternative Dispute Resolution (ADR) is any procegluconducted by a neutral third
party, that is used to resolve issues in controversy, including, but not limited to,
conciliation, facilitation, mediation, fact finding, minitrials, arbitration and use of

ombuds. The records covered by this schedule ridachniques and processes used in
an agency's ADR program in resolving disputes with or between its own employees.

[NOTE: This schedule does not apply to: 1. Administrative grievance files, 2. Adverse
action files, 3. Formal and informal equal empl@h opportunity proceedings, 4.
Traditional EEO counseling or other records included in the EEO file when a person
chooses to go directly to ADR, or 5. Private party claims or EEOC's involvement with
federal sector claims of nedBEOC employees against othiederal agencies. These
records are covered by other items in GRS 1. This schedule does not apply to ADR
records that are produced as part of an agency's primary mission.]

a. General Files: General correspondence and copies of statutes, regulations,
meeting minutes, reports, statistical tabulations, evaluations of the ADR program,
and other records relating to the agency's overall ADR program.

(1) Record designated as disposable in an agency records disposition schedule approved by NARA (SF
115, Request for Records Disposition Authority); or

(2) Records designated as disposable in a General Records Schedule.

36 C.F.R. § 1220.18.
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Destroy when 3 years old. Longer retention is authorized if records are needed for
agency business. (N&ERS03-2 item a)

b. Case Files: Records documenting ADR proceedings. These files may include an
agreement to use ADR, documentation of the settlement or discontinuance of the
ADR case, parties' written evaluations of the process and/or the neutral third party
mediator, and related correspondence.

Destroy 3 years after settlement is implemented or case is discontinued. (N1
GRS03-2 item b}!®

An ombuds office may choose to use this schedule if it determines that its stipulations
particularly with regard to the lgth of the retention periodye consistent with office needsd
maintenance of office standarddowever, it should be noted that this schedule applies only
when neutrals are util i zedhobbgtweemitsamency t o r e
employees.

Alternatively, an ombuds office may elect to work with counsel and agency records
management officials to submit an agency and office specific schedule to NARA for approval.
In doing so, the ombuds office will want to differentiate between those reibaitdsre
statistical, administrative and fiscal or relate to the establishment and function of the office on
the one hand and, on the other hand, those records that are sensitive and relate to confidential
discussions attempting to resolve issues thataased to the ombuds by constituents or agency
leadership.In the event that an agency elects to propose its own ombuds record retention
schedule to NARA, its requesbuld do well totake advantage of the opportunity provided by
NARA to offer backgroundhformation such as a clear description of what the ombuds does, the
nature of the confidentiality offered by the office and the reasons therefore.

As an examplepne ombuds offickas obtained NARA approval for a schedule

characterizing records concerning the “establ

418 National Archives & Records Admin., General Records Schedule 1.27 (2015).
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office as permanent records with a cutoff when published, superseded, obsolete or no longer
required for business purposasd a transfer date to the National Archives at twéaeyyears
from cutoff. The same ombuds office has obtained approval for a characterization of records that
relate to “the i1 dentifi cat i adissaes,presemefiloer . mat i on
.Ombudsman” as temporary with a cutoff wupon re
requiring destruction immediately upon cutoff. This schedule, though describing series similar
to those in the NARA general schedule for ADR, includé&s ahorter period for retention of
case records thereby reducing the potential for compulsory or inadvertent dischitskaast
two other ombuds offices have reca&happroval for similar retention schedules providing for
destruction of case recordamediately upon cutoff®

It should be noted that there is ryet unanimity on the question of whether and to what
degree ombuds’ notes might constiltiis2066 agency
Guide for Federal Ombuds, the Coalition of Federaddmbudsmen (OFO) along with the
Federal Interagency ADR Working Group Steering Committeecstiaé¢o mbuds’™ of fi ces
should draw a distinction among three categories of records: programmatic records, statistical
data on conflicts and issue trended ndées made in the context of work on specific issues
brought to the ombuds office by constituents. COFO added that of the three solely the

“[obuds’ <case notes ordinarily would not be r €

419 These three ombuds offices are at the National Geospatitigence Agency, the National Security Agency

and the Federal Bureau of Investigation. The latter included emaisliass handwritten notes, and supporting
documentation related to confidential communications as temporary case records requiring destruction upon cutoff.
Note also that the schedule NARA approved in March 2016 for the National Security Agency ombpuasroked
allegations to the effect that the foreshortened retention schedule for documents related to preliminary issues raised
to the ombudsman could help suppress information about retaliation against perSemAdlya Silverstein,NSA

Plan to Trash Employee Complaint Files Raises Concerns for Some, NEXTGOV (May 4, 2016),
http://www.nextgov.com/cidoriefing/2016/05/nsplantrashemployeecomplaintfiles-raisesconcerns

some/128050/. The role of the NSA ombudsman may not be well understood thesadency and it is likely that

those questioning such a records retention schedule lack understanding of both the role of this ombudsman and the
general principles of and reasons for ombuds confidentiality.
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regulationg]” wi texceptioh & those notes circulated for official purp@sgiscontaining
uni que information that adds to a proper wunde
execution of basic policies, decisions, actions or responsibfiffieSimilarly, the IADRWG
Steering Committe&suide on Confidentiality suggests that neutrals take only roungtes on
casesand the notes shouttbtbeshared byhem with the parties or other neutrals. In the event
that the neutral determines that the notes should be shared in a given instance or the notes
otherwise rise to the level of agency records, the notes should be marked as sensitive documents
and retaied under a schedule requiring retention only until the dispute resolution process is
terminated. As noted, NARA has approwerth a schedule for at least thaeggency ombuds.

Il n contrast, Professor Krent st aseobhis“[r] ec
or her official duties plainly fall within the [Federal Recdréisc t*?! He notes that the form of
the record is irrelevant to the determination
as written information provided by the consgitd bringing the issue to the ombudgorvided
by a third party would also become an agency rec#&mnt allows for the possible exception of
personal papers such as calendars or journals but cautions that this exception would not include
notations osummaries inasmuch as these would be documents created in the course of
conducting agency business. Krent warns that federal recordkeeping requirements, inasmuch as
they increase the risk of disclosure, have a profound impact on ombuds conduct.

Aside from the requirements of the Federal Records thetPrivacy Act?2 should be
considered when planning ombuds records managenfetPrivacy Act, with certain
exceptions, bars disclosure of agency records of a personal nature kept within a system of

recordgthat are retrievable by the name of the individual or some other kind of identifier unless

420 See COFO Guide, supra note 214, at 9.
421 Krent, supra note 179 at 26passim.
4225 U.S.C. 8§ 552a.
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the individual consents. In this respect, it could be argued that the Privacy Act provides an

additional measure of confidentiality for ombuds records storedsriiabhion.

Yet the Privacy Act also requires that records that are retrievable by the name of the
individual or some other kind of identifier be provided to that individual should that person
request themi?®> Thus ombuds offices that assist individuals with issuespefsonal nature face
a dilemma. Logic would suggest that dispute resolution related documents would be most easily
retrievablef filed under the name of the constituent who raised the isghe tumbuds or
another appropriate identifieHowever, the Privacy Act does not contain any general
exemption that protects a third party’s priva
resolution communicatiorf$?

Some ombuds have eschewgithg records undethe names of constituents or other
identifiers or opted to take only informal,k r
not shared and that are destroyed without ever being placed in a system of réhesds.
ombuds araffording their dispute resolution communications the maximum protection pgssible
though at some potential cost to effectiveness and efficielyen cases are ongoing or
complex, multiple conversations with multiple individuals may take pl&migh mtes may not
suffice and more extensive or more formal documentation may be essential for purposes of
resolving the issue or as aitle de memoire. However, disclosure of such a case file pursuant to

a request under the Privacy Act has the potential denmine the confidentiality of the office in

2%« Each agency that maintains a system of records shall
record or to any information pertaining to him which is contained in the system, pamahd upon his request, a

person of his own choosing to accompany him, to review the record and have a copy made of all or any portion

thereof in a form comprehensible to him, except that the agency may require the individual to furnish a written

statemen aut horizing discussion of that indiwUBICa8l s recor
552a(d)(1).

“2Moreover, ADRA 8 574(3) includes an exception to conf
is required by statutetoma de public[,]"” indicating that where the Pr
woul d prevail. Note that agencies do have a | imited al
unwarranted invasi on paries.feesUSoOn&B2(N@G).i vacy”™ of third
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general and may well affect the level of candor the ombuds can expect from individuals the
ombuds approaches to seek resolution in future cases.

Thus caseelated documents containing personal information utigePrivacy Act that
are maintained by an ombuds in a system of records under the name of the constituent or other
identifier, may be accessible to that constituent under the PrivacyrA.mght appear to be
an anomalous result inasmuch as the ddmeo the extent it is deemed to contain confidential
dispute resolution communications under ADRA, is exempted from disclosure pursuant to
FOIA*?® giventhatrequests for personal information are often considered under the Privacy Act
and FOIA in tanderi?® That said, clearly ombuds should carefully consider if and how any case
related documents are created, identified and stored in light of the extent of confidentiality they
offer to constituents and others they might approach as part of the resoloteasprand how
this confidentiality might be affected by the interplay between the Federal Records Act and the

Privacy Act.

“2ADRA specifies at 8 574(j) on confidentiality that *“]
neutral and a party and which may not be disclosed under this section shall also be exempt from disdirsure u
section 552(b)(3)."

426 Byt see 5 U.S.C. § 552(a)(t):

(1) Effect of other laws—

No agency shall rely on any exemption contained in section 552 of this title to withhold from an individual
any record which is otherwise accessible to such individudéiuthe provisions of this section.

(2) No agency shall rely on any exemption in this section to withhold from an individual any record which
is otherwise accessible to such individual under the provisions of section 552 of this title.

In this regard, corts have held that documents that come within an exemption under either FOIA or the Privacy Act
may still be accessible under the othgee, e.g., Greentree v. U.S. Customs Serv., 674 F.2d 749/{D.C. Cir.
1982) (*“[T] he Pr i v aalyoveAap.t Howeved, . . Ftlel two statutds aré reoincompletely

coextensive; each provides or limits access to material not opened or closed by the other. . . . [S]ection (b)(2) of the
Privacy Act represents a Congressional mandate that the PrivaaydA¢t be used as a barrier t
Shapiro v. Drug Enforcement Admin. , 762 F.2d 611, 612 |

the Privacy Act and the Freedom of Information Act separately and independently so that exemptidisdlosure

under the Privacy Act does not exempt disclosure under the Freedom of Information ickamtba. " sge also

Vest v. Dep’'t of the AiA6F6Dc®, C7920E1)Suppl]ladtlbacatl:
restrictedunder the Privacy Act does not necessarily mean it is also restricted under the FOIA, in fact, the

[Greentree] court clarified that the Privacy Act protectsthpda r t y mat er i al from public acc
the individual to whom the material pea i n s . ' Greerftreeu6@d4t Fi2ah aj 80)).
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The Freedom of Information Act (FOIA) is of additional relevance to this discussion.
FOIA generally provides any person with thetstary right, enforceable in court, to obtain
access to federal government information in executive branch agency recovitied that the
information requested does not fall within any statute®A exemptions.Unlike the Privacy
Act, the request fasiccess may come from any member of the public, regardless of citizenship.
This includes individuals, corporations, associations, and state and local governments.

As noted previously §74(j), added wheADRA was reauthorized in 1996, specifies that
dispute resolution communications covered by 7! are also barred from disclosure under
FOIA.*?" The questions surrounding applicability 0584 have been discussed aboEgen
under the morenclusiveinterpretation of $74 suggested earliar this analysisit is clear that
not all ombuds office documentation comes within the definition of dispute resolution
communications, much less dispute resolution communications covered by ADRA.
Accordingly, familiarity with FOIA is important for ombuds office orgaatipn and
management.

Importantly, FOIA applies to existing agency records oflQIA does not require
agencies to create new records or to conduct research, analyze data, or answer questions when
responding to access requestsHowever, it is essentiab be aware that the span of agency
records under FOIA is not limited to the definition of agency records for purposes of retention

and disposal under the Federal Records &durts have been very reluctant to find any

427 See § 574(j):“ A dispute resolution communication which is between a neutral and a party and which may not be

di sclosed under this section shall also be exempt from
428 For example, ifForsham v. Harris, 445 U.S. 169 (1980) petitioners requested under FOIA raw data from a study

that had been funded entirely through federal grants. The data was available upon request to the agencies that had
funded the study, butultimatl y t he data was “generated, owned and poss
organization . . . The Supreme Court refused to col
would force the agency t o hebounslsof FOTASeaalso MLBRBW Skars,t hus over
Roebuck & Co., 421 U.S. 132, 162 (1975) (concluding FOIA does not supply a duty on agencies to create

records).
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document created by an agefféandwithin its possessidi®to fall outside the ambit of agency

records for purposes of FOIR . There i s some precedent for finc
that are kept purely voluntarily and not circulatednar used byanyone other than the authors,

andare discarded or retained at author's sole discretion for their own individual purposes in their

own personal files may not be agency records under F&1&his might apply to informal

notes taken by an ombuds in the course of communications with awemniséihd others about a

case if they are not covered by ADRA74. It should also be considered when fashioning

ombuds office records management.

429GeeU. S. Dep't of Justice v. Tax Anal ysts‘crd@®t dJ. Br. dlBt6a
the requested materi al s t o Fogshaa,l4451Uy. anl82)). Notp ¢hat angerthee c or d s .
test put forth by the Supreme CourfTiax Analysts, records that were not created by the agency still may fall under

FOIAi f t he agency s ubsSejiaxdnalysts,y 4°92b tlh.i h.s "att hledmd. ( “To rest
records’ to materials generated internally would frust.:
information available to an agennyits decisiorma ki ng processes.” (citations omit
for example, to ombuds who receive documents from members of the public bringing an issue to them absent other
statutory protection or to ombuds who provide services to Bedgencies as independent contractors. In such a

case, if the agency takes possession of records generated by the ceninhctds then those records might be

subject to FOIA— despite the fact that the agency itself did not create them.

405eeid.at 145 (“[T]he agency must be in control of the re
By control we mean that the materials have come into t|
of ficial duties.”).

4315ee Consumer Fedn of America v Dep’'t of Agric.,CFJ45 F.3d 28¢:
(“[ Rl ecords are presumptively disclosable unless the g
applies.” (quoting Bur e dlusticef742N2d 1484, 149% (DaCi Qir.s198¢) (intethalS. De p’
guotation marks omitted)T;ax Analysts, 492 U. S. at 142 (“Congress sought to
public scrutiny.”) (internal quot afueda memorandkrson BOWN t t ed) ) .
directing al/l agencies to “ adSepPresidantiagpMemaandom foi Headsaf n f av o |

Executive Departments and Agencies Concerning the Freedom of Information Act, 74 Fed. Reg. 4683 (Jan. 21,
20009).

4%25ee Tax Analysts, 492 U.S. at 145 (“[T]l]he term ‘agency records’
in an employee’s possession, even though tIICEA4Materi al s
U.S. at 157)).See also Porter Cnty. Chapter of the Izaak Walton League of America, Inc. v.Aid®ic Energy

Comm, 380 F. Supp. 630, 633 (N.D. Ind. 1974) (holding that untitled, undated and uncirculated handwritten

personal notes are not subject to FOIA disclosBeg¢au of Nat’l Affairs, 742 F.2d at 1846 (concluding that
appointment materials, including desk calendars and t el
.. . Jand] [which] may be disposed eorfcytradhner dndifvordur
of FOIA); butcf, Washi ngton Post Co. v. U.S. Dep’t of State, 6232
that typewritten logs chronicling the activities of Secretary of State AlexanderHaigich were created and used
exclusively by aids and other staff and never personally by the Secretarg r e “agency recor ds

un

PARTS: Legal Analysis 120



Final Report to ACUS for Conference Consideration ( 11/2016)

FOIA includes a list of items that must automatically be disclosed by federal agencies

including®®>:

=

6.

Final opnions and orders made in the adjudication of cases;

Final statements of policy and interpretations which have not been published in the
Federal Register;

Administrative staff manuals and instructions to staff that affect members of the public;
Copies of ecords that have been the subject of a FOIA request and that also are the
subject of sufficient public interest or curiosity that the agency believes that other persons
are likely to request (or already have requested) them; and

The agency's annual FOIApert — which includes such information as the number of
FOIA requests received by the agency, the amount of time taken to process requests, the
total amount of fees collected by the agency, information regarding the backlog of
pending requests, and othefarmation about the agency's handling of FOIA requests.

Any other records the agency deems appropriate for affirmative disclosure.

The Act also contains nine statutory exemptions to this right of at¥eB&scribed in brief

these are:

arwnE

~N o

© ®

classifieddocuments;

documents related solely to the internal personnel rules and practices of an agency;
documents specifically exempted from disclosure by another statute;

trade secrets and privileged commercial or financial information;

inter-agency olintra-agency memos or letters that would be considered "privileged" for
litigation purposes;

personnel and medical files (the "personal privacy" exemption);

records compiled for law enforcement purposes (but these are only exempt where they
could reasonalpl be expected to interfere with enforcement proceedings, or would
deprive a person of the right to a fair trial, or could reasonably be expected to endanger
someone's life or physical safety, etc.);

reports made for regulatory purposes by financial irtgiitg to the government; and
geological and geophysical information (including maps) related to oil and gas wells.

Most of these exemptions are not likely to be relevant to documents creatembiained by

an ombuds officeThree of them, however, Exgtions 3, 5 and 6 are worthy of consideration

depending on the type of ombuds office at issue and the range of functions it performs.

4335 U.S.C. § 552(a).
4345 U.S.C. § 552(b)(1(9).
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Exemption 3, referring to records exempted (or barred) from disclosure by another statute,
comes into play to the extethiat 8574 of ADRA on confidentiality covers documents created in
connection with the ombutsases or other dispute resolution documents. To the extent it
applies thignerelyserves to reinforce ADRA 874(j) which, as noted, itself specifies that
dispute resolution communications covered by 7! are also barred from disclosure under
FOIA. It also may come into play when the ombuds office is created by a statute which also
contains confidentiality provisions.

FOIA exemption 5 exempts documents normpliyileged in the civil discovery conte&t®
Of particular relevance to ombuds that make recommendations or express opinions on legal or
policy matters to decision makers in their respective agencies, Exemption 5 incorpogdtess wh
often referredtoas¢h “ del i b e r @ivilege. he purposesostise’exemption have
been found to be to encourage open and frank discussions on matters of policy, to foreclose
premature disclosure of proposed policies and to avoid public confusion that might oesult fr
disclosure of reasons or rationales that do not ultimately become part of the basis for agency

action®3® The documents reflecting opinions or recommendations must be predetiamdl

435 United States v. Weber Aircraft Corp., 465 U.S. 792 (1984).
4%gee Sears, 421 U. Iganifestly, theluiimate(ptirpose of this lengcognized privilege is to prevent

injury to the quality of agency decisions.”); Missour.
(8th Cir. 1998) (“[1]t owaxlude thdatopenmapdrfrangistigendy discussidne [ age n c
would be *“chilled’ by public disclosure.”); Wolfe v. D

1988) (en banc) (holding that information may be protectable if its release coutdrrekalpremature disclosure of

“the recommended outcome of the consultative process
Dep’t of Justi e7e3 (5. 1C.F.Qidr .75139,787)72( “[ The deulblicher ati ve
from the confusion that would result from premature exposure to discussion occurring before the policies affecting it
had actually been settled upon.”).

¥ . e., “antecedent to the adoption of &3m4BEGELCncy policy
19 7 5) -decisional reaterials are not exempt merely because they adegsgonal; they must also be a part of

the agencygiveandt ake of the deliberative pr oc@€farlfe,lB39F®@chat ch t he
772 (potecting records of agency decisions pending final approval of the decisions by the Secretary of HHS or

OMB). Thepredeci si onal character of a recorkkdOpsnMkt.€dnm.al t er ed
v. Merrill, 443 U.S. 340,360 (1979) nor by the fact that the materials rel
[ final] age seary, 424 ©.8.iatsl51m.A8s rjor, ig tHe character affected by the passage of time in

general, sedGS Computers, Inc. v. U.S. Dep’t of Treasury, No. 922714, slip op. at 13 (D.N.J. Sept. 16, 1993).
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must be deliberative rather than merely facféllt is sometimesifficult to separate or
distinguish what is deliberative and what is factual and the latter may be exempt if so thoroughly
integrated with the former that revealing one would likely disclose the Gther.

Of particular interest to ombudgho do systems worthat may not be covered by ADRA §
574 there is an additional question under Exemption 5 on which the courts diverge. This
guestion isvhen the materials at issue involveam t er of “ | aw orquapiyol i cy”
as deliberative On the one handhe D.C. Circuit irPetroleum Information Corp. v. United
States Department of the Interior*4° has held that the deliberative process privilgigauldbe
determined in part on the basis of whether or
ma t t*& AlthotighPetroleum Info. involved purely factual data found not to fall within the
deliberative process privilege, some courts have applied this ruling to cases involving

deliberative materials that were determined not to be sufficiently connectedgerscy

In Sears the Supreme Court illuminated the distinction betweerde@sional and postecisional materials as they
relate to the agency’s deli berat i daevrittemrby NL&RB Saffpr i vi | ege.

attorneys were incorporated by reference into the Genel
charge with an enforcement proceeding. Under NLRB procedures, the purpose of such memoranda was to provide

“anlaxption to the Regional Director of a |l egal or pol
Finding that these materials were not protected, the S

would not intrude on predecisional prgeses . . . since when the memoranda are communicated to the Regional

Director, the General Counsel has already reached his decision and the Regional Director who receives them has no
decisiontomake-he i s bound to Idatssmi ss the charge.”

438 pyrely factual materials generally are not covered under Exemption 5 because the release of such information

does not expose the deliberations or opinions of agency pers@agEPA v. Mink, 410 U.S. 73, 91 (1973).

Factual materials are thosethatiod “gener al ly beidavathalpl artonedt eov ér
in nature” nor do they constitute “a draft of what wil
of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). Matedalse not consi dered “factual” if
honest and frank commuldi cation within the agency.”
43%Where the factual and deliberative components of a record are highly entangled, the basic proposition is that if
revealing the factuahif or mati on i s tantamount to revealing the ager
exempt.SeeNat ' I Wil dlife Fed’'n v. Forest Serv., 861 F.2d 11
be exempt from disclosure [under Exemptionidblhe extent that they reveal the mental processes of decision

makers. " ).

440976 F.2d 1429 (D.C. Cir. 1992).

4411d. at 1435.
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“ p o | 42 ©w the’ othehand, the Ninth Circuit iNational Wildlife Federation v. United

States Forest Service** expressly declined to impose a requirement that documents contain

“recommendations on | aw or pbeldowtyhatesincgual i fy

followed that approactf* Looking to the case law, it appears that the disparate treatment of this

issue among the courts can be explained in part by differences among the courts as to what

constitutes “pol i gretngthewearm bthoadtydormelude aimost angthingn t e r

related to an agency’'s deliberations, while o

closer to the agency’s core substantive missi
Exemption 6 exentp” per sonnel aamdkimitaefdiilceas|” fwhleens t he di

such information "would constitute &%aod earl y

also may apply to some ombuds recordssessment of a FOIA request implicating personal

privacy then requires a balancingofthee bl i ¢’ s right to know with t

privacy once it has been established that the requested records constitute the kinds of files

envisioned in the exemptidfi® Application of Exemption 6 entails astep sequential analysis:

1) is the ifiormation sought a medical, personnel or similar file? 2) if so, is there a significant

privacy interest in the requested information? 3) what is the requester's asserted FOIA public

interest in disclosuf®4) what is thebalanceamongthese interestandwould disclosure result in

4425ee, 69, People for the American Way Foundation v. Nat |
2007); Ethyl Corp.VU. S. EPA, 25 F.3d 1241, 1248 (4th Cir. 1994) (
document which is merely peripheral to actual policy f

443861 F.2d 1114 (9th Cir. 1988).

44d. at 1118; Maricopa Audu086&.8d1838,d09% (9tlvCir. 1897)SProvifence e st Ser
Journal Co. v. U.S. Dep’'t of the Army, 981 F.2d 552, 5!
4455 U.S.C. § 552(b)(6) (emphasis added).

“465eeDep’t of the Air Force v. Rose, 42babeS. “BBRuUi B&2al(:

bal ancing of the individual’'s right of privacy against
action to the | isgelalsoUofS. pDelpi ¢ oc¢r Deifensk; v. FLRA, 510
must weidn the privacy interest of bargaining unit employees in nondisclosure of their addresses against the . . .

extent to which disclosure of the information sought wq
duties’ or othrowi swhdtett céitrn zgmser nment is up to. " (¢

Comm. for Freedom of the Press, 489 U.S. 749, 773 (1989)).
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a clearly unwarranted invasion of personal privadty order to balance these interests, the
agency must |l ook to the nature anttwmei gphitblafc’
interest in disclosur&8the degre®f invasion of personal privatd? and the availability of

alternative means through which the requestight obtain the informatiofr?

Note that the privacy interest at stake belongs to the individual and not the agency holding
the informatiorf®! Thereford¢ he requestor’s rights wunder the
pertaining to his or her own information would not fall under this exemption if otherwise
obtainable under the Privacy Act.

The Supreme Court has made clear that the threshold test of whethethar dacuments
constitute part of a personnel, medical or similar file is to be interpreted bféadipnetheless,
the information must pertain to a specific individual and must be personal rather than business in
nature*®3

The application of the FOIA exptions can be very nuanced and discussion of the
considerable body of case law on the exemptions exceeds the scope of thigisiudyer,
there are two key factors that federal ombuds should bear in mind as they consider office

operations.First, as vith both the Federal Records Act and the Privacy Act, decisions that are

47’seeNati onal Assoc. of Retired Fed. Employees v.s Favi sh,
the person requesting the information to establish a s
48The Supreme Court has found that “the only relevant p

citizens’ right tobebe ¢oVver mbeDwvHEDR HI0WEmEhhabdd7 (duoting
Reporters Comm., 489 U.S. at 773).

495ee, 6.9, Consumers’ Checkbook Ctr. for the Study of Servs
1046, 1050 (D.C. Ciermi20@®@9Wwhét hevie' dnuse !l d®ure would cor
opposed to de minimis, pri vacy interest.’” (quoting Nat’'l Ass’n of

874 (D.C. Cir. 1989)).
05eeU. S. Dep’'t of Def en s-80C.CirFI9R ¥ holdidgah4t althoughchltethdtive 2 9

means of disclosure “certainly are not a per se defens.
“the extent to which there are al t eervathetpublicenteestimr ces of |
di sclosure.”)

451 See Reporters Comm., 489 U.S. at 7635.

#2y. S. Dep’'t of St a%56&).Sv595 (M@ hi ngt on Post,
3. at 602; Sims v. CIA, 642 F.2d 562, 574 (DeC. Cir.
details of personal and family 1ife, not business judg!
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made as to what sensitive information is documented and how it is stored may have an impact on
the degree to which confidentiality can be protectgdcondly, with regard to Exempti®, the

degree to which a privacy interest may be recognized by the courts may depend on the manner
and degree to which an expectation of privacy has been created by the ombuds with regard to the

individual whose information may be disclosed.

Conclusions and Recommendations for Agency Officials and Ombuds Offices on Ombuds

and Records Management

In the end, the federal ombuds office must consider how best to protect office
documentation from inadvertent or compulsory disclosure consistent with whatever
confidentiality is offered and with these three statutes, even though these statutes may at times be
at odds with each other or appear to put confidentiality in potential pevéral practical
measures should be consider&@mbuds office practices shauénsure thato oneis privy to
ombuds confidential case records who does not need to know their contents and whose access to
those documents is not consistent with the nature and scope of the confidentiality commitment of
the office. Those engaged intike and administrative functions for the ombuds office should be
properly instructed on and boundFubher tangilde of f i c
records should be maintained in a secure repository within the ombuds office and electronic
records should, if at all possible, be generated and maintained on a separatd-adivgithat,
ombuds electronic records should be in a secure location on a shared server. At the very least,
electronic records should be accessible only via passgrotdcted workstations located in
attended offices or through a secure remote access netdbdonfidential documents should

be marked as such.
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While the requirements under #eethreestatutegertaining to management and disclosure of
agency recordare clear, their apptation to federal ombuds is négaving room for
thoughtfulness and creativity in collaboration with legal counsel and agecaysofficials as
office record management practices are establiski¢ith regard to the FRAhere are a number
of kindsof ombuds records that surely fall witrstandard categories afjency records and can
be managed in accord with other aggrecords of the same type office creation, enabling
and evaluative documents, budgets, planningsardrth. As COFO suggests, statistical data on
office caseloads (absent individual identifying informatj@md data on systemic issues also
should be retained in a system of agency records. However, ombuds offices should work with
legal counsel ancecords management officials to devise prudent policies for confidential case
documentabn and include in this discussion thaestion of electronic communications such as
emails For routine casegmbudsuse of only rough private notethat are not shad with others
to the extenpractical and appropriaghould be consideredVhen and ifcase filesn a system
of recordsaredeemecdhecessaryappropriate thought should be giverhtaw such files are
labeled or identifiedand especially the duratiom i@tention that will both comply with the
requirements of the FRA and minimize the potential for inadvertent or compulsory disclosure of
confidential documents to the fullest extent possiBler those offices currently lacking
NARA' s i mpriowmadaurr etnerat irerc schedul e, a detaile
purpose and standards and the reasons therefore should be included when approval is sought

Finally, while ADRA" s conf i dent i adoestngexemptdisputesrésolutign 8 57 4
communications from the requirements@ther the FRA or the Privacy Act, it does contam
exemptionfromdisclosure under FOIAThi s i s significant for *“the

the aegis of ADRA.For those ombuds functions falling outside of ADRA § 574 but still deemed
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confidential, ombuds should consider the exemptions contained in FOIA itself should
confidentiality be at stake. In particular, many ombuds responding to our survey have indicated
that they have had a role¢changsto agency policies and some ombuds engage in system
reviews. These may fall within FOIA Exemption Bor some ombud&xemption Gor
“personnel aamdsimihaef di i | ceasklsofbe apmicable in the evelffice records

are requested under FOIA.

VIII. Legal Analysis — Conclusions and Recommendations to the Administrative

Conference of the United States

While the issues discussed in this legal analysis are relevant to most federal offices
bearing the ombuds title, the following recommendations to the Administrative Conference
(ACUS) pertain primarily to those ombuds offices that adhere in large pare tof time three

generally recognized sets of ombuds professional standards.

1. Practicing to Standards: Those legislative and agency officials who would create offices
that assist designated constituents to raise and rasstwes should only attach theo mb u d s ”
title to the office if the office adheres to the three core principles of confidentiality, independence
and impatrtiality/neutralityas represented in at least onettivee sets gbrofessionaktandards
(the IOA, ABA and USOA) Existing officesthat do not reflect these principles should be
modified to adhere to them, or renamed.
While federal ombuds— internals, externals, advocatescan and should serve many
kinds of constituents and use many different techniques and processes, thergaligom
reasons why there should be recognized core principles even as the government embraces other

variations. Elsewhere in this study we have discussed the natureéafls professionathical
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standardswhy they in particular these three core standaads,critical to ombuds effectiveness
and why they have come to be viewed assthgua non of ombuds practice. The eviddatk

of a clear definition of federal ombuds based on core principles makes a controbn se
expectations for federal ombuds more difficult to achieve and these principles, for those federal

offices that have adoptedem, more difficult to defentp?

Of equal importance, failure to establish and operate an ombuds office consistent with all
threeapplicable ombuds core standards will undermine the ormlabdgy to defend a challenge
to any one of them. For example, an ombuds or ombuds office that lacks sufficient indicia of
independence, whether by virtue of where it is placed or how fiteisated or collateral
responsibilities assigned to the ombuds, will be {pae$sed to argue that it is neutral to a wary
constituent.Nor will it be in a good position to protect confidentiality should it be challenged by
litigants, labor unions, Inspemt General or even upper management. Likewise, should the
ombuds$ agency undermine or even chip away at confidentiality, it will be difficult for the
ombuds to make the case for independence and neutrality and this, in turn, will undermine the
ombuds credibility with constituents, tribunals, agency officials and others.

Finally, from a legal perspective, wdil ADRA has since 1996 inclu
in its definition of the means of alternative dispute resolution, as we have discussed its embrace
of those with the ombuds title and their various practices isistiliefinitivelyresolved. A
common understanding, at least, of the meaning of the ombuds title would render interpretation

of this addition to the Act far less daunting.

454 Moreover, the inconsistent and unpredictable definitions and standards for ombuds in the federal sector may well
confuse the general perception of what an ombuds is atetmime attempts to build and secure the profession
nationwide in both the public and private sectors.
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Articulating and maintaining standards for ombuds would not inhibit legislative or
executiveeffot s t o cr eat e dffices tha pravidenatcontbinationh bfifan g ”
example, some of the followirggervices tanternal or external constituentaquiry, dispute
resolution, facilitationcoachingcommunication, outreach, and trainingowever, if the
architects of such offices want to claim the name and obtain the particular benefits of ombuds
practice, those creating sueffices must fully commit to the standis that have been shown to
make those benefits possible. This means at a minimum placing the ombuds office where it
might be and be perceived to be independand permitting it to operate as independently as is
possible consistent with law and accalmlity. Similarly, it means that ombuds confidentiality
and impatrtialityunder the standards must be broadly communicated, respected and supported
from the top down.

Some agency leadership, particularly those in the public eye who are accountable for
whda transpires within their area of responsibilityay be uncomfortable with the notion of a
largely independent office within the agency offering confidentiality in one of the forms
recognized by ombuds standardsccordingly, one best practice that @tacterizesome of the
most effective ombuds offices is their ongoing efforts to forge strong relationships characterized
by mutual understanding with agency leadersimg managemeyiegal offices, Inspector
General offices, officials responsible for FQrequests, records management and, if relevant,
EEO, employee and labor relatiorSuch efforts buildhetrustnecessary to inspire confidence
in the confidentiality, independence and impartiality that are the lifeblood of ombuds
effectiveness.

2. Legal Protection for Ombuds Confidentiality
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A. New Ombuds Legislation: Suggestions have been made from time to time, including
in our survey responses, that legislation should be enacted to provide a templateifor afea
federal ombuds office®> Such kgislation would be a drafting challenge inasmuch as
fashioning definitions and standards must take into account at least the several principal
classifications of current federal ombuds and three sets of recognized standardslvartages
would be twofdd — uniform structural and ethical standards for ombuds within each principal
classificationand protection of these standards from erosion and incursion by agency leadership
or other entities whether under color of law or not.

B. Modification of ADRA: Should proposing new legislation be deemed inadviszlilgs
time, ombuds practicing tstandardand indeed the ADR community at laygeould benefit
from certain targeted amendments to ADRPhese would add needed clarity and removemu
of the ambigity as to who the Actovers and the scope of that coveragbeese changes might

include:
1 §571. Definitions

o (8) “i ssue +rbroaderthis defmitioa toezpyessly include internal
conflicts of the kind handled by workplace mediatamnflict management
coachesnd internal ombuds and to include issues for which the neutral directly
engages with only one party in the course of providing assistance in resolution.
The latter would also require modification of 8 571(6) to the effectoiidt

parties need not actively participateiha i sput e resolution pro

4553ee, €.9., 2009 Taxpayer Advocate Service Study of Ombuds Offices, atl184focusing primarily on the need
for legislation for external ombudsmen).
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o (9) “ n-e totaligrawith current thinking, clarifthatthis term denotes any
individual acceptable to the parties who functions specifically to aid the parties in
reolving an issue in controversyi.his would align the definition i8 571with

the descriptive language §:1573a).

o (10) “—p darifytiat this includes both named parties and any person or
entity significantly affected by a potential resolutiortiod issue in controversy
and specifyadditionallythat when a federal neutrailds parties to resolve an issue
in controversy the government is alwagsfacto, a party. In eithercase, he
Congress or the agency has determined that the cestatflishing ADR
programs is outweighed by the benefits to the government precisely because the
governments significantlyaffected directly or indirectly bthe conflictsthese
programs are designed to addre@his amendment to include the governmest
a partymightnot be necessary should the amendments recommended above for

88 571(6) and (8) be enactgd.

1 8574. Confidentiality — Note that ifthis provision is modified to more dettively
embrace federal sector ombudBpwance should be maderfinose ombuds offices: 1)
that practice according to USOA standards which provide for confidentiality only at the
discretion of the ombuds which is at variance with confidentiality as defined in the
current 8574 and/or 2) that were created by statutescgping the scope of

confidentiality applicable to that office.

0 85743) —t he exception for communications

publ i c should be modified to comport w
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meaning as applying to communicatsorequiredy statute to be made publior

reported to agwey officials or other authorities

0 8574(j) — consideration should be given to harmonizing the Privacy Act and
the Federal Records Act with the confidentiality provisions in 8 574 as has

alreadybeen done with FOIA.

o An additional provision precluding access by Inspectors General to confidential
ombuds communications should be consideigakring that, a provision
clarifying the relationship between ombuds and Inspector Generals might be

addedproviding a test for access similar to that for courts foundsnfa)3).

0 8574 should also be modified to articulate what is now generally understood, i.e.,
that confidentiality begins to attach at the time of ADR intakerther, it should
bemadekcear that ADRA’'s confidentiality pe
process concludes, regardless of the techniques employed or whether or not there
is a resolution.If the government determines that offering alternative means of
resolvingissuesisint s i nterest, it is also in the
encourage use of these options by protecting users from their first approach to the
office offering the service. If formal settlement is reached, it should be disclosed

if required by law.

C. Interpretation of ADRA: We further recommend that ACUS add clarity and
coherence to the discussion of the relationship of ombuds to ADRA by confirming the view that

Congress meant what it said when it added us

atermt i ve di sput e Wehaw bexplainedearfier im this ahadySisathe logic of
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this interpretation and only underscore here the importance to the growing ombuds presence in

the federal government of ACUS lending its imprimatur to it.

Whether here is a new ombuds statute, modification of ADRA or nafrae-above,
federal ombuds offices like any other government activity remain accountable for efficiency,
effectiveness and probityConfidentiality is the exception rather than the rule in govent and
therefore not all ombuds office documents, communications or functions warrant confidentiality
protection. For example&ghencommunications take place as part of trairpnggrams systems
work and som@roup workthatare not connected to reswig issues in controverggieymay
not be protected by ADRA under any interpretation. Participantsese processes, however,
might, agree to maintain confidentiality and documentation might be protected from disclosure
under FOIA if it meets the crit for the exceptions discussed earlier in this analysis. Further,
statistics and many routine administrative documents (including those pertaining to budget and
staffing even when ombuds independently manage these adminigrativgativesshould be
subject to the typical agency rules of disclosure and accessibility to the extent that they do not

reveal confidential case information.

3. Other defenses if ombuds confidentiality is subject to legal challenge: Unless and until the
application of ADRA to ombuds sufficiently settled, we recommend that agencies and their
ombuds offices consider that they may haveamplement arguments based on ADRA with

other avenues to protect the confidentiality offered to constituents bytheas if it is subject

to legal challenge. These avenues all require that ombuds offices be established according to
recognized standards, including independence, neutrality/impartiality, and confidentiality, and
that there be a meeting of the mindsa®en the ombuds and agency officials on the extent and

limits of each of these attributes.
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As a best practice, these standards and any exceptions once agreed upon, should be
broadly disseminatedith suitable website provisions, posters, brochareshe likeand
specifically communicated to each visitor at intakipon a legal challenge to confidentiality,
evidence of this disseminati@s well as evidence specific communicatioto the visitorand
if possible specifiacknowledgement by the visitehould form part of the basis for a request to
the tribunal to exercise its discretionpmtect ombudscommunications.

Additionally, evidence about the office, its standards and the reasons therefore will be
needed to bolster such a claim and tol#sta that an expectation of confidentiality has been
created.To the extent that abiding by theombudf f i ce’ s confi dential ity
to the visitor as a condition of his or her voluntary engagement with the office, an argument can
also k& made that the visitor is then bound by this commitment under a theory akin to implied
contract (offer and acceptance) should the visitor try to obtain the airteatimony in a later
proceeding.

The same evidence and arguments that would suppott tthegje * s exer ci se of
might also go toward presenting a claim of privilegdthough given the precedent it is unlikely
that this claim will be entertained, there is still some potential that a robustly litigated case with
ample evidence of ombugsactice and policy might carry the dajhe thoroughness with
which all these defensive arguments are suppgahd documented is critical becatisunique
attributes of orbuds are not widely understood.

4. Recommended best practices: There are a nuber of best practices that agency officials and
federal anbuds offices should consider that vaiit the ombuds office in the bésgal posture

to defend against threats to office standards, to enhance its credibility with constituents and
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agency leadership alike and to maintain the integrity of the office. Many of these are discussed
under the various headings in the body of this analysis.emphasize several here.

A. Independent Counsel: With respect to agency counsel, there maymesiwhen the
interests of agency counsel and that of the ombuds may not be congruent, for example when a
threat to confidentiality emanates from or involves another office within the agency that agency
counsel also represents. Likewise, the demand fornrEtion may originate in litigation against
the agency and counsel may be required to balance a variety of agency interests in deciding
during negotiationshi ch of t he | i t i d\@encycosnsetnesayadsaldck t o ac
experience or expertise addressing requests for disclosure of confidential ombuds
communications.

For these reasons, and in the interests of reinforcing ombuds independence, every effort
should be made to obtain independent counsel for federal ombuds when and as issues arise 0
when the ombuds wants to manage legal questions proactRebtognizing that few agencies
routinely use outside counsel, thought might be given by ACUS and/or COEQgdginghe
Department of Justice (possilihe Office ofFederal Programs or thdf@e of Dispute
Resolution)n identifying a niche in governmenihere a cadre of lawyers might be educated on
legal issues pertaining to ombuds and available for advice and/or litigation support should the
need arise Alternatively, COFO might identiffhose within their ranks whare lawyers and
willing to actin, atleast,aadvi sory capaci ty.programlatnanister&diogar ed N
the Department of Health and Human Services might serve as modetfoformalizedgharing
of expertise and seices among agencies.

B. Affirmative Duty to Report: As discussed above, wherstatutory duty to report

information conflicts with confidentiality, the duty to report prevails under ADRA § 574(a)(3)
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even if it conflicts with professional standardscamfidentiality and whether or not there is an
imminent risk of serious harniThe same would be true for many of the reporting obligations
found in nonstatutory sources that merely echo the statutory duties to disclose criminal or
potentially criminal liehavior. However, where the duty to report is not contained in a statute,
the prohibitions in ADRAagainst disclosure arguably wadi prevail. In this regardosne
regulations and management policies imposing an affirmative duty to oepfaderal
empbyeesare not reflected in statutory requirements.

Given the broad reach of existing governmerde statutes, regulations and policies
imposing reporting obligations on federal employees combined with the importance of
confidentiality in ombuds practic&,should not be necessary for agencies to addjémcy
specificobligations and they shoutttdo so. However, although technically not within the
exception to condlentiality under ADRA 8§ 574, margovernmentwide nonstatutory
obligations to reporthave substantial weight and importanégencies and their ombuds should
make every efforto reach an explicit understanding of which riatutory legal and ethical
reporting obligations must be applicablespite ofthe standards and exigencies of dfffiece and
most importantly the express limitation in ADRA of this exception to statutory obligations. This
conversation within the agency should include an understanding that all efforts will be made to
encourage the visitor to report the informatiom lar herselthrough appropriate channels and
that, should the visitor decline and the ombuds affirmatively be obligated to report, it will be
done by the ombuds in a manner that protects confidentiality to the fullest extent pQssiile.
an understandmis reachedthe ombuds should communicate the parameters of confidentiality
to visitors. If this limitation on confidentiality is shared in a timely fashion with constituents and

visitors, an argument can be made that thegsahave implicitly agreetl oaltetnative

PARTS: Legal Analysis 137



Final Report to ACUS for Conference Consideration ( 11/2016)

confidential procd u r e s f o rundbi ADRA 86 84(d)(1®tendering a subsequent
consistent disclosure by the ombuds permissible under § 574.

C. Ombuds and Notice to the Agency: Most federal ombuds created and practicing to
standard specifying independeneell not be agents of their employer for purposes of legal
notice or authorized conduits of information and accordingly only the specter of implied agency
would be a concern. The omi®idknowledge of pertinent information migh¢ lmputed to the
employer should appropriate measures not be taken by agency officials and the ombuds him or
herself to clearly confiirmtheombsid i ndependence and di sasrow any
part to receive notice or act as a conduit of inforomat In particular, the agency and the
ombuds office should take great care when touting the office as a safe place to raise concerns to
also include appropriate caveats concerning noticgoes almost without saying that in order to
make this assertithe ombuds should in fact be independent, unencumbered with management
responsibilities outside the ombuds office itself and with the requisite independent decision
making and operational authority.

D. Ombuds and Federal Sector Labor Law: Federal sectdabor law is relevant both
to ombuds who deal with internal issues if some of their constituents are within collective
bargaining units and to those ombuds who deal with external issues but may have cause to meet
with employees within collective bargaigimnits. The critical provision is FSLMRS § 7114
requiring that the union be given notice and an opportunity to be present at certain meetings with

represented employees. As set forth in great detail earlier in this analysis, the provision is most

%65 U.S.C. 8 574(d)(1). “The parties may agree to alte
Upon such agreement the parties shall inform the neutral before the commencement of the dispute

resolution proceeding of any modificatiaiosthe provisions of subsection (a) that will govern the
confidentiality of the dispute resolution proceeding
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likely to applytotheombwgl meet i ngs with empl oyees when t he
represented employee and management in attempting to resolve the issue at hand.

When the interactions of the ombuds with the represented constituent and management
onanisue are seen as more formal efforts at res
notice and right to be present on behalf of the bargaining unit it repres@mtsuds who might
be subject to § 7114 should work with legal counsel to dea#fage protocols for determining
if and when the union has a right to notice.

Relatedly, it should be stressed that best practices agmey and office level include
advising visitors to the ombuds office of other op8, particularly formal rightbased options
for resolving issues— and their requirements- so that no rights are unintentionally waived by
virtue of seeking assistance in the ombuds office. Correspondingly, the ombuds office should
not engage in behavior that could mislead employeagtdbe respective roles of the ombuds
and these other entitie®ur understanding from this study is that most ombuds offices are
aware of this requirement and careful to make it a routine part of their practice.

E. Ombuds and Inspectors General: Absenta legislative solution as suggested earlier
in these recommendations, the interrelationship of Inspectors General and federal ombuds
confidentiality remains unsettled. hi s makes it all the more i mpo
the purposes, functionsid ethical standards of ombuds offices in advance of any issues that
might arise between the two offices. Certainly ombuds can and should, proactively, work to
devel op a positive working relationship with
over their agency.

Further, f it has not already done so, COFO might consider engaging with the Council of

the Inspectors General, if not to reach a mutual agreement on confidentiality at least to develop a
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working relationship and to educate the Irdpes General about ombudshis dialogue might

include ways the two positions are complementary and distinct, the importance of ombuds
confidentiality to realizing the ombgdmission and the prohibition applicable to neutrals under
ADRA of disclosing dspute resolution communications even if considered to be pursuant to
statutory compul sion unless “no other person
c o mmu n i csaJtSiCosactiohs 574(a)(4) and (b)(5) which, respectively, set out for neutrals
andparties the key substantive considerations for courts when considering compulsory

disclosure under ADRA (preventing a manifest injustice, establishing a violation of the law,
preventing harm to the public health and safety outweighing the integrity otelisgsolution
proceedings in general) also may be a helpful starting point for mutual understanding.

F. Ombuds and records management: Finally, with respect to ombuds records
managementnuch of what ombuds writdbaut casescadme cons i de rseadlorigr ough n
as they are not shared and therefeoeld not be required to be maintained in a system of
records.However, for those case records that are more formal and/or shared, the record
schedules recently approved classifying confidential case reasitésnporary and providing for
destruction upon closure of the case should be considered a best ptaesceuch as ombuds
case records are confidential under ADRA and therefore largely foreclosed from disclosure,
whatever might be gained by retainithgm beyond closure of the case would be outweighed by
the risk of inadvertent or compulsory disclosure as well as by the cost of defending against such
compulsion.

For those ombuds functions falling outside of ADRA 8 574 and its FOIA exemption but
still deemed confidential, ombuds should consider the exemptions contained in FOIA itself if a

FOIA request is made. In particular, many ombuds responding to our sumeeintiated that
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they have had a role in changes to agency poliares some ombuds engage in system reviews.

As discussed in more detail in the preceding analysis, these may fall within FOIA Exemption 5,

the saecalled deliberative process exemptioro F s ome ombuds, Exemption
and medical filegnd similarf i | es” may al so be applicable in

requested under FOIA.

chiResolutions
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