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A Message From the Chairman

ACUS Performance & Accountability Annual Report 2011

I am pleased to present the first full Annual Report of

the Conference since it ceased operations in 1995. In the

last annual report (1994-1995), my predecessor as Chair
Thomasina V. Rogers (who is now appropriately the Vice
Chair of the revived conference) gave an understandably
somber view of the conference’s work over its 27 prior years of
service. My task in writing this report, as might be expected,
is a much more celebratory one: ACUS is back and fully
engaged in the creation of an extensive array of programs and
recommendations.

Since we began operations in FY 2010 much has happened, as
the ensuing pages show in detail. But what I am proudest of
is the positive way our revival has been received by Congress,
the White House, the agencies and the public (including

the various professional organizations and institutions that
sponsored our revival). We are that rare public institution
capable of generating alumni type loyalty and support from
those who work with us and whom we serve. As of the
submission of this report we are about to embark on our
third plenary session since the revival (and 55th overall). The
assembly has four recommendations to consider and we have
over 20 projects in the pipeline. A full plate indeed.

Based on the Independent Auditor’s unqualified opinion

on the Administrative Conference’s consolidated financial
statements, and the lack of any material internal control
weaknesses, the agency can provide reasonable assurance that
the objectives of the Federal Manager’s Financial Integrity Act
(FMFIA) have been achieved. The agency can also provide
reasonable assurance that its financial systems conform to
government-wide standards. The data contained in this
report are reliable and complete.

Faithfully Yours,

JQOW\,E [ M 2.

Paul R. Verkuil
Tenth Chairman



The Administrative Conference of the United States

is a newly reauthorized independent agency that
studies federal agency procedures and processes to
recommend improvements to Congress and agencies.
ACUS is a public-private partnership that brings together
senior government officials and private citizens with
diverse views and backgrounds to provide nonpartisan
expert advice.

Following bipartisan endorsement of the work of two
temporary Administrative Conferences during the
Eisenhower and Kennedy Administrations, Congress
enacted the Administrative Conference Act of 1964,
which placed the work of ACUS on a more permanent
footing. The Act codified the prior structure for these
conferences, which emphasized collaboration among

a wide array of federal agencies, as well as experts in
administrative law and regulation from the private sector
and academia, reflecting a wide diversity of views — all of
whom serve without any additional compensation. This
collaborative effort is designed to produce consensus

on nonpartisan recommendations for improvements in
federal administrative processes, which, more than ever,
affect every sector of our National economy and the lives
of American citizens.

Judge E. Barrett Prettyman, who had served as
chairman of both temporary conferences, explained

at ACUS’ opening plenary session in 1968 that the
members of the Conference “have the opportunity to
make the administrative part of a democratic system of
government work.”

From its beginning in 1968 until its defunding in

1995, ACUS adopted approximately 200 such
recommendations, based on careful study and the
informed deliberations of its members in an open
process that encouraged public input. Congress enacted
a number of them into law, and agencies and courts
have adopted or relied upon many others.

ACUS 2.0

ACUS also played a leading role in developing and
securing legislation to promote, and provide training in,
“alternative dispute resolution” (ADR) techniques for
eliminating excessive litigation costs and long delays
in federal agency programs, as well as “negotiated
rulemaking” processes for consensual resolution of
disputes in rulemaking.

The work of ACUS has received consistent support from
a wide range of outside sources. As the Congressional
Research Service noted in 2007, ACUS provided
“nonpartisan, nonbiased, comprehensive, and practical
assessments and guidance with respect to a wide

range of agency processes, procedures, and practices,”
based on “a meticulous vetting process, which gave its
recommendations credence.” Justice Scalia (a former
Chairman of ACUS and current Senior Fellow) has viewed
the agency as “a unique combination of talents from the
academic world, from within the executive branch . . . and
... from the private bar, especially lawyers particularly
familiar with administrative law.” Similarly, Justice Breyer
(a former liaison representative to ACUS from the Judicial
Conference and current Senior Fellow) has described the
agency as “a unigue organization, carrying out work that
is important and beneficial to the average American, at
low cost.” In announcing his appointment of the members
of the ACUS Council, President Obama emphasized the
value of the “public-private partnership” reflected in the
agency’s enabling statute.

Today ACUS is exploring and promoting the most efficient
means of sharing information and responsibility among
the federal, state and local governments, businesses and
citizens through both new and established techniques.
The agency is also seeking new ideas that advance the
core values of fairness, efficiency, and citizen satisfaction.

ACUS Performance & Accountability Annual Report 2011
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Swearing-In Ceremony
April 6, 2010

Vice President Joseph Biden
Paul R. Verkuil
Judith Rodin

Office of the Federal Register
Anniversary
Oct 27, 2010

The Chairman provided
comments at NARA regarding
trends in Rulemaking on the
75th Anniversary of the Federal
Register.

View the Chairman’s Presentation:
http://www.acus.gov/wp-content/
uploads/downloads/2010/12/
Verkuil-Speech-at-Archives_rev.pdf

Watch the Video:
http://vimeo.com/17910275

2010

Administrative Law
Conference
Nov 4, 2010

ABA Administrative Law
Conference - Chairman
Verkuil was honored by
being inducted as a Senior
Fellow into the ABA Section
of Administrative Law and
Regulatory Practice.

ACUS 2.0
Nov 29, 2010

An event hosted by the ABA
dedicated to celebrating the
rejuvenation of ACUS.

ACUS Performance & Accountability Annual Report 2011

Brookings + ACUS: Future of
E-Rulemaking
Nov 30, 2010

On November 30, the
Administrative Conference of the
United States and the Center

for Technology Innovation at
Brookings hosted a public forum
to explore how new technologies
can promote more effective
public participation and greater
efficiency in the rulemaking
process.

Chairman Paul Verkuil provided
introductory remarks and

Cass Sunstein, the senior
White House official on
regulatory review, explained the
administration’s commitment

to e-rulemaking. Darrell West,
vice president and director

of Governance Studies at
Brookings, moderated the
discussion.




53rd Plenary Session
Dec 9, 2010

At its Plenary Session on December 9-10,
2010, the Administrative Conference of the
United States adopted Recommendation
2010-1, regarding agency procedures for
determining whether to preempt state law.

Retrospective Review US Chamber of Commerce 54th Plenary Session

Workshop Event: Regulatory Reform June 16-17, 2011

Mar 10, 2011 April 28, 2011

The Administrative Conference of

ACUS brought together over ACUS and the US the United States hosted its 54th

50 agency officials from 27 Chamber of Commerce Plenary Session and adopted four

agencies to share ideas on cohosted an event that recommendations to help make

the implementation on EO explored the international government work better.

13563, Improving Regulation role, responsibility and

and Regulatory Review. coordination of regulatory http://www.acus.gov/events/54th-plenary-

agencies. session/
Harvard Panel on Regulatory ABA/ACUS Showcase ACUS FACA Workshop
Issues May 3, 2011 April 16, 2011
Mar 23, 2011
The Seventh Annual National On Tuesday, August 16, 2011, the

Shawne McGibbon, General Institute of the ABA Section of Conference hosted a workshop dealing
Counsel, participated in a Administrative Law & Regulatory with the Federal Advisory Committee
Regulatory Law Panel as Practice ACUS Showcase: Act. FACA is a statute that controls
part of the Law Practice/ The First Recommendations to federal agencies’ ability to obtain advice
Issue Area series at Harvard Emerge from the Reorganized from groups of individuals outside of the
Law School. Administrative Conference of the government.

United States.

Science and Regulation OIRA 30th Anniversary ACUS+DOJ Limited English Proficiency
Symposium May 20, 2011 Workshop
Apr 6, 2011 September 22, 2011

This conference, hosted
The Administrative by the GW Regulatory On September 22, 2011, the Conference
Conference co-hosted a Studies Center, examined and Department of Justice cohosted
Science and Regulation the key regulatory oversight a workshop on promising agency
Symposium with the issues, challenges, and practices to ensure limited English
Administrative Law Review. developments over the proficient (LEP) individuals have

last three decades, and meaningful access to administrative
draw lessons for regulatory hearings and proceedings pursuant to
oversight now and in the Executive Order 13166.

future.

2011

ACUS Performance & Accountability Annual Report 2011 7
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the assembly

Conference membership is composed of innovative
senior federal officials and experts with diverse views
and backgrounds from the private sector, including
academia, the practicing bar, industry and public interest
organizations.

The Conference membership, also known as the
Assembly, includes the Chairman, the Council, members
from 50 federal executive departments and agencies
and independent regulatory boards and commissions,
and 40 members of the public representing diverse
views and backgrounds.

The Assembly include Voting and Non-Voting Members.
They are listed here alphabetically, by the following
groups:

e Government Members
e Public Members

e Liaisons

e Senior Fellows

» Special Counsel

The Conference is also supported by a small, full-time
staff.



the chairman

Paul R. Verkulil, the tenth Chairman of the Administrative
Conference of the United States, was sworn in by Vice
President Biden on April 6, 2010. The Conference was
revived by Congress in 2009 after a 15-year hiatus.
President Obama named the 10 member Council on July
8, 2010, saying, “ACUS is a public-private partnership
designed to make government work better.” The 50
government and 40 public members, along with the
Council and Chairman, form the 101 member Conference.
The Conference meets twice a year in June and
December in Plenary sessions to make consensus driven
recommendations to improve government processes and
procedures.

Mr. Verkuil is a well-known administrative law teacher

and scholar who has coauthored a leading treatise,
Administrative Law and Process, now in its fifth edition,
several other books (most recently, Outsourcing
Sovereignty Cambridge Press 2007), and over 65 articles
on the general topic of public law and regulation. A
Festschrift held in his honor in October 2010 was recently
published at 32 Cardozo Law Review 2159 (2011). Starting
in 1972 when Antonin Scalia was Chairman, Verkuil
published six consultant studies for the Conference.

He is President Emeritus of the College of William & Mary,
has been Dean of the Tulane and Cardozo Law Schools,
and a faculty member at the University of North Carolina
Law School. He is a graduate of William & Mary and

the University of Virginia Law School and holds a JSD
from New York University Law School. Among his career
highlights is serving as Special Master in New Jersey v.
New York, an original jurisdiction case in the Supreme
Court, which determined sovereignty to Ellis Island. He is a
Life Member of the American Law Institute and the Fellows
of the American Bar Foundation.

ACUS Performance & Accountability Annual Report 2011 9



the councill

The ten Council members, in addition to the Chairman,
are appointed by the President for three-year terms
and include both government officials and private
citizens. Among the Council’s functions are to call
plenary sessions of the Conference, propose by-laws
and regulations for adoption by the Assembly, review
budgetary proposals, and approve the appointment of
public members and the conduct of research studies.

Federal officials named to the Council may constitute
no more than one-half of the total Council membership.
Members of the Conference representing the private
sector are appointed by the Chairman, with the approval
of the Council, for two-year terms.

Thomasina V. Rogers

Preeta Bansal

Boris Bershteyn

Ronald A. Cass
Mariano-Florentino Cuéllar
Julius Genachowski
Theodore B. Olson
Thomas E. Perez

Jane C. Sherburne
Patricia McGowan Wald

Occupational Safety and Health Review Commission | Chairman

(ACUS Vice Chair)

Office of Management and Budget | Former General Counsel & Senior Policy Advisor
Office of Management and Budget | General Counsel (appointed on December 8, 2011)
Cass & Associates, PC | President

Stanford Law School | Professor and Dean F. John Faculty Scholar

Federal Communications Commission | Chairman

Gibson Dunn | Partner

U.S. Department of Justice Civil Rights Division | Assistant Attorney General

BNY Mellon | Senior Executive Vice President and General Counsel

US Court of Appeals for the DC Circuit (Ret.), Wald Open Society Justice Initiative | Board
Member

Former Council Member: Michael Fitzpatrick, Office of Management and Budget, Associate Administrator, OIRA

o http://www.acus.gov/about/the-council ﬁ
10 ACUS Performance & Accountability Annual Report 2011



Thomasina Rogers is the Chairman of the Occupational Safety and Health Review
Commission. She was first appointed to the Review Commission by President Clinton

in 1998 and served as Chairman from 1999 to 2002; she was then reappointed to the

Review Commission in 2003 and 2009. Ms. Rogers previously served as Chairman of the
Administrative Conference of the United States from 1994 to 1995. Rogers also served for
seven years in the Federal Government’s Senior Executive Service (SES). During her time
in the SES, she served as Legal Counsel to the Equal Employment Opportunity Commission
where she had primary responsibility for managing the development of the Americans With
Disabilities Act employment regulations. She is a member of the American Bar Association and
the National Bar Association. Ms. Rogers is a graduate of the Northwestern University School
of Journalism and the Columbia University School of Law.

Preeta Bansal is the former General Counsel and Senior Policy Advisor for the Office of
Management and Budget. Prior to joining the Obama Administration, Bansal was a Partner and
Head of the Appellate Litigation Practice at Skadden, Arps, Slate, Meagher and Flom LLP in
New York City. She also served as the Solicitor General of the State of New York from 1999-
2001, where she helped supervise 600 attorneys in the New York Attorney General’s office.
While in private practice from 2003-2009, Bansal served as a Commissioner of the bipartisan
United States Commission on International Religious Freedom, serving as Chair in 2004-
2005. Raised in Lincoln, Nebraska, Bansal was a Visiting Professor of constitutional law and
federalism at the University of Nebraska College of Law in 2002-2003. Earlier in her career,
Bansal was a law clerk to Justice John Paul Stevens of the United States Supreme Court,
counselor in the United States Department of Justice, and a Special Counsel in the Office

of the White House Counsel. Bansal received a J.D., magna cum laude, from Harvard Law
School, where she was Supervising Editor of the Harvard Law Review, and an A.B., magna
cum laude and Phi Beta Kappa, from Harvard-Radcliffe College.

Ronald A. Cass has been the President of Cass & Associates since 2004. He is also Dean
Emeritus of Boston University School of Law where he served as Dean from 1990-2004.

Cass was a law professor at the University of Virginia School of Law from 1976-1981 and

at Boston University from 1981-2004. He has also served as Vice Chairman of the U.S.
International Trade Commission (1988-1990), U.S. Representative to the World Bank Panel of
Conciliators (2009-Present), advisor to the American Law Institute, Chairman of the Federalist
Society Practice Group on Administrative Law, Past Chair of the American Bar Association
Administrative Law Section, and President of the American Law Deans Association. Cass
received his B.A. with high distinction from the University of Virginia and J.D. with honors from
the University of Chicago Law School in 1973.

Mariano-Florentino (Tino) Cuéllar is Professor of Law and the Deane F. Johnson Faculty
Scholar at Stanford Law School. His teaching and research focus on how organizations
manage complex regulatory, criminal justice and international security problems. From 2009 to
2010, he was on leave from Stanford to serve as Special Assistant to the President for Justice
and Regulatory Policy at the White House Domestic Policy Council, with responsibility for
public health and safety, regulatory reform, and civil rights. Before joining the Stanford faculty in
2001, he served for several years as Senior Advisor to the U.S. Treasury Department’'s Under
Secretary for Enforcement, and clerked for Chief Judge Mary M. Schroeder of the U.S. Court
of Appeals for the Ninth Circuit. While at Treasury, he worked on countering financial crime,
improving border coordination, and enhancing anti-corruption measures. He has served on the
Executive Committee of the Stanford Center for International Security and Cooperation and
the Silicon Valley Blue Ribbon Task Force on Aviation Security. A member of the American Law
Institute, he received a Ph.D. in political science from Stanford University, a J.D. from Yale Law
School, and an A.B. from Harvard University.

ACUS Performance & Accountability Annual Report 2011
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Michael Fitzpatrick is the former Associate Administrator of the Office of Management and
Budget's Office of Information and Regulatory Affairs, where he helps to lead the development
of regulatory policy and White House review of significant Executive Branch regulatory actions.
He served as the Executive Branch liaison to the ABA's Administrative Law Section and has led
several U.S. delegations abroad for meetings with the European Union and Canada. During
the Presidential Transition, Mr. Fitzpatrick served as deputy lead of the Executive Office of

the President and Government Operations Agency Review Teams. From 2001 to 2009, Mr.
Fitzpatrick was in the Washington, DC office of Akin Gump Strauss Hauer & Feld LLP, where
he was a partner in the Litigation Practice Group, specializing in white collar, complex civil, and
regulatory matters. Before joining Akin Gump, Mr. Fitzpatrick served as an Assistant United
States Attorney in Washington, DC and as a Senior Advisor to the Administrator of the Office
of Information and Regulatory Affairs at the Office of Management and Budget. Mr. Fitzpatrick
clerked for Judge William Norris on the U.S. Court of Appeals for the Ninth Circuit after
graduating from Stanford Law School.

Julius Genachowski is the Chairman of the Federal Communications Commission. Chairman
Genachowski has two decades of experience in the private sector and public service. Prior
to his appointment, he spent more than 10 years working in the technology industry as an
executive and entrepreneur. He co-founded LaunchBox Digital and Rock Creek Ventures,
where he served as Managing Director, and he was a Special Advisor at General Atlantic,

a global private equity firm based in New York. In these capacities, he worked to start,
accelerate, and invest in early- and mid-stage technology companies. From 1997-2005, he
was a senior executive at IAC/InterActiveCorp, a Fortune 500 company, where his positions
included Chief of Business Operations and General Counsel. Chairman Genachowski’'s
confirmation as FCC Chairman returned him to the agency where, from 1994 until 1997, he
served as Chief Counsel to FCC Chairman Reed Hundt, and, before that, as Special Counsel
to then-FCC General Counsel (later Chairman) William Kennard. Previously, he was a law
clerk at the U.S. Supreme Court for Justice David Souter and Justice William J. Brennan, Jr.,
and at the U.S. Court of Appeals for the D.C. Circuit for Chief Judge Abner Mikva. Chairman
Genachowski also worked in Congress for then-U.S. Representative (now Senator) Charles
E. Schumer (D-N.Y.), and on the staff of the House select committee investigating the Iran-
Contra Affair. He received a J.D, magna cum laude, from Harvard Law School, where he was
co-Notes Editor of the Harvard Law Review, and his B.A., magna cum laude, from Columbia
College.

Theodore B. Olson is a partner in Gibson, Dunn & Crutcher’s Washington, D.C. office and a
member of the firm’s Executive Committee, Co-Chair of the Appellate and Constitutional Law
Group and the firm’s Crisis Management Team. Previously, he served as the 42nd Solicitor
General of the United States from 2001-2004. Mr. Olson also served as Assistant Attorney
General for the Office of Legal Counsel from 1981 to 1984. Except for those two intervals, he
has been a lawyer with Gibson, Dunn & Crutcher in Los Angeles and Washington, D.C. since
1965. Throughout his career, Mr. Olson has argued numerous cases before the Supreme
Court of the United States. Mr. Olson is a Fellow of both the American College of Trial Lawyers
and the American Academy of Appellate Lawyers. He has written and lectured extensively on
appellate advocacy, oral advocacy in the courtroom and constitutional law. He received his
bachelor’s degree cum laude from the University of the Pacific in Stockton, California, where
he received awards as the outstanding graduating student in both journalism and forensics,
and his law degree from the University of California at Berkeley (Boalt Hall), where he was a
member of the California Law Review and Order of the Coif.

12 ACUS Performance & Accountability Annual Report 2011



Thomas Perez is currently the Assistant Attorney General for Civil Rights at the U.S.
Department of Justice. He previously served as the Secretary of Maryland’s Department

of Labor, Licensing and Regulation. From 2002 until 2006, Perez was a member of the
Montgomery County Council. He was the first Latino ever elected to the Council, and served
as Council President in 2005. Earlier in his career, Perez spent 12 years in federal public
service. As a federal prosecutor for the Civil Rights Division of the Department of Justice, he
prosecuted and supervised the prosecution of some of the Department’s most high profile civil
rights cases. Perez later served as Deputy Assistant Attorney General for Civil Rights under
Attorney General Janet Reno. Perez also previously served as Special Counsel to Senator
Edward Kennedy, and was Senator Kennedy'’s principal adviser on civil rights, criminal justice
and constitutional issues. For the final two years of the Clinton administration, Perez served
as the Director of the Office for Civil Rights at the United States Department of Health and
Human Services. Perez was a law professor for six years at University of Maryland School of
Law and later as a part-time professor at the George Washington School of Public Health. He
is a graduate of Brown University, Harvard Law School and the John F. Kennedy School of
Government.

Jane C. Sherburne is Senior Executive Vice President and General Counsel of BNY Mellon.
She was formerly principal in her own law firm, and prior to that, Senior Executive Vice
President and General Counsel Of Wachovia Corporation. Before Joining Wachovia in mid-
2008, she served as Deputy General Counsel and Senior Deputy General Counsel of Citigroup,
and General Counsel of Citigroup’s Global Consumer Group. Sherburne was previously a
Partner at Wilmer, Cutler & Pickering, where she practiced litigation, representing clients in
matters requiring crisis management, including matters involving Congressional investigations,
internal government and corporate investigations, and complex civil litigation. She has also
served as Special Counsel to the President during the Clinton Administration, Chief of Staff
and Executive Assistant to the Commissioner of Social Security in the Carter Administration,
and as a Legislative Assistant to Congressman Donald Fraser (D-MN). Sherburne is a trustee
of the Lawyers’ Committee for Civil Rights Under Law and the National Women'’s Law Center.
She is also an executive committee member of the New York City Bar. She received her B.A.
and M.S.W. from the University of Minnesota in 1974 and 1976, respectively, and her J.D. from
Georgetown University Law Center in 1983.

The Honorable Patricia Wald served for twenty years on the U.S. Court of Appeals for the
District of Columbia, from 1979-1999, including five years as Chief Judge. Since that time she
has served in various capacities including as a Judge on the International Criminal Tribunal
for the former Yugoslavia and a Member on the President's Commission on the Intelligence
Capabilities of the U.S. Regarding Weapons of Mass Destruction. Prior to serving on the

U.S. Court of Appeals for the D.C. Circuit, Judge Wald was the Assistant Attorney General

for Legislative Affairs at the Department of Justice. She also previously served as an attorney
with the Mental Health Law Project, an attorney with the Center for Law and Social Policy,
co-director of the Ford Foundation Drug Abuse Research Project, an attorney with the
Neighborhood Legal Services Program, and an attorney with the Office of Criminal Justice at
the Department of Justice. She is a member of the American Law Institute. Judge Wald is also
a member of the American Philosophical Society, and serves on the Open Society Institute’s
Justice Initiative Board, including two years as chair (2002-2004). Judge Wald clerked for the
Honorable Jerome Frank on the U.S. Court of Appeals for the Second Circuit, and received her
B.A. from the Connecticut College for Women and her J.D. from Yale Law School.
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Name
Scott G.Alvarez

government members

The government members of the Conference are current,
senior officials at other government agencies. The
Conference’s organic act designates certain agencies

to have government members of the Conference, and it
authorizes the President and the Council to designate

other such agencies.

The government members are appointed by their agencies
and serve no fixed term. They participate in Conference
activities in addition to their full-time work at their own
agencies. The following were government members at the

end of FY2011:

Agency
Federal Reserve Board

Role
General Counsel

Michael Bardee

Federal Energy Regulatory Commission

General Counsel

Paul Bardos International Trade Commission Assistant General Counsel
Stephen Burns Nuclear Regulatory Commission General Counsel
MarkCahn U.S. Securities and Exchange General Counsel

Commission

Sandy Comenetz

Federal Housing Finance Agency

Executive Advisor to the Acting
Director

Martin Conrey

U.S. Small Business Administration

Assistant General Counsel for
Legislation and Appropriations

Elizabeth Dickinson

Food and Drug Administration

Acting General Counsel

Kris E. Durmer

General Services Administration

General Counsel

Daniel R. Elliott

Surface Transportation Board

Chairman

Cheryl A. Falvey

Consumer Product Safety Commission

General Counsel

Rebecca A. Fenneman

Federal Maritime Commission

General Counsel

Ivan K. Fong

Department of Homeland Security

General Counsel

Don Fox

Office of Government Ethics

Acting Director and General
Counsel

Arthur E. Gary

Department of the Interior

Deputy Solicitor

Remington A. Gregg

Office of Science and Technology Policy

Advisor, Open Government

Susan Tsui Grundmann

Merit Systems Protection Board

Chairman

Will A. Gunn

Department of Veterans Affairs

General Counsel

Christopher Hughey

Federal Election Commission

Acting General Counsel

Elaine Kaplan

Office of Personnel Management

General Counsel

Cameron F. Kerry

Department of Commerce

General Counsel

Harold Hongju Koh

Department of State

Legal Advisor

acus.gov/about/the-assembly/government members ﬁ
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Name
Edward P. Lazarus

Agency
Federal Communications Commission

Role
Chief of Staff

Robert Lesnick

Federal Mine Safety and Health Review
Commission

Chief Administrative Law Judge

Sean Lev

Department of Energy

Acting General Counsel

George W. Madison

U.S. Department of the Treasury

General Counsel

Nadine Mancini

Occupational Safety and Health Review
Commission

General Counsel

Elizabeth A. M. McFadden

Department of Education

Assistant General Counsel for
Regulatory Services

David Morris Michaels, PhD, MPH

Occupational Safety and Health
Administration

Assistant Secretary

Miriam M. Nisbet

National Archives and Records
Administration

Director, Office of Government
Information Services (OGIS)

Richard Osterman

Federal Deposit Insurance Corporation

Deputy General Counsel

Patrick Patterson

Equal Employment Opportunity
Commission

Senior Counsel to the Chair

Mark Polston

Centers for Medicare and Medicaid Ser-
vices

Deputy Associate General
Counsel for Litigation

Michael J. Ravnitzky

Postal Regulatory Commission

Chief Counsel

Robert S. Rivkin

Department of Transportation

General Counsel

Robert Schiff

National Labor Relations Board

Chief of Staff to the Chairman

Christopher H. Schroeder

Department of Justice

Assistant Attorney General, Office
of Legal Policy

William Schultz

Department of Health and Human
Services

Acting General Counsel

Robert A. Shapiro

Department of Labor

Associate Solicitor

Carol Ann Siciliano

Environmental Protection Agency

Associate General Counsel

Steven C. Silverman

Department of Agriculture

Associate General Counsel

Kevin M. Simpson

Department of Housing and Urban
Development

Principal Deputy General Counsel

Glenn E. Sklar Social Security Administration Deputy Commissioner for
Disability Adjudication and
Review

Lon Smith Internal Revenue Service National Counsel to the Chief

Counsel for Special Project

Megan Sperling

Commodity Futures Trading Commission

Counsel to the Chairman

Robert S. Taylor

Department of Defense

Principal Deputy General Counsel

Willard K. Tom

Federal Trade Commission

General Counsel

Daniel Werfel

Office of Management and Budget

Controller

Julie L. Williams

Office of the Comptroller of the Currency

First Senior Deputy Comptroller
and Chief Counsel

Vacant

Consumer Financial Protection Bureau

The following individuals were former members in the first year of ACUS operations:

» David Becker, Securities Exchange Commission

* Robert Cusick, Office of Government Ethics

»  Scott Blake Harris, Department of Energy

o David Horowitz, Health and Human Services

* Arlene Fine Klepper, National Labor Relations Board
* Ralph Tyler, Food and Drug Administration

ACUS Performance & Accountability Annual Report 2011
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public members

The public members of the Conference are typically
leading authorities in administrative law, public
administration, or other areas of interest to the
Conference. Most public members are lawyers, but some
are experts in other disciplines. The public members come
primarily from academia, law firms, and public interest
organizations.

Public members are appointed by the Chairman with

the approval of the Council. They serve two-year terms
(except that, of the initial public members, half will be
randomly selected to serve an initial one-year term, so
that the terms can be staggered). Public members may
be reappointed and may serve a total of three consecutive
two-year terms. The following were public members at the
end of FY2011:

Name Agency Role

Fred W. Alvarez Wilson Sonsini Goodrich & Rosati Partner

Jodie Z. Bernstein The Kelley Drye & Warren Advertising Of Counsel
Law Practice Group

Lisa S. Bressman Vanderbilt Law School Associate Dean for Academic

Affairs; Professor of Law

James Ming Chen University of Louisville Louis D. Brandeis | Dean and Professor of Law
School of Law

John F. Cooney Venable LLP Partner

Walter Dellinger O’Melveny & Myers LLP, Washington, DC | Partner

Susan E. Dudley Trachtenberg School of Public Policy Research Professor

and Public Administration, The George
Washington University

Cynthia R. Farina Cornell Law School Professor of Law
David C. Frederick Kellogg, Huber, Hansen, Todd, Evans & [ Partner
Figel
Jody Freeman Harvard Law School Archibald Cox Professor of Law
H. Russell Frisby, Jr Stinson Morrison Hecker LLP Partner
Patti Goldman Earthjustice Vice President for Litigation
John Graham Indiana University Professor
Philip J.Harter Vermont Law School Adjunct Professor
Michael E. Herz Benjamin N. Cardozo School of Law Professor of Law and Director,

Floersheimer Center for
Constitutional Democracy;
Current Vice Chair, ABA Section
on Administrative Law and
Regulatory Practice

PhilipHoward Covington and Burling Partner
James E. Johnson Debevoise & Plimpton Partner

www.acus.gov/about/the-assembly/public-members
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Name
John M. Kamensky

Agency
IBM Center for the Business of Govern-
ment

Role
Senior Fellow

Peter D. Keisler

Sidley Austin LLP

Partner

Simon Lazarus

National Senior Citizens Law Center

Public Policy Counsel

Ronald Levin

Washington University School of Law

Henry Hitchcock Professor of Law

Carl Malamud

PublicResource.Org

President and Founder

Jerry L. Mashaw

Yale Law School

Sterling Professor of Law

Randolph J.May

Free State Foundation

President

Doris Meissner

Migration Policy Institute

Senior Fellow and Director, U.S.
Immigration Policy Program

Nina Mendelson

University of Michigan Law School

Professor of Law

Gillian E. Metzger

Columbia Law School

Professor of Law

Beth Noveck

New York Law School

Professor of Law

David W. Ogden

Wilmer Cutler Pickering Hale and Dorr

Partner

John A.Payton

NAACP Legal Defense and Educational
Fund, Inc.

President and Director-Counsel

Richard J. Pierce, Jr.

The George Washington University Law
School

Lyle T. Alverson Professor of Law

Richard L. Revesz

New York University School of Law

Dean and Lawrence King
Professor of Law

Alasdair S. Roberts

Suffolk University Law School

Rappaport Professor of Law and
Public Policy

Teresa Wynn Roseborough

Metropolitan Life Insurance Company

Deputy General Counsel

Max Stier

Partnership for Public Service

President and CEO

Larry D. Thompson

PepsiCo, Inc

Senior Vice President and
General Counsel

James J. Tozzi

Center for Regulatory Effectiveness

Member, Board of Directors

John Vittone

Department of Labor (retired)

Chief Administrative Law Judge

Helgi C.Walker

Wiley Rein, LLC

Partner

Allison M. Zieve

Public Citizen Litigation Group

Director

The following individuals were former members in the first year of ACUS operations:

Christopher Edley, UC Berkeley Law School
Michael K. Powell, Providence Equity Partners
Sikrishna Prakash, UVA, School of Law

www.acus.gov/about/the-assembly/public-members
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llaison members

The Chairman, with the approval of the Council, may
designate federal agencies or other organizations that
do not have voting members of the Conference to have
a liaison representative. Agencies or organizations so
designated appoint their liaison representative. Liaison
representatives serve no fixed term.

First Name Agency Role

Allison Beck Federal Mediation and Conciliation Deputy Director for National and
Service International Programs

Amy P. Bunk Office of the Federal Register Director of Legal Affairs and Policy

Judge Charles Center

Federal Labor Relations Authority

Chief Administrative Law Judge

Tobias Dorsey

U.S. Sentencing Commission

Special Counsel

Judge D. Randall Frye

The Association of Administrative Law
Judges

President

Lynn Gibson

Government Accountability Office

Acting General Counsel

Judge Brett M. Kavanaugh

US Court of Appeals for the DC Circuit

Circuit Judge

Edward Kelly

Executive Office for Immigration Review

Chief of Staff, Office of the Chief
Immigration Judge

Dan Levinson

Council of Inspectors General on Integrity
and Efficiency

Inspector General, HHS

William V. Luneburg

ABA Section of Administrative Law and
Regulatory Practice

Professor of Law

Rebecca MacPherson

Federal Aviation Administration

Assistant Chief Counsel for Regulation

Mary C. McQueen

National Center for State Courts

President

Jeffrey P. Minear

Judicial Conference of the United States

Counselor to the Chief Justice

Katie L. Nash Office of the Director of National Associate General Counsel
Intelligence

Nina Olson Office of the National Taxpayer Advocate, | National Taxpayer Advocate
Internal Revenue Service

Timothy Reif Office of the US Trade Representative General Counsel

Jill Sayenga Administrative Office of the U.S. Courts Deputy Director

Lois J. Schiffer

National Oceanic and Atmospheric
Administration

General Counsel

Esa L. Sferra-Bonistalli

United States Coast Guard

Senior Attorney / Team Leader, Office of
Regulations and Adminisrative Law

Thomas W. Snook

ABA National Conference of the
Administrative Law Judiciary

Immediate Past Chairman

Daniel Solomon Federal Administrative Law Judges President
Conference
Alan Swendiman Immigration and Customs Enforcement Chief of Staff

Stephen Wood

National Highway Traffic Safety
Administration

Assistant Chief Counsel for Vehicle
Rulemaking and Harmonization

The following individual was a former member in the first year of ACUS operations:

* Mary Lucille Jordan, Federal Mine Saety and Health Review Commission

acus.gov/about/the-assembly/liaison-representatives
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Senior fellows have previously served as Chairman
of the Conference or have served for six or more
years as government or public members of, or
liaison representatives to, the Conference. The
senior fellows are appointed by the Chairman with
the approval of the Council. Senior fellows serve
for 2-year terms and may be reappointed.

William H. Allen
Retired Partner, Covington and Burling LLP
Public Member (1972-82), Senior Fellow (1982-95)

Warren Belmar
Chairman of the Board, Clean Economy Network Education Fund
Public Member (1986-95), Senior Fellow (1995)

Marshall J. Breger
Professor of Law, Catholic University Columbus School of Law
Chairman (1985-91), Senior Fellow (1991-95)

The Honorable Stephen Breyer
Associate Justice, United States Supreme Court
Liaison Representative (1981-95)

Betty Jo Christian

Partner, Steptoe & Johnson LLP

Government Member (1977-79), Public Member (1980-89), Senior
Fellow (1989-95)

Neil R. Eisner

Assistant General Counsel, United States Department of
Transportation

Government Member (1982-95)

E. Donald Elliott

Partner, Willkie Farr & Gallagher LLP

Professor (adj) of Law, Yale Law School

Government Member (1990-910, Public Member 1991-94)

Fred F. Fielding
Partner, Morgan Lewis & Bockius
Special Counsel (1981-86), Public Member (1986-94)

Brian C. Griffin
Chairman of the Board, Clean Energy Systems Inc.
Chairman (1992-93), Senior Fellow (1993-95)

Paul D. Kamenar
Washington Legal Foundation
Public Member 1982-1990)
Senior Fellow (1990-95)

Sally Katzen

Consultant and Visiting Professor, New York University School of Law
Public Member (1988-93), Council (Vice Chairman 1993-95), Acting
Chairman (1993-94)

www.acus.gov/about/the-assembly/senior-fellow

senior fellows

Richard J. Leighton
Partner, Keller and Heckman LLP
Public Member (1983-91), Senior Fellow (1991-95)

Alan B. Morrison

Lerner Family Associate Dean for Public Interest and Public
Service Law, The George Washington University Law School
Public Member (1983-91), Senior Fellow (1989-95)

Sallyanne Payton
William W. Cook Professor of Law, University of Michigan Law
School. Public Member (1980-88), Senior Fellow (1988-95)

Judge S. Jay Plager

United States Court of Appeals for the Federal Circuit.
Government Member (1988-89), Special Counsel (1989-91),
Liaison Representative (1991-95)

Jonathan Rose

Willard H. Pedrick Distinguished Research Scholar,

Professor of Law, Arizona State University, Sandra Day O’Connor
College of Law. Public Member (1989-95)

The Honorable Antonin Scalia

Associate Justice, United States Supreme Court

Chairman (1972-74), Public Member (1978-82), Senior Fellow
(1982-95)

The Honorable Loren A. Smith
Senior Judge, United States Court of Federal Claims
Chairman (1981-85), Senior Fellow (1985-95)

Peter L. Strauss

Betts Professor of Law, Columbia Law School. Government
Member (1975-77), Public Member (1982-91), Senior Fellow
(1991-95)

Edward L. Weidenfeld
Founder , The Weidenfeld Law Firm, P.C. Council (1981-91),
Senior Fellow (1992-95)

Richard E. Wiley
Partner, Wiley Rein LLP. Council (1973-77), Senior Fellow (1984-
95)

David Vladeck
Director, Bureau of Consumer Protection, Federal Trade
Commission. Public Member (1990-95)

In Memoriam

Malcom Mason ((Government Member (1976-79), Senior Fellow,
1984-95, 2010-2011)) who died at the age of 101 on November 1,
2011.

Robert A. Anthony George Mason University Foundation
Professor Emeritus, George Mason University School of Law.
Chairman (1974-79), Senior Fellow (1982-95) who died at the age
of 79 on November 17, 2011.
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Michael T. McCarthy
Executive Director

Shawne C. McGibbon
General Counsel

Jonathan R. Siegel
Director of Research and Policy

Emily Schleicher Bremer
Attorney Advisor

Reeve T. Bull
Attorney Advisor

Gabrielle Guy
Paralegal

Charles Kersey
IT Specialist

Kathy Kyle
Communications

Director

Sherland Peterson
Executive Assistant

David M. Pritzker
Deputy General
Counsel

Funmi E. Olorunnipa
Attorney Advisor

.

Scott J. Rafferty
Deputy Director of Research

and Policy

Harry Seidman
Administrative Director

www.acus.gov/about/the-staff
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acus staff

The Administrative Conference staff is composed of
a dynamic and interdisciplinary group of individuals
dedicated to public service.

Reestablishing a federal agency is a historic
undertaking, which requires a nimble group of
innovators who understand that sometimes the best
ideas come from outside the agency.

They are a team of attorneys, statisticians,

technologists, writers, graphic designers, and more.

We are coﬂaborating to

make govemment work better.



ACUS MANDATE
Arrange for federal agencies,
assisted by outside experts,
cooperatively [to] study
mutual problems, exchange
information, and develop
recommendations for actions
[so that] private rights may
be fully protected and federal
responsibilities may be
carried out expeditiously in
the public interest (1964).

Added in 2004

* Promote public
participation and
efficiency in rulemaking
and with regard to
rulemaking, adjudication,
licensing, and
investigations.

* Reduce unnecessary
litigation.

* Improve the use of
science.

* Improve the effectiveness
of applicable laws

5(U.S.C. §591)
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mission
statement

strategic
plan

During the first year of operations, the Chairman and
staff have worked to develop a strategic direction for the
Administrative Conference that would fulfill its statutory
mission of improving administrative procedure and meet
the expectations of Congress. Of particular importance
in developing these strategic goals is the Report of the
Administrative Law, Process, and Procedure Project for
the 21st Century, published by the House Committee on
the Judiciary in December 2006, which guided Congress’
decision to reauthorize and fund the Administrative
Conference.

In setting direction, the Chairman and staff met with a wide
variety of government agencies, bar association members,
and private sector and non-profit groups to identify areas
of needed reform of federal rulemaking, adjudication, and
other administrative processes.

Based on this information, the Chairman and staff
developed proposed goals and priorities for the
Administrative Conference, which were presented to the
full membership at the December 2010 plenary session.
Members provided feedback and suggested additional
goals, and the Chairman has identified the following
mission and strategic goals to guide the Administrative
Conference based on these discussions.



The Administrative Conference of the United States is a public-
private partnership whose membership develops formal
recommendations and innovative solutions that make our
government work better.

Vision & On Regulation
Val U e S “As long as there is a need for

regulatory reform, there is a
need for something like the

The Administrative Conference is given the power to “study Administrative Conference.”
the efficiency, adequacy, and fairness of administrative
procedure...” 5 USC § 594. C. Boyden Gray, former

_ _ White House Counsel
The work of the Conference is guided by these procedural

values, which reflect legal and social science measures of
performance.

The fairness value derives from law and employs principles
imbedded in the Administrative Procedure Act and the due
process clause of the Constitution.

The efficiency value derives from economics and looks
at how procedures employed by the agency achieve
the public purposes the regulations are intended to
serve. The question is whether the agency procedures
and management techniques reflect optimum resource
allocations, not whether the benefits of the underlying
substantive regulations exceed their costs.

The adequacy value borrows from the disciplines

of psychology and political science and looks at the
effectiveness of regulatory techniques from the public’s
perspective, including such factors as trust, transparency,
and participation.

In many situations, these values must be balanced by the

Conference in crafting recommendations, but in no case
will they be ignored.
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Performance Goals

In accordance with OMB
guidance, ACUS identified
results-oriented performance
goals for FY 2011 and FY
2012 that are based on the
agency’s strategic goals. Due
to the agency’s startup status
in FY 2011, the goals were
designed to initiate progress
in FY 2011 and be fully
achieved in FY 2012.

24 ACUS Performance & Accountability Annual Report 2011

strategic
goals

PARTICIPATION

ACUS will expand citizen participation in the regulatory
process through increased use of interactive
communications technology and creative means of
outreach, in order to provide essential information to
government officials and to inform the public.

COLLABORATION

ACUS will study and promote the most responsive and
efficient means of sharing authority and responsibility
among the federal government, state and local
governments, contractors, grantees, and citizens. This
will include exploration of new models of collaborative
governance as well as a more effective division of
responsibility between government and the private sector.

INNOVATION

ACUS will seek new ideas that advance the core values of
fairness and efficiency, and will study existing government
programs to identify what works, what doesn’t, and what'’s
promising. Research will address the use of science,
ensuring data quality, and performance evaluation.

EDUCATION

ACUS will bring together senior federal officials and
outside experts to identify best practices and will advise
agencies on revising their rulemaking and hearing
processes, technology, and management systems to
deliver better results. The Conference will be a central
resource for agencies by compiling and publishing data
and guidance on solving mutual problems.



strategic goal. PARTICIPATION

Expand public participation and increase transparency.

The Administrative Conference will expand citizen participation in the regulatory
process through increased use of interactive communications technology,

as well as by alternative means of outreach, in order to provide essential
information to government officials and inform the public. The Administrative
Conference will improve openness and transparency in government by
promoting common standards and formats for information sharing and proposing
updates to laws and rules written before the Internet era.

Performance Goal

1) Participation

ACUS will identify and encourage
more widespread adoption of new
methods for public input into the
rulemaking process.

Results Measure

Adoption by ACUS of formal
recommendations to expand
participation and provide training and
technical assistance to agencies to
implement such recommendations.

FY 2011 Results

Partially Achieved

In FY 2011, ACUS commissioned
research reports and adopted two
formal recommendations addressing
the rulemaking comment process and
legal issues in e-rulemaking. In FY
2012, ACUS staff will work with federal
agencies on implementation of these
recommendations.

2) Transparency

Pilot virtual online meetings of
federal advisory committees, using
technology to provide public access
and transparency, and recommend
proposed regulatory and legislative
changes to update the Federal
Advisory Committee Act for the
Internet era.

Complete pilot project on online

FACA meetings, evaluate whether
practice improves transparency and
participation, and assist other advisory
committees in adopting best practices
identified.

Partially Achieved

In FY 2011, ACUS commissioned
research into the Federal Advisory
Committee Act and proposed
recommendations to reform the
Act. These recommendations are
currently under review in committee
and are expected to be considered
in December 2011. ACUS has

also launched a pilot program to
hold certain of its federal advisory
committee meetings online using web
forum technology.

3) Access to law

Foster placing primary legal materials
on the Web, promote common
standards and formats for federal
agencies to post searchable,
accessible, and complete records of
adjudications.

Place all past ACUS recommendations
and supporting materials on ACUS
Website and increase visits to website.
Evaluate agency practices in making
administrative materials accessible
and provide training and technical
assistance to add documents to
agency websites.

Partially Achieved

In FY 2011, ACUS launched a website
at http://www.acus.gov. This website
incorporates current information

about Conference activities as well as
historical materials. The Website was
recognized as one of the top 35 public
sector websites in the world and traffic
to the website has increased since the
launch. Historical recommendations
dating from 1988 to 2011 have been
posted; recommendations from 1968
through 1988 will be posted later this
year.

ACUS Performance & Accountability Annual Report 2011
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strategic goal: COLLABORATION

Promote collaborative governance.

The Administrative Conference will study and promote the most responsive
and efficient means of sharing authority and responsibility among the federal
government, state and local governments, contractors, grantees, and citizens.
This will include exploration of new models of collaborative governance as well
as the most efficient division of responsibility between government and the
private sector

Performance Goal

1) Public-private partnerships

Develop guidance for agencies to
ensure accountability when reliant on
non-government personnel to fulfill
their mission.

Results Measure

Publish a report and/or
recommendation on management
of public-private joint ventures, such
as procurement practices and use
of third-party certification. Provide
training and assistance to agencies
adopting best practices that produce

cost savings and increased efficiency.

FY 2011 Results

Partially Achieved

In FY 2011, ACUS published a rec-
ommendation on ethics rules for
government contractor employees
and commenced a research project
on uses of third-party certification.

In FY 2012, ACUS will follow up on
the ethics recommendation by track-
ing its implementation and providing
advice and training. The project on
third-party certification is expected to
produce a report and/or recommenda-
tion in 2012.

2) Federalism

Reform agency procedures to promote
better collaboration between federal
and state and local officials in the
regulatory process.

Publish guidance and/or
recommendation on agency
federalism procedures. Provide
training and assistance to agencies
adopting best practices that produce

cost savings and increased efficiency.

Fully Achieved

ACUS published a recommendation
on agency procedures when
considering regulations that may
preempt state law, including
consultation with state attorneys
general and other interested

state agencies. Adoption of this
recommendation is expected to
reduce unnecessary litigation over
preemption issues. In 2012, ACUS will
continue to assess the implementation
of the recommendation and provide
training and assistance as needed.

3) Alternative Dispute Resolution
(ADR)

Review alternative dispute resolution
programs, identify potential
improvements, and develop and
advocate ADR legislative and
regulatory reforms.

Convene a conference leading to
recommendations for legislative and
regulatory reforms. Estimate potential
cost savings and improved efficiency
for such reforms. Advocate for

adoption of reforms that are identified.

Partially Achieved

In FY 2011, ACUS convened a
forum for agencies with high-volume
caseloads to learn about automated
dispute resolution systems used by
eBay and PayPal. ACUS also held
preliminary meetings with a range of
government participants in the ADR
process to plan a government-wide
ADR conference. In FY 2012, ACUS
will build on this work to convene a
conference and develop concrete
recommendations for reform.
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strategic goal: INNOVATION

Identify innovations to make government procedures more efficient, fair, timely,

and data-driven.

The Administrative Conference will seek new ideas that advance the core values of fairness and
efficiency, and will study existing government programs to identify what works, what doesn’t, and
what's promising. Because government action should be based on sound data, the Administrative
Conference will improve the use of science, empirical data, and performance evaluation in
regulations and administrative law, and the Conference’s own activities will be measured to
demonstrate the value that they provide.

Performance Goal
1) Efficiency

The Administrative Conference will
work to modernize the administrative
process by exploring innovations
like audited self-regulation which
increases the government’s capacity
without increasing costs.

Results Measure

Publish at least three reports and/or
recommendations on best practices
that increase the capacity of the
government to undertake activities
without increasing costs. Provide
training and technical assistance to
agencies adopting these models and
measure the increases in efficiency.

FY 2011 Results

Partially Achieved

In FY 2011, ACUS adopted a recom-
mendation that video hearings be ad-
opted more widely across the govern-
ment. Based on research on the use
of video hearings at the Social Secu-
rity Administration, ACUS expects that
video hearings can reduce costs by
eliminating travel time and expenses
and more efficiently allocating admin-
istrative law judge caseloads, without
affecting the outcomes of cases.
ACUS is currently advising agencies
on how they might adopt video hear-
ings. ACUS is currently considering
projects on international regulatory co-
operation and immigration adjudication
that have similar potential to expand
agency capacity without increasing
costs. These and other projects are
scheduled for consideration in FY
2012.

2) Timeliness

Because justice delayed can be justice
denied, the Administrative Conference
will work across federal agencies to
reduce backlogs and unnecessary
delays in case and rule processing
through better use of technology such
as video conferencing.

Publish a report and/or
recommendation on best

practices that reduce delays in the
administrative process. Provide
training and technical assistance to
agencies adopting these models and
measure reductions in backlogs and
delays.

Partially Achieved

In FY 2011, ACUS convened a
workshop for agencies with high-
volume caseloads and adopted a
recommendation on the use of video
hearings. ACUS also began a major
study of immigration adjudication with
a goal of reducing backlogs. In FY
2012, ACUS will continue developing
the report and recommendation on
immigration adjudication and help
agencies implement video hearings.

Performance goal, results measure and results continue on the next page.
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strategic goal: INNOVATION

Performance Goal

3) Fairness

The Administrative Conference will
identify obstacles that prevent access
to the government’s regulatory and
adjudicatory activities, including
procedural legal barriers and reduced
access to technology, and seek to
eliminate these barriers.

Results Measure

Publish a report and/or
recommendation on best practices to
eliminate barriers to access. Provide
training and technical assistance

to agencies adopting these models
and measure the effect of their
implementation.

FY 2011 Results

Partially Achieved

In FY 2011, ACUS and the
Department of Justice convened a
forum on access to administrative and
regulatory materials for persons with
limited English proficiency. Making
materials available in languages other
than English was also addressed

in an ACUS report on innovations

in rulemaking and an ACUS study

on immigration adjudication is
addressing legal and practical
barriers to accessing proceedings.

In FY 2012, ACUS will continue

work on these projects with a goal

of adopting and implementing ACUS
recommendations.

4) Data-Driven

The Administrative Conference will
study best practices for agencies

to use in considering scientific and
empirical data during the rulemaking
process, and will recommend to
agencies best practices for scientific
integrity.

Publish a report and/or
recommendation on best practices
for considering scientific and
empirical data and scientific integrity.
Conduct evaluations of all ACUS
projects to measure their impact and
effectiveness.

Partially Achieved

In FY 2011, ACUS launched a
research project on best practices

for use of science in the regulatory
process. A report and recommendation
is expected to be completed in FY
2012. ACUS has also begun reviews
of the recommendations adopted in FY
2011 to measure their implementation.

5) Agency Management

As a new agency not constrained by
outdated infrastructure and processes,
the Administrative Conference will be
an innovative test lab for experiments
in agency management and
government performance, focusing on
flexible and transparent information
technology, minimal overhead and
administrative costs, and utilizing top
talent through innovative personnel
policies and partnerships.

Implement new models of technology
that can serve as a guide to other
agencies. Share expertise and
develop ACUS staff skills through
temporary assignments, longer-

term details, and use of fellowship
programs.

Fully Achieved

ACUS has launched a modern
Website that incorporates social
media to provide information about
the administrative process. The
Website includes a site for the Model
Agency project, where government
agencies can share best practices
for administrative reform. The ACUS
Website was recognized by Tripwire
magazine as a top 35 government
Website that excels in aesthetics
and user interface. ACUS has also
taken advantage of details and the
Intergovernmental Personnel Act to
bring top talent to the agency.
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strategic goal: EDUCATION

Convene leaders to share information, solve common
problems, and encourage adoption of promising innovations
government-wide.

The Administrative Conference will bring together senior federal officials and
outside experts to identify best practices and will advise agencies on revising
their rulemaking and hearing processes, technology, and management systems
to deliver better results. The Conference will be a central resource for agencies
by compiling and publishing data and guidance on solving mutual problems.

Performance Goal

1) Reconvene Council of Independent
Regulatory Agencies

Independent regulatory agencies,
because subject to limited OMB
oversight, have limited mechanisms
for sharing information and solving
common administrative problems.
ACUS will reconstitute a council for
leaders in these agencies to meet on
a bi-monthly basis.

Results Measure

Convene four to six meetings per
year of the Council of Independent
Regulatory Agencies. Provide
research and guidance documents
to Council on issues that the Council
identifies.

FY 2011 Results

Fully Achieved

In FY 2011, the ACUS Chairman rees-
tablished the Council of Independent
Regulatory Agencies and convened
five meetings, to discuss common
issues such as the effects of recent
court decisions, the Sunshine Act, and
the Congressional Review Act.

2) Workshops

ACUS will convene a series of
workshops for agency general
counsels to share experiences

with discrete legal and regulatory
problems, with a goal of identifying the
most efficient solutions for replication
government-wide.

Convene four to six workshops per
year, each attended by multiple
government agencies, and provide
follow-up summaries, best practices or
training on topics covered.

Fully Achieved

In FY 2011, ACUS convened six
workshops for federal agencies to
share information on a range of
current topics, including management
of high-volume caseloads,
retrospective review of regulations,
international regulatory cooperation,
the Federal Advisory Committee Act,
and access to proceedings for persons
with limited English proficiency. The
workshops were rated as useful by
participants.

3) Publications

Create a modern website with
collaborative tools to provide ready
access to historical and current data
on administrative law and regulatory
policy. Create written and electronic
guidance on best practices and
procedural improvements, including
the introduction of a model agency
project that highlights and honors
outstanding agency practices in this
regard.

Create Website that is compliant with
federal requirements, incorporates
innovative tools such as social
media, and is useful, as measured
by increasing number and duration of
Web visits and user surveys.

Partially Achieved

In FY 2011, ACUS launched a modern
Website that incorporates social
media to provide information about
the administrative process. The
Website includes a site for the Model
Agency project, where government
agencies can share best practices
for administrative reform. The ACUS
Website was recognized by Tripwire
magazine as a top 35 government
Website that excels in aesthetics and
user interface.
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the recommendation
process

What is unique about The Conference’s research and the resulting
recommendations are conducted through the
Administrative Conference Project Process.

this process?

...ACUS provides “non- The process includes gathering and selecting ideas for
partisan, non-biased, a project, obtaining Council approval, and selecting the
comprehensive, and practical researcher. The Conference’s six Committees will then

consider the researcher’s report. The Committee then
collaborates on the project in public meetings (that are
also broadcasted on the internet). Once the Committee
formulates a recommendation, the draft recommendation
is then considered by the Council and then the full

assessments and guidance
with respect to a wide
range of agency processes,
procedures, and practices,’...

based on “a meticulous Conference membership.

vetting process, which gave its

recommendations credence.” Upon approval by the full Conference, ACUS follows up
to see that official Conference recommendations are
implemented.

Congressional Research

Service, 2007 The graphic shown below illustrates and describes the

steps involved in preparing a recommendation.

GATHER IDEAS

IMPLEMENTATION SELECT IDEAS

CONSIDERATION
BY THE FULL
CONFERENCE

COUNCIL
AFPROVAL

BACK TO
THE COUNCIL

PICKING A
RESEARCHER

COMMITTEE
CONSIDERATION

Iresearch/the-administrative-conference-project-process/
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the plenary
sessions

At the first plenary session in 15 years, the Conference
was just getting restarted. The Conference adopted one
recommendation and engaged in a productive discussion
about the future priorities and agency goals. Six months
later, ACUS’ six committees are meeting regularly and
more than a dozen other projects are in the pipeline. The
agency is currently operating at the level achieved before
ACUS was shut down, and with a smaller staff.

During its plenary sessions and committee meetings,
members exchange views and work together to reach
consensus solutions to complex problems during their

two to three-hour committee meetings. This process at

the committee level produces the recommendations the
Conference considers at plenary sessions. All sessions are
broadcast live over the internet and may be viewed online.

53rd Plenary Session: December 8-9, 2010

The first day of the 53rd Plenary Session opened with the
swearing-in the membership by Justice Scalia, followed
by Conference business and debate and adoption of the
recommendation regarding Federal preemption of state
law. The second day was devoted to conducting focus
groups and mapping the future of the Conference agenda.

54th Plenary Session: June 16-17, 2011

On the first day of the session, the Conference debated
and passed the recommendations regarding Rulemaking
Comments and e-Rulemaking. On the second day, the
recommendations regarding Video Hearings Best Practices
and Compliance Standards for Government Contractor
Employees were considered and adopted. Dan Gordon,
Administrator of OMB’s Office of Federal Procurement
Policy, attended the event and welcomed ACUS’ “shining a
light on this sensitive area.” Justice Breyer, a Conference
Senior Fellow, provided the closing keynote address.

To form a more perfect
union...

ACUS is... “a unique
organization, carrying out
work that is important and
beneficial to the average
American, at low cost,” and
that ‘can make it easier for
citizens to understand what
government agencies are
doing to prevent arbitrary
government actions that could
cause harm.”

Justice Stephen Breyer

Senior Fellow

WWW.acus.gov/events/pIenary—session/
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“The concept of

an Administrative
Conference of

the United States
promises more to
the improvement
of administrative
procedures and
practices and to the
systemization of the
federal regulatory
agencies than
anything presently on
the horizon.”

James Landis
Former Dean of Harvard Law School
and SEC Commissioner



adopted
recommendations

Making formal recommendations is one of the primary
activities of the Administrative Conference. Conference
recommendations result from the Administrative
Conference Project Process.

As a part of this process, recommendations are adopted
by the voting members of the Conference at semi-annual
plenary sessions.

Recommendation 2010-1:
Agency Procedures for Considering Preemption of State
Law.

Recommendation 2011-1:
Legal Considerations in e-Rulemaking

Recommendation 2011-2:
Rulemaking Comments

Recommendation 2011-3:

Compliance Standards for Government Contractor
Employees — Personal Conflicts of Interest and Use of
Certain Non-Public Information

Recommendation 2011-4:

Agency Use of Video Hearings: Best Practices And
Possibilities For Expansion

WWW.acus.gov/acus-recommendations/@
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Recommendation 2010-1
Agency Procedures for Considering Preemption of State Law

Background

Executive Order 13132 requires agencies to consult with
State and local governments and consider State and local
interests when considering rules that may preempt State
and local law. There appears to be consensus that the
requirements of the preemption provisions of Executive
Order 13132 are sound, but compliance has been
inconsistent across administrations of both political parties.
On May 20, 2009, President Barack Obama issued a
Presidential Memorandum announcing the Administration’s
policy on regulatory preemption and directing agencies to
conduct a retrospective review of preemptive rules.

Research Methodology

Professor Catherine M. Sharkey of New York University
School of Law undertook a study of agency compliance
with Executive Order 13132 and responses to President
Obama’s preemption memorandum. Professor Sharkey
interviewed a number of agencies regarding preemption
issues in rulemaking and also conducted a thorough
examination of relevant law and scholarship.

Recommendation

At its December 2010 Plenary Session, the Conference
adopted Recommendation 2010-1, Agency Procedures for
Considering Preemption of State Law, which addresses
agency procedures for fulfilling Federal requirements
regarding consultation with State and local governments
and for considering State interests in rulemakings that may
result in the preemption of State law.

Agency responses to the Conference’s implementation
efforts have been generally positive and cooperative

and suggest that a number of agencies are undertaken Contact
serious efforts to incorporate the recommendations into Emily Schleicher Bremer
their rulemaking procedures and policies. The Conference ebremer@acus.gov

has also implanted the recommendation by providing on

its website a contact list that agencies can use to reach

out to appropriate representatives of state interests when Download the PDF 2]
considering potentially preemptive rules.
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Administrative Conference RBecommendation 2010-1

Apency Procedures for Considering
Preempition of State Law

Adopted December 9, 2010

Droridnmts Dooeam ol MEetron  oedis cund mmoardease arrdoer moesldtEesr e e -
¥ IS FLAGACEINS BARRM LB ALLEEE  RPRAAE REL NN L WS H RARAWN AN AEA N OF EEEEEE LRy, A

branch agencies,” and urging ndependent agencies, ” 1o take ceri@in MEasUres 1D BMSLNE Jroper
respedct for princples of federalsm. Beecutive Oder 13132, “Federalism,” ssued by President
Cimon on Aupust 4, 1934 {the “Drder™),? is still in effect taday, and is an amended versian of
President Reapam's Executive Omder on Federalsm, Executive Order 12612*  The Order
dentifes federalsm prindples that bear mnsoermtion in polioymaking and specifies
procedurss for mepovernmental cansuliatan, emphaszng monsultatons with Siate and ol
pavermnments and enhanced sensitivity 1o their conrems. The Orer reqguines agences ta hawe
an accountahle process 1 arsue meaningiul and timely nput by siate and ol offcalks in
the develapment of regulatary policies that have federlism implications.” The Order requires
apences ta “prrnde al affected Siater and @l officials eice and an apparunity for
apprapriate partacpation in the procesdings™ whenever an aEency [Hopases 1o preemnpt Stabe
Ew throuph adjudiatian ar rulemaking® It establishes spedfic procedures for "any repulation
that has federmism mplications and that preempis sate Bw,"" requiring agendes 1 cansult

! Erer Ovder Mo 13,172, § 1K)

ig ago

 Exer Ovder Mo 13,192, 3 CF R 206 (2000, regrinted i 3 U.5.C. § 301 [Zm06)-

* president Reagan’s Exerutive Order on Federalism adopted, searly verbatim, ACLS. recommendations. Compare

Ewec. Orgler Mo 12617, 3 CFA 22, %5 4d] E [«] {1988, reprinied in 5 UAE § SO0 [1954], sty ADMENSTRATVE
CEKWFEREWCE OF THE LITED 5TATES, AECEAMMENDATION Mo B4-5, 1 4, 5, PEEESTION OF STATE REQULATION BT FEDERM.

AsFmoes |1984].

‘Eﬂ;ﬂdﬂfﬂn.ﬂ:,]ﬂ,!ﬁli]_ The arsulation pieess st imoke "slecried offaials of Siate and ol
prvemmeTs or their represeriatve satiosal orpan ratioes ® M at 8§ 1{d], sla)

"o x5 ae)
"ot & § 6]
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with siate and kval cfficals "early n the proress of develaping the proposed n:g.llat'nn," and
10 prepare 3 federaism impact statement {“FAS7)."

Individual aEencies are responsible for implementing Exeautive Onder 13132, and the
Offue of Information and Regulaiory Affairs ("OIRAT), loated within the Office of Mamagement
and Budeet {TDNME), has issued prxcedural pukieines on “what apences shauid do ta ompiy
with the Order and how they should dorument that ompliane o OMB""" These Federalism
Guidelines providle that each apency and depariment should despnaie a federalism offical
charped with: {1) ensuring that the apency onsioers federalism principles in s development of
repulatary and kepidative pairies with Tederalsm mplicatians; [(2) ensaerng that the apency has
an aopuniabe proress far meaningful and timely imMerpovemmental consultation n the
development of repulatary polices that hawe federalism mplkations; and (3} provding
certiiation of complance 1o OMB. The federalism offical must submitc ta OMB “a description
of the apency's msulation proess,~" that “indiate[s] how the apency dentifies those
polioes with federalism implimtons and the procedures the agency will use I ensure
meanngiul and timely onsultaton with afferted State and bocal oificais = For any draft final
rerpulation with federalem imoeations submitted for ORA reveew under Exeontive Order
12866, the federalism offxial must certify that the requirements of beoutve Order 13132
coeerming both the evaluation of federalism paices and orsuliation ave been met N a

meaningful and timely manner.™

Yo %))

Pyl ar§ HcXZ] [reuiEing a RS for any repulataon "that has fedeaiism mpliations and that preempls Statke Bw™)
i at %5 1{a) {defning "“Tederal s | mplhcatans®|.

¥ premorand un from samb 1 Lew, Direcinr, Do of Mt B Gipet, 1o the Heads of Beoutive Deparimenis
and Apenoes, and indepeadent Aepulaiony Apeacies, Guidanoe for Implesenting ED. 13137, “Fedealize™ (O
28, 19| a2 gwvadobds at hitp e whitwhosme mowfibe S tau b fliesfoshyfacoeisfomhfarionsp - mif
{last wisihed Ocinber 29, AN | “Fedeaisn Gasdeines"|.

N prer Onder Mo 13,1325 &{a]; Fereralism Cuidelines 2

L Fedemlion Guidelines 45

¥ Errr Onder Mo 13,1325 Bal.
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President Obama’s offical policy on preemption, articulated in a May 20, 2009
presidential “Memamandum for Heads of Beecutive Departments and Agencies” (©Preem fon
Memarandum™], prorades that “[plreemption of Sate law by executve departments and
agencies should be underizken andy with full consdideration of the legiiimate prerogatives of the
States and with a suificient legal basks for preemption=" It spedicaily adimanishes
depariment and apency heads 1o ease the practice of induding preempian statements in the
preambe ta @ repulation withaut indudang it in the codified repulation. And it further directs
aFences 1o indude preemptian provisions in codified repulations only ta the exient “justifed
under legal princples poverning preempiicon, nduding the princples outdined n Exerutne
Order 13132" Fnally, the Preemption Memarandum regquests that apencies onduct a8 10-year
rebrospectiee review of regulatians induding preemption staterments, whether in the preamble
or the cadified repulation, "in order o dedde whether axch sSEtements of HODYISDDNS ae
justified under appikable kegal prindples poveming (reempbon”™

An emprial mwluation of agency practices reveals that complance with the

mepmnton Hovinons af FErprnbive Crder 131327 has bepn nonsisient abthoassh President

o RERILENNI T ELELw = A-AR_Ar === E1 N A, B

Obama’'s Preemption Memarandum has effechuated 8 meaningful shift i preemption palces
within @ number af aeencies. Ths svalation was based an siatistkal analysis of agency
rulemaking practices, on partuar examples of agency rulemakings, on recent inkerviews with
offumalks at the National Highway Traffic Safety Adminktration ("MHTSA), Food and Drug
Admnstration ("FDA"), (e of the Compiroller af the Currency {"0CCT), Consumer Praduct
Safety Commissian ("(P5C7), Federal Trade Commissian {"FTC"), and Eewimonmenial Protedion
Apency [("EPA"), and an onsikderatian of legidatve changes 1o siabubes relevant 1o agency
preempion and an independent review of the apendes” respectine rulemnaking dockets and
mEreentian in Mipation.

“m“hhﬂsﬂmMMidqﬂﬁElMH,MHﬂmm

28 9554 [May 22, 3009), avodzbie of hiip:/fenens Fren peeic ey piceFR-200% 05227 pifics- 127 50 pdispage=1
{Jast visibed Ocinber 9, 210§
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There appears to be consensus that the requirements of the prEempGon proviskns of
Expcutive Order 13132—induding cansuliation with the siates and the requement for
*Tfedermaism mpadt siatemnents™—are sound. Bt compliance with these provsions as been
THDnsistent, and difeulies have persisted a0oss administrations of both political parties. A
1999 GAD Repart dentified only five rules—aut of a tatal of 11 000 ssued fram April 1996 ta
December 1998 —that included a federalism impact assessment. ™ Case studies of particular
nilemaking proceedings have revealed falures o camply with Executive Order 131327 In
Aupust 20, refliecting condinued onocem with agency practioes in this area, the AlA House of
Delepaies adopted 38 rerommendation develkoped by the ABA Task Force on Federal Preemption
of State Tort Laws, amed at improving ompliance with the preempion provscons oF Exeoutive
Onder 13132 *

Ths Adminsiratee Conderence Recommendation 5 miended 1o IMEDYE apency
procedures far mplementing the preemption provisons of Exeorte Order 13132 and 1o

“ﬂ—-—--l'——.l'!—-l.—.l'l:.'l-—.—---— i el ey e o S—— = ——
W LMPCT AR ES TS O R A A O L e

'uimmmmrmummmmm 12517 1M THE Ul EMAEING
Fares 1 [1959) The exact numsder of Tederaliss impact s=sments taring this perind s in some douht et
Jppeas i be quite small. 5= Misa A Mendelan, Chevn orxd Breemphion, 102 ks L RBev. 737, T4 182
{200d] [reporting dhentiicatan of 5 fedeaiam mpact =smeis fom the fowrth erter of 1998, see ok 5l ot
7438 [demoasitating that fedemlise mpact siaemests are Ebiively re ad of “poor quality™)  OF ourse,
meaTy nebes o not require a federalism impact asessment. The numiber of rubes that svoold hae incuded one 5
uskmrwen, bt the wry ssall mmber that dd suppesi= that apencies were "k implesest inp the onder =
vipmrowsly o= they could *  GAD report, supm, af 13

ﬂﬂﬁtﬁiuu-m,mm “Agenwy Ry Meraaes, S5 Duke LL 7S, H31-460m
{200 [analyeing several rulesaling prceed ings in which an apenoys notic e of proposey] nibesaling siated that a
rule woukd hane o Feddera ism mpent, but in which the opeacy sSiaied that the inal rule el preespiie ofied, in
some cases withmut preparng a fedealise mparct sabement or cossulting with siate oficals); == ol=o Nima Ao
hiemielson A Fresumpline Agins Agenwy Presceplion, 1002 Bw_ L ey 585, 7189 {(2008] |repodtisg results fom a
urther, 2006 shaly of preemptiee rubes, which disinsed that, oul of sx preempiive uiemakings shdied, oaly
three ontaned federaism mpact analyss, and iy one of the aahyses “west bEyomnd siating sither that the
ey o udey] that it possesy] shahriory authodity o preempt or that the docousest had bees mexie nriahis
o tomment, nouding o sSateofficals™)

» AT mar ASSwiaiEmn e of Deiepaies, Heiion 1

ritp:c S vewna 3 bamma e PO fam-010-11 7 (ot wisitesd Bow_ 27 000
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TTHTEaSe transparency regarding nternal apency palices and exiemal enfirrement mechanisms
despned 1o ensure campliance with thase povsions. The poal s not 1o favwor or disfavar
HEEMEIDN, but ta mpmye agency Hooedures in pcReEntialy preemgive rulemakngs. The
Heommendation 5 alse inerded 1o fadlitlste federal apency cansuliatian with state
representatives, such as the "BHig Seven,” 38 proup of nonrartsan, non-Hofit aFanoations
ooHmposed of state and ol povernment mﬁ:‘ais,u and, comwversely, 1o fadlitate siate affbals
awareness of and respansiveness o, opportunities to cansult with federal aofficals and 1o
oHnment in repulaiory  proceedings that may hawe preempine effer Improased
oHnmunicatian an preempicon issues would result 1 siate and Iocal povernment officals or
their represeniatine (Fganirations avalled thermseves of opporiunities 1o beome aware af
whether federal agencies are engaEing in patentially preemptive rulemaking proceedings, far
example, by monikoring the Federal Repster or using relevant inbermet dashboards, such as are
avalable at www repnfopay. Apences an ensure that these aks are optimally useful o
siate represematves by dearly posting relevant miomation on ther ndividual webhsites and
poviding appropriate informatian for indusian n the semiannual Unifed Apenda. Finally, this
Herommendation is aimed at both expotine branch and independent apences thal engaEe in
preemtive rulemaking, with the recosnition that the executive dirertives. described abowe bind

L R e IR Rt R I L =t ot I G il gl §om B, o o W ]

the farmer and urpe wHuntaridy ompliance by the Ratter.

The Canference recapnioes the danper of enumbering the rulemaking process with too
many formal requirements. Therefore, in oafting this Aeommendation, the Conference has
remained mandful af the ontnuing validity of its previaus Recammendaton ammed at reducnge
=nssificatian”™ af the resulatory process ®  The Conference recagnizes, hawever, that ertain
princples, induding thase embadied 0 the preempltion provisions of EBxecutive Order 13137,
ae suffcendy impaortant 1o wamant systemalc onsderaion by apences enpaging in

'mgmmmmummﬂummmﬂuml
Corferene of Siate Lepshheres, the Batiosal Leapue of Cites, the LS. Confereme of Mayrs, the Matiosal
A atun of Cmevties, and the Intemational CiiyAmou sty Manapement Aosocialion

!m irxy e Ervirooroeni for Agency Huismaiing, erom mesdalion Mo 53-4, 1 CFR $% 30553 ajij{A] & [C)
{aCuIs 1953)
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mlemaking. The Tollownye Recommendation has accaningly been siructured both ta
enmurage compance with existing eeeotine directives and inease the effidency of nternal

aEEncy Hooesses desymed 1 ensure such mompliance.

RECOMMENDATION

1. The Conference reiieraies s previous, redated recommendation that “Congress
shauld address foreseeabie preempltion Esues COearly and explctly when it eracts a8 siEtute
affecting repulation or derepulation of an area of condut =~

Internal Procedures for Comglionee with the Preesnpiios Privisioss of Feecutire Oedder 13137

2. Apencies that engape in rulemaking proeedings that may hawe preemptive
effert on state law shoukd have nternal written puikdance ta ensure campliance with the
preEempGon prorasicns oF Beecutive Onder 13132, which should destribe:

{b} How the apency consults with state and local offedals concerning preemplion;

{£] How the apency othernwise ensures ompliance with the preemplion HDYisiDNSs
of BExecutive Order 13132

3. Apencies should post therr internal puidance for mompliance with the preemption
prowisions af Bxecutive Ormder 13132 on the imtemet or cbherwise make publicly avaslable the
nfommation comained therein.

“mqmmumquﬁs, Feoammendation Mo B1-5 1 CFR 5305 R4S [ACLS 1084]
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. Apencies shauld have an oversiphlt rocedure 1o mMpoye apency pracedures for
mplementng the presmpiion provisons af BEecutive Order 13132 This procedure should
mdude an mtemal process Tor exakating the authority and bass asserted n suppart of a
preempive rulemaking. The agency shoulkd prowide a reasaned basis, with such evidenre as

may be approprEie, that supports its preemgaian Cord Lseon.

Updated Polices to Ename Tanely Cossuliatine with State sl Local isterests Conoernsng
Precempiion

5. Apencies shauld have 3 cansuliatian process that candains elements such as the
Talknaing-

{8] Apencies should wse an updated momact Ik far represeniatves of skate
mierests, nduding but nat mited to the "Hie Seven™ The Administratve
Conference will maintain such a st far use by agencies.

{b} Apencies shauld maintan some form of repularized persanal ontact in order ta
build relatianships with re presentatives of siabe mloerests._

{] Apencies shauld disdose ta the public when they meet with the representatves
f siate imerests n the course of nilemaking proceedings that may preempt
state Bw. The dsdosure shauld nchude the identity of the Drganization]s) or
mnstitutianis] that pariiipate and the subject mratter af the discusson.

{d} Apencies should reach out 1o appropriate state and kcal offcals early in the
process when they are considering preemptive rules.  Such autreach should, 1o
the externl pracdti@abe, precede issance of the natice af praposed rulemaking.

41
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. Apencies shauld establish moniact with apaniations and state and kcal repulatary
bodies and officals that have relevant substaniive PEpETTSE oF jurisd oo

7. Apencies shaukd adapt, as one component of ther e praciee, 8 procedure Tor
notifying siate attomeys penerdl when they are considering rules that may have preemgpinee
effert. This may be arhieved viEa dinecl cammunkation with skate atiomeys peneral and by
coniaciing an apHDpraie representative orpanization such as, for example, the Natanal
Association of Altormeys General.

Actions by INRASOME 1o ingrove the Process

1. OIASOME shauld request agendes to post on their open sovernment websites a
summary «f the apencies’ regonses t© the diredive cam@ined n the Preemption
Memaranoum o ronduct 8 10-year reoospective review of pfreemptve rulemakinge

9. DIASOME should update its Federalsm Guidelines with respert D presmplion.

10. DIRA should indude reference ta Executive Order 13132 in Circular A4

“m:Enrllnlmmmmnmmummmmuumlmlnﬂnﬁhw

whibel P P — Siaapd [t wisied Ouoier 15,
2040].



Recommendation 2011-1

Legal Considerations in e-Rulemaking

Background

The federal government is increasingly using electronic
rather than paper means to conduct rulemaking activities.
The Conference conducted a study to address legal issues
associated with e-Rulemaking. Such issues include
whether agencies can require comments to be submitted
electronically, how e-comments (including attachments
and links) must be archived, how agencies should deal
with copyright and privacy concerns, what rules govern
the solicitation of comments through social media, and
whether any APA amendments are needed to account for
electronic rulemaking. The study recommends answers
and best practices on these issues.

Research Methodology

In-house research Bridget C.E. Dooling examined the legal
issues agencies face in e-Rulemaking, and suggested
how agencies can best approach those issues. Her
research was partly empirical, drawing data from agency
personnel who routinely encounter and address legal
issues in e-rulemaking. Her study included an informal
survey and workshop of approximately a dozen such
agency employees. Ms. Dooling’s research was also
documentary, including consideration of relevant statutes,
agency decisions, judicial opinions, and scholarship.

Recommendation

At its June 2011 Plenary Session, the Conference adopted
Recommendation 2011-1, Legal Considerations in
e-Rulemaking. The recommendation provides guidance
to agencies for addressing legal and related policy
issues when considering comments, assessing privacy
concerns, maintaining rulemaking dockets in electronic
form, providing rulemaking records to courts for judicial
review, and complying with recordkeeping requirements
in e-rulemaking. The recommendation includes potential
cost-saving measures, including the suggestions that
agencies may lawfully and should consider using
technological tools to review rulemaking comments.

Contact
Emily Schleicher Bremer
ebremer@acus.gov

Download the PDF En

ACUS Performance & Accountability Annual Report 2011
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Administrative Conference Recommmendation 2011-1

Legal Considerations in e-Rulemaking
Adopted June 16, 2011

Apences are ncreasingly tuming 1o e-Aulemaking © condiit and improve repulatary
procesdings. “ERulemaking” has been defined as “the use of digial technologEies i the
development and implemeniation of regulEtons™ before or during the informal rulemaking
process, e nabice-and-comment rulemaking uncer the Administrative Procedure Act (APA). |
may infdude many types af ackivilies, such a5 posting notires o propased and firal riulemakings,
sharng supparting materals, accepting public mmments, managng the rulkemaking recard in
slectronic dockets, and hosting puldic meetings onlinge or using socal meda, blops, and ather

wuh amnluotinnc tn ruhiwr o ared nartic ot i reonil oo o e sor e

e I Sm R FRaE A LWA LA R SRS A e RS IR e e es P A BN Fa N A M A § p= =L e

A systern that brings several of these activities together B operated by the eRulemaking
program management office {PMO], which 5 haused at the Emvironmenial Protectian Apency
and Tunded by ninbutions from pariner Federal agences. This program nians Do
campanents: Aegulatians gay, which is a public website whenre members of the public @n view
and omment on regulatory proposaks, and the Federal Docket Mamagement System [AING),
whirh indudes FDNGS pov, a restricted-access websiie apency sialT an use to manage ther
intemal filkes and the publicly aoessible cantent an Repulations. . Acoording ta the (Fe af
Management and Budpet, FRIMS "pravides . _ . better miemal dacket managemend functiorality
and the abiity o publicly past all rekesant douments on regulations. g (e, Federal Register

1 Cary Coglameae F-fulemakisg- information Terhnolnpy and the Repulsiory Process at 2 [2004] [working paper],
hitp s rekn opfupmne wpsf0A
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douments, praposed rules, notices, supparting analyses, and public comments) " Electronic
docksting ako provides sipnifian costs savings 1o the Fedemal povemment, while erabling
apentes io make jroposed and firal repulatians, suppemental materiaks, and puldic camments
widely avaiBble 1o the pubic. These inrentives and the statutory prompt of the E-Govermment
At of 2007, which required agencies 1o post rubes online, accept elecironic comments an rules,
and krpp eledronic rulemaking Itl-l:kEl._"'i-,l hawve helped ensure that aver 3% of apgences post
repulatory material on Heg.lhti:lﬁ_gw.‘

Federal repulatars, kooking ta embrace the benefits af e-Rulemaking, e unceranty
dbout how estabished kegal requrements apply ta the web. This unceriainky arses berause
the APA, enacted in 1'M5, siill provales the basic framework for notice-and-comment
rulemaking While this fmmework has pone larpely unchanged, the technologial Bndscape bas
ewcved dramatically.

The Canference has therefore examined same of the legal isues apences fare 2
Rulemaking and this recommendation provides puidance an these ssues. The Conference has
exammned the fallkwing Bsues:

»  Frocessong e oumbers gff stoilor or derdicel eomments.  The Canference has
monsidered whether apnces hawe a lepal phiipatian @ ensure that 3 person

‘EHEuFHHILEm,BmmnﬂIEnEm:Em,Hmmmm:-
THE REFLERENTATER oF THE E-GOMERN M ENT ALT oF MEL, at 13 [ZmEr),
ity funane whitehouse mowsies fike b B Tiesfom bfasets fopre. docs 7008 spow report pl.

? s pub. L 107347 § 26

'lmﬁgEEhthﬂmWidﬂnmmm

Systenr Be=t Prxtess for Federl ApErwies, p -1 [Pacw. E - o,
ity / fenaree repulations pofeochanpe foies fdela ol fileofdne: s/ 201 dfule Best Practres Doosment ©
i Some agences ey n therr man decronic dodeting systems, such as the Federal Teele Comamissamn
[orhich ves 5 opstemn @led Commeniiones) and the Federal Commusrations Coremicdm, which bas s men
serinnin comment Tliag sysiew |bipfipios o pvfeckf)

2
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reacs every indwidual comment received, evwen when commenl-proressrye
soitware reparts that multiple cammends are identical ar nearly identaal
Conference has cansidered whether agences have a kepal ohigation 1o present
the publkation of ceran types of mfamation that may be induded in
momments submitted ine-Aulemaking.

a [fficiently ocropiling ond moidnining o compicie rlemoking dockel  The
Conderence has monsdered ssues relaied 1o the mamenance oF rulemaking
docksts in electronic fam, induding whether an agency is obliped ta retain
paper mopies o momments once they are sanned ta elecoronik format and how
in agency thal manEins s commends filkes elkecdronially shauld handle
mmments that cannot easily be redured tao slerdirone form, such a5 physical
phjects.

v  Preporing an electmonic odminkistmive recivd for judicial review. The Canferene
has onsidered Bsues repgrmdng the recand on eview in ERulemakinge
proiEedings.

This reommendatian seeks 1o prowide all apendes, nduding those that do it
particpate in Repulations. pov, with puidance o revigate scime af the Bsues they may face ine-
Hulemal:i'g’ With respect 1o the ssues addressed n this recammendation, the APA conizins
sufficent fledbiity to support =-Aulemaking and does not need 1o be amended for these
purpases at the present time.  Althouph the primary poal af this recommendatian s D dsped
some of the kegal uncertainty agencies face in e-Rulemaking, where the Conference finds that a
practice is ncit only legaly defensible, but also sound polcy, & rerommends that apendes use it

'mhrq:uthhﬁqlun previous wark of Hae Admissivaine Cosfermoe On Ocioder 19, 1995, Profesar Hemry
H. Permitt, . deivered a repoit entitled "Hechoar Dockels U= of nforeatan Technelopy in Aulermaking and
Audpdiation ™ Althuwph mever publishesd, the Pemilt Report oot tn be 3 he phil resowse and 5 aalabde ol
ity ffenans boenilane: eviu facultvy frstaucd fidecses fnldriesfmemetwfca by elerinnie. dockets him.
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I bears nating, harever, that apencies may fare other legal ssues in e Rulemaking, partiularty
when using wikis, Hops, ar similar technalopaal appraaches 1o sick pubic views, that are not
addressed in ths ecommendation. Such issues, and ather broad ssues nat addressed herein,
are beyond the stope af this recommendatian, but warrant fiurther stl.ln:t',.t.'i

RECOMMENDATION
Comsidrrmye Commensts

1. Given the APA™s flmability, apencies should:

{a) Consider whether, in ight af therr comment volume, they uld sawe subsEntal time
arnd effart by using relable comment analyss scfitware 1o orpanize and review publc

camments.

{1] While 5 U5.C & 553 requires apendes to monsoer all comments recemed, it daes
H require aepences 1o ensure that a person reads each one of multiple dentiaal or
nearly kentical omments.

{Z] Apencies should also wark topether and with the eRulemaking propram
management affice {PMO), ta share experences and best practices with regard 1o
the use of such sofhware.

‘mmmamBHﬂm-mﬁuﬁﬁhumuhﬂﬁmhiqmﬂnmmﬂlEd
the notice-and - mmment prooess. ndeperaient of the inmnatioss isrodised by e fulemaking See Adminicsaine
Coaference of the Linited Shales, Recommeniaian 217, Rdemakiny Oammes's

4
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{b] Work with the eRulemaking FMO and s nteragency (ounerparts to explane provadng
d methad, mcluding Tor members aof pubic, for flagping iappoprate ar prtecied

catent, and for taking appropriate acton thereon.

{C] Work with the eRulemaking PMK) and s imerapery counterpans @ expkye
mechanisms o alow a cammender ta indcEte priar 1o of uppon submitial that a
camment filed on Repulations pov condains confidential or trade secret informmation.

{d] Confirm they hawve procedures i place 1o review cammends idendifed as ont2meng
confidendial or trade secret nformation Agences should determine e such
nformation shoukd be handied, N accardance with appcable B

Assesing Privacy Coacerns

2. Apenwies shoull assess whether the Federal Docket Marnagement System  {FDIVES)
Sysiem of Aecords Nothe prerades sufficient Privacy At ompliance for their uses af
Repulations pov.  This cauld indude working with the elulemaking PMO 1D onsider whether
changes i the AMS System aof Records Nabice are warmanted.

Marstaisng Aelernaking Dockets n Flectossc Foem

3. The APA pruvales agencies flemibilty ta use electronk recards in lieu of paper recards.
Additionally, the National Arhives and Aerords Adminisiration has determined that apencdes
are not ctherwise kepally required, at least under eriain crcumsiances, 1o relain paper mopes
af mmments properly sanned and nciuded in an appoved elecirmonic recordkeeping system
The cimumsEnces under which such destruction s permitted are povemned by each apeny’s
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reccits schedules.  Apencies shauld examing their recarnd schedules and mantain electonc
reccis in Beu of paper rerords as appropriate.

4. Ta fadlitate the omment process, apendes shcdlld mdude 0 a publicy available
slecronic docket aof a ukemaking propasal all sbudies and reparts on which the proposal for
rulemaking draws, a5 soon as practkable, except 1o the extent that they woulkd be proteced
fram dischkasure in respanse taan approprate Freedom of Infomation Ak requet.’

5. Apencies should indude in the slerironic docket a descrpive entry ar phatagraph for
all phaysical objects recewred during the comment period.

Frowsing Aelernaking Records to Courts for inical Revew

6. In judical abons imahing review of apency regulatians, agences should work with
parties and murts early in lifigabon 1o provicde Blecronic capies af the ruliemaking record n liew
af paper copies, partiularty where the reord is of substantial se. Courts shauld continue
their efforts 1o embrece dedranic filling and minimize requrements o fle paper mopies of
rulemaking rerords. The ludical Canference should cansider steps 1 faclitate these efforts.

Cosnplymg With Recosdkeepme Regurerserits in e-Rulesnalong

7. In implkementing ther responsibilities under the Federal Records Act, apencies shauld
ensure their recoros schedubes mdude rerords penerated during e-Rulemaking.

¥ gom aloy Frex Dinder Ho. 13563, § 2], 76 Fed_ Rep 3 EN [Lan. 1K 2011] [requiring agences o provike tmely
miine xxress to “rel evant soertiic amd techessl felings" n the ulemaking dodost on repulabions pov).
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Recommendation 2011-2
Rulemaking Comments

Background

Agencies conduct most rulemaking proceedings via
the process of “notice and comment.” Under this
process, an agency publishes notice of a proposed
rule in the Federal Register, gives the public a period
of time in which to comment, and then issues a

final rule after considering the comments received.
See 5 U.S.C. § 553. The Interim Report on the
Administrative Law, Process and Procedure Project
for the 21st Century, which was issued in December
2006 by the Subcommittee on Commercial and
Administrative Law of the Committee on the
Judiciary of the U.S. House of Representatives,
identified a number of questions for the reconstituted
Administrative Conference to address, and this
project sought to examine several of the questions
associated with rulemaking comments raised in that
Report.

Research Methodology

Steven J. Balla, an Associate Professor of Political
Science at George Washington University,
conducted an empirical study in which he analyzed
over one thousand separate notices seeking
comments connected with proposed rulemakings
and interviewed rulemaking experts both within
and outside of the government. Professor Balla
submitted a report analyzing his research and
offering a number of recommendations related to
“best practices” agencies might undertake to improve
the rulemaking comment process.

Contact
Reeve T. Bull
rbull@acus.gov

Download the PDF "

Ll
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Recommendation

Conference Recommendation 2011-2 identified a
series of best practices agencies should undertake
to improve the transparency of the rulemaking
comment process and promote the submission

of useful comments. The recommendation
encourages agencies to develop policies explaining
the characteristics of effective comments for use
by public commenters. It recommends minimum
comment periods for rulemakings. It encourages
agencies to develop policies for posting all
comments received to the Internet within a specified
period after submission. It recommends that
agencies develop policies on the acceptance of
anonymous comments and late comments and
publish those policies. Finally, it encourages
agencies to use reply comment periods when
additional input on submitted comments would be
beneficial and supplemental notices of proposed
rulemaking when a sufficient period of time has
elapsed since the initiation of the comment period
such that existing comments have become “stale.”
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Administrative Conference Recommendation 2011-2

Rulemaking Comments
Adopted Jane 16, 2011

One of the primary innREtions assodated with the Adminstrative Procedure Art
{“APA"] was i= mpementaiion aof a comment period it which agences solict the views of
interested members of the pubic on proposed rules.' The procedure created by the APA has
came 1o be @iked “natice-and-comment nulemaking™ and commends hawe became an integral
part afthe pverall rulemaking process.

in @ Decemnber 2006 report tided “Interim Repart an the Admnsirative Llaw, Prices
and Proedure Praject for the n* Century.”™ the Subcommittee on Commercal and
Administrative Law of the Linited States Howse af Representatives” Committee on the ludidary
wentifed a8 number off guestions reated 1o nuikemaking omments & areas of possile study by
the Administrative Conference ? These guestions indude:
¢ Should there be 8 required, or at least recommended, minimum lenpth for a
camment period ?
a Shoulkd apences immediately make mmments publicly swailabhle? Should they
permit 8 “reply comment” perod ?
a  Must apendes reply to all comments, ewen if they take np further action an a rule for
years? Do comments svwenally become sufficiently “stale™ that they ould not
support 8 fmal ule without further comment’?

Isuse § 553; see ol Amionie Salia, adieol Defeerre o Admsiirative eierpretations of Low, 19589 Duxe L
511, 514 [1988] [desribing the notke-anommesl procedues for uemaking” under the APS, 2= “probably the
sk Spaiica sl mmovation of the iepslabion™)

1 Sumnan. oy Conmararia B ADwin Lo £ THE Cdll N THE REmrnasy, 10ETH Cows, InTEmss WEF_ 0 THE Armam Laos,
PROCES Al PROCES R PRCEETT Rl THE F1sT Cevmvar @t 35 [Comm. Prt A6
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v Under what drumstances should an apency be permitied to keep comments
mnhdental and for anommaus?

&  What effeds do comments actually have on agency rules?
The Canference has studied these questions and ather, relted Esues mouEmang the
"momment” portian of the natice-and-comment rulemaking process. The Conference alsa has a
mHument remommendation that deals with separate matiers, foosing specifualy on legal
issues impiated by the rise of e-ruemaking.  Ser Adminstrative Conference of the United
States, Recammendation 2011-1, lego! Considerations m e-Rulemoking.

The Conderence beliewes that the comment process esiablished by the APA E
Tfundamenially sound. Nevertheless, cerian nnEtons in the commenting process muld
dlkaw that process 1o promote public partidpation and impoYye ruiemaking oULoimes Mare
effectiely.  Inthis ight, the Conference seeks 1o highight a series of "best practioes™ desipned
1o moease the opportunities far puldic partcipatian and enhance the uality of information
received N the cammending process. The Conderence reropnizes that different agences have
different approaches 1o nulemaking and therefare recammends that indivichal apendes dedde
whether and how to implement the best praciies addressed.

In Wentifying these best practires, the Canference does nat mend o suppest that it has
pxiausted the potental innovabons in the commenting process.  Indivedual apendes and the
Conerence iselif should onduct further empincal anahss of notoe-and-omment ulemakinge,
shoukd study the &fects of the praposed mreommendations o the exient they ame

implemented, and shauld adjust and build upon the praposed prCeEsses &5 af Hopriate.
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RECOMMENDATION

1 To pronxde optimal public particpation and enhance the wsefulness of public
momments, the eHulemaking Projpect Manapement Oifce should onsider publishing a
doument explining what types of omments are mast benefical and Istng best practices for
parties submitting omments. indivichal apenries may publish supplements ta the common
doument describing the qualites of effedive momments. Once developed, these hiuments
shoukd be made publicly avallable bry posting on the apency websiie, Repulations oy, and any
other venue that will promote widespread avallability of the informatian

2  Apenries shoulkd set camment perinds that cansider the competing TErests of
prokiing oqimal public particpation while ensuring that the rulemaking s monducted
efhicently. As a peneral matter, far “[s[endant repulatory action[s]” a5 defined m Beecubive
Order 12, 866, apences shaild use a camment perind of at keast 6 days. For al other
rulemakings, they should penerally use 8 comment period of at least 3 days. When agences,
in appropraie drumstanes, set sharter momment perinds, they are encauraped 1o provide an
appropriaie explanation for doing sa

3. Apendes should adopt stated palices of posting pubilic comments ta the Intemet
within a speched perind after submission. Apencies shaild post all electranially submitted
mmments an the Inemet and should alsae scan and past all omments submitted in paper
format *

‘Hﬂrﬂﬁﬂnﬁumﬂﬂmﬂiﬁ, reommendation 334, roproving the Ervoorumen fov
Aqerry Fofsmaking [1993) {"Conpress should cosskler amemling setion 553 of the APA B _ . . | [sjpedly a
ot period of ‘no e than 3 days™); B Onder Mo 13,563, 76 Fed Rep 3821 340127 [Be 1A,
HH1] |"To the exiemt feasible and perwitied by Bw, s2ch apency shall alford the public 8 meaninghul opporhinity
o comment thrmuph the Inberaet on any proposed repulation, with 2 commest periand that shuld penerally be 2t
et GO adays ")

'mmmﬁmnn@lmm NMemrauhim for the Fresslent's Morapemeal Cmncl os

ncreasing Dpemaess in the ulemaking Froces—Smprming Bectronic Dockets i 2 (May 28, 20040) (OMB exqperts
apences o post pubic comments and public submissons 1o the secirosic dodost on Repu bitioss pov in a2 timely

3
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RECOMMENDATION

1 To pronxde optimal public particpation and enhance the wsefulness of public
momments, the eHulemaking Projpect Manapement Oifce should onsider publishing a
doument explining what types of omments are mast benefical and Istng best practices for
parties submitting omments. indivichal apenries may publish supplements ta the common
doument describing the qualites of effedive momments. Once developed, these hiuments
shoukd be made publicly avallable bry posting on the apency websiie, Repulations oy, and any
other venue that will promote widespread avallability of the informatian

2  Apenries shoulkd set camment perinds that cansider the competing TErests of
prokiing oqimal public particpation while ensuring that the rulemaking s monducted
efhicently. As a peneral matter, far “[s[endant repulatory action[s]” a5 defined m Beecubive
Order 12, 866, apences shaild use a camment perind of at keast 6 days. For al other
rulemakings, they should penerally use 8 comment period of at least 3 days. When agences,
in appropraie drumstanes, set sharter momment perinds, they are encauraped 1o provide an
appropriaie explanation for doing sa

3. Apendes should adopt stated palices of posting pubilic comments ta the Intemet
within a speched perind after submission. Apencies shaild post all electranially submitted
mmments an the Inemet and should alsae scan and past all omments submitted in paper
format *

‘Hﬂrﬂﬁﬂnﬁumﬂﬂmﬂiﬁ, reommendation 334, roproving the Ervoorumen fov
Aqerry Fofsmaking [1993) {"Conpress should cosskler amemling setion 553 of the APA B _ . . | [sjpedly a
ot period of ‘no e than 3 days™); B Onder Mo 13,563, 76 Fed Rep 3821 340127 [Be 1A,
HH1] |"To the exiemt feasible and perwitied by Bw, s2ch apency shall alford the public 8 meaninghul opporhinity
o comment thrmuph the Inberaet on any proposed repulation, with 2 commest periand that shuld penerally be 2t
et GO adays ")

'mmmﬁmnn@lmm NMemrauhim for the Fresslent's Morapemeal Cmncl os

ncreasing Dpemaess in the ulemaking Froces—Smprming Bectronic Dockets i 2 (May 28, 20040) (OMB exqperts

apences o post pubic comments and public submissons 1o the secirosic dodost on Repu bitioss pov in a2 timely
3
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4 The eRulemaking Projpect Manapement Offce and ndwidual apences shauld
estabish and publish pedicies. reparding the submission of anDnymous CHmmEents.

5 Apendes shoukd adapt and publish policoes on Bie momments and shauld apphy thase
palices consistently within each nulemaking. Apences shaiilld determine whether ar not they
will acce late submissions 1 a given rulemaking and shauld announee the palicy both n
publicly accessibie forums {e g, the apenoy's welsiies, Repulatons pow] and in ndvidual Federal
Repster notices Tuding requests for comments. The agency may make dear that late
mmments are disfavored and will anly be onsidered 1o the extent practiaiie.”

6. Where appropriate, apencies shauld make use af reply comment periods or ather
ppportunities for receiving pubic nput on submitted comments, after all comments have Een
pasted. An ppportunity for pubilic input on submiited comments Gn entzil 8 reply period for
written momments on subimited comments, an aral hearing, or some other means Tor Mt an

mmments recened.”

manner, repadies of whether they were receied via posial mal, esall, o, of web o doosments

'Ee, egq , Hiphway Rail Grade Trossing: Sale Ceamre, 76 Fel Rep. 5,140, 5,121 [ae 74, 2011) |Deparisest of
Trasporiiaian stk of proposed ruemaking anuuacing that “klomments received after the comment closing
date will be inchud ed in the docket., and we will consider Laie oommenis o the exdet pracicable™)

'Edﬂ-mm&hmmm:ﬁnﬂﬂmammm
& the Dpporinniy for Domoen o oformad Mulemsrkesy (1998 [recommending 2 s2ond commest penod in
proceesi ngs in which ommenis or Hhe apency’s responses Hersin "present new ol imporiant Sues of Seous
omifixts of dain™); Adminishatve Confereae of the Uniiad Siabes, Reromsesdalion 77-5, Procedoes v e
Ardoption of Mules of Geoeml Appirobidity |1972) reaemmending thal spencies coasider provid ing an "opparhunily
Tor parties o oomment on each other's ol or wiitten submissions] . DFkce of inlormation E Regulahory Aflars,
MermmEmum for the Heads of Exenutive Deperiments ad Apences, amd of indeperadent Regulaiory Apences, m
Exerutiee Ordder 13 553, M-11-10, at 7 (Feb. 2, 2001) [MEoscutive Dder 13,501] seeies o increa e participation in
the rrpulaiory pnxes by almaing, mteresied parties the opporunity o rmmd o |asd bessfit fom| the ocommenis,
arpaments, and mlormation of obhers durieg the nlemalking prooess st ")

4
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T Ahauph apences should not automataally deem rulemaking comments o have
become stake after any fixed period af time, apences should dosety moniior their rulemaking
daorkets, and, where an apency beliewes the drumst@ances surmounding the rulemaking have
materally thanged or the rulemaking recrd has actherwise became stale, onsider the use of

invdilahlke merhansms such as suppliemental edices o proposed rulemaking o efresh the
rulermaking reord.
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Recommendation 2011-3

Compliance Standards for Government Contractor Employees -
Personal Conflicts of Interest and Use of Certain Non-Public

Information

Background

Federal employees and employees of federal
government contractors are subject to widely
disparate ethics regimes. Whereas government
employees must comply with extensive rules
covering things like personal conflicts of interest,
receiving gifts, and post-employment restrictions,
contractor employees are generally not subject to
such specific regulations.

Government contracting has vastly expanded in
recent years, and some have suggested that the
ethics regime currently applicable to contractors is
insufficient. At the same time, new regulations can
create additional costs for contractors and agencies.
In this light, the project sought to identify pressing
shortfalls in the existing ethics regime and solutions
designed to promote integrity without imposing large
compliance burdens on contractors or monitoring
costs on agencies.

Research Methodology

Professor Kathleen Clark of the Washington
University in St. Louis School of Law conducted
extensive research involving interviews with
contracting agencies, government contractors,

and experts from the procurement community. In
addition to Professor Clark’s work, the Administrative
Conference staff surveyed procurement officials

at agencies that rely heavily on government
contractors, spoke with a number of officials at
associations of government contractors (including
the Defense Industry Initiative and Professional
Services Council), and worked with other experts in
government contracting in order to identify certain
types of services that pose a particularly high risk of
ethical misconduct.

Recommendation

The research suggested that two potential ethical
abuses are especially salient in the government
contracting context: (a) contractor employee conflicts
of interest (generally referred to as “personal
conflicts of interest”) and (b) contractor employee
misuse of non-public information. The research

also identified certain types of services for which
government agencies might contract that are
particularly likely to implicate those two ethical risks.

Conference Recommendation 2011-3 urges the
Federal Acquisition Regulatory Council to draft a set
of model contract clauses that contracting agencies
may use when entering into any contract for such
“high-risk” services. The draft clauses would provide
protection against contractor employee conflicts of
interest and/or misuse of non-public information.
Contracting agencies should modify such clauses
as appropriate or forego the use of such clauses if
the particular contract at issue is unlikely to involve
ethical risks.

Contact
Reeve T. Bull
rbull@acus.gov

Download the PDF En
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Administrative Conference Recommendation 2011-3

Compliance Standards for Government Contractor
Employees — Personal Conflicts of Interest and Use of
Certain Non-Public Information
Adopted Jume 17, 2011

The Conference believes that it s mparant to ensure that services Hovided by
Eremment omaciars—parbularly thase servires that are smilar ta those performed by
Evemment empkryees—are performed with meprity and that the public mterest s pratected.
In that light, the Conference recommends that the Federal Acquisitian Regulatory Coundl {"FAR
Caunci™) praomulgate madel language in the Federal Arquisiion Aepulation ["FAR™Y for apency
moniracting afficers 10 use when negotEting o adminsiering coniracts that pose particular
rsks of povernment condracor empkyees persanal onflics of nterest ar msuse af non-pubiic
iformaticn.  In ander ta ensure that, in s effort 1o pmoiect the publc mMerest, ths
recammendation does nDt aeate excessive mpliarce rdens far ontractars oF LNeressary
mnDringE ss for agences, the Canference & limiting s recommendation 1o those aneas
that it has identifed as the tap prionties—moniractkor employecs who perform ceran acvites
identifed as posing a high rsk of personal canflkts of nterest or misuse of non-pubdic
information

"TIEFA!'EIEI::I’l.liﬁmpﬁ:ﬁidpﬂmﬁimmunﬂmilmm
s puiskle of the premeest. ARCFR § 1101 Al svecubier apencies must comply with the FAR when
prthasng fom orirachors, though isdividual apeacies e also sinpt apecy-spedic supp iesesls o the FAR by
repulatin or provide adifitanal requresests in ndividual onbacds $as pg 4B EF A ch. 2 |Deferse Federal
Aerpusition Fepulation Supplement for the Deparirsent of Deferse] The FAR Coundl consists. of the Adminsirator
Tor Federal Frocurement Folicy, the Secreiary of Delense, the uimissirater of Malional Asronartirs and Space,
and the uimisisiratr of Geasral Services. See 41 LS C §§ 1102, 139012
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In recent years, the federal presmment has Treasingly rdied upon private ontracors
mmmmmmmwmmmm’ Despite this expansiH in
the 1se of pavernment ontrachws, there ontnues 1o be a3 substantal dispanty bebwesn the
ethics mules repulating premment employees and thase appiable 1o Fovernment EmirRChor
empoyees. Whereas an armay of siatutes and repuBRLDNS Tedies an exiensive Fthirs reFime
for povemment emplayees, the rules currenty appikable 1o camrador smployees vary
signifiantly by apency.

Grresmment employees are subject o vanous siabntes and repulBtions that create a
mmprehensive ethics regane poaerming, amang other things, ther fimancal nterests, use of
EDve mMment respures, outsale activities, and activities in which they may engage after leaving
E‘.lu.llv.':mmnl::m'_1 By monirast, the campance standards appiable 1o coniractar empkyess are
much kess momprehensive and an vary sipnifiantdy from onract © oeract A handful of
siatutes apply 1 ontrachor empkyees and prohibit their offering bribes or ilegal gratuitiﬁf
seniing as foreign apents,” dsdosing prorurement nformation,” ar cifering or recevnge

‘ﬂnﬂiﬂy,f!ﬂ!dqnﬁmmmﬁr:ﬂnﬁimmﬂhrﬁﬁilmﬁu-hmmsmw
and ANF?  Kathieen Ok, Fihirs o on Owisoosr e Soverreeent Table 3 [forthooming), ovodinhle ot

it/ fenenes carus prwfresearrh fihe rosference- nament-projecisfroverament omridorethis.  Ower the Sme
perimd, the nursler of senrive bianch emphryees dedined by 18% A In this ight, the rebtive sprifcace of
the airacsr workforee sis-3-vis the federal employes warkiome bas moeaced subctartially in the Lt few
derales

I otz

Yiausc Ssambk)
' 5219

"nusc sar
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kickbarks.” The FAR requires candracting officers to entify orpanizationa canflicts of imerest
(n which the confmocinr has a oporaie imerest that may bas its judpment or the adwie it
prtrides 1o the pavernment] and either address or waive such canfirts" The FAR also requires
that momrHbng firms that ve enered nla one or More SVeEnment mooras waued n
excess af 55 million and requiring 120 days or mare 1o perform have in place “codes of business
ethics and ondut™? A handful of apencies hawe adapied ethics repulations suppkemending the
FAR,* and still other apencies impose additianal ethics requirements by o™

Finaly, cerain montracting fems, mast noiably same performine wark Tor the
Department of Defense, have voluntarily adopted memal ethics codes, some of which provide
Tarly detziled rules redaiing ta such mportant ethiral issues as personal onflics of merest,
monfdentiality, pifts and pratuities, protection of pavernment (roperty, and cther major ethical

L 5% EMN-07 |probibiting bickbacks 1o rostrachy s, subomiracihors, and ther emplnpees].

.-Iﬂﬂfj_ima!‘.ﬂ. The FAR prvsioa 3ppes oaly in organirabonal coaflics of islerest, wherein the oo
i possesas surh hsiness isterests, aud aot o peranal coalflicds of inerest, wherein e of the firm's
emphvees; hex a3 budses or fimarial et that ould nflueesre his o ber decsnamsalane in peforming a
otk

4 5§ 3100004 These modes must essre that the e has aleuaie sy for deterling, preventing, amd
reporting lepal ondixt and vickalioss of the vl False Oaims A ond that & “foliherwise promuoiefs] an
organiatinal nitere that prrowsapes pthiral condwrt™ o §523 AT3-13. The FAR does unt dictate. masever, what
Types of poteniial sthical msomnduc the i siereal corporabe ombes must address.

“mgmmmﬁhwgwhﬂﬁgﬂmmﬁﬂhhmidﬂﬂnmmd
Ermpy, Depariment of Health and Humae Seivies, Departsent of the Treemry, Emvronmenial  Protertan
Apency, Nurkesr Repulsiory Commincinn, and Usited States Apeary for Intiersatiosal Developeest  Clark, sopey
moie 2, Table v These supplemenial repimes ae ot omprehessive, hmeever, aml perevally apply only o
sperifin types of cminads. By coadrast, the Fedkeral Deposit |nasance Corporation, thoush it s not onvensld by the
FAR, has implemenied 3 compiehensive sthias systemn that apple= in all of is rosirachr emplrpees. M ; see ako
1ZCFA § 3660 =1 5.

“EE,EQ., LISANE Accpasition Resultion 148, ovolabie af it/ fSenene: usald prrfpoll oyfadsS 00 adar. pdf.
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areas, and that establish memal disdiplinary processes for emplofee vialations of such codes. ™
Mevertheless, the orporate des da e pene@lly require that unethical ondoct that is k|
ptherwise ilegal or unlaoaful be reported 1o the contracting igﬂ'l[y_ﬂ Arthermore, thaupgh the
morporate des provide certan protections for the gr.‘mernment_“ they peneraly only requre
mnrador employees 1o pratedt against personal onflics with ther empioper’s imterest rather
than the government’s interest Finally, many cantractars {partauBrly thase autside of the
deferse setting] do not have nternal ethirs codes.

Soope of te Prot¥enm

By dimt of ther wark for and as part of the ppvernment, caradors performing ertan
servires, partiularly those that @n influence povernment decsions or have aEPss 1D -
public mfarmation, are in @ position af public trust and responsility for the pratection of
public resaues, a5 is the prermment iself. | s therefore oital that ther employees behave
with the same high depree of ntegrity as pavernment empkeyees and do not erploit positians

“H‘F‘Hﬂj‘ DeF hawe WwmsTve o Bus Pras B Crewawr, Fuomic Aomesraminr Beosr (AE], ovoiiahle ot
ity ffenener di orpfTiesfommnual-report-2000 i Marry of the most extersie: inbermal codes are implemeried by
oempanies that e sembears of the Deferee indusiry initiatve [T ), which indudes 95 deleaos rontrariers that
aoee o implemest Sxh sthis codes and comply with ouiaie vahes i1 mananisg an cthial mrkplae
Contrachr employees @n be disiplinel memally for violrting ther companmy’s sthiks ode, and companies
ot o disdeoss vinlations of the Lo aml “inshanes of soifcant smphnyes msmabed® I the coniading
apency. M ataa

Ve id ot 2550 [Dvirachers ane only Feguined o et thse violrbioss onened by FAR § 52 MR-17)
W e if at 33 [noting that TH member company codes require thes tn protect pessrment property] -

“EEH.H]Ianﬂibiﬂﬁu.hﬁlgpﬂmﬂ,hﬁEﬁﬂimﬁdhﬁﬂ:thtn
xpmaElible with ther esmashility o ther employer ). === alar U5 Gow't Arccnsram Ty OFFcE, GAD-IR-165,
ADcmows FERSOMAL CINANT OF INTEREST SAFERUARTS NEaws A Ceram D00 Coumeacios: Esarcvees 3 (2008] |"MWast
of the omirador fams howe polices requnng ther esployess 1o ovoid 3 raepe of poiential nieress—ack @5
mning siock in mompetios—that onfict with the Fms mbest.  Howewer, oaly three of thess amiacies'
polies directly requine ther employees in dscdoae potential persosal ronflids of isterest with respect 1o thear
wark at DD =0 they mn be sTemed aml mitisated by the frms")

4
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af pubi trust far improper personal pan.  Whether or not there s amy widespread pattern of
ethical abuses, the existence of spnilicant ethical msks @n erade public onfdence in the
EOVEMMER Hoourement proess and o the pavernment itsell  Accorminety, it 5 entirely
dppopriate ta hold thase canradors and ther emplayees 1o a high ethical standand of
candhit

As noted aboye, a sipnifiant disparity umenddy exists between the ethiaal standards
appabe o povemment emplkayees, which are omprehensive and onsist predominanddly of
speciic rules, and thase appliable 1o contrador employees, which are larpely developed and
dppied on an ad har basis and mmohve symifantly mlu'slilndin:ls_“ Many ontraciys hawe
undertaken laudable efforts to pramote 8 ulure af ompliance thraueh the implementation af
camgrany-spedic ethics standards,'” but not every contractor has such ntemal standands. The
Conference beheves that adopion of ontacor ethics standards appli@able 1o certain high-risk
artiiiies would protert the public mterest and proncAE iIMEErTty N FEoYEmMMEeEn ontracting. In
additian, the Conferee aims ta pramate public confidence N the syiem of povernment
caniracting and n the ntegrity of the povermment.

OF caurse, the mere pxistene of a disparity between povemmend Pmployes and
caniracor ethirs standards is not itself moncluske evidee that oniacar employees sthirs
siandards should be expanded. Indeed, smply applying the rules poverning the ethics of
rovermmment employees [particularly thase dealing with financial disdosures. 1o puad apanst

persciadl monficds of mierest] directly to onteckors cauld ovste e esive and unneressary

'm“mﬂﬁmmﬂﬁgmnanﬁmﬁEMTﬁdemw.ﬁ,
A111), amd preweniing persmal onflics of merest for orhechr espimyees perkemisg axpesitan aclivikes
dosely relaiml 1o ishereslly poversmenial hndions, 74 Fed Beg. 58584 [Now. 13, 2], but the=s pimposed
rulles are ank et adopied and alsn omver oaly some of the topas axd ressed iw Heis recommendlatan.

“HM[E.I“HMM!EEMEM,HFI moke 12

5
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mmpliance burdens for contradors and moniorng msts for agendes.™  To address this
mmeEm, the Conference has focused on the most spnifkant ethaal risks that anse in
Ervemment cantrads as wel as the aivibies mast [ikely 1o implcate those risks.  Spedialiy,
the Conference has dentified canrador empkayees” personal monflics of interest and use of
ran-pulilic momation as o areas @ling for preater measures o prevend misconouet. [ OF
mourse, those are et neressarily the only risks in the current sysiem, and individual agences
hawe thasen or may hereafier chaose 1a impase ethirs requirements n other aeas as wel
The Canferene, however, bedieves thase two idenmtined areas wamant more omprehensve
measures o prevent msonduct. The Conmference beleves thase two identified areas call for
ethics standards, althoush apenides should be mindful af risks requiring more particularized
treatment that may be present in their speciic ontexts.

Personol Corgipcts of Intenest and Misise of Cerinin Son-Publiic infosmation

The most omman ethial risks currently addressed in spedfic apency supplements ta
the FAR (as well as in candradors” cm internal codes af conduct] indude personal canflicts of
interest, pifis, misuse of povernment praperty, and misuse of nonpublic mMormation ™  OF
these majw ethical risks, exsting omrmal laws repulBte condradors” offering or recept of gifts
and misuse of povemment property. With respect o gifts, aiminal bribery laws would prohibit

“HmruFTHEmmmamﬂm HMm7) Yanous apemnnes have edended riain aspeds of the

e ey s el el el . . o ———re————— ro———_—_— . maa ATEEER L RO M o e
S S RS- SR I rRRe W N N i OV By LA e -I.-q—.lrccl:,_-:-.-rl:!. A i W R TL S5

[ANE ontracior repulatorns], aml ther dersion to do 5o has not necesawily orate] sersche omplianee or
moantring costs.  Meweitheless, sdending o prvemment employee sthics ules o of omirachr employees
seving Al apences, without onseleration of the speciy sthical risks preewied, sk lisely mpse ol that e
eresive in relatios to the bmefis eeived.  umondisgly, the Conferesre beliewes that the FAR Courdl amd
indnichal aperaies shoukd piceed caviully in easring that any expansan of the ot ethies repime s s -
effertive, whils ot the same e protecting the prosmesent's reests

W cn i ; Exthlern Oark, swvpm note 2, Tahle VE; kiariyn Glyne, Publs rfeqeaty £ dhe Atull-Serior Wiorkfore, 52
WarnelL Rev. 14313, 143638 [ANG]); Der. hamrs |amsamve ou Bus. Evics & Comecr, syws morte 17, at 236
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d ontRchor empkyes"s offermg anything of value 1o a federal employes 1o ablain fawrable
trestment.”® and the Anti-Gckbadk At would prohibit 8 cantrador employee from ocoepRing
gifts from a potental sub~ontractor or other party that are amned at mproperly obianing
favorahle treatment under the contract ™ With respect T misuse of property, traditional
ommnal BEws against laeny and embezziement weiilld prohibit 8 oorscdor empkayee’s
msappropriating public praperty, and federal criminal law prohibils 38 cantrador empkyee"s
msUSEInE oF abusing povemment pmpert-.t_n

On the ather hand, a ontrackor employee is kess likely ta face sanctians under pPristng
laws i he ar she a0 despiie a personal conflct af imerest ar expkts nan-public informatan
Tor persanal gmin. Though the Ai-Kickback A waunld prevent @ ontrachor empopee"s
directing business 1o a third party i exchange far an acual pawrmt,nnm:li'g undker ument
law would prevent a ontractar empkoyes from directing busness. towanis a company n which
he ar she owmns stock (L2, 8 persanal conlTict af nterest). Ssnilarly, thauph insider trading 2ws
weHild apply ¥ a monractor empkyee baupht securities based upon nformation leamed from
EvEmment mtrIE,“ nothing under current law wauld prevent a colrador empkayes from
purchasing other erns, such as land that will apprecate upon annauncement OF CORSIHECEon

Mpusc Sk}

By usc Sz Of cowr=e, in kght of the severily of cimimal schoas, mary inslancoes of misondut e likely
0 po unpueshe] under the orment repime. For inshance, resuce orsirants may make & unlieely that a LUnited

States dtewney would preennie 3 costractr eployes for acepting 3 lLavich seal from a prospective sub-
oriachr. Nevertheles, the mere threat of oimral prossostion may deier potenial misondwt

A 14 s § 60, Morisetie v Unied Sates, 342 LS. 246, 272 [1952) in addition, apencies often stipulate by
ot that pemment property may mot be w=ed for peranal berefit |eg, 8 rosirachr employes"s ENE
everument omputers for persosal use]  Elyan, sy note 19, 2t 1437

Buse §a7ma

¥ pirks . Ser. Exch_ Comm's, 863 \LS. 636, €75 nL14 [19635); 17 CF.R § 200 80bs a]b)
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of a military base, on the basis off mformaton keamed while perffarmnge his or her oniractual
duties

In this light, various pavernmental entities that have studied ssues of cadrador ethies
hawve sinywled aut preventing persoral canfits of nterest and misuse of non-pubic nformation
as areas that need 1o be sln':n,gihl:m:i:l_’:I By fousing an these two areas af risk, the Canfereme
daes e inkerd 1o discourage agencies Trom adopting ad ditional ethirs requirements regarding
prourement acdiviiies by repulRtons ar ontact. indeed, some apences may chaose 1o adopt
rules repulating ethical risks such as mractor emnployee receipt of Fifts or misuse of property
das an additianal prophylactic measure, nobwithstanding the existence of criminal penalies
overing similar monduct.  Rather, the Conference beliewes that persormal canfficks of imerest
and protectian af non-public informatian are two areds for which preater measures 1o (rewent
mesondwt ae partcularly appropriate, and & therefore recaommends targeted measures
desipned 1o address those risks. The reommendation would serve a5 3 Tloor upon whikh
apences mukd build and wauld not be imtenoed ta deter adoption of 3 more expansive Fthics

'm:;,m;m:lmﬂmhmmmmnqﬁﬁmﬂnm
74 Fed Aep SHSEA, SESARES [propooed Mow 17, 2008) [seiting forkh proposed FAR mules repulating peranal
it of isterest ol o of un-publc information for prisate 530 n the oo of rosiracthrs. periorming
axpusiion artivities docely relater] tn inherently poveramenial functioas): Ghmn, sup e 19, at 143637
[artide by prneral cowunse of the Difce of Covermment Bhics rcommeniing, nber aka, edending sthics rules n
inchaie costrachr emphryes conlliats of isterest and mismse of nos-public infiormatioa), US Gov'T AODuuTsaanT
OFEE, SywT moie 15, & 31 (A eomeend © . persomnal coafict of imeest ot daree srfepsds for
deferse amiacior employess that ane ﬁhhﬂmmﬁdﬁmﬁsfﬂdmﬁum‘r
Arrouosury DFRcE, GAD-HHER, STROMGES SAFrs e BEFen Ao COMTRATER ArTEs T SENSTIVE InAssasron 3
(2] {recemmending that the FAR Councll provide puidance on the e of mn-iscrare apreements as a
mlilin o cosirkhrs’ aresng sepive nhomation and on “esiablishing 3 Euement for prompt
mrifcatan n sppropiae apaxy offials of a3 onirachr's nauthorzed dsdossr or mase of St
mormmation”™]; OFFEE oF E='T ETees, BT T THE PRt B o Cowesrs iy COMBETTERS [N THE CINNANT OF
INTEREST Laws RELATns T0 EECUTTVE BaancH EWPLcmsenT 383 [HENG] [sobing “epoesons of cosrem™ the Offce
has received repaniing peramnal coalficts of merest and high ipding the possih ity of apencies’ inchaling contrac
darses in deal with such sees]; BETRT OF THE ADQUUSTION ADVEcaT Pass, supm urie 1K, at OS5 [oonchad ing
that additional ssfepuants weie nEessry in oder o protert aganst oniracdor emphnyes peroral onfiects of
et and misuse of confidestial or proprietary isformatan|.
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regime, either indnicdually or through the FAHL Coundl, 1o the exiernd the agences find i@

appprate.

“Hxph Risk™ Controcls

PC-Hisk Comtrats: The Confererie has sought 1o mentify those types of activities most
likely 1o reate risks of persanal conflicks of imerest, siuations n which a canrador empkoyes
may hawe some imterest that may bias his or ber judpment. Several statiies and repulatians
prohibil ontractors from perffiorming “mherently povenmental fucbons,” which are defined
as funitions “sa inimately related ta the public interest™ a5 ta require perfformance by
premment employees™  The FAR alsa mntans a st of aciivities that “appraach”™ being
dassified as "mherently povermmental funbions. =% As a recent proposed polioy letter from the
Offce of Federal Prourement Policy reropnizes, ontacons perfformng aciwvites that are
similar 1o "inherently povernmental funciions” shauld be subject 1o dose sarutiny, given that
the work that they perform is near the heart of the traditional mole of the federal government @
Several of the fundions [sted as “appraoach[ing] . . - mherently poyvernmental functions™ invale
ariivities wherein the moniredor ether advises 1 agency palicymaking ar partdpates o
prourerment functians, which rRise partkular risks of employee personal monflics of nterest
Other activities. idenlihied as rasny particular risks af employee persoral monfids of imerest
indude “advisory and assistance services™ and "management and operating” fundions ™

# Fodpral Activities investory Reform Act of 1958, Pub. L Mo 105290, § 5[2]]A), 112 Stat 2382, 2384 48 CF A §
2 1M ; D, Carular A-TH, Periomance of Commercial Actinities, Attachment A § B1a Thiaph sach of Hese
authorities uses shghtly diferent wording in delining "mhemently foversmental function” the difereanes e
apparenily of m bepal sprifeanee Ofice of Manapement B Budpet, Wwork teservesd for Perfommare by Federal
Enemeen Emphrpees, 75 Feal Reg 16,1 ER, 16, 190 [propeoser] Mar 31, AHO).

T oo rr § 7505
'mmwmwm:;mmmnm Reg. at 16,1934

'lﬂunmjﬂmmmhrﬂ,mm 14, 3411

o
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The FAR comzains prawekds dentifying acivities that "approach™ being “inherentdy
pvemmental  functians,”™ fealure “advsory and asssAME  serviees” T or  mvolve
"management and apergabing” functions. ™ Marty of these activities, such as those in which a
monrador empkyee perffiorms tasks that @n nfluence povermment actian, coding the
expenditure of agency funds, may pose a signifant risk af personal onflios of imeErest.
Several contracting tasks, by ther mature, elevate the risk of such nflicts.  Thase indude
subdaniine {as ompared 1o admnisratee ar paoeess-anemed] ontract work (hereanafier
referred ta as "PO-Risk™ MIIISI'}SIIEH ds:

"’ Develaping agency policy or regulations

- Prowiding alternative dispule resclution Senares an monirsdual mabers;
lepal advice Mohinge MerpreEton of statutes or repulations; sipnificamt
subsianiine input relevant o apency dedsan-making or professonal
advice for mpraving the effeivencs af federal manapement prcesses.
and proredures

] Senving as the primary authority for managing or adminstering a8 prject
or aperating a fadlity

& Preparing budpets, and orpanizing and pEnnng aEency activities

¥ascrr §7505d)
Mg gzsm
Hyg g178m

'mmmmmmmmm“pﬁuhﬂy Eeely in pose a risk of peranal ool of st
To the priest that the FAR Counil or ndveh el apences believe that obhes actilies prese smidar isks, they shoulrl
raren free o repulsbe cominds for sech actvibies.

10
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v Suppewting  subsiantve amusiton  planning” or research and
development actwilies

. Bvaluating anather omachor's periimane oF cantrac proposal

. Assxting n the dewelopment of a stalement of work or in onbrst
mRNaEFement

" Partdpating as a8 technial advisor 1o a sowrte selection board or as a
member of 8 scurce svaluation boand [Le., boards despned to selet or
evaluate bids or proposals for procurement contracts)

iformation-Ask Comiracts. Basting repulations also do nat momprehensvely priedt
dranst canlrador empoyess’ dsdosure or misuse of on-public povernmental, business, or
persanal information keamed whie performing povernment onmiracs ™ As with personal
monfids of interest, spedhic actvibes pose a prave risk of canracdar disdosure or misuse of
rmanpublic informatian, which ndude (hereinafter efomed © as “Information-fEask™

mnrads )

“mwmﬁliﬁiﬂ.ﬂ:m nie that would esiohlch persoral coaflict of mterest stadands for
Preventing Peramnal Conflits of inberest for Comraries Ermployers; Perfomming Auisition Functionns, 74 Fed Reg
i SESHH  To e sdent i is uliimaicly implemenied, this rule wld olviaie e need fir oy eakditional FAR
it dause wikh respedc 1o thess oaiacds.

¥us S T ALTER ENTARE [TF DFFIE, STROMEER SAFERIMNTS MEFDED FOR CIINTRAL T ALTE T0 SEEITVE | TION, ST
e 25, 3t 3 [reeemrseading that the FAR Cou sl provide puidasre nn the vse of mon -t eciva e apmeemenis as a
onditin o comircns’ aresng smEathve iforeatin ad on "esabiishing a8 requesett e prompt
muifkaiaon in sppopiae apeacy offals of 3 onbechr's authnie] dsdosue o msuse of SEEive
i on]

"mmtﬂhﬁﬂﬂﬂﬂ-tﬁiﬁsimpmiﬂrhpﬂaﬁﬂd’ﬂdmun'ﬂmdm—
public mormatin.  This recommendatin does not define the = "mon-public infrmation™; e FAR Counl
wanid be responsible for dafting Enpuape moe precssly delining the ypes of information and s=nmes overerl
in doing 5o, the FAR Cand ould chease 1o daw mn exsting defimitioas et for Smilar purpases. S B2g, 5
CFR § 2505 AA [defning “sonpuhlir isformatin” sl prohbiisg povermment eployees fom missng auch
imormation, nchuding infrmatin oulissly withheld nder 5 US.C § 552h) [FOLA exemptans]); US Gow'n
BB LTy EAFECE, STROMGER SAFERIUACS: REFmED Fu COMTRACTENR AT T - SEraTve Ao, suprm nole 75, at

11
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. Contracts in whirh certan employees will receie access o nformation
relting o an areny’s debboratioe WDCessPs, Manarement operatinns,
ar siaft that is nat penerally released to the public

. Contracts i whith cerfan employees wil have aooess @ ceriain
business-elated mfomation, nciuding trade seaets, nan-pulHic financal
information, or other non-public nformation that could be Faploited for
finandial paur>

L Contracts n which erlan  employess Wil hawe access ta personally
mentifying ar other nonpublic personal mformation, such as sodal
serurity numbers, bank aoount numbers, or medical s

of mise of certsin won gublic information.™ Current law does nat adequately regulate

#-5 (delining o Erpry of nkomation that repuires sSfepeads gl uetivreed disciare)  To the exient
that the FAR Council or imdinvidual apencies beleve that nbher adhaties pose smilr ndes, ey should remain e
= repulate aurh activities thhmugh approprate soliritation pronvsan s or ot dasces

=" mslance, if an enployee of 3 contrader perdorming @d g functioss for the poverTment were o Emam that
a Brge meuachering fam imiesds o open 2 aew plant in coming moaths, the emphnee could purchase property
nexr the plant and reap 3 subsiontial fmemial windiEll The oriemplaied regme soulkl require that the
rosirachr train eraployers priivy o 2uch isformatios on ther cbiipations o keep the nlormation asrlidental and
> o ransciing busines on the basis of soch nfiormatios, pesalize smployess win yinkyie such oblipations,
arnd repart amy emphryes wnkbbrs: tn the costracting apency.
"uﬂ:frm_nrmmmmE:FmMMmmnmmm
nole 24, 3 &

'mmﬁmmmmhmmminwmmmm
“Sow dman” 0 subonivaiois and other persoas beskdles prime cmmiradioes perforEing work on poverement
rosiracts That ssue 5 best befi o the disaretion of the FAR Eousil

12
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dpamst the risks of contractar empkyes persanal conflicts af nterest and misuse of non-puHic
nformation. On ogason erain agendes impase additional ethis requirements by
sumplemental repulatian of camrat. In addition, ceran oETrRCors, esperally  lape
camganies, have adaped and enforced nternal ethics codes.  Nevertheless, oRerage vares
siFniimanlly from apency ta apency and camrat @ ontract. In order 1o ving consistency 1o
this proress and ensure that the povernment's merests are adequately proiecied, the FAR
Coundil shauld draft maodel Bnguape 1 the Federal Armuisition Repulation {("FAR™] far agency
camracding offiers 1o e, with madifmatons apprapriate 1o the e af the contradual
services and risks presented, when solicting and nepotiating camtracts that are partoularhy
likedy ta raise ssues of persorral onflicts af interest ar misuse af ran-puldic informatian

m“ The proposed FAH provisions o dauses would apply anly to PO-Risk and
information-Risk contracts [ar sadiciiations for such moniracs) AL the same time, ontracting
apencies shaukd remain free 1o inrporate oniract lanpuape (or 1o pemuleate aEency-specific
supplemental repulations) dealing with other ethical risks they deem imporiant whether or et
the camrait at ssue qualifies as a K1-Rsk or Informatian-Rsk contract. Thus, the made] FAR
provsiDns ar dauses adafed n response 1o this recommendatian weild servwe as a Tioor upan
whirh agencies ould buidd F they deemed Tt approgriate, but would not suppam existing
programs that now prosde oF may in the future provicde more demanding oF expansive ethical

protections.

'Mdnﬂmmﬂmpﬂrhptﬂdﬂ!ﬂlmdmidmﬁﬂnfhﬂiﬂiﬂﬂimpmﬁnm[ﬂidi
e 1sed in oicling roniads] sl onirad dauses [which ae islepabed nio sepolticbed onids] The use of
the plural forms “provisions” and “davse” 5 not isbended 1o excheie the possihty that the FAR Coudl could
implement the recommendatioss with 3 sngle prostsion or dase. See the Freamble for the defnibioa of "PO-
A" and “Wrformatios-Aisk” omiacs
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3. Apencies should hawe the disoetion whether 1o use or modify the mode FAR

provisimns or dsuses. An apency caniraciing afficer would hawe the option ta use the model
FAR prowisions ar dauses when solicitine andfor contractine for activilies faling ino the PO
Risk ar Infermatian-Risk @teparies.  Beause the pravisikans ar cBuses woulkd be aptional, the
camracting agency waHild =ngry the disoetan I modify the FAR languape on a ase-byase
basis 1o fit the drumsiances, and o decde ta forego indudinge amy such Bnguape if it deems
that the partiular cantrat at ssue s unikely ta pose a significant risk off persanal onflios of
interest ar msuse of nan-public mformaton by omtackor persannel.  Nevertheless, the FAR
Coundil should encourape contracting officers 1 use the model FAR lanemuape when applicable

ponErments. The FAR Coundil should encourage apencies T indude these model pravisons
ar clauses I cantracting actions inredving PO-Risk procuremends.

The propased FAR provisions ar dauses should require the contrador to certify” that
nutnfilserrpmﬁwlm'ﬁhapmitiunminﬁ.lenmgumnnmntaujum“rﬂsacmﬂhiuf
nterest or that conflicied employess Wil be soeened fram perfformng work under any
canlract. Once 8 monrachr s seleried, the contract iself should indude a dause requiring the

canrador 1o train empkayees on recopniong onflics, 1o implement a systemn for emphoyeess

% rhe FAR should e a2 yriifcatan requiresest Ether than a dscdoare process in omder o miEmze the
I:.llﬂmnnl:u-nmrs. In oreder 1o fully perfom ther conirdual oblgatans, ovieciors should be regquired o

e by s ] r— e r—————— —— 