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* * * 

3. Agencies must also take into account legal considerations that apply to the use of 24 

contractors. When considering what functions to contract out, agencies must be cognizant 25 

of what functions might constitute an inherently governmental function (IGF). The Office 26 

of Management and Budget (OMB) has provided guidance in its Circular A-76 that 27 

describes IGFs and which functions might be closely associated with IGFs.1 Additionally, 28 

OMB’s Office of Federal Procurement Policy (OFPP) issued a final policy letter in 2011 29 

providing clarification on what types of functions might venture into IGF territory.2 30 

Generally, contractor functions should be limited to those that provide support for the 31 

agency’s rulemaking activities and do not supplant the agency’s decision-making or 32 

policy-making functions. Principles of administrative justice or good agency practice 33 

might also mitigate against outsourcing certain functions, whether or not they qualify as 34 

IGFs or are classified as being closely associated with IGFs. 35 

 

* * *  

 
1
 OFF. OF MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, OMB CIRCULAR A-76 (REVISED), PERFORMANCE OF 

COMMERCIAL ACTIVITIES (2003), available at https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_ 

files/omb/circulars/A76/a76_incl_tech_correction.pdf. 

2
 OMB, Office of Federal Procurement Policy Policy Letter 11-01, Performance of Inherently Governmental and 

Critical Functions, 76 Fed. Reg. 56227 (Oct. 12, 2011). 
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Inherently Governmental Functions 

3. Agencies should adopt and disseminate policies to ensure that agency personnel do 65 

not contract out inherently governmental functions (IGFs) and ensure increased 66 

scrutiny when contracting out functions that are closely related to IGFs. In applying 67 

policies from OMB to the rulemaking context, agencies should design their policies 68 

to protect against the risk of contracting out activities involving discretion of the sort 69 

likely to influence policy choices that they make.  70 

4. OMB should consider assessing whether current agency practices align with broader 71 

procurement best practices and providing guidance on contractor-performed functions 72 

associated with rulemaking processes. Among other things, this guidance might 73 

provide specific examples of rulemaking-related functions that qualify as IGFs and 74 

should not be contracted out or that are sufficiently close to IGFs so that agencies 75 

should exercise heightened caution when contracting out such functions. 76 
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I’d be interested in the Committee’s views on which, if any, 
of the other functions contractors have been found to 
perform should be performed by agency personnel because 
they are IGF in nature. 


