January 21, 2020
SENT VIA COMMENTS@FDIC.GOV
Ms. Annmarie H. Boyd
Assistant Executive Secretary
Federal Deposit Insurance Corporation
550 17th Street, NW
Washington, DC 20429
Re:

RIN 3064–ZA13, Request for Information on a Framework for Analyzing the Effects
of FDIC Regulatory Actions

Dear Ms. Boyd:
On behalf of the Office of the Chairman of the Administrative Conference of the United
States (ACUS), I offer the following comments in response to the above-referenced Request for
Information. These comments respond to the portion of the Federal Deposit Insurance Corporation’s
(FDIC’s) request pertaining to how the agency should analyze the effects of its regulations.
ACUS is an independent agency in the executive branch charged by statute with making
recommendations to the President, federal agencies, Congress, and the Judicial Conference of the
United States to improve administrative procedure, including rulemaking. ACUS’s official
recommendations are issued by its Assembly, a body partially composed of representatives from
executive and independent agencies. All of ACUS’s recommendations can be found at
www.acus.gov, and in the Federal Register.
The FDIC may find Recommendation 2014-5, Retrospective Review of Agency Rules, 79
Fed. Reg. 75,114 (Dec. 17, 2014); Recommendation 2017-6, Learning from Regulatory Experience,
82 Fed. Reg. 61,738 (Dec. 29, 2017); and Recommendation 2013-2, Benefit-Cost Analysis at
Independent Regulatory Agencies, 78 Fed. Reg. 41,352 (July 10, 2013), to be particularly germane
to this Request.
In Recommendation 2014-5, ACUS advises agencies to create ex post evaluation plans as
they are developing rules to facilitate later retrospective review. In Recommendation 2017-6, ACUS
proposes a number of ways agencies can take advantage of regulatory “treatment” and “control”
groups to draw causal inferences, discusses some of the methodological strengths and limitations of
these approaches, and discusses the legal considerations that may arise. In Recommendation 20132, ACUS notes that agencies can adopt or adapt the regulatory analysis practices described in OMB
Circular A‐4 or any successor government‐wide guidance. Copies of the recommendations are
attached.
ACUS’s Office of the Chairman thanks the FDIC for this opportunity to comment on its
rulemaking process. Please contact me at trubin@acus.gov or 202-480-2097 if you have questions
or would like further information.
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Sincerely,

Todd Rubin
Todd Rubin
Attorney Advisor
Administrative Conference of the U.S.
Attachments: Recommendation 2013-2, Benefit-Cost Analysis at Independent Regulatory
Agencies; Recommendation 2014-5, Retrospective Review of Agency Rules; Recommendation
2017-6, Learning from Regulatory Experience

Administrative Conference Recommendation 2013-2
Benefit-Cost Analysis at
Independent Regulatory Agencies
Adopted June 13, 2013

Benefit‐cost analysis (also known as cost‐benefit analysis) is one of the primary tools
used in regulatory analysis to anticipate and evaluate the likely consequences of rules.1
Although some regulatory benefits and costs are difficult to quantify or monetize, those
preparing such analyses generally attempt to estimate the overall benefits that a proposed or
final rule would create as well as the aggregate costs that it would impose on society, and then
determine whether the former justify the latter. Some observers have disputed its utility in
rulemaking,2 but benefit‐cost analysis (and other forms of regulatory analysis) can help ensure
that decisionmakers fully contemplate the risks and rewards of any proposed regulatory
strategy.3 Benefit‐cost analysis can also improve transparency, helping to ensure that the public
and Congress understand why regulatory decisions are made.

1

See Office of Management and Budget, Circular A‐4 (Sept. 17, 2003), available at http://www.whitehouse.gov/
omb/circulars_a004_a‐4/ [hereinafter “OMB Circular A‐4”]. Much of the literature on regulatory analysis,
including prior recommendations of the Administrative Conference, uses the term “cost‐benefit analysis” in lieu of,
or in addition to, “benefit‐cost analysis.” Circular A‐4 uses the term “benefit‐cost analysis,” and this
recommendation will therefore utilize the same terminology.
2

Critics of benefit‐cost analysis contend that it ignores values that cannot be easily quantified, that benefits can
often be difficult to monetize, that it tends to overestimate costs, and that it undervalues future benefits through
the application of discounting methodologies. See, e.g., Frank Ackerman & Lisa Heinzerling, Pricing the Priceless:
Cost‐Benefit Analysis of Environmental Protection, 150 U. PA. L. REV. 1553, 1557–60, 1580–81 (2001).
3

See Administrative Conference of the United States, Recommendation 79‐4, Public Disclosure Concerning the Use
of Cost‐Benefit and Similar Analyses in Regulation, 44 Fed. Reg. 38,826 (July 3, 1979) (“Wise decisionmaking
presupposes that the potential benefits and costs of the actions under consideration will be identified, will be
quantified if feasible, and will be appraised in relation to each other.”); Cass R. Sunstein, The Office of Information
& Regulatory Affairs: Myths and Realities, 126 HARV. L. REV. 1838, 1846 (2013) (“Cost‐benefit analysis can be

1

For more than 30 years, Cabinet departments and other executive agencies like the
Environmental Protection Agency (but not independent regulatory agencies4 such as the Federal
Trade Commission (FTC)) have been required by executive orders to conduct benefit‐cost or
other types of regulatory analyses for their “major” or “economically significant” rules.5 In 1981,
President Ronald Reagan issued Executive Order (EO) 12,291,6 which instructed covered
executive agencies to prepare regulatory impact analyses of their draft proposed and final
major rules (including a description of benefits and costs), and to submit all of their draft rules
to the Office of Information and Regulatory Affairs (OIRA) within the Office of Management and
Budget (OMB) before publication in the Federal Register. Subsequent administrations have
reaffirmed the importance of benefit‐cost analysis and OIRA review. Currently, EO 12,866,
issued by President William Jefferson Clinton in 1993, requires Cabinet departments and other
covered executive agencies to “assess both the costs and benefits of the intended regulation
and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a
exceedingly important, and in the Obama Administration, several steps were taken to strengthen it, contributing to
a situation in which the net benefits of economically significant rules were extraordinarily high.”); cf. RICHARD L.
REVESZ & MICHAEL A. LIVERMORE, RETAKING RATIONALITY: HOW COST‐BENEFIT ANALYSIS CAN BETTER PROTECT THE ENVIRONMENT
AND OUR HEALTH 10 (2008) (“Although cost‐benefit analysis, as currently practiced, is . . . biased against regulation,
those biases are not inherent to the methodology. If those biases were identified and eliminated, cost‐benefit
analysis would become a powerful tool for neutral policy analysis.”).
4

As a general matter, “independent regulatory agencies” are those whose heads possess “for cause” removal
protection and that enjoy some degree of independence from the executive branch. DAVID E. LEWIS & JENNIFER L.
SELIN, ACUS SOURCEBOOK OF UNITED STATES EXECUTIVE AGENCIES 49 (1st ed., 2d Printing Mar. 2013). Under Executive
Order 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993), the term “agency” excludes independent regulatory agencies. Id.
§ 3(b). However, independent regulatory agencies are covered by the planning requirements in section 4 of the
executive order.
5

“Major” and “economically significant” rules include (but are not limited to) rules likely to result in annual costs,
benefits, or transfer payments of $100 million or more. See Congressional Review Act, 5 U.S.C. § 804(2); Exec.
Order No. 12,866, supra note 4, § 3(f)(1). Transfer payments are monetary payments from one group to another
that do not affect total resources available to society. See OMB Circular A‐4, supra note 1. The most common
form is the transfer of federal funds to the recipients of those funds (e.g., grants, food stamps, Medicare or
Medicaid funds, and crop payments). In 2010, more than one‐third of all major rules were so categorized because
of the amount of transfer payments. See U.S. Cong. Research Service, REINS Act: Number and Types of “Major
Rules” in Recent Years, R41651, Feb. 21, 2011, by Curtis W. Copeland and Maeve Carey.
6

Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 17, 1981) (revoked by § 11 of EO 12,866).

2

regulation only upon a reasoned determination that the benefits of the intended regulation
justify its costs.”7 It also requires them to assess the costs and benefits of “significant” draft
proposed and final rules submitted to OIRA for review, and to conduct more thorough analysis
of economically significant draft proposed and final rules.8
As noted previously, independent regulatory agencies traditionally have not been
subject to the formal benefit‐cost analysis requirements imposed by executive order, although
several recent Presidents have encouraged those agencies to voluntarily apply the principles
contained in the relevant executive orders.9 Virtually all independent regulatory agencies are
subject to certain crosscutting statutes that may require some type of regulatory analysis, such
as the Regulatory Flexibility Act10 and the Paperwork Reduction Act.11 In addition, some
independent regulatory agencies’ organic acts or other statutes require them to conduct
benefit‐cost analyses or to consider certain economic effects of their regulations, although the
requirements vary significantly from agency to agency. For instance, some agencies (e.g., the
Consumer Product Safety Commission) are required by statute to prepare a formal regulatory
analysis statement that describes expected costs and benefits prior to issuing certain rules.12
Other agencies (e.g., the Commodity Futures Trading Commission (CFTC) and the Securities and
7

Exec. Order No. 12,866, supra note 4, § 1(b)(6).

8

Id. § 6(a)(3); see also Exec. Order No. 13,563, 76 Fed. Reg. 3821 (Jan. 21, 2011) (President Obama) (stating that
the benefits of proposed and final rules must “justify” the costs); Administrative Conference of the United States,
Recommendation 88‐9, Presidential Review of Agency Rulemaking, 54 Fed. Reg. 5207 (Feb. 2, 1989) (suggesting
guidelines for the enhanced openness of executive regulatory review and recommending the reconsideration of
existing rules looking toward the repeal of unnecessary regulations).
9

See, e.g., Exec. Order No. 13,579, 76 Fed. Reg. 41,587 (July 14, 2011) (stating that independent regulatory
agencies “should promote” the goal, articulated in EO 13,563, of producing a “regulatory system that protects
public health, welfare, safety, and our environment while promoting economic growth, innovation,
competitiveness, and job creation” and “should comply” with the provisions in EO 13,563 regarding public
participation, integration and innovation, flexible approaches, and science “[t]o the extent permitted by law”).
10

5 U.S.C. §§ 601–12.

11

44 U.S.C. §§ 3501–21.

12

15 U.S.C. § 2058(f).

3

Exchange Commission (SEC)) are required by statute to “consider” costs and benefits or other
factors associated with some of their rules.13

Still other agencies (e.g., the Federal

Communications Commission and the Nuclear Regulatory Commission) are not subject to any
formal regulatory analysis requirements for most of their rules.
The Administrative Conference believes that it is in the interest of the independent
regulatory agencies, the executive branch, Congress, the courts, and the public that
independent regulatory agencies’ current practices relating to benefit‐cost analysis be
documented. In this light, the report supporting the recommendation examined efforts by
independent regulatory agencies to analyze regulatory benefits and costs in recent major
rules.14

It also examined whether the agencies factor benefits and costs into their

decisionmaking. The report indicated that, in many instances, independent regulatory agencies
quantify at least some of the costs (and, to a lesser extent, the benefits) created by the major
rules they adopt and, in other instances, such agencies usually provide at least qualitative
descriptions of the associated benefits and costs. The report also discusses several factors that
the agencies said affected their ability to quantify and monetize regulatory costs and benefits.
For example, several agencies mentioned the Paperwork Reduction Act approval process as
inhibiting their ability to gather the data needed to prepare regulatory analyses in a timely
fashion.15
This recommendation encourages agencies to voluntarily adopt certain practices that
some independent regulatory agencies (and other agencies) have developed when conducting
13

CFTC is required to “consider the costs and benefits” of the agency’s action before issuing certain rules and
orders. 7 U.S.C. § 19(a). The SEC is required, when it is engaged in rulemaking under certain statutory provisions,
to “consider, in addition to the protection of investors, whether the action will promote efficiency, competition,
and capital formation.” 15 U.S.C. § 77b(b). Interpretation of these provisions has been a matter of debate.

14

See CURTIS W. COPELAND, ECONOMIC ANALYSIS AND INDEPENDENT REGULATORY AGENCIES 60–107 (Mar. 29, 2013), available
at http://acus.gov/sites/default/files/documents/Copeland%20CBA%20Report%203‐29‐13.pdf.
15

Cf. Administrative Conference of the United States, Recommendation 2012‐4, Paperwork Reduction Act, ¶ 3, 77
Fed. Reg. 47,800, 47,808 (Aug. 10, 2012) (recommending that agencies “use all available processes for OMB
approval for information gathering”).

4

regulatory analyses for major rules. The Conference recognizes that increasing the attention
paid to the economic impact of proposed and final rules might well require substantial use of
limited agency resources.

This might require independent agencies to make significant

tradeoffs among competing priorities and may delay the rulemaking process. Nevertheless,
some independent regulatory agencies are already subject to benefit‐cost and other types of
regulatory analysis requirements, and others have voluntarily conducted such analyses, and the
Conference therefore wishes to highlight innovative practices undertaken by these agencies.16
The recommendation, first, identifies various policies and practices used in several of the
independent regulatory agencies and offers a series of proposals to encourage their use in other
agencies. For example, it recommends that each independent regulatory agency develop
written guidance on the preparation of benefit‐cost and other types of regulatory analyses.
Such guidance should be designed to help ensure that any regulatory analysis the agency
undertakes is soundly developed, transparent, consistently conducted, and contributes to
agency compliance with applicable statutes and other rulemaking requirements. Second, the
recommendation highlights a series of analytical practices that OMB Circular A‐4 recommends
to Cabinet departments and other executive agencies for their major rules, and the
recommendation encourages independent regulatory agencies to consider whether those
practices may be useful in the development of their major rules. For example, it recommends
that agencies’ analyses be as transparent and reproducible as practicable, subject to the
limitations of law and applicable policies (including preventing the disclosure of proprietary
information or trade secrets, or other confidential information). The recommendation does not
seek to establish a one‐size‐fits‐all approach to regulatory analysis, and recognizes that each
agency must tailor the analyses it conducts to accord with relevant statutory requirements, its
own regulatory priorities, and the potential impact of the analysis on regulatory decisionmaking
to ensure proper use of limited agency resources. Finally, the recommendation proposes that,
to the extent Congress decides to impose or endorse new regulatory analysis requirements on
16

See, e.g., Copeland, supra note 14, at 99 (describing the Federal Communications Commission’s increased usage
of benefit‐cost analysis in light of EO 13,579).

5

independent regulatory agencies, Congress should consider giving those agencies the discretion
to scale the analyses to the significance of the rules, and should consider the agency resources
needed to satisfy such requirements.17

RECOMMENDATION
Encouraging the Diffusion of Certain Policies and Practices
1.

Each independent regulatory agency should develop and keep up to date written

guidance regarding the preparation of benefit‐cost and other types of regulatory analyses. That
guidance should be tailored to the agency’s particular statutory and regulatory environment. To
accomplish this goal, independent regulatory agencies may choose whether or not to adopt or
adapt the regulatory analysis practices described in OMB Circular A‐4 or any successor
government‐wide guidance.
2.

If an independent regulatory agency prepares a regulatory analysis for a

proposed or final rule, the analysis should be developed as early in the rulemaking process as
reasonably practical. Once prepared, the analysis may need to be updated as the agency
becomes aware of new information that may affect the rulemaking, or if changes are made to
the substance of the rule.
3.

If an independent regulatory agency determines that additional analytical

expertise or experience may be helpful to prepare a regulatory analysis (e.g., determining how
certain costs or benefits could be quantified or monetized), it should, to the extent appropriate,
consult with other governmental entities with expertise in this area.

17

Between January 2007 and December 2012, federal agencies published 19,246 final rules, of which 485 were
considered “major” rules. See Copeland, supra note 14, at Table 1. Expanding the rules on which regulatory
analysis is required from “economically significant” or “major” rules to rules considered “significant” under EO
12,866 would likely quintuple the number of analyses required. See http://www.reginfo.gov/public/do
/eoCountsSearch for data on this issue.

6

4.

Consistent with applicable laws and the procedures and flexibilities permitted in

the Paperwork Reduction Act, independent regulatory agencies and OIRA should facilitate the
timely collection of information necessary to develop the agencies’ regulatory analyses.
Recommended Practices for Major Rules
5.

Independent regulatory agencies should consider the appropriateness of the

analytical guidance provided in OMB Circular A‐4 when developing regulatory analyses for
major rules. They should consider structuring their analyses of those rules in terms of three
general principles: (a) identify the need for the regulation; (b) examine plausible alternative
regulatory approaches; and (c) estimate, to the extent possible, the benefits and costs of the
proposed rule and the primary alternatives.
6.

Consistent with applicable laws and agency resources, independent regulatory

agencies should consider including in their regulatory analyses assessments of the impact of not
only those actions that are within the agency’s statutory discretion but also of those actions
that are statutorily mandated. Agencies should consider showing the effects of both types of
actions in order to improve regulatory transparency.
7.

Subject to the limitations of law and applicable policies, independent regulatory

agencies’ regulatory analyses should be as transparent and reproducible as practicable. In
particular, agencies should consider disclosing how the analyses were conducted, posting the
analyses on their websites and other appropriate online fora, and summarizing the methods
and results in the preambles of the notice of proposed rulemaking and the final rule.
8.

Independent regulatory agencies should consider including in the preambles of

the notice of proposed rulemaking and the final rule a summary statement or table concisely
showing the agencies’ overall estimates of the expected total benefits, costs, and transfer
payments of regulatory actions and the primary alternatives, including any benefits or costs that
could not be quantified or monetized.

7

Recommendations to Congress
9.

If Congress decides to establish or endorse new requirements that independent

regulatory agencies prepare benefit‐cost analyses of their proposed or final rules, it should
recognize that agencies need (a) the flexibility to scale the analyses to the significance of the
rules and (b) the resources to satisfy such requirements.
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Admin
nistrativee Confereence Recoommend
dation 20114-5
Retrosspective Review
R
of A
Agency Ru
ules
Adopted
A
December
D
4, 2014
Executive
e Summary
The followingg recommendation is intended to provide a framework for cultivatting a
ective review
w” within regulatory
r
aagencies. Itt urges ageencies to reemain
“culture of retrospe
mindful of their exxisting bodyy of regulattions and t he ever‐preesent possib
bility that tthose
ons may need to be mod
dified, strenggthened, or eliminated in order to aachieve statutory
regulatio
goals wh
hile minimizzing regulattory burden
ns.

It encoourages ageencies to m
make a plan
n for

reassessiing existing regulations and to dessign new reggulations in a way thatt will make later
retrospecctive review
w easier and more effecttive. It recoognizes that input from stakeholderrs is a
valuable resource th
hat can facilitate and improve retrosspective revview. Finallyy, it urges aggency
officials to coordinaate with oth
her agencie
es and the Office of M
Managementt and Budget to
promote coherence in shared regulatory spaace.
Preamble
e
Traditionally, federal reggulatory pollicymaking hhas been a forward‐loo
oking enterp
prise:
Congresss delegates power to administrative agenciees to respon
nd to new challenges,, and
agencies devise rule
es designed to address those
t
challeenges. Overr time, however, regulaations
may beccome outdaated, and the cumulattive burden of decadees of regulaations issueed by
numerou
us federal aggencies can both comp
plicate agenccies’ enforceement efforrts and impo
ose a
substantial burden on
o regulated entities. As a conseequence, Preesidents since Jimmy C
Carter
have perriodically undertaken a program of “retrospective review,”” urging agencies to reaassess
regulatio
ons currentlyy on the boo
oks and elim
minate, modiify, or strenggthen thosee regulationss that

1

have beccome outmo
oded in ligh
ht of change
ed circumstaances.

1

Aggencies havee also long been

subject to
t more limiited regulato
ory lookback requiremeents, includiing the Regu
ulatory Flexiibility
Act, whicch requires agencies
a
to review regu
ulations haviing “a significant economic impact upon
a substantial numbe
er of small entities”2 within
w
ten yyears of issu
uance, and program‐specific
w requiremen
nts erected by
b statute. 3
retrospecctive review
Though historical retrosp
pective revie
ew efforts haave resulted
d in some no
otable successses,4
especially in those instances in
i which hiigh‐level leaadership in the executtive branch
h and
ngly supporrted these endeavors,,5 retrospecctive review
w of
individuaal agencies has stron
regulatio
ons has not been held to the same
e standard as prospecttive review, and the vaarious
ns. Presiden
statutoryy lookback re
equirementss apply only to subsets oof regulation
nt Barack Ob
bama
has sougght to build on these initiatives in several
s
execcutive orderrs. On January 18, 2011, he
issued Exxecutive Order (EO) 13
3,563,6 whicch directed executive b
branch agen
ncies regularrly to
reassess existing rule
es to identifyy opportunitties for elim
minating or altering regulations that have
become “outmoded,, ineffective, insufficientt, or excessiively burden
nsome.”7 Sh
hortly thereaafter,
ed another order enco
ouraging ind
dependent regulatory agencies to
o pursue siimilar
he issue

1

Joseph E.. Aldy, Learning
g from Experience: An Assesssment of Retroospective Revieews of Agency R
Rules & the Eviidence
for Impro
oving the Deesign & Imp
plementation of Regulatorry Policy 4 (Nov. 17, 2014), availab
ble at
http://www
w.acus.gov/report/retrospecctive‐review‐re
eport.
2

5 U.S.C. § 610.

3

Aldy, supra note 1, at 4.

4

See generrally MARTHA DERTHICK & PAUL J. QUIRK, THE POLITICS
O
OF DEREG
GULATION (1985
5).

5

See geneerally John Kamensky, Natio
onal Partnersh
hip for Reinvennting Governm
ment: A Brief History (Jan. 1999),
available at
a http://govin
nfo.library.unt.edu/npr/whow
weare/history22.html (highligghting the succcesses of the C
Clinton
Administraation’s Nationaal Performance
e Review and emphasizing
e
thhe importance of high‐level eexecutive brancch and
agency leadership).
6

76 Fed. Reg.
R 3821 (Jan. 21, 2011).

7

Id. § 6.

2

regulatorry lookback efforts (EO
O 13,5798) and
a
yet anoother orderr providing a more dettailed
framewo
ork for retrosspective review in execu
utive branch agencies (EEO 13,6109).
The Administtrative Confference has long endorssed agenciees’ efforts to
o reevaluatee and
update existing
e
regu
ulations. In 1995, the Conference issued a reecommendaation statingg that
“[a]ll age
encies (execcutive brancch or ‘indep
pendent’) shhould develo
op processees for system
matic
review of
o existing regulations
r
to determin
ne whetherr such regulations should be retaained,
modified
d or revoked
d” and offering general guidance by which agencies migght conductt that
1
analysis.10

In addittion, in earrly 2011, sh
hortly after the promu
ulgation of EO 13,563, the

Conferen
nce hosted a workshop
p designed to highlightt best practtices for achieving the EO’s
goals.11
Administrativ
A
ve law scholaars and othe
er experts haave debated
d the effectivveness of existing
retrospecctive review
w efforts. EO
O 13,610 toutts the eliminnation of “biillions of dollars in regulatory
costs and
d tens of millions of hours in annual paperwork burdens” acchieved und
der the EO 13
3,563
framewo
ork and prom
mises additio
onal savingss.12 Cass Su nstein, the former Adm
ministrator o
of the
Office off Information and Regulatory Affairrs (OIRA), haas suggested that thesee initiatives have
yielded billions
b
of dollars
d
in saavings.13 Nevertheless,, many critiicize the exxisting systeem of
8

76 Fed. Reg.
R 41,587 (July 14, 2011).

9

77 Fed. Reg.
R 28,469 (May 14, 2012).

10

Administrative Conference of the Un
nited States, Recommendati
R
ion 95‐3, Revieew of Existing Agency Regula
ations,
109 (Aug. 18, 1995).
1
60 Fed. Reg. 43,108, 43,1

11

Adminisstrative Confe
erence of the United States, Retrospectiive Review off Existing Reggulations, Worrkshop
Summary (Mar.
(
10, 2011
1), http://www
w.acus.gov/factt‐sheet/retrosppective‐review
w‐workshop‐sum
mmary.
12

Exec. Order No. 13,610
0, § 1, 77 Fed. Reg. 28,469, 28,469 (May 144, 2012).

13

CASS R. SUNSTEIN, SIMPLER: THE FUTURE OF GOVERNMEN
NT 180–84 (201
13) (highlightin
ng successful rretrospective rreview
efforts, inccluding a Depaartment of Heaalth and Humaan Services refform to reportting requiremeents saving $5 billion
over five years
y
and a De
epartment of Labor rule to harmonize haazard warningss with the preevailing internaational
practice saaving $2.5 billio
on over five years); see also Memorandum
M
from Presiden
nt Ronald Reaggan on the Revview of
Federal Re
egulatory Programs (Dec. 15, 1986) (describing the resu lts of the Pressidential Task Force on Regu
ulatory
Relief, whiich included “ssubstantial chaanges to over 100 existing bburdensome ru
ules” that “savv[ed] businessees and
consumerss billions of dollars each yearr”).

3

regulatorry lookback as inadequ
uate, especiaally insofar as it relies upon individual agencies to
reassess their own regulations and provid
des few inceentives for ensuring ro
obust analyssis of
existing rules.14 Fro
om the opposite perspe
ective, manny criticize ccurrent retro
ospective reeview
efforts ass inherently deregulatorry, possessin
ng a strong bbias in favorr of eliminatiing or weakeening
regulatio
ons rather th
han strengthening regulaations that m
may be insuffficiently pro
otective.15
Ultimately,
U
a system of “self‐review
w,” in which individual aagencies aree responsiblle for
evaluatin
ng their own
n regulationss and, to the
e extent perm
mitted by law
w, modifying, strengtheening,
or elimin
nating those that are de
eemed to be
e outdated, can only succeed if ageencies promote a
“culture of retrospe
ective revie
ew.”16

Without
W
a hhigh‐level co
ommitment,, any regulatory

lookbackk initiative runs the riskk of devolvin
ng into an eexercise of p
pro forma ccompliance. This
might no
ot be an inevitable outccome, however. If the relevant ageency officials, including both
those conducting rettrospective reviews and
d those draftting new rules, come to
o view regulation
as an on
ngoing proccess whereb
by agency officials
o
recoognize the uncertainty inherent in
n the
policymaaking exercisse and contiinually reexaamine their regulationss in light of new information
and evolving circumstances, a durable
d
com
mmitment caan emerge.117 Regulatory review sh
hould
not only be a backwaard‐looking exercise;
e
ratther, it shou ld be presen
nt from the b
beginning ass part
of an on‐‐going culture of evaluaation and ite
erative improovement. Planning for reevaluation
n and
regulatorry improvem
ment (includ
ding definingg how succeess will be m
measured an
nd how the data
necessarry for this measurementt will be collected) shouuld be consid
dered an inttegral part o
of the

14

See, e.g.., Reeve T. Bull, Building a Frramework for Governance: R
Retrospective R
Review & Rulem
making Petitio
ons, __
ADMIN. L. REV. __ (forthco
oming 2015); Cary
C Coglianese
e, Moving Forw
ward with Reguulatory Lookba
ack, 30 YALE J. O
ON REG.
57A, 60A (2013); Michael Mandel & Diana G. Caarew, Progres sive Policy Innstitute Policy Memo, Regu
ulatory
on: A Politicallyy Viable Approa
ach to U.S. Reggulatory Reform
m 13 (May 201
13).
Improvemeent Commissio
15

See, e.g., Michael A. Liivermore & Jasson A. Schwarzz, Unbalanced Retrospective Regulatory Reeview, PENN PRO
OGRAM
ON REGULAT
TION REGBLOG, July
J 12, 2012, http://www.re
egblog.org/20112/07/12‐liverrmore‐schwarttz‐review.html;; Rena
Steinzor, The Real “Tsunami” in Federa
al Regulato ry Policy, CPRBLOG, May 22, 2014,
http://www
w.progressiverreform.org/CPRBlog.cfm?idB
Blog=2480725CC‐9CC8‐717D‐EE8DE6C4C4A5FFF6EB.
16

Aldy, sup
pra note 1, at 47–48;
4
Coglian
nese, supra notte 14, at 66A.

17

Aldy, sup
pra note 1, at 47–48.
4

4

developm
ment processs for appro
opriate ruless. This cultture of evalluation and improvemeent is
already part
p of manyy governmen
nt programs,, but not yett of most reggulatory pro
ograms.
This recomm
mendation aims to help
p agencies create such
h a culture of retrospeective
review. To promote robust rettrospective analysis, aggency officiaals must seee it as criticcal to
advancin
ng their misssions. To obtain this “buy‐in,” theese officials must have a frameworrk for
performing the required analysiss and possesss adequatee resources ffor conducting the neceessary
reviews (such
(
that do
oing so is wh
holly integraated into ageencies’ otheer responsibiilities ratherr than
serving to
t displace those existting responssibilities).

Given the costs of peerforming ro
obust

retrospecctive analysis, it is critical that agen
ncies have addequate ressources such
h that condu
ucting
retrospecctive review
w does not detract
d
from
m other aspeects of theirr regulatory missions. TThus,
the recom
mmendation
n sets forth consideratio
ons relevantt both to ideentifying reggulations thaat are
strong candidates fo
or review and
a
for conducting retrospective aanalysis.18 In addition
n, the
recomme
agencies to integratte retrospeective anallysis into their
endation encourages
e
policymaaking frame
ework more
e generally,, urging thhem not o
only to reeevaluate existing
regulatio
ons but also to design ne
ew regulatio
ons with an eye towards later reexaamination and to
consider the cumulative regulatory burde
en.

In doing so, ageencies shou
uld identify data

collection
n needs and
d consider other regulatory drafti ng strategiees that can help them later
determin
ne whether the regulaation achievved its purrpose.19

Finally, the rrecommendation

identifiess opportunitties for conserving agency resourcces by takingg advantagee of internal and

18

In 2011, the Conferencce recommend
ded that agencies periodicallyy review regulaations that havve incorporated by
reference material publisshed elsewhere in order to ensure that theey are updated
d as appropriate and contain
a accurate access informattion. Administtrative Confereence of the United States, Reecommendatio
on
complete and
2011‐5, Inccorporation byy Reference, ¶¶
¶ 6–10, 77 Fed. Reg. 2257, 22259 (Jan. 17, 20012).
19

Some sccholars proposse the use of experimental methods andd data‐driven eevaluation tecchniques in order to
identify th
he actual impaacts caused by
b regulations and determinne whether th
hey are achieeving their intended
outcomes. John DiNard
do & David S.. Lee, Program
m Evaluation & Research D
Designs, in 4A HANDBOOK OF LABOR
11); see also geenerally JOSEPH
H S. WHOLEY, HA
ARRY P. HATRY, & KATHRYN E. NEWCOMER, HAN
NDBOOK
ECONOMICS 463–536 (201
OF PRACTICA
AL PROGRAM EVA
ALUATION (3d ed
d. 2010). This might includee, among other things, takingg the opportun
nity of
pilot proje
ects and regulaatory phase‐ins to test different regulatorry approaches.. Some scholaars also propose the
use of alte
ernative regulatory mechanissms and other innovative ap proaches desiggned to lessen
n regulatory bu
urdens
while ensu
uring appropriaate levels of reggulatory prote
ection.
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external sources of information and expertise. In manyy instances, stakeholderrs may be ab
ble to
furnish in
nformation to
t which agency officials otherwisee lack accesss.20 In other cases, overseas
regulatorrs may have confronted similarr regulatoryy problems, and inco
orporating tthese
approach
hes would have
h
the do
ouble beneffit of avoidiing duplicattion of effort and provviding
opportun
nities for eliiminating un
nnecessary regulatory
r
ddivergences..21 Further, the information
generate
ed from retrrospective review
r
has the
t potentiaal to conserve resources during fu
uture
regulatorry developm
ment of simillar rules by informing exx ante regullatory analyssis, which in
n turn
improvess the qualityy of new regu
ulations.22
Though the recommendaation identifies certain ccommon prin
nciples and opportunitiees for
promotin
ng robust re
etrospective
e analysis, itt accepts th e fact that each agenccy must tailo
or its
regulatorry lookback procedures to its statuttory mandattes, the natu
ure of its reggulatory misssion,
its competing prioritties, and its current bud
dgetary resoources. In short, retrospective review is
not a “one‐size‐fits‐aall” enterpriise. In addition, as opttimal regulattory approaches may evolve
over time
e, so too maay retrospecttive review procedures.
p
Therefore, the recomm
mendation avoids
an overlyy rigid fram
mework. Ratther, it iden
ntifies considderations an
nd best praactices that, over
time, sho
ould help fosster a regulaatory approaach that inteegrates retro
ospective analysis as a crritical
element of agency decisionmakiing and that accounts foor the uncerrtainty inherrent in regulatory
policymaaking at all stages
s
of the process. The overall goal is to m
move away from a mod
del of
retrospecctive analyssis as an episodic, top‐d
down reporrting and co
ompliance o
obligation to
o one
20

Aldy, su
upra note 1, att 25–26, 70–7
71; see genera
ally Bull, supraa note 14 (pro
oposing a systeem whereby p
private
entities wo
ould use petittions for rulem
making to urge
e agencies to adopt less burdensome alteernatives to exxisting
regulationss while preservving existing le
evels of regulatory protectio n). Agencies sshould neverth
heless recognizze that
private and
d non‐governm
mental entities’ interests mayy not align withh public intereests and that esstablished firm
ms may
actually de
efend regulatio
ons that create
e barriers to entry
e
for neweer, smaller com
mpetitors. SUSSAN E. DUDLEY & JERRY
BRITO, REGU
ULATION: A PRIM
MER 18–19 (2d ed.
e 2012) (describing the so‐‐called “bootleeggers and Bap
ptists” phenom
menon,
whereby businesses
b
thatt benefit from market interve
entions may m
make common ccause with civiil society group
ps that
advocate such
s
policies fo
or other reason
ns).
21

Exec. Orrder No. 13,609
9, § 1, 77 Fed. Reg. 26,413, 26,413
2
(May 4,, 2012); Admin
nistrative Confeerence of the U
United
States, Recommendation
n 2011‐6, Inteernational Reg
gulatory Coopeeration, ¶ 4, 777 Fed. Reg. 2
2259, 2260 (Jaan. 17,
2012).
22

PETER H. SCHUCK, WHY GOVERNMENT FAILS SO OFTEN ANDD HOW IT CAN DO BETTER 57 (20014).
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where aggencies internalize a cullture of retrospective reeview as parrt of their geeneral regulatory
mission.

RECOM
MMENDAT
TION
Value of Retrospectiive Review
1. The Confe
erence endo
orses the ob
bjectives of Executive O
Orders 13,5
563, 13,579,, and
13,610 with
w respect to retrospecctive review
w of existing regulations.. Agencies sshould workk with
the Office of Management and Budget (OM
MB), as approopriate, to d
develop retrospective reeview
into a rob
bust feature
e of the regulatory system.
Integrating Retrospe
ective Review into New Regulationss
2. When formulating ne
ew regulatiions, agenccies should, where ap
ppropriate, given
available
e resources, priorities, authorizing sttatutes, nat ure of the regulation, and impact o
of the
regulatio
on, establish
h a framework for reassessing thee regulation
n in the future and sh
hould
consider including portions
p
of the
t framew
work in the rule’s pream
mble. The rigor of analysis
should be
b tailored to
t the rule being reviewed. The agencies sh
hould consid
der includingg the
followingg in the fram
mework:
(aa)

The methodology
m
y by which they inten d to evaluaate the efficacy of and
d the

im
mpacts caused by the
e regulation
n, includingg data‐driveen experim
mental or q
quasi‐
exxperimentall designs wh
here appropriate, takingg into account the burdeens to the p
public
in
n supplying relevant
r
dataa to agencie
es.
(b
b)

A cle
ear stateme
ent of the rule’s int ended regu
ulatory results with ssome

measurable
m
outcome(s)
o
and a plan
n for gathe ring the daata needed to measuree the
desired outco
ome(s). To the
t extent feasible, objeectives shou
uld be outco
ome‐based rather
han output‐based. Objjectives mayy include m
measures of both beneffits and costts (or
th
co
ost‐effective
eness), as ap
ppropriate.
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(cc)

Key assumptions underlying any regulatoory impact aanalysis bein
ng performeed on

th
he regulation. This should include a descriptioon of the levvel of uncerttainty assocciated
with
w projecte
ed regulatoryy costs and benefits,
b
connsistent with
h OMB Circu
ular A‐4.
(d
d)

A targget time fram
me or freque
ency with w
which they pllan to reasseess the prop
posed

re
egulation.
(e
e)

A disccussion of ho
ow the publlic and othe r governmental agenciees (federal, sstate,

trribal, and loccal) will be in
nvolved in th
he review.
Agenciess that have systematic
s
re
eview plans available onn the intern
net that set fforth the pro
ocess
ns in
and a schedule forr their revie
ew of existting rules m
may addresss the recommendation
subparaggraphs (a)–(e
e), as approp
priate, by reference to t heir plans.
3. When reviiewing new regulationss, the Officee of Informaation and Regulatory A
Affairs
(OIRA) sh
hould facilitaate planningg for subsequ
uent retrosppective revieew to the exttent appropriate.
Agenciess should con
nsider includ
ding a section in the preeamble of th
heir proposeed and final rules
that acco
ounts separrately for paperwork burdens
b
assoociated with the collecction of data to
facilitate retrospecttive review and should note thaat data gap
ps can imp
pede subseq
quent
retrospecctive review
w (though the paperwork burden woould still be included in the total co
ost of
the instant rule).
nd appropriaate, agenciees should co
onsider desiggning
4. Where it is legally permissible an
native approoaches in th
he rule thatt could help
p the
their reggulations in ways that allow altern
agency in a subsequ
uent review
w of the rule
e to determ
mine whetheer there aree more effeective
approach
hes to imple
ementing itss regulatoryy objective. For examp
ple, agenciess could allow
w for
experime
entation, inn
novation, co
ompetition, and experieential learnin
ng (calling u
upon the inssights
of internal statistical offices, as well
w as policy and prograam evaluatio
on offices, in
n order to design
ent they havve such reso
ources). As rrecommendeed by
plans forr reassessingg regulationss, to the exte
OMB Circular A‐4, agencies should consider allowing sstates and lo
ocalities greater flexibility to
tailor reggulatory pro
ograms to th
heir specific needs and ccircumstances and, in so
o doing, to sserve
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as a natural experim
ment to be evaluated by
b subsequeent retrospeective review
w. Statutess that
authorize
e shared ressponsibility among
a
differrent levels oof governmeent may be aamenable to such
flexibilityy.
Prioritizing Regulatio
ons for Retrospective Analysis
onstraints an
nd competinng priorities,, agencies should adoptt and
5. In light of resource co
publicize
e a framewo
ork for prio
oritizing rule
es for retrosspective analysis. Ageency framew
works
should be transparent and enab
ble the public to undersstand why th
he agency p
prioritized ceertain
rules for review in light of the articulated selection crriteria. Though consideerations will vary
from age
ency to agen
ncy and proggram to program, the foollowing factors can hellp identify sttrong
candidates for retrosspective reviiew that cou
uld inform reegulatory revvision:
(aa)

Likelih
hood of improving attain
nment of staatutory objective;

(b
b)

Likelih
hood of incre
easing net benefits
b
and magnitude o
of those pottential beneffits;

(cc)

Uncerrtainty abou
ut the accu
uracy of inittial estimattes of regullatory costss and

benefits;
(d
d)

Changges in the staatutory fram
mework undeer which thee regulation was issued;

(e
e)

Cumu
ulative regulatory burde
en created by the regu
ulation at isssue and reelated

re
egulations (including tho
ose issued byy other agenncies);
(ff)

Changges in underrlying marke
et or economic conditio
ons, technological advances,

evvolving soccial norms, public riskk tolerancee, and/or sstandards tthat have been
in
ncorporated by referencce;
(gg)

Intern
nal agency administrativ
a
ve burden asssociated wiith the regulation;

(h
h)

Comm
ments, petittions, complaints, or ssuggestions received frrom stakeholder

groups and members
m
of the
t public;
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(i)

Differences between U.S. reggulatory appproaches and those of kkey internattional

trrading partners;
(j)

Comp
plexity of the
e rule (as de
emonstratedd by poor ccompliance rrates, amou
unt of

guidance issu
ued, remands from the courts,
c
or othher factors);; and
(kk)

Different treatme
ent of similarly situateed persons or entities (including both

re
egulated parrties and reggulatory beneficiaries).
To the exxtent applicaable, agencies should co
onsider bothh the initial eestimates off regulatory costs
and benefits, and any
a addition
nal evidence suggestin g that thosse estimates are no lo
onger
accurate.
6. Though aggencies will likely focus their retrosspective anaalysis resourrces primarily on
importan
nt regulation
ns as identifiied by the fo
oregoing facctors, they sh
hould also taake advantaage of
simple opportunitie
o
s to improvve regulatio
ons when tthe changess are relativvely minor (e.g.,
allowing electronic fiiling of forms in lieu of traditional paaper filing).
Performiing Retrospe
ective Analyysis
7. When con
nducting rettrospective analysis off existing reegulations, agencies sh
hould
consider whether th
he regulations are accomplishing thheir intendeed purpose or whether they
o the extentt permitted by law, be modified, sstrengthened, or elimin
nated in ord
der to
might, to
achieve statutory
s
go
oals more faithfully, min
nimize comppliance burdens on regu
ulated entitiees, or
more efffectively con
nfer regulattory benefitss. The leveel of rigor o
of retrospective analysiss will
depend on
o a variety of factors and should be tailored too the circum
mstances. Ass appropriatee and
to the exxtent resourrces allow, agencies
a
sho
ould employy statistical ttools to iden
ntify the impacts
caused by
b regulation
ns, includingg their efficacy, benefits,, and costs aand should aalso consideer the
various factors
f
articculated in recommenda
r
ation 5 in ddeterminingg how regullations migh
ht be
modified
d to achieve their intended purpose more effecttively.
8. Agencies should con
nsider assiggning the pprimary ressponsibility for condu
ucting
retrospecctive review
w to a set of officials
o
othe
er than thosse responsible for produ
ucing or enfo
orcing
10

the regulation, if ade
equate reso
ources are avvailable. Reeviewing offficials should
d coordinatee and
collaboraate with rule
e producers and
a enforce
ers.
9. Agencies should
s
perio
odically evaluate the ressults of their retrospecctive reviewss and
determin
ne whether they are ide
entifying com
mmon probllems with th
he effectiven
ness of theirr rule
developm
ment and drafting practiices that sho
ould be addrressed.
Inter‐Age
ency Coordination
10. Agencies should coo
ordinate the
eir retrospecctive review
ws with other agenciess that
d regulation
ns in order to promotte a cohereent regulato
ory scheme that
have issued related
maximize
es net benefits.

Agencies and OMB shoulld also con
nsider creatting a high‐‐level

organizattion responsible for pro
omoting coo
ordination bbetween ageencies in their retrospeective
review efforts (or asssigning this function to an existingg entity, such
h as the Reggulatory Wo
orking
Group).
11. In conduccting retrosp
pective revie
ew, agenciess should consider regulations adopteed by
key tradiing partnerss and examine the posssibility of eitther harmon
nizing regulaatory approaaches
or recogn
nizing foreiggn regulation
ns as equivalent to theirr U.S. counteerparts when
n doing so w
would
advance the agenccy mission or remove
e an unneccessary reggulatory diffference witthout
undermining that mission.
ould consid
der formulaating a gui dance docu
ument thatt highlights any
12. OIRA sho
mon to agency retrospecctive analysees generally..
consideraations comm
Promotin
ng Outside Input
13. Regulated
d parties, no
on‐governm
mental organnizations, accademics, an
nd other ou
utside
ossess valuaable inform
mation conceerning both
h the impact of
entities or individuals may po
individuaal regulation
ns and the cumulative
c
impact
i
of a body of reggulations isssued by mu
ultiple
agencies to which individual agencies migght not othherwise havve access. Agencies sh
hould
leverage outside exp
pertise both
h in reassesssing existingg regulationss and devisiing retrospeective
11

review plans
p
for new
w regulations. In so doing,
d
agenccies should be mindful of the poteential
applicabiility of the Paperwork
P
Reduction
R
Acct, and agenncies and OM
MB should u
utilize flexibilities
within th
he Act and OMB’s
O
imple
ementing re
egulations (ee.g., a streaamlined com
mment perio
od for
collection
ns associate
ed with pro
oposed rules) where ppermissible and approp
priate. Ageencies
should also considerr using social media, as appropriate,
a
, to learn ab
bout actual eexperience u
under
the relevvant regulation(s).
14. Agencies should discclose relevant data conncerning theeir retrospecctive analyses of
other
existing regulations on “regulations.gov,” their Open Government webpagees, and/or o
publicly available
a
we
ebsites. In so
o doing, to the extent apppropriate, aagencies sho
ould organizze the
data in ways
w
that allow private
e parties to recreate thhe agency’s work and tto run addittional
analyses concerning existing rule
es’ effective
eness. Agencies should encourage p
private partiies to
submit information and analyyses and should integgrate relevaant informaation into their
retrospecctive review
ws.
Ensuringg Adequate Resources
R
15. Agencies and OMB should con
nsider agenncies’ retrosspective revview needss and
activitiess when developing and evaluating
e
agency budgeet requests. To the exteent that ageencies
require additional resources to conductt appropriaately search
hing retrosp
pective revviews,
d agencies as
a necessary.
Congresss should fund
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Administrative Conference Recommendation 2017-6
Learning from Regulatory Experience
Adopted December 15, 2017
Making sound regulatory decisions demands information and analysis. Several
Administrative Conference recommendations encourage agencies to gather data when making
new rules and when reviewing existing rules.1 These recommendations reinforce analytic
demands imposed on agencies by legislation,2 executive orders,3 and judicial decisions.4
Agencies need information about the problems that new rules will address, such as the
risks involved and their causes. But agencies also need information about potential solutions to
these problems. What possible alternative rules or rule designs might help solve the problems?
How effective are these alternatives likely to be in addressing the underlying problems? Are
there constraints, barriers, or unanticipated consequences that arise in the use of these different

1

See, e.g., Admin. Conf. of the U.S., Recommendation 2014-5, Retrospective Review of Agency Rules, 79 Fed. Reg.
75,114 (Dec. 17, 2014); Admin. Conf. of the U.S., Recommendation 85-2, Agency Procedures for Performing
Regulatory Analysis of Rules, 50 Fed. Reg. 28,364 (July 12, 1985); Admin. Conf. of the U.S., Recommendation 794, Public Disclosure Concerning the Use of Cost-Benefit and Similar Analyses in Regulation, 44 Fed. Reg. 38,826
(June 8, 1979).
2

See, e.g., Data Quality Act, Pub. L. No. 106-554, § 515, 114 Stat. 2763A-153 (2001).

See, e.g., Exec. Order No. 12,866, § 5, 58 Fed. Reg. 51,735, 51,739 (Oct. 4, 1993) (“[T]o . . . improve the
effectiveness of existing regulations . . . each . . . agency will periodically review its existing significant regulations
to determine whether any such regulations should be modified or eliminated so as to make the agency’s regulatory
program more effective in achieving the regulatory objectives.”); Exec. Order No. 13,563, § 6, 58 Fed. Reg. 3821,
3822 (Jan. 21, 2011) (requiring agencies to “consider how best to promote retrospective analysis of rules that may
be outmoded, ineffective, insufficient, or excessively burdensome, and to modify, streamline, expand, or repeal them
in accordance with what has been learned”); Exec. Order No. 13,771, § 2, 82 Fed. Reg. 9339 (Feb. 3, 2017)
(requiring the repeal of two existing regulations for each new regulation proposed, and leaving in place prior
analytical requirements); Exec. Order No. 13,777, § 3, 82 Fed. Reg. 12,285, 12,286 (Mar. 1, 2017) (requiring the
establishment of regulatory reform task forces that “shall evaluate existing regulations . . . and make
recommendations to the agency head regarding their repeal, replacement, or modification, consistent with applicable
law”).
3

See, e.g., Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 52 (1983) (explaining that
the agency must show that its action was the result of “reasoned decisionmaking” consistent with “the evidence
before the agency”).
4

alternatives? In terms of understanding possible alternatives and how well they might work in
practice, agencies benefit from having information from experience with different solutions.
Learning from experience is the focus of this recommendation.
Learning from Regulatory Experience
No uniform or tidy formula exists as to how agencies should generate, gather, and
analyze the data necessary to support sound regulatory decisions. A variety of well-accepted and
widely-used methods exist from which agencies may choose, with the appropriate choices often
varying agency by agency and even from situation to situation. Practical considerations such as
resource and data availability will affect the choices agencies make about the methods of
learning used to support regulatory decisionmaking.5 Still, it is possible to identify some of the
main methods for learning that agencies should consider using at different stages of the
rulemaking lifecycle. These methods, which are not necessarily mutually exclusive, can be used
before or after a rule is adopted, and they may be considered on occasion as part of the final rule
itself, which might be structured to facilitate future learning by agency officials.
Variation is the key to agency learning. In this context, “variation” can refer to
differences among jurisdictions6 or across time,7 with some jurisdictions or time periods having
in place a version of a rule and others having in place a different version of the rule (or no
applicable rule at all). It can also refer to differences among regulated entities or people within

5

A general discussion of factors to consider in choosing methods and measurements in regulatory learning can be
found in Cary Coglianese, Measuring Regulatory Excellence, in ACHIEVING REGULATORY EXCELLENCE 291–305
(Cary Coglianese ed., 2017) [hereinafter Coglianese, Measuring Regulatory Excellence].
6

Cross-sectional analysis means analysis of data collected across at least two groups or jurisdictions, with one that is
subject to the intervention (such as regulation) and one that is not. See Cary Coglianese, Empirical Analysis and
Administrative Law, 2002 U. ILL. L. REV. 1111, 1117–19.
7

Longitudinal analysis is a research design that involves repeated observations of the same subjects over a period,
where variation in the intervention occurs over time (i.e., data before and after an intervention is introduced). See
Cary Coglianese, Measuring Regulatory Performance: Evaluating the Impact of Regulation and Regulatory Policy,
Organization for Econ. Co-Operation and Dev. [OECD] Expert Paper No. 1 39 (Aug. 2012) [hereinafter Coglianese,
Measuring Regulatory Performance].
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the same jurisdiction, with some entities or people subject to a version of a rule and others
subject to a different version of the rule (or no applicable rule at all).
An agency can learn from all of these kinds of variation. For example, a regulation that
goes into effect in 2017 leaves the agency with two distinct time periods to compare: the years
before 2017, and 2017 and beyond. A rule that applies in jurisdictions X and Y but not in
jurisdictions A and B leaves the agency with the ability to compare outcomes in X and Y with
those in A and B, assuming the jurisdictions are comparable or that differences can be
statistically controlled. The agency can then learn whether outcomes are improved in those time
periods or jurisdictions with the regulatory obligation. However, agencies must be careful not to
assume automatically that any differences in outcomes that they observe have been caused by the
intervention of the regulation. Other factors that correlate with the observed outcomes might
also vary across the same time periods or jurisdictions.
Using Observational or Randomized Methods to Learn from Experience
To learn from experience, agencies should seek methods that allow them to draw valid
inferences about whether a particular regulatory intervention causes (or will cause)
improvements in the desired outcomes. Concern about the validity of such causal inferences
generally takes two forms. The first of these—external validity—refers to the extent to which
the inferences from a study situated within a particular time period or setting can apply to other
time periods or settings. In other words, an agency should consider to what extent the results of
a study focused on entities or individuals in one period or setting are generalizable to entities or
individuals in other times or settings. The second type of validity—internal validity—refers to
the extent to which the outcomes observed in a study can be said to have been caused by the
intervention rather than by potential confounders.8 In other words, an agency should consider
whether what might appear to be a relationship between a regulation and changes in outcomes

In this context, “confounders” refer to changes in outcomes that may appear to have been caused by the regulation
but are actually caused by other factors. See Coglianese, Measuring Regulatory Performance, supra note 7 and
accompanying text.
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truly derives from the regulation. For example, if a study shows that accidents from a particular
industrial process have declined following the adoption of a regulation intended to reduce those
accidents, concern about internal validity would lead agency officials to consider the possibility
that the observed decline might have arisen from market or technological factors that led to
changes in the relevant industrial processes around the same time as the regulation but which
came about for reasons entirely unrelated to the regulation. An agency may wish to learn
whether the observed decline came from the regulation or from other factors so as to know
whether to redesign the regulation if further improvements are warranted.
To isolate the true effects of a regulation on relevant outcomes, such as risk reduction,
agencies can use randomized approaches or observational approaches. Both of these approaches
have advantages and disadvantages, and choosing between them will depend on a variety of
contextual factors.
Randomized approaches promise to generate results with a high level of internal validity
because, by making a random assignment of individuals or entities subject to a regulatory
intervention, any other factors that might lead to changes in the relevant outcomes should be
distributed randomly between the group subject to the regulatory intervention and the
comparison group. Of course, randomized methods can also have their limitations. There is
always a question as to whether the results of a randomized experiment are externally valid. For
example, a perfectly designed randomized experiment may indicate that exposure to an
intervention generates particular outcomes in a laboratory setting but may not mean that those
same outcomes will occur outside of the laboratory. In addition, the results of randomized
methods may lack validity if individuals, knowing that their behaviors are part of a randomized
experiment, behave differently from how they would otherwise act. Researchers try to limit this
particular threat to validity by using double-blind, or even just single-blind, study designs.9

“Blindness” in this context means subjects are not aware of whether they are in the treatment or comparison group.
“Double blindness” means neither the subjects nor the researchers know which subjects received the treatment, and
which received the placebo. See Michael Abramowicz et al., Randomizing Law, 159 U. PA. L. REV. 929, 948–50
(2011).
9

4

However, it is possible that, in many regulatory contexts, regulated parties will know they are
subject to a randomized study and may engage in strategic behavior that may skew the results of
the study.
In addition to these methodological challenges, randomized study methods may present
legal, policy, and ethical concerns. From a legal standpoint, subjecting similar parties to
different rules may be thought to raise concerns under the Equal Protection Clause of the
Constitution or the arbitrary-and-capricious standard of the Administrative Procedure Act.10 Of
course, an agency might present a legally valid argument that the rational basis, or non-arbitrary
reason, for its action is to generate information necessary to make an informed decision.11 From
a policy standpoint, if some entities are subject to regulation and others are not, an agency may
well risk artificially distorting a market, depending on what a rule requires or how the study is
designed. From an ethical standpoint, if a rule specifically sets up an experiment with the idea
that, after the experiment, the agency may change the rule, a concern may exist if some regulated
entities will by then have invested heavily in capital-intensive equipment required by the rule.
Another concern might be with varying levels of health or safety protection to different members
of the public. In the absence of countervailing considerations, legal, policy, and ethical
challenges such as these may mean that regulatory agencies should use randomized study
methods only under limited circumstances.
If randomized study methods are either unavailable or inadvisable, agencies can use a
broad range of opportunities to learn from observational studies. Sometimes these studies are
called “natural experiments,” as they seek to draw inferences based on variation that naturally
arises over time or across settings in the absence of randomization. For this reason,
observational studies lack some of the methodological advantages of randomization. Internal
validity is generally a more present concern with observational studies, as other factors may
confound a study’s results. In other words, other factors may also vary naturally with the
10

See 5 U.S.C. § 706(2)(A).

11

See Abramowicz et al., supra note 9, at 968.
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intervention under study and affect the observed outcomes. An example of a potential
confounding factor is when an intervention is accepted voluntarily; those individuals or entities
who voluntarily choose to adopt a new practice may be different from the individuals or entities
to whom a mandatory requirement would apply.
The possibility of such confounding factors should be accounted for when conducting
observational studies and can be effectively addressed by using various methods that attempt to
mimic statistically what occurs with randomization.12 Assuming the potential threats to internal
validity can be addressed, observational studies may in some circumstances lead to results with
stronger external validity than randomization. As a general matter, observational studies will
also not raise the same legal, policy, or ethical concerns as randomization. With observational
studies, the agency is either exploiting natural variation that would have arisen from the rule
anyway or allowing for learning from other existing variation, such as state-by-state variation.
Opportunities for Learning from Experience Throughout the Rulemaking Lifecycle
Agencies have opportunities to learn from experience throughout the rulemaking
lifecycle. For example, one stage of this cycle occurs before a rule is adopted, as agencies are
focused on a problem to be addressed and are considering potential regulatory solutions.
Learning from experience at this early stage can help inform an agency of how a rule should be
designed. Another stage of the cycle lies with the design of the rule itself. At this stage, as an
agency writes a rule, it may design it in a way that can facilitate the type of variation needed to
promote learning. Finally, yet another stage arises after the agency has promulgated the rule. At
this stage, agencies can consider actions, such as waivers, that can facilitate learning from
experience.
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Examples of such statistical methods include: difference-in-differences, propensity score matching, instrumental
variables, and regression discontinuity. See Coglianese, Measuring Regulatory Performance, supra note 7, at 39–
42.
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Learning Before Adopting a Rule
Prior to adopting a rule, an agency should gather information using appropriate methods
to help inform the regulatory action it plans to take. An agency may wish to consider
randomized or observational methods.
Randomized Methods. Agencies can analyze existing peer-reviewed studies that
incorporate a randomized design. They can also initiate or support new pilot programs that
produce randomized study data. For example, if an agency were trying to determine whether a
certain default rule related to saving for retirement should be required of all employers offering
401(k) plans, it might, if consistent with applicable law, seek the cooperation of some large
employers to see whether they would assign randomly some of their employees to a company
policy that requires them to opt into a retirement savings plan and other employees to a company
policy that defaults employees into the plan but then allows them to opt out. Such action would
be voluntary by the company but random (and effectively involuntary) by the individual. The
agency might be able to learn better which default rule will yield greater savings and then use
these results to inform a decision about a regulation that would apply to all companies.
Observational Methods. Agencies can also undertake observational studies prior to
creating new rules. An agency might, for example, employ a cross-sectional research design by
looking at variation in existing policies at the state level (or perhaps in other countries), taking to
heart Justice Louis Brandeis’s observation that “a . . . state may, if its citizens choose, serve as a
laboratory; and try novel social and economic experiments without risk to the rest of the
country.”13 In fact, Congress has, on numerous occasions, directed agencies to analyze state-bystate variation to help determine optimal policies.14
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New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).

See, e.g., Energy Policy Act of 2005, Pub. L. No. 109-58, § 139, 119 Stat. 594, 647 (2005) (“[T]he Secretary . . .
shall conduct a study of State and regional policies that promote cost-effective programs to reduce energy
consumption (including energy efficiency programs) that are carried out by utilities that are subject to State
regulation.”).
14
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Designing a Rule to Facilitate Learning
An agency can write a rule to facilitate future learning or to enable it later to take
advantage of variation that stems naturally from the rule.15 Again, an agency may wish to
consider randomized or observational methods.
Randomized Methods. When appropriate, an agency might consider structuring a rule to
allow for learning through a randomized method.16 This could entail writing a rule in such a way
that some entities or people that fall within the agency’s regulatory scope are subject to one
version of the rule and some are subject to another version of the rule or not subject to the rule at
all. The agency’s decision as to who falls within each category could be made on a random
basis. For example, Michael Abramowicz, Ian Ayres, and Yair Listokin use as an example a test
of speed limits in which the posted limits on different roads are randomly increased or
decreased.17 Drivers on these roads are informed of the regulatory intervention (i.e., the speed
limit on that road) without necessarily knowing that they are participating in a randomized
experiment. Although this example falls outside the realm of federal rulemaking, agencies at the
federal level may have similar ways to structure the timing or application of a rule using
randomization. Assuming any potential methodological, legal, ethical, and policy concerns
about randomization can be addressed, there may be some circumstances in which randomization
will be an appropriate way for an agency to generate variation that will facilitate learning from
experience.
Observational Methods. For the reasons discussed above, agencies will generally find it
more feasible to use observational approaches than randomized ones. In any rulemaking, there
will be variation from observing the world before the rule went into effect and comparing it to
the world after the rule has taken effect. Further, in the case of a rule that an agency has
15
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rescinded, there will be variation in three conditions: the world before the rule went into effect;
the world in which the rule was in effect; and the world after the rule was rescinded. Such
variation can present rich opportunities for observational studies, especially when a satisfactory
baseline or control group can be identified. Agencies may well decide, at the outset when
promulgating a new rule, to commit to setting up a longitudinal study. In doing so, they would
need to collect data from regulated parties before the rule goes into effect and then collect data
once the rule has taken effect, keeping in mind potential confounders and using statistical
techniques to control for them.18
Additionally, agencies may consider deliberately introducing or allowing for some nonrandom variation in response to a rule by allowing for flexibility by states in the implementation
of the rule. For example, variation can occur if the agency sets a federal minimum standard and
permits states to exceed that standard. Agencies then can commit to using the resulting state-bystate variation to compare firms separated by a very short distance in neighboring states that have
adopted different rules. Using the statistical technique known as regression discontinuity, the
agency may be able to approximate randomization (i.e., the “assignment” of firms to a state with
one rule versus another would be effectively random).19
Learning After Promulgating a Rule
An agency can also use either randomized or observational methods to take advantage of
variation once a rule has been put into place.
Randomized Methods. An agency might choose, only if appropriate, after taking into
account all legal, ethical, practical, and fairness considerations, to vary the application of a rule
on a randomized basis to learn from variation.20
18
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Observational Methods. In addition to varying the application of a rule on a randomized
basis, agencies can achieve variation once the rule is in place by considering conditional waivers
and exemptions. For example, if a regulated entity can present some evidence to suggest that it
can meet the purpose of the regulation using an alternative approach, the agency might grant a
waiver to that entity with the condition that the entity uses that alternative approach.21 After
granting a certain number of waivers, the agency could then test the effectiveness of its rule by
comparing entities that have selected different approaches. The agency would likely find it
necessary to use statistical techniques to control for potential confounders. Over time, these
kinds of studies may provide the agency with retrospective information that justifies amending
an existing rule. Fairness, legal, and ethical concerns might be minimized when using
conditional waivers if the agency permits all regulated entities to seek a waiver based on
presentation of evidence and the agency widely publicizes its waiver availability.22
Table 1 summarizes the main methods of learning discussed in the preceding sections.

Release No. 50,104, 69 Fed. Reg. 48,032 (Aug. 6, 2004). Market observers characterized the SEC’s conclusion to
be that the rule did not substantially increase market efficiency. The SEC rescinded the rule. See Zachary Gubler,
Regulatory Experimentation 42 (Nov. 17, 2017) (report to the Admin. Conf. of the U.S.),
https://www.acus.gov/report/regulatory-experimentation-final-report.
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See Admin. Conf. of the U.S., Recommendation 2017-7, Regulatory Waivers and Exemptions, 82 Fed. Reg. ___
(approved Dec. 15, 2017); see also Aaron Nielson, Waivers, Exemptions, and Prosecutorial Discretion: An
Examination of Agency Non-Enforcement Practices 30 (Nov. 1, 2017) (report to the Admin. Conf. of the U.S.),
https://www.acus.gov/report/regulatory-waivers-and-exemptions-final-report.
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(approved Dec. 15, 2017).
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Table 1: Examples of Methods for Regulatory Learning
Randomized

Observational

Learning before
adopting a rule

● Randomized voluntary pilot
programs
● Studies that rely on randomization

● Pilot programs where intervention
is not assigned randomly (such as
with voluntary programs)
● Analysis of regulatory approaches
in different jurisdictions,
including countries

Designing a rule to
facilitate learning

● Randomized assignment of
different regulatory obligations

● Rules that allow for state
implementation and variation
(e.g., cooperative federalism)
● Analysis of temporal differences
(i.e., “before and after”
comparisons)
● Creation of regulatory thresholds
that will facilitate later
comparisons of entities
above/below a threshold

Learning after
promulgating a rule

● Randomized application of rules
in appropriate circumstances

● Granting of waivers or
exemptions that allow for the
adoption of alternative
approaches that can be studied

Common Issues in Learning from Experience
As noted, each stage of the rulemaking lifecycle allows agencies to learn from variation.
Agencies can learn from both randomized and observational methods, keeping in mind the
virtues and challenges of each. Whichever method an agency chooses, at least two additional
issues should be considered: data collection and public input.
Data Collection
Collecting data is essential. Only with information can agencies hope to learn from
analyzing regulations. When collecting data, though, agencies must be mindful of the Paperwork
Reduction Act (PRA), which can constrain their ability to send a survey instrument to ten or
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more parties.23 As part of agencies’ data collection efforts, it may be helpful for agencies to work
closely with the Office of Information and Regulatory Affairs to ensure proper use of available
flexibility in accordance with the PRA and the Office of Management and Budget’s
implementing regulations.
Public Input
Best practices generally call for some opportunity for the public to learn about and
comment on the design and results of studies an agency undertakes. For pre-rule learning, the
notice-and-comment process provides the required minimum process by which agencies should
engage the public, but there are other methods of public input that might be useful, even at the
pre-rule stage, for public input beyond just notice and comment.24 If an agency is planning to
revise a rule, a subsequent notice-and-comment rulemaking will provide an additional
opportunity for public input. If an initial rule provides for its expiration on a certain date, that
may also help ensure that the public has the opportunity to offer input on a future notice-andcomment rulemaking to keep or modify the rule. Even rules not subject to notice-and-comment
procedures can benefit from subsequent opportunities for public comment.25
But even in situations in which the agency does not undertake a new notice-and-comment
rulemaking or otherwise leaves a rule “as is,” the agency may benefit from outside input on the
systematic learning effort it has undertaken, whether through a peer review process, advisory
committees, public hearings or meetings, or just a supplemental solicitation of comments. The
decision as to which approach to use to solicit public input will turn on numerous factors,
including resource constraints.26
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Media in Rulemaking, 78 Fed. Reg. 76,269 (Dec. 17, 2013).
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RECOMMENDATION
1. Agencies should seek opportunities to collect data to learn the most effective way to
design their rules and analyze the effects of their rules. They can learn from experience
at one or more stages of the rulemaking process, from pre-rule analysis to retrospective
review. Before adopting a rule, agencies can learn from pilot projects, demonstrations,
and flexibility among states or regulated entities. After promulgating a rule, agencies
may, where legally permissible, use waivers and exemptions to learn. As agencies seek
out such learning opportunities, they should give due regard for legal, ethical, practical,
and fairness considerations.
2. When agencies analyze variation to learn more about the effectiveness of policy options,
they should make every effort to collect data and conduct reliable analysis. Only where
appropriate, agencies should consider creating variation through a randomized control
trial.
3. To inform the learning process, agencies should consider soliciting public input at
various points in the rulemaking lifecycle. This can include input on the design and
results of any learning process. In addition to the public input required under 5 U.S.C. §
553(c), agencies should consider, as time and resources permit, the use of supplemental
requests for public comment, peer review, advisory committee deliberation, or public
hearings or meetings.
4. When gathering data, agencies and the Office of Management and Budget (OMB) should
seek to use flexibilities within the Paperwork Reduction Act and OMB’s implementing
regulations (e.g., a streamlined comment period for collections associated with proposed
rules) when permissible and appropriate.
5. Agencies, as appropriate, should seek legal authority from Congress to take advantage of
this recommendation.
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