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what they think and can learn something about their experience— 
it is called notice and comment rulemaking,’’ their ears pick up, be-
cause they want to know how it works. 

So they will do studies. How do we make it not too long? How 
do we actually get public involvement without dragging the whole 
thing not forever? How can we be sure the agency listens to rel-
evant things without having to listen to every single individual, be-
cause there might be 5 million of them. That is where the studies 
come in. 

Now, Justice Scalia has listed several instances from history. 
Our history is 6 years ago and more. I have listed some. I think 
they are important. He thinks they are important. So all we can 
say is where I started. I am really very, very glad indeed that you 
are here, because it shows support for this institution, and I think 
that institution, the Administrative Conference, is important to the 
ordinary American, even if he has never heard its name. 

Mr. COHEN. Thank you, sir, and although you have a red light, 
if you would like to talk further, you would certainly—permission 
is granted. 

Justice BREYER. I think I will stop, because I have made my 
point. 

[The prepared statement of Justice Breyer follows:] 

PREPARED STATEMENT OF THE HONORABLE STEPHEN BREYER 
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Justice Breyer mentioned, and I think he is quite correct, that 
ordinarily these matters of administrative procedure are too tech-
nical to attract anybody’s attention, and they tend to be under the 
radar. To tell you the truth, I am not sure that is all bad. One of 
the things I worried about with the conference was the danger of 
its being politicized of its studies being directed to helping business 
or not helping business, that one interest group or another would 
come to dominate either the conference assembly or the rec-
ommendations that were presented to the assembly. 

I think that didn’t happen during most of its previous existence, 
and I hope that that will continue, because this is technical stuff. 
And there is a good, fair way to do it. It should not be done in such 
a way as to push the substantive results in one direction or an-
other. 

And that is all I have by way of introductory remarks. Thank 
you, Mr. Chairman. 

[The prepared statement of Justice Scalia follows:] 

PREPARED STATEMENT OF THE HONORABLE ANTONIN SCALIA 
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Mr. COHEN. You are welcome, Justice Scalia. And we appreciate 
your testimony and for your being here. 

We will now begin the questioning. And I want to remind my col-
leagues that our witnesses are guided by Canon 3 of the Code of 
Conduct for United States Judges, which advises the judiciary to 
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