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l. Introduction

The President’s budget for FY 2019 requests $3.1 million for the Administrative
Conference of the United States (ACUS). ACUS submits this justification in support of the

Administration’s request that Congress maintain ACUS’s existing annual appropriation of $3.1
million for FY 2019.

ACUS is a unique executive branch agency whose principal mission is to recommend
improvements in agency rulemaking, adjudication, and other regulatory processes to the
President, federal agencies, Congress, and the federal judiciary. Recommendations are designed,
in the words of the Administrative Conference Act, to (1) ensure that federal agencies’
“regulatory activities . . . are carried out expeditiously in the public interest,” (2) “promote more
effective participation and efficiency in the rulemaking process,” (3) “reduce unnecessary
litigation in the regulatory process,” (4) “improve the use of science” in that process, and (5)
“improve the effectiveness of laws applicable” to that process. 5 U.S.C. § 591. Through its
Office of the Chairman, ACUS also assists individual agencies to improve programs, publishes
sourcebooks of enormous value to both the government and public, and provides nonpartisan
advice to executive branch officials and members of Congress and their staffs. ACUS’s work
improves the efficiency and fairness of government processes. It also saves money for the
taxpayers, which well exceeds its annual appropriation.

Many of ACUS’s recommendations are adopted by federal agencies, cited in judicial
opinions, or enacted into law. Recent examples of implementation include:

e Recommendation 2016-3, Special Procedural Rules for Social Security Litigation in
District Court, which the Judicial Conference recently implemented by forming a special
committee to consider whether to adopt efficiency-enhancing procedural rules governing
the over 18,000 social security disability appeals filed each year;

e Recommendation 2013-1, Improving Consistency in Social Security Disability
Adjudication, which the Social Security Administration (SSA) implemented in a 2017
regulation that will improve the accuracy of decisions in, and thereby reduce federal court
litigation arising from, SSA’s multi-billion dollar-a-year disability benefits program;

e SSA Disability Benefits Programs: The Duty of Candor and Submission of All Evidence
(Office of the Chairman Report 2012), which SSA used as blueprint for a 2015 regulation
that requires claimants to disclose all relevant evidence—not just, as under the previous
rule, favorable evidence;

e The SSA Representative Payee Program (Office of the Chairman Report 2015), which the
Social Security Advisory Board relied upon in its 2018 recommendations to eliminate
abuse and fraud by representatives of elderly and disabled recipients of federal benefits;

¢ Recommendation 2012-8, Inflation Adjustment Act, which Congress implemented in the
Bipartisan Budget Act of 2015 when it adjusted civil penalties for regulatory violations,
with the result that revenues to the federal government will increase tens of millions of
dollars annually;

e Recommendation 2011-6, Promoting International Regulatory Cooperation, which forms
the basis of a 2012 executive order that promotes regulatory efficiency and enhances
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trade by reducing divergence between overlapping United States and foreign regulations;
and

e Recommendation 2011-5, Incorporation by Reference, which the Federal Register has
relied upon—>both in a 2014 regulation and more recently in the revised addition of its
IBR Handbook—to ensure that regulated parties and the public may access copyrighted
private standards incorporated into federal regulations.

ACUS’s oversight committees in Congress have expressed strong bipartisan support for
the agency’s work. Recently, the Chairmen and Ranking Members of the House Judiciary
Committee and its Subcommittee on Regulatory Reform noted in the Congressional Record that
“there is no other independent, non-partisan agency” on which “Congress can call . . . to evaluate
ways to improve the regulatory process”; that “[a]s a result of> ACUS’s “excellent work, our
Nation’s federal administrative procedures are not only looked to as a standard around the world,
but constantly in the course of additional improvement;” and that “in recognition of its many
accomplishments” ACUS “has enjoyed broad bipartisan and bicameral support over the years.”
They also noted that ACUS “helps save taxpayer dollars.” On February 27, 2017, several
Members of Congress acknowledged the value and contributions of ACUS during the floor
debate preceding the passage of the bipartisan Open Book on Equal Access to Justice Act (H.R.
1033). One member characterized ACUS as “a highly respected nonpartisan agency which was
greatly championed by Justice Scalia” and noted the key role that it “has historically played in
helping Congress identify inefficiencies among the Federal agencies.”

In addition to ACUS recommendations implemented by law and regulation, ACUS has
also served Congress as a practical tool for legislators to make their own proposed bills more
effective. In drafting laws, members of Congress request future ACUS studies, recommendations,
and reports to provide clarity and feedback on improvements their proposed laws seek to make.
For example, the Strengthening Protections for Social Security Beneficiaries Act of 2018, which
was recently unanimously passed by the House of Representatives, requests a study by ACUS to
develop and analyze options for the Social Security Administration to engage in information
sharing with state courts and agencies.

Members of the federal judiciary from diverse perspectives, among others, have likewise
expressed strong support for ACUS. Justice Breyer and the late Justice Scalia even appeared
before a congressional committee to testify in support of ACUS’s authorization. During his
testimony in 2010, Justice Scalia observed that ACUS is one of the federal government’s “best
bargains for the buck.”

The requested budget of $3.1 million will enable ACUS to undertake a full program of

research projects and other programs aimed at promoting the unique goals of the agency’s
enabling statute.
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Il.  Overview of ACUS
A.  Brief History of ACUS

Following bipartisan endorsement of the work of two temporary administrative
conferences during the Eisenhower and Kennedy administrations, Congress enacted the
Administrative Conference Act of 1964, the fiftieth anniversary of which was recently marked
by a symposium issue of The George Washington Law Review (Volume 83). The Act codified
the prior structure of these conferences, which emphasized collaboration among a wide array of
federal agencies, reliance on experts in administrative law and regulation from the private sector
(many of them prominent academics), and the participation of public members representing a
wide diversity of views. This collaborative effort is designed to produce consensus-based,
nonpartisan recommendations for improvement in federal administrative processes, which, more
than ever, affect every sector of our national economy and the lives of American citizens.

Since the beginning of its operations in 1968, ACUS has adopted hundreds of such
recommendations, each of them based on careful study and the informed deliberations of its
members in an open process that encouraged public input. A complete list of these
recommendations was published at 60 Fed. Reg. 56,312 (1995) and appears at www.acus.gov.
Congress enacted a number of them into law, and agencies and courts have adopted or relied
upon many others. Among other initiatives, ACUS also played a leading role in developing and
securing legislation to promote, and provided training in, alternative dispute resolution
techniques for eliminating excessive litigation and long delays in federal agency programs, as
well as negotiated rulemaking for consensual resolution of disputes in rulemaking.

B. Membership

The Assembly is the name given to the 101 statutory voting members of the Conference
meeting in plenary session. The 101 members include the Chairman, the Council, Government
Members, and Public Members. The Conference’s bylaws permit the appointment of other types
of members who are not part of the Assembly (as described below) but contribute immeasurably
to the activities of ACUS. These individuals are afforded all the privileges of membership,
except that they may not vote during plenary sessions. None of ACUS’s members (except for the
Chairman) are compensated for their services.

Voting (Assembly) Members

The Chairman

The ACUS Chairman is appointed for a five-year term by the President and is confirmed by the
Senate. The Chairman presides at meetings of the Council and at each ACUS plenary session,
where he or she makes a full report concerning the affairs of the Agency since the last preceding
plenary session. The Chairman also submits to the President and Congress an annual report and
interim reports he or she deems appropriate in communicating the value and accomplishments of
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the Agency. During the absence, incapacity or vacancy of the office, the Vice Chairman serves
as Chairman. Matthew L. Wiener currently serves as Vice Chairman.

The Council

The ten-member Council is composed of government officials and private citizens. All are
appointed by the President for three-year terms. The Council is responsible for calling plenary
sessions and approving their agendas, proposing bylaws and regulations for adoption by the
Assembly, reviewing budgetary proposals, and approving the appointment of public members
and the initiation of research studies. Federal officials named to the Council may constitute no
more than one-half of the total Council membership.

Current ACUS Council
e Matthew Lee Wiener (Vice Chairman)
e Ronald A. Cass
e Danielle Gray
e Ronald A. Klain
e Theodore B. Olson
e Jane C. Sherburne
e Geovette E. Washington

Government Members
Government members come from federal executive departments, agencies, independent
regulatory boards, and commissions.

Public Members

Public members come from the private sector, including academia, the practicing bar, industry,
and public interest organizations.

Non-Voting Members

Liaison Representatives

The Chairman, with the approval of the Council, may enter into liaison arrangements with
federal agencies or other organizations that do not have voting members of the Conference.
Agencies or organizations so designated appoint their liaison representative. Liaison
representatives serve no fixed term.

Senior Fellows

Senior fellows include former ACUS Chairmen and former ACUS members who completed six
years of service or served in the federal judiciary. Senior fellows are appointed by the Chairman
with the approval of the Council. Senior fellows serve for two-year terms and may be
reappointed.
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Special Counsels

Special Counsels are appointed by the Chairman, with the approval of the Council. They advise
and assist the membership in the areas of their special expertise. They serve for 2-year terms and
may be reappointed.

A full roster of the Conference’s current membership is available at https://www.acus.gov/about-
members.

C. Staff and Office of the Chairman

ACUS has a small, full-time, career staff that serves under the Chairman. The staff conducts
research, supports the work of Conference committees, organizes Conference events, works to
implement Conference recommendations, provides information to Conference members and to
the public, and otherwise carries forward the work of the Conference. The staff, together with
Chairman, attend to the day-to-day activities of the Conference through the Office of the
Chairman.

A full roster of the Conference’s current staff is available at https://www.acus.gov/about-staff.

D. Program Description

The main statutory function of ACUS is to bring together the public and private sectors to
recommend improvements to administrative and regulatory processes. The Assembly typically
meets semi-annually in plenary session to debate, amend, and formally adopt recommendations.
ACUS then undertakes to implement them.

In addition to issuing formal recommendations, ACUS performs other statutory
functions, most of them through the staff of its Office of the Chairman rather than through the
Assembly. They include collecting information and statistics from agencies for analysis and
dissemination; publishing reports, sourcebooks, and other materials that may be useful for
evaluating and improving administrative processes; preparing reports for Congress; providing
technical advice to members of Congress, their staffs, and federal agencies, whether informally
or through formal reports; facilitating interchange of information among departments and
agencies on matters of administrative procedure; conducting training sessions for federal
agencies; and holding public forums, sometimes with other entities, to discuss matters of public
interest. These forums often lead to the implementation of “best practices” among agencies.

I1l.  Strategic Goals and Notable Activities
A.  Strategic Goals

To set priorities for the selection of projects, ACUS developed the following mission
statement, strategic goals, and vision and values:
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ACUS Mission Statement

ACUS brings together experts from the public and private sector to advise the President,
Congress, federal agencies, and the federal judiciary. These experts collaborate to design
recommendations seeking to maximize fairness and efficiency in the administration of
government programs.

ACUS Strategic Goals

Participation: ACUS will expand citizen participation in the regulatory process through
increased use of interactive communications technologies and creative means of outreach, in
order to provide essential information to government officials and to inform the public.

Collaboration: ACUS will study and promote the most responsive and efficient means of
sharing authority and responsibility among the federal government, state, and local
governments, contractors, grantees, and citizens. This will include exploration of new models
of collaborative governance as well as a more effective division of responsibility between
government and the private sector.

Innovation: ACUS will seek new ideas that advance the core values of fairness and
efficiency, and will study existing government programs to identify what works, what
doesn’t, and what’s promising. Research will address the use of science, ensuring data
quality, and performance evaluation.

Education: ACUS will bring together senior federal officials and outside experts to identify
best practices and will advise agencies on revising their rulemaking and hearing processes,
technology, and management systems to deliver better results. ACUS will be a central
resource for agencies by compiling and publishing data and guidance on solving mutual
problems.

ACUS Vision and Values

ACUS is given the power to “study the efficiency, adequacy, and fairness of administrative
procedure . ...” 5 U.S.C. § 594.

The work of the Conference is guided by these procedural values, which reflect legal and
social science measures of performance.

The fairness value derives from law and employs principles embedded in the Administrative
Procedure Act and the Due Process Clause of the Constitution’s Fifth Amendment.

The efficiency value derives from economics and looks at how procedures employed by
agencies achieve the public purposes the regulations are intended to serve. The question is
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whether the agency procedures and management techniques reflect optimum resource
allocations, not whether the benefits of the underlying substantive regulations exceed their
costs.

The adequacy value borrows from the disciplines of psychology and political science and
looks at the effectiveness of regulatory techniques from the public’s perspective, including
such factors as trust, transparency, and participation.

B. Notable Activities
1. Recently Adopted Recommendations
The Assembly adopted the following recommendations during calendar year 2017:

e Recommendation 2017-1 — Adjudication Materials on Agency Websites provides
guidance regarding the online dissemination of administrative adjudication materials. It
offers best practices and factors for agencies to consider as they seek to increase the
accessibility of adjudication materials on their websites and maintain comprehensive,
representative online collections of adjudication materials, consistent with the
transparency objectives and privacy considerations of the Freedom of Information Act
and other relevant laws and directives.

e Recommendation 2017-2 — Negotiated Rulemaking and Other Options for Public
Engagement offers best practices to agencies for choosing among several possible
methods—among them negotiated rulemaking—for engaging the public in agency
rulemakings. It also offers best practices to agencies that choose negotiated rulemaking
on how to structure their processes to enhance the probability of success.

e Recommendation 2017-3 — Plain Language in Regulatory Drafting identifies tools and
techniques agencies have used successfully to write regulatory documents (including
rulemaking preambles and guidance documents) using plain language, proposes best
practices for agencies in structuring their internal drafting processes, and suggests ways
agencies can best use trainings and other informational resources.

e Recommendation 2017-4 — Marketable Permits provides best practices for structuring,
administering, and overseeing marketable permitting programs for any agency that has
decided to implement such a program.

e Recommendation 2017-5 — Agency Guidance Through Policy Statements provides best
practices to agencies on the formulation and use of policy statements. It lists steps that
agencies can take to remain flexible in their use of policy statements and to encourage,
when appropriate, public participation in the adoption or modification of policy
statements.
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Recommendation 2017-6 — Learning from Regulatory Experience offers advice to
agencies on learning from different regulatory approaches. It encourages agencies to
collect data, conduct analysis at all stages of the rulemaking lifecycle (from pre-rule
analysis to retrospective review), and solicit public input at appropriate points in the
process.

Recommendation 2017-7 — Regulatory Waivers and Exemptions provides best practices
to agencies in structuring their waiver and exemption procedures for regulatory
requirements. It encourages transparency and public input by asking agencies to consider
establishing standards and procedures for approval of waivers and exemptions and to
seek public comments in developing standards and procedures and in approving
individual waivers and exemptions.

A full listing of adopted ACUS recommendations and statements is provided in Appendix

E and appears, with supporting materials, at https://www.acus.gov/recommendations/current-
recommendations-2010-present.

2. Recently Published Reports

As noted above, ACUS not only adopts recommendation through its membership at semi-

annual plenary sessions, but also engages in other activities in furtherance of its mission
through the activities of its Office of the Chairman. Notable among them are reports to
improve procedures at specific agencies and widely disseminated publications for the benefit
of officials in all three branches and the public. They include:

Federal Court Review of SSA Disability Adjudication (2016). The Social Security
Administration (SSA) engaged ACUS to conduct an independent study of federal court
review in social security disability insurance and supplemental security income cases.
The project consultants conducted an extensive study of federal district court cases
reviewing SSA’s disability decisions and of SSA’s internal quality control procedures,
identifying causes for the high rates of reversal. Their report offers recommendations to
SSA for targeted reforms aimed at reducing the reversal rate. It also recommends reforms
to the Federal Rules of Civil Procedure to account for the unique nature of SSA disability
appeals in the district courts, which ultimately resulted in a Conference recommendation
urging the Judicial Conference to consider such reforms (ACUS Recommendation 2016-
3). The Conference staff also produced a short report targeted to federal judges that
describes the multiple levels of appeal within SSA and the quality assurance initiatives
the agency has undertaken

Social Security Administration: Symptom Evaluation (2015). At the request of the SSA,
ACUS’s Office of the Chairman prepared an independent study that reviewed and
analyzed SSA’s laws, regulations, policies, and practices concerning evaluation of
claimants’ symptoms in the adjudication of social security disability claims. The report
advised SSA on how to best articulate the scope of symptom evaluation in its
adjudication process, to improve consistency in disability determinations, reduce
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complaints of bias and misconduct against SSA adjudicators, and lessen the frequency of
remands attributable to credibility evaluations. In 2016, SSA issued Social Security
Ruling 16-3p, which implemented ACUS’s recommendations.

Social Security Administration: Representative Payee (2015). Also at the request SSA,
the Office of the Chairman examined state guardianship/conservatorship laws and court
practices with an eye toward improving information sharing between the SSA and state
courts. The final report, which was largely based on a survey of state courts, identifies
trends, state court best practices, and opportunities for improved coordination and
communication between SSA and state courts on matters relating to representative payee
and state guardianship/conservatorship programs (with attention to situations where the
SSA representative payee is also a court-appointed legal guardian). After reviewing the
report, the Social Security Advisory Board (SSAB) turned to ACUS in helping to devise
forthcoming recommendations to eliminate fraud in, and otherwise improve the
administration of, the representative payee system. ACUS staff recently participated in an
important SSAB forum on the subject. In January 2018, SSAB released a report
regarding Social Security’s representative payee program and discussed ACUS’s report
and survey results.

Status and Placement of EEOC Adjudicators (2014). The Equal Employment
Opportunity Commission engaged ACUS to conduct an independent study evaluating the
status and organizational placement of Administrative Judges (AJs) within the
Commission’s federal sector hearing program. ACUS’s study evaluates two primary
issues: (1) the status of the program’s adjudicators, including the authority of the Chair or
Commission to appoint Administrative Law Judges (ALJs) instead of AJs or convert
existing AJs to ALJs, as well as the potential consequences of the Commission using
ALJs instead of AJs; and (2) certain issues related to the placement of AJs or ALJs within
the Commission’s organizational structure. ACUS did not evaluate whether the
Commission should decide to use one type of adjudicator instead of another. Rather, the
purpose of this study was to evaluate objectively the legal, regulatory, budgetary, and
organizational considerations that would be relevant in the event the Commission decided
to have ALJs preside over federal sector equal employment opportunity hearings instead
of Als.

Sourcebook of United States Executive Agencies (2012). Published in December 2012,
the Sourcebook examines the diverse characteristics of the departments, agencies, and
other organizational entities that comprise the federal executive establishment. It
catalogues a comprehensive set of characteristics for each entity, including structure (e.g.,
commission or single-head agency, internal organization), personnel (e.g., number and
types of appointed positions, limitations on removal), decision-making processes and
requirements, political oversight, and sources of funding. The Sourcebook serves as a
resource for members of Congress and their staffs, administration and agency officials,
and the public. Demand for the Sourcebook has been so strong that it is now in its second
printing. In 2013, Chief Justice Roberts cited it in a Supreme Court opinion.
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Social Security Administration Disability Benefits Program. The Duty of Candor and
Submission of All Evidence (2012). At the request of SSA, the Office of the Chairman
studied the duty of candor and the submission of all evidence in Social Security disability
benefits cases. The resulting report summarizes the Social Security Act and SSA’s
current regulations and practices regarding the duty of candor and the submission of all
evidence; reviews requirements from other tribunals, the Federal Rules of Civil
Procedure, and regulations governing other agencies; and analyzes ethical standards
concerning disclosure of information by representatives. The report presents the
regulatory options available to SSA (and offers accompanying recommendations for
each) regarding future actions to improve the disability adjudication process. In March
2015, SSA issued a regulation implementing the report’s recommendations.

3. Projects Underway

ACUS issues an average of 7 to 10 recommendations each year, and at any one
time has from 15 to 25 ongoing research projects. A listing and summary of projects
actively under study and expected to lead to recommendations, reports, or publications in
FY 2017 or FY 2018 follows. A full listing of active ACUS projects and related
documents is available at https://www.acus.gov/current-projects

Projects Anticipated to Result in Recommendations

Administrative Judges explores agencies’ use of administrative judges (AJs), who are
used in hearings outside of those governed by the Administrative Procedure Act. It
studies the use of AJs across numerous agencies and offers recommendations on
selection, supervision, evaluation, and removal practices

Electronic Case Management in Federal Administrative Adjudication examines the use
and incorporation of electronic case management in agency adjudication in order to make
recommendations and share best practices. Electronic case management is a
comprehensive system that enables an agency to manage its adjudications for increased
efficiency and access.

Minimizing the Cost of Judicial Review examines what actions agencies undertake to
contain the costs of reversal and remand. A primary focus will be on the use of
severability clauses and the division of rules into discrete segments that clearly show the
independence of rule provisions.

Paperwork Reduction Act Efficiencies considers how agencies have used the generic
clearance and fast track processes under the Paperwork Reduction Act to determine what
challenges agencies have encountered, highlight successes that they have realized, and
identify best practices. It examines potential reforms and strategies designed to streamline
the clearance process and promote reduced paperwork burdens, in line with the aims of
the Act.
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Public Engagement in Rulemaking explores agency strategies to enhance public
engagement prior to and during informal rulemaking. It seeks to ensure that agencies
invest resources in a way that maximizes the probability that rule writers obtain high
quality public information as early in the process as possible.

Regulations.gov and the Federal Docket Management System examines practice-based
or technological changes designed to enable agencies to better track data for internal
purposes, and methods of presenting information in a way that accurately informs
stakeholders of relevant agency actions and supports informed engagement in
rulemaking.

Forthcoming Publications of the Office of the Chairman

Federal Administrative Adjudication Outside of the Administrative Procedure Act.
ACUS will soon publish an exhaustive sourcebook that will examine and provide
recommendations to improve federal administrative adjudication that is not subject to the
adjudicatory provisions of the Administrative Procedure Act (APA). Non-APA
adjudication, as it is known, constitutes the vast majority of agency adjudications and
affects the lives of millions of American each year. The sourcebook will assist agencies
and Congress in enhancing the fairness and efficiency of existing programs and in
designing new ones.

Federal Administrative Procedure Sourcebook. ACUS is partnering with the American
Bar Association (ABA) in publishing subsequent editions of the Federal Administrative
Procedure Sourcebook that was originated by ACUS in the 1980s and later published
exclusively by the ABA. The Sourcebook will include the key statutes governing the
administrative state and provide updates on judicial opinions and other developments
relevant to the interpretation of those laws. As an online publication that will be updated
on a regular basis, the Sourcebook will become an indispensable, free reference for
Congress, federal agencies, and the judiciary.

Guide to Judicial Review of Federal Administrative Action. This project catalogs all
provisions in the United States Code that govern federal judicial review of agency
action. Topics include the availability of review, choice of court, administrative
exhaustion, limitations periods, and the scope and standard of review. The project will
result in a guide for use by Congress, the judiciary, agencies, and the public. Leading
experts will serve as project advisors.

Revised Edition of the Sourebook of United States Executive Agencies. ACUS will
publish a thoroughly revised (second edition) of the above-described Sourcebook in
early 2018.

Public-Private Partnerships. The federal government has long interacted with private
entities in a wide range of ways outside of regulating them. Through this project, a
working group of key federal officials convened by the Conference will attempt to chart
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the universe of public private partnerships at the federal level, ideally settling on some
consensus definition of the term, and then prepare one or more checklists of legal issues
based on that initial inquiry.

A principal program activity for ACUS in FY 2018-19 will include necessary follow up
on, or continuation of, these research projects and programs and implementation of any
recommendations resulting from them and the initiation of other projects in furtherance of
ACUS’s mission.

4. Collaborative Initiatives Through the Office of the Chairman

The Office of the Chairman is pursuing other projects that will advance ACUS’s statutory
mission and strategic goals through forums, symposia, and other events in partnership with
other federal agencies as well as non-governmental organizations. Notable recent events
include:

Model Adjudication Rules Working Group. The Office of the Chairman has
established the Model Adjudication Rules Working Group to review and revise the
Conference’s Model Adjudication Rules, on which many agencies have relied over the years
in designing and revising their adjudicative programs. Released in 1993 by a similar working
group of the Conference, the Model Adjudication Rules were designed for use by federal
agencies to amend or develop their procedural rules for hearings conducted under the
Administrative Procedure Act. Significant changes in adjudicative practices and procedures
since 1993—including use of electronic case management and video hearings—necessitate a
careful review and revision of the Model Adjudication Rules. In reviewing and revising the
Model Rules, the Working Group will rely on the Conference’s extensive empirical research
of adjudicative practices reflected in the Federal Administrative Adjudication Database,
amendments to the Federal Rules of Civil Procedure since 1993, and input from agency
officials, academics, practitioners, and other stakeholders.

Forum on Federal Administrative Adjudication (September 2017). ACUS
cosponsored a forum on federal administrative adjudication. The forum took place on Capitol
Hill with congressional staff, and Kim Hildred, the Chair of the Social Security Advisory
Board, appeared as a featured speaker. The event included three panels that addressed agency
adjudication and possible reforms. These panels discussed adjudication in the administrative
state; technological innovations in adjudication; and balancing fairness and efficiency in high
volume adjudication programs.

Symposium on New Developments in Regulatory Benefit-Cost Analysis
(September 2017). ACUS cosponsored a symposium on regulatory benefit-cost analysis
with the George Washington University Regulatory Studies Center and the Society for
Benefit-Cost Analysis. Former OIRA Administrators Susan Dudley and Sally Katzen
appeared as featured speakers. The event included discussions on tools for evaluating
regulatory and deregulatory impacts and on experience using regulatory analysis to
implement new directives.
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Regulatory Capture (March 2016). ACUS cosponsored a bipartisan forum on
regulatory capture. Senators Lee, Warren, and Whitehouse delivered remarks and offered
their respective thoughts on special interest influence in the administrative state. They were
followed by two bipartisan panels that discussed how to measure regulatory capture in the
rulemaking context; whether federal agencies’ allegedly weak enforcement of regulatory
crimes is evidence of capture; and whether increased transparency, robust enforcement,
enhanced judicial oversight, or deregulation are plausible solutions to special interest
influence.

5. Assistance to Congress and Federal Agencies by the Office of the Chairman

e Memorandum on Pending Regulatory Reform Bills. In the last several years, Members
of Congress from both political parties have introduced numerous bills designed to
amend or overhaul certain aspects of the federal administrative state. Given the
significance of these proposed reforms and the large number of bills introduced, the
Office of the Chairman has compiled summaries of bills introduced in the last few
years. The Office updates this document periodically to introduce new bills and to reflect
subsequent developments for existing bills.

e Statutory Review Program. ACUS has initiated a pilot program under which its staff will
transmit to Congress federal judicial opinions that identify technical and related problems
in statutes dealing with administrative procedure. Its purpose is primarily to provide
legislative drafters with the information they need to ensure future statutes adequately
reflect Congress’s intent. Opinions will be selected by Conference staff based on
independent research and, most importantly, suggestions from federal agencies. Selected
opinions will be transmitted, under the cover of a letter briefly identifying the issues
warranting transmittal, to the Speaker of the House, the Senate Pro Tempore of the
Senate, the Office of the Legislative Counsel in both the House and Senate, the
Committee on the Judiciary in both the House and Senate, and, as appropriate, other
committees that may have an interest in the subject matter. All letters and accompanying
opinions will be made publicly available on the Conference’s website.

e Congressional Trainings. ACUS has offered trainings to congressional staffers. In July
2016, ACUS conducted a training on legislative drafting involving delegation of power to
administrative agencies. In March 2016, ACUS conducted a training on fundamental
principles of administrative law and the role of administrative agencies.

6. Leadership of Inter-Agency Working Groups

Council of Independent Regulatory Agencies. The Office of the Chairman convenes
the Council of Independent Regulatory Agencies. A council for leaders in independent
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regulatory agencies, CIRA’s goal is to provide a forum to discuss issues common to these
agencies.

Working Group on Self-Represented Parties in Administrative Hearings. The
Working Group on Self-Represented Parties in Administrative Hearings is co-led by the ACUS
and the Department of Justice’s Office for Access to Justice. The working group’s aim is to
identify the challenges posed by self-represented parties in administrative hearings and find
solutions to common problems. The working group has met since the Spring of 2015, and
participating agencies include the Social Security Administration, Board of Veterans’ Appeals,
Executive Office for Immigration Review, Department of Health and Human Services, and
Department of Housing and Urban Development.

OPM-SSA Working Group on Administrative Law Judges. ACUS co-led a working
group in 2015, established by the President in February 2015, to expedite the OPM-administered
process for hiring administrative law judges and thereby reduce the growing backlogs of
disability claims at SSA. One of the group’s proposals was implemented by Congress in Section
846 of the Bipartisan Budget Act of 2015, which requires OPM to “expeditiously administer a
sufficient number of competitive examinations [to ensure that] an adequate number of
candidates . . . be appointed as” ALIJs.
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IV. Budget Status and Request

A.  Proposed Appropriations Language for FY 2019

Administrative Conference of the United States

Salaries and Expenses

For necessary expenses of the Administrative Conference of the United States, authorized by 5
U.S.C. 88 591 et seq., $3,100,000 to remain available until September 30, 2020, of which not to
exceed $1,000 is for official reception and representation expenses.

Note.—A full-year 2018 appropriation for this account was not enacted at the time the budget was prepared;
therefore, the budget assumes this account is operating under the Continuing Appropriations Act, 2018 (Division D of P.L.
115-56, as amended). The amounts included for 2018 reflect the annualized level provided by the continuing resolution.

B.  Budget Authority and Staffing by Activity

Salaries and Expenses

FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Enacted Enacted Enacted Requested Requested
Budget Authority | $3,100,000* | $3,100,000 |$3,100,000 |$3,094,000 $3,100,000
Authorized FTE 18 18 18 18 18
Filled FTE 15 16 15 15 16

*FY 2015-18 appropriations assumed carryover funds for total budgetary resources of $3.2 million.

ACUS FY19 Congressional Budget Justification
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C. ACUS Organization Chart
Current as of January 2018

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

THE COUNCIL CHAIRMAN THE ASSEMBLY
______________ (Vacant) |
| I
VICE CHAIRMAN & EXECUTIVE DIRECTOR GENERAL COUNSEL
Matthew L. Wiener Shawne C. McGibbon
|
| |
RESEARCH DIRECTOR CHIEF FINANCIAL & OPERATIONS OFFICER
Reeve T. Bull Harry M. Seidman
ATTORMEY ADVISOR | | PUBLICAFFAIRS COORDINATOR DEPUTY GENERALCOUMNSEL
Gisselle S. Bourns Kathy Kyle/ Darren Katz (Amplia David M. Pritzker
Francis G. Massaro Group)
Todd W. Rubin
Daniel J. Sheffner — ITSYSTEMS & SECURITY
Gavin W. Young Dataprise (Contractor)
Vacant (x 2)
PROGRAM MANAGER
T Talia Hutchison

— PROGRAM SPECIALIST
Danielle Williams

UPDATED January 2018
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D.

Financial Summary

FY 2017 FY 2018 FY 2019
OBLIGATIONS CURRENT PROPOSED
ACTUAL BUDGET BUDGET
Appropriation $3,100,000 $3,100,000 $3,100,000
Carry Forward $249,880 $184,905 $0
Sequestration $0 $0 $0
Net Appropriation $3,349,880 $3,278,905 $3,100,000
Obligations/Expenses
Salaries, Full Time $1,522,692 $1,750,000 $1,750,000
Benefits $427,544 $460,000 $419,000
Subtotal, Salaries and
Benefits $1,950,236 $2,210,000 $2,169,000
Member/ Staff Travel $25,138 $20,000 $15,000
Rent & Utilities $486,622 $485,000 $485,000
Communications/ IT $69,886 $50,000 $20,000
Printing/Reproduction $28,002 $25,000 $15,000
Consultant Contracts
(Research & Projects) $355,773 $312,905 $270,000
Administrative
Contracts $161,701 $140,000 $110,000
Supplies $68,777 $16,000 $16,000
Equipment $18,636 $20,000 $0
Subtotal, Operating
expenses $1,214,535 $1,068,905 $931,000
Total
Obligation/Expenses $3,164,771 $3,278,905 $3,100,000
Unexpended Prior
Year Funds ($204)
Unobligated Balance
Brought Forward $184,905 $0 $0
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E.

Recent Appropriations History

Salaries and Expense Account
(Amounts in thousands of dollars)

Fiscal Year Budget Authority
2015 3,100*
2016 3,100*
2017 3,100*
2018 3,100 (CR/ President’s FY ’18 Budget)
2019 3,100 (President’s FY *19 Budget)

*FY 2015-18 appropriations assumed carryover funds for total budgetary resources of $3.2 million.

The budget request of $3.1 million, including two-year spending authority, to support a
full year of agency operations during FY 2019 is less than the $3.2 million requested in FY 2014
through FY 2017. Although ACUS did not receive a full $3.2 million appropriation, Congress
has consistently appropriated funding for ACUS at a level equal to, or more than, $3.2 million in
total budgetary resources once prior year carryover funds are added. And Congress has
consistently given ACUS two-year funding authority. Tight control of agency expenditures has
allowed ACUS to utilize its two-year funding authority to carryover small balances from one
fiscal year to the next. This authority is necessary to maintain optimal spending efficiency given
the nature of ACUS’s work and the agency’s small size.

ACUS’s recent budgetary history is as follows:

In FY 2014, the President’s budget requested $3.2 million to support a full year of agency
operations. H.R. 3547, the Consolidated Appropriations Act of 2014, funded ACUS at $3.0
million. FY 2013 carryover funds of $197,056 netted total budgetary resources just shy of $3.2
million in FY 2014.

In FY 2015, the President’s budget again requested $3.2 million to support a full year of
agency operations. The bill reported by the Senate Committee on Appropriations Subcommittee
on Financial Services and General Government maintained ACUS’s FY 2014 funding level—
$3.2 million—for FY 2015. The House of Representatives Financial Services and General
Government Appropriations Act, FY 2015, H.R. 5016, which passed the House, included $3.0
million for ACUS. Ultimately, H.R. 83 became Public Law 113-235 and included a FY 2015
appropriation of $3.1 million for ACUS. Prior year carryover funds were expected to make up
the $100,000 difference between the President’s request and Congress’s appropriation.

For FY 2016, the President’s budget again requested $3.2 million to support a full year of
agency operations. The relevant bills reported by the House and Senate Appropriations
Committees governing FY 2016 appropriations for financial services and general government (S.
1910 and H.R. 2995) would have funded ACUS at $3.1 million. Through the Consolidated
Appropriations Act of 2016 (Public Law 114-113), ACUS received an appropriation of $3.1
million for FY 2016.

-20 -
ACUS FY19 Congressional Budget Justification



For FY 2017, the President’s budget again requested $3.2 million to support a full year of
agency operations. The Consolidated Appropriations Act of 2017 funded ACUS at $3.1 million
through the end of FY 2017.

For FY 2018, the President’s budget requested $3,094,000 ($3.1 million) to support a full
year of agency operations. Since October 1, 2017, ACUS, like other federal agencies, has
operated on Continuing Resolution at FY 2017 funding levels while FY 2018 appropriations
await further Congressional action.

ACUS ended FY 2017, the most recently closed fiscal year, with a carryover balance of
$184,905 due to personnel vacancies in senior-level legal and administrative positions. An
appropriation of $3.1 million would fund ACUS at the level required to cover operating and
personnel costs at the current reduced staffing level.

F. FY 2019 Request

1. Agency Personnel
(Object Classes 11 and 12)

For FY 2019, ACUS anticipates a staff of 14 filled FTEs, 2 filled contract FTEs, and 2
vacant but authorized FTEs. This includes the Chairman and 13 permanent employees included
under Object Class 11. In some past years, ACUS has filled 1-2 of its allotted FTE positions
under the Intergovernmental Personnel Act or other reimbursable arrangements. ACUS may opt
to use these hiring mechanisms for personnel in FY 2019, contingent upon agency needs and the
availability of funding.

The ACUS staff supports the 101 voting Members of the Conference as well as the
approximately other ACUS members who serve in a non-voting capacity.

Agency Management

The ACUS Chairman is appointed for a five-year term by the President with the advice
and consent of the Senate. Among his or her duties, the Chairman appoints Public Members
(with the consent of the Council), initiates and oversees research studies designed to result in
ACUS recommendations, and presides at meetings of the Council and plenary sessions. The
Chairman also oversees the staff of ACUS and, together with the staff, constitutes the Office of
the Chairman. During a vacancy in the office, the Vice Chairman exercises the Chairman’s
powers. Currently, Matthew L. Wiener serves as ACUS Vice Chairman. On September 5, 2017,
the White House nominated Jonathan F. Mitchell as ACUS Chairman.

The Executive Director provides executive leadership, planning, direction, and
coordination for all ACUS operations and administrative activities, including recruiting and
managing the ACUS staff and administering the daily operations of ACUS. The Executive
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Director provides managerial expertise and staff support to the ACUS Chairman and Council in
developing the agency’s strategic planning and direction and implementing activities essential to
ensuring that ACUS continues to meet its statutory mission. The Executive Director assesses the
overall effectiveness, efficiency, and productivity of ACUS operations.

The General Counsel serves as the chief legal officer for ACUS and provides legal advice
and counsel to the agency and its staff on a wide variety of legal matters. The General Counsel is
responsible for ensuring that ACUS meets all federal legal and regulatory requirements,
including compliance with the Administrative Conference Act and the Federal Advisory
Committee Act, which govern operations of the ACUS Assembly and its committees, as well as
all other federal statutes governing the operation of executive branch agencies. The General
Counsel reviews and comments on proposed legislation and may respond to congressional
inquiries and requests to ACUS.

The Chief Financial and Operations Officer is responsible for oversight of the agency’s
budget as well as management of daily operations and management of the agency’s
administrative and support staff. The position also oversees contracts for external administrative
and operational support services such as payroll, human resources, and accounts payable. The
position develops performance standards, financial and organizational staffing plans, and is
responsible for the preparation of annual budgetary and administrative reports to Congress and
OMB in accordance with applicable legislation and regulations. The Chief Financial Officer
reviews and comments on proposed legislation and may respond to congressional inquiries and
requests to ACUS.

The Research Director is a Senior Attorney responsible for directing the activities of
attorney advisors in developing new research projects and managing existing projects. This
includes working in conjunction with agency leadership in developing the agency’s policy
recommendations, keeping abreast of issues and developments in administrative law and
practice, and identifying and prioritizing issues to be studied.

Legal Staff

Attorney Advisors comprise the bulk of the agency’s professional staff. Among other
things, they are responsible for managing the work of committees in their development of
recommendations for consideration by the full membership of ACUS. This includes reviewing
research studies for projects assigned to the committees, assisting the committees in drafting
proposed recommendations, responding to requests for information about committee activities,
reviewing and summarizing public comments and, in general, providing procedural and legal
oversight for the work of the committees. Staff attorneys also serve as in-house researchers on
select projects in lieu of outside consultants, research and draft reports of the Office of the
Chairman, and participate in the implementation of ACUS recommendations.
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Administrative and Support Staff

A Public Affairs Coordinator is responsible for developing and managing the agency’s
strategic communications program, which includes media relations, digital outreach, marketing,
and special events. The Public Affairs Coordinator serves as the media spokesperson for ACUS
and is responsible for ensuring that agency activities are communicated clearly with members of
the media. The Public Affairs Coordinator also creates communications materials about the
agency’s work that are comprehensible to journalists, Congressional members and staff, and
other stakeholders. In recent years, ACUS has experimented with this functional area to
determine if communications-related objectives can be delivered at lower cost to the agency.
Initial results are encouraging.

The ACUS staff also includes an Information Technology Specialist to support both
internal and external communications, including technical support, website development and
maintenance, network management, and IT security.

Finally, an Executive Assistant supports the Chairman, and an Office Manager supports
the Conference members and staff. These positions provide administrative support for the ACUS
staff and the Conference members.

ACUS’s FY 2019 budget request leaves vacant 2 allotted FTEs for additional legal and
administrative support. As in previous budget requests, these vacancies reduce the agency’s total
FTE count below the allotted 18. During FY 2019, ACUS anticipates 16 total FTEs while
maintaining salaries and benefits at their current spending level. This will be accomplished by
backfilling naturally occurring senior-level vacancies (GS 13/14/15) with more junior-level
attorneys (GS 9/11/12). Historically, this approach has worked well in controlling agency
personnel costs while providing much-needed capacity for in-house research and project
management. Use of personnel contracts rather than permanent staff to fill up to 2 of the total 16
FTE positions will generate additional savings and staffing-level flexibility.

Therefore, the FY 2019 budget maintains salary and benefits costs at FY 2018 levels
while anticipating a total 16 filled FTE positions.

For FY 2019, ACUS requests a budget of $1,750,000 for salary expenses associated with
full-time employees (Object Class 11). This amount represents the projected cost for a total of 16
full-time positions including annual civil service cost-of-living salary increases and grade/step
increases. Like all federal civilians in the Washington D.C. area, non-SES ACUS employees
received a 2.29% cost-of-living adjustment in January 2018 which is included in this salary
estimate. ACUS has not requested an overall increase in appropriation. Rather, this request
assumes ACUS will absorb the cost of the increase within the requested appropriation.

A total of $419,000 is budgeted for personnel benefits during FY 2019 (Object Class 12).
Personnel benefits are a direct function of the amount of budgeted salary/wages and inclusive of
transit subsidy.
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2. Research, Consulting, And Professional Services
(Object Class 25)

As discussed in the introductory section above, the research and policy work of ACUS is
most frequently pursued through contracts with academics in law, public administration, or other
expert consultants. ACUS’s research activities are at the core of the agency’s ability to analyze
issues and develop proposed recommendations through the ACUS committee consensus process.
ACUS uses acquisition procedures that provide high value and low risk to the government.
ACUS research contracts are generally competitive, fixed-price contracts with recognized
experts in their respective fields.

The typical research contract awarded by ACUS, including expenses for research
assistance and consultant travel, is approximately $22,000. These modest contracts allow the
federal government to enlist the expertise of scholars in academia and the private bar, many of
whom would receive research grants or bill private clients at several multiples of the effective
hourly rates the government is paying.

In FY 2019, ACUS is requesting $270,000 in funding for research contracts (Object
Class 25). This funding will allow ACUS to maintain a research program of new projects
directed toward ACUS’s statutory mission to study and cooperatively seek solutions to issues
and problems arising in the administration of federal agency programs. The number of projects is
dependent on the funding level, which enables ACUS to pursue the projects described in the
performance section above, including projects undertaken at the request of Congress.

To minimize contracting costs, ACUS staff attorneys sometimes conduct in-house
research in addition to serving as legal counsel for ACUS committee projects and staffing the
numerous projects undertaken by the Office of the Chairman described in this justification. In-
house research initiatives have resulted in several Conference recommendations and significant
Office of the Chairman projects for agencies such as SSA, EEOC, CMS, and DHHS. In-house
staff research projects and other outreach initiatives, including inter-agency workshops, are
included within ACUS’s salary and administrative overhead expenses.

In addition to funding for research contracts, ACUS requests $110,000 for administrative
support contracts. As a small agency, ACUS is required by law and policy to contract with
multiple agencies or private vendors for many of the administrative functions typically
performed in-house at larger agencies. These contracts cover items such as personnel, payroll,
finance, accounting, website hosting, mailing services, and mandated financial auditing. For FY
2019, ACUS requests $110,000 for external administrative support including the mandated
annual agency financial audit ($28,000). Expenditures for external administrative support have
declined over the past several fiscal years as ACUS continuously reviews strategies for
contracting administrative support, including using reimbursable services offered by other
federal agencies, GSA schedules, and Cloud computing solutions, to find the most cost-effective
ways to provide these required and, in some cases, mandated services.

As discussed above in the section on personnel, ACUS has utilized contract positions in
past years instead of full time permanent employees to give the agency flexibility to match
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expertise with current projects and to rotate experts from academia, nonprofits, or other federal
agencies to provide fresh and innovative thinking to ACUS. In FY 2019, ACUS anticipates
filling as many as 2 FTE positions with contract personnel. Any contract positions would utilize
resources repurposed from other sections of the agency budget, principally object classes 11 and
12.

3. Support and Infrastructure
(Object Classes 21, 23, 24 and 26)

Travel by Conference members and staff is budgeted at $15,000 for FY 2019 (Object
Class 21). This is a reduction from previous budget requests, and reflects the agency’s tight
control of travel-related costs. Most of these travel expenses involve the travel of out-of-town
members of the Conference to Council, committee, and plenary session meetings. Conference
members, other than the Chairman, serve without pay and are only reimbursed for travel and per
diem, pursuant to 5 U.S.C § 593(c) and 5 U.S.C § 5703. To the extent practicable, the
Conference will use videoconferencing and other virtual hosting technologies to minimize travel
expenses for Conference members at the committee meetings. In addition, some staff members
will travel to conduct research or, as required, participate in various professional meetings and
conferences.

ACUS has negotiated a lease to occupy office space at 1120 20th Street, NW, Suite 706
South, Washington, D.C. 20036 until August 2020. Leasing arrangements are coordinated for
ACUS through the Building Services Division of the General Services Administration (GSA).
During FY 2019 ACUS will be responsible for $485,000 in rental payments through its lease,
based on estimates set forth in the agency’s Occupancy Agreement with GSA (Object Class 23).

ACUS’s budget includes an estimated $20,000 for electronic communications expenses,
including telephone service and website hosting during FY 2019 (Object Class 23). This estimate
is based on ACUS’s historical usage as well as compliance costs related to mandated security
and accessibility requirements for all federal government-owned websites. This estimate also
accounts for the natural growth in ACUS’s electronic records and online presence that will
require incremental scaling-up of data storage and processing capacity. This amount also
includes the cost of conference calls for Council and other meetings, which is a much more cost-
effective method for conducting interim business than face-to-face meetings.

ACUS has budgeted $15,000 in FY 2019 for printing costs (Object Class 24). The
majority of this expense, approximately $14,000, is the cost of printing notices in The Federal
Register as mandated by the Federal Advisory Committee Act. The remaining balance funds
annual and interim reports to Congress and the President, inter-agency reporting requirements,
outreach to ACUS members and key stakeholders, and other mandated reports and publications.

ACUS’s budget includes $16,000 for the purchase of supplies, materials, and legal
publications during FY 2019 (Object Class 26). The amount includes supplies for mailing,
copying, and ordinary office supplies such as paper, pens, and printer cartridges. Also budgeted
are funds for the purchase of computer software, mandated anti-virus protection for the agency’s
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IT network, library materials, and for subscriptions to relevant technical and policy-oriented
publications and online services such as Lexis Nexis.

Conclusion

For FY 2019, ACUS submits a budget request of $3,100,000. This level of funding will
allow ACUS to pursue a full program of research projects and other programs aimed at
discharging the agency’s statutory responsibilities. This level of funding will also allow ACUS to
pursue a robust research program that will help improve and reform government procedures.
Such reforms will be designed to enhance fairness, efficiency, expedition, and public
participation in the work of federal executive branch agencies, given their substantial impact on
all sectors of the national economy and on the lives of all our citizens.
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Appendix A: Council Members
Current as of January 2018

Matthew L. Wiener (Vice Chairman)

Matthew Lee Wieneris the Vice Chairman and Executive Director of the Administrative
Conference of the United States. Before affiliating with the Conference, he was general counsel
to U.S. Senator Arlen Specter, counsel to the U.S. House of Representatives Committee on the
Judiciary, a partner at Dechert LLP, and special counsel to Cuneo Gilbert & LaDuca. Mr. Wiener
is an elected member of the American Law Institute and a fellow of the American Bar
Foundation. Among his outside activities, he co-chairs the Adjudication Committee of the
American Bar Association’s Section of Administrative Law and Regulatory Practice and
previously served on the Steering Committee of the D.C. Bar’s Administrative Law and Agency
Practice Section. He has taught courses on congressional powers and the judiciary, statutory
interpretation, and remedies as a lecturer at the University of Pennsylvania Law School, George
Mason University School of Law, and Rutgers University Law School. He holds a J.D. from
Stanford Law School, where he was articles editor of the Stanford Law Review, and an A.B. from
William and Mary.

Ronald A. Cass

Ronald A. Cass has been the President of Cass & Associates since 2004. He is also Dean
Emeritus of Boston University School of Law where he served as Dean from 1990-2004. Cass
was a law professor at the University of Virginia School of Law from 1976-1981 and at Boston
University from 1981-2004. Outside of his professional activities, he has also served as Vice
Chairman of the U.S. International Trade Commission (1988-1990), U.S. Representative to the
World Bank Panel of Conciliators (2009-Present), advisor to the American Law Institute,
Chairman of the Federalist Society Practice Group on Administrative Law, Past Chair of the
American Bar Association Administrative Law Section, and President of the American Law
Deans Association. Cass received his B.A. with high distinction from the University of Virginia
and J.D. with honors from the University of Chicago Law School in 1973.

Danielle Gray

Danielle Gray is a partner in O’Melveny & Myers LLP New York and Washington, D.C.
offices. She is a member of O’Melveny’s Financial Services Practice Group and provides
counseling to financial institutions, health-care companies, and other consumer financial services
companies on complex regulatory problems and litigation. Gray also plays an active role in the
firm’s Appellate and White Collar and Corporate Investigations Practices. Gray served in the
administration of President Barack Obama for five years in senior legal and policy positions,
most recently as Assistant to the President and Cabinet Secretary. In that role, she was
responsible for policy and communications coordination among all Cabinet-level agencies and
worked closely with Executive Branch agencies on a range of high-stakes matters—from
congressional investigations to the promulgation of agency rules and regulations.
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Ronald A. Klain

Ron Klain is General Counsel of Revolution LLC, an investment firm launched by AOL
Co-Founder Steve Case to back disruptive, innovative companies that offer consumers more
choice, convenience, and control in their lives. Prior to joining Revolution in 2005, Klain spent
four years as a partner and National Practice Group Chair at O’Melveny & Myers LLP, where
his practice focused on constitutional and commercial litigation, antitrust, and corporate
transactions. In addition to his private sector career, Klain has devoted considerable time to
public service, most recently as a senior White House aide to President Obama, and Chief of
Staff to Vice President Joe Biden from 2009 to 2011. Earlier, he served as Chief of Staff for Vice
President Al Gore, Chief of Staff and Counselor to Attorney General Janet Reno, Staff Director
of the Senate Democratic Leadership Committee, and Chief Counsel of the Senate Judiciary
Committee. Klain was also Associate Counsel to President Clinton in charge of judicial
selection. Through his work on the Judiciary Committee, and in the Clinton and Obama
administrations, he has played a role in the selection or confirmation of eight Supreme Court
Justices. Klain began his legal career as a law clerk to Justice Byron White, for the Supreme
Court’s 1987 and 1988 Terms.

Theodore B. Olson

Theodore B. Olson is a partner in Gibson, Dunn & Crutcher’s Washington, D.C. office
and a member of the firm’s Executive Committee, Co-Chair of the Appellate and Constitutional
Law Group and the firm’s Crisis Management Team. Previously, he served as the 42nd Solicitor
General of the United States from 2001-2004. Mr. Olson also served as Assistant Attorney
General for the Office of Legal Counsel from 1981 to 1984. Except for those two intervals, he
has been a lawyer with Gibson, Dunn & Crutcher in Los Angeles and Washington, D.C. since
1965. Throughout his career, Mr. Olson has argued numerous cases before the Supreme Court of
the United States. Mr. Olson is a Fellow of both the American College of Trial Lawyers and the
American Academy of Appellate Lawyers. He has written and lectured extensively on appellate
advocacy, oral advocacy in the courtroom, and constitutional law. He received his bachelor’s
degree cum laude from the University of the Pacific in Stockton, California, where he received
awards as the outstanding graduating student in both journalism and forensics, and his law
degree from the University of California at Berkeley (Boalt Hall), where he was a member of the
California Law Review and Order of the Coif.

Jane C. Sherburne

Jane C. Sherburne is the owner of Sherburne PLLC, a legal consulting firm providing
strategic advice in crisis environments and in connection with regulatory policy developments.
Previously, Sherburne was Senior Executive Vice President and General Counsel of BNY
Mellon. She was formerly Senior Executive Vice President and General Counsel of Wachovia
Corporation. Before Joining Wachovia in mid-2008, she served as Deputy General Counsel and
Senior Deputy General Counsel of Citigroup, and General Counsel of Citigroup’s Global
Consumer Group. Sherburne was previously a Partner at Wilmer, Cutler & Pickering, where she
practiced litigation, representing clients in matters requiring crisis management, including
matters involving Congressional investigations, internal government and corporate
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investigations, and complex civil litigation. She has also served as Special Counsel to the
President during the Clinton Administration, Chief of Staff and Executive Assistant to the
Commissioner of Social Security in the Carter Administration, and as a Legislative Assistant to
Congressman Donald Fraser (D-MN). Sherburne is a trustee of the Lawyers’ Committee for
Civil Rights Under Law and the National Women’s Law Center. She is also an executive
committee member of the New York City Bar. She received her B.A. and M.S.W. from the
University of Minnesota in 1974 and 1976, respectively, and her J.D. from Georgetown
University Law Center in 1983.

Geovette E. Washington

Geovette E. Washington is the Senior Vice Chancellor and Chief Legal Officer of the
University of Pittsburgh, a position she has held since August 2015. Prior to this role, Ms.
Washington served as General Counsel for the Office of Management and Budget from 2013 to
2015. Ms. Washington was first appointed by the President as a Member to the Administrative
Conference of the United States in 2013. From 2010 to 2013, Ms. Washington was Deputy
General Counsel for the Department of Commerce. Prior to this, she worked at Lewis Baach
PLLC (formerly Baach Robinson and Lewis PLLC), as partner from 2000 to 2010 and as an
associate from 1996 to 1999. Ms. Washington was a Special Assistant to the Assistant Attorney
General in the Office of Legal Counsel at the Department of Justice from 1993 to 1996 and a law
clerk for the Honorable Aubrey E. Robinson, Jr. of the U.S. District Court for the District of
Columbia from 1992 to 1993. Ms. Washington received a B.A. from Wesleyan College in
Macon, Georgia and a J.D. from the Duke University.
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Appendix B: Government Members

The following were government members as of January 15, 2018:

David J. Apol Office of Government Ethics
...... z regoryGBakerFederalElectlonCommlssmn
...... e
AlllsonBrlgatlGeneralSerV|cesAdm|n|strat|on ..............................................
...... 2 algeBullardFederalEnergyRegulatoryCommlssmn
...... : rlanCallananDepartmentoftheTreasury
...... : anlelCohenDepartmentofEnergy
AnlkaCooperSurfaceTransportatlonBoard ...................................................
...... 2 eterDawdsonDepartmentofCommerce
...... - IlzabethchklnsonFood&DrugAdmmlstratlon
...... ¥ argaretMDoaneNuclearRegulatoryCommlssmn
...... é rldgetDooImgOfﬁceofManagement&Budget
...... z ha|RFeldblumEqualEmploymentOpportunltyCommlssmn
...... - obertGlrouardOfﬁceofPersonneIManagement
...... A |chardH|poI|tDepartmentofVeteransAffalrs
B e e T
...... 2 atr|C|aJonasSomalSecurltyAdmmlstratlon
...... 5 obertKelthDepartmentofHeaIthandHumanSerwces
...... = hrlstopherJKlrkpatrlckCommodltyFuturesTradmgCommlssmn
...... : aulKoffskyDepartmentofDefense
AllceKottmyerDepartmentofState ...................................................................
...... e e
...... = obertLesnlckFederalMlneSafety&HeaIthRewewCommlssmn
e - i'i'l'i'é"'mm"'""Béﬁé'r't'r'ﬁéﬁtuaf't'r'féulurﬁéir'i'c')? .........................................................
...... : admeMancm|OccupatlonalSafety&HeaIthRewewCommlssmn
...... =z hrlstmaMcDonaIdDepartmentofHomeIandSecurlty
...... z IlzabethAMMcFaddenDepartmentofEducatlon
...... ¥ aryMcLeodConsumerFmanuaIProtectlonBureau
JamesOwensDepartmentofTransportatlon ...................................................
AIfredMPollardFederalHousmgFmanceAgency .............................................
...... 2 atncnaPollltzerConsumerProductSafetyCommlssmn
...... . onnorRasoSecurltlesandExchangeCommlssmn
...... z arneFR|<:C|DepartmentongrlcuIture
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Bob Schiff National Labor Relations Board
B A I v
...... 2 obertAShaplroDepartmentofLabor
...... A IlsabethsShellanPostalRegulatoryCommlssmn
...... A
...... z aroIAnnS|C|I|anoEnwronmentalProtectlonAgency
...... % evaSlmpsonDeptofHousmg&UrbanDevelopment
...... A ethW|II|amsDepartmentofJustlce
Tyler ........................ s
...... z harlesYlFederalDeposnlnsuranceCorp
...... b
B
s L
VacantOccupatlonalSafety&HealthAdmmlstratlon ........................
VacantOfﬁceoftheComptrolleroftheCurrency ...............................
VacantOfflceofSuenceandTechnologyPollcy ................................

Appendix C: Public Members

The following were public members as January 15, 2018:

Gary Bass The Bauman Foundation
JackBeermannBostonUmversﬂySchooIofLaw .............................................
...... : orlsBershteynSkaddenArpsSIateMeagher&FIomLLP
...... = m|IyBremerUmversﬂyonyommgCollegeofLaw
T e
...... = aryCogllaneseUmversﬂyofPennsyIvamaLawSchooI
...... 3 tevenCroleyLatham&Watkms
...... = hrlstopherDeMuthHudsonInstltute
...... ¥ |chaelFltzpatrlckGeneraIEIectrlcCompany
...... x eorgeFramptonPartnershlpforResponsmleGrowth
...... ¥ eredlthFuchsCapltalOneFlnanC|aICorporat|on
...... i |saHelnzerllngGeorgetownUnlversnyLaWCenter
...... % rlstmEH|ckmanUnlver3|tyofMlnnesotaLaWSchooI
...... P o R
...... A |chardDKImgIerS|dIeyAust|nLLP
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Elliott P. Laws Crowell & Moring
“Jennifer L. Mascott  Antonin Scalia Law School, George Mason University
...... B IakeDMorantTheGeorgeWashlngtonUnlver5|tySchooIofLaw
AaronLNlelsonBrlghamYoungUnlverS|ty .......................................................
JenmferNouTheUmver5|tyofCh|cagoLawSchooI ...................................
VlctorlaNourseGeorgetownUmversﬂyLawCenter .........................................
AnneJosephOConneIIUCBerkeIeySchooIofLaw .....................................................
...... - eeleermanOtlsTheFederahstSometyforLaw&PubllcPoI|cyStud|es
...... R Ve
...... = dlthRamlrezHoganLoveIIs
...... = ugeneScallaGlbsonDunn&CrutcherLLP
...... 5 'e't'é'f""m"""m""""'é'ﬁ'a'{r'fé"""m"""'(')'H'i'c')"§iéi"[é'UH'i'\'/'é'r'é'i't')'/"I'\'/'I'i'é'r'féfe"l"I'E'."i\'/'l'(')?i:fz"EBi'I'éé'é'Bf'i;éw"""
...... z |dneyAShaplroWakeForestUmversﬂySchooIofLaw
...... = athermeMSharkeyNewYorkUnlver5|tyLawSchooI
““Anna Williams  Shavers  ABA Section of Administrative Law & Regulatory Practice
JonathanSlegelTheGeorgeWashmgtonUnlversnySchooIofLaw ................
...... % ateComerfordToddFormerIyUSChamberthlgatlonCenter
...... : anleITroyGIaxoSmlthKllne
AndrewVoIImerUnlver5|tyofvlrgmlaSchooIofLaw ......................................
""" Christopher  Walker  Ohio State University Michael E. Moritz College of Law
...... % athrynWattsUmversﬂyofWashmgtonSchoolofLaw
...... A ussellWheelerBrooklngslnst|tut|on
g WH'i't'é"m"""""'C'fé'h'ié'r"fc')?'tlﬁ'é"é't't'jifl')}'Bf't'Hé"KaPﬁ'iﬁ'i's"t'rEfi'{}é'§'t'é1'té','Kr'\'t'c')'r'fi'ﬁ .....
Scalia Law School, George Mason University; The Hoover
Institution
L

Appendix D: Liaison Representatives, Senior Fellows, and Special Counsel

The following were liaison representatives as of January 15, 2018:

Thomas Armstrong  Government Accountability Office
...... % 'r'i"s't'é'""""""""m"'ﬁ'cii}am""""m"U.'S"."I'—'I'(')'l'jé'é"(')'f"F'Q'é'b'r"e'é'éﬁlt'é't'i'\'/'éé','EBFﬁr'ﬁi'ﬁ'e'E'aﬁl'(')'i}grgiéﬁ't'"""
RO - L. (o4 A LLLLL2 L S
...... susan .....oraden ..United States Court of Federal Claims o
A e UK Oice OF the Federal Register e
Charles Center Federal Labor Relations Authority
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Daniel Flores Subcommittee on Regulatory Reform Commercial and
Antitrust Law Committee on the Judiciary U.S. House of
Representatives
...... % rlstenGustafsonNatlonalOceanlc&AtmosphencAdmmlstratlon
...... T e
""" Michael E. Horowitz  Council of the Inspectors General on Integrity & Efficiency
g ﬂé'éﬁ""""""""""""J"e'ﬁé'é'r'f"""""""C'fB'rﬁ'fﬁ'ffiéE'B'ri'i'r'fé"J'[jaiEi5}'3'/'U.'é'."I':faijgé"6fmF2"§|5Fe"s'é'r'ft'é't'i'§fe'ém
...... X rettMKavanaughUSCourtoprpeaIsfortheDCClrcmt
JeanKlngExecutlveOfﬁceforImmlgratlonRewew ...............................
...... e T
...... = harlesMarescaOfflceofAdvocacySBA
ThomasMcCarthyFederaIAdmlnlstratlveLanudgesConference .....................
...... v aryCMcQueenNatlonalCenterforStateCourts
...... 3 tephanleMlddletonAmerlcanLawInstltute
JeffreyPMlnearJud|C|aIConferenceoftheUS .................................................
...... - andolphMossUmtedStatesDlstrlctCourtfortheDlstrlctofCqumbla
...... % atleLNashOfflceoftheDlrectorofNatlonaIIntelllgence
...... X 'i'ﬁz'im""""""m""'61'3'5}'1""""""""I'h'fgf'riﬁi'"R'E\'/'Eﬁﬂ'e'gé'r'\'/'i'(':'é"f)ﬁ'i'c'é'ai"'t'h"e"f\'l'é[t'"l'"'I:&Ba'{/gr"""m
Advocate
TlmothyRelfOfflceoftheUSTradeRepresentatlve ...................................
o 'éft"ym"""""""m"""ﬁ'di'ﬁlé'r"""""""U.'S"."I'—'I'E;[jé'é"c'{f"F'{'é'b'féé'éﬁi'é'fi'{}é'é"C'fa'rﬁ'r'ﬁi'ﬁ'éé'a'ri'a}'é'rgiéﬁt"é;m
Government Reform
VlktorlaSealeCouncnonEnwronmentaIQuahty ...........................................
ThomasWSnookABANatIConferenceofAdmmlstratlveLanudges ...........
JudlthStarrPensmnBenefltGuarantyCorporatlon .....................................
...... % araStemAmerlcanConstltutlonSOC|ety
...... ¥ axStlerPartnershlpforPubllcSerwce
““Thomas M. Susman  American Bar Association Section of Administrative Law
and Regulatory Practice
...... g herylWalterAdmmlstratlveOfflceoftheUnltedStatesCourts
...... X evonWesthlllTheFederahstSomety
...... z tephenWoodNatlonalnghwayTrafflcSafetyAdmmlstratlon
...... ¥ arllynZahmTheAssomatlonofAdmmlstratlveLanudges

Warren Belmar Capitol Counsel Group LLC
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Marshall J. Breger The Catholic University Columbus School of Law
...... 3 tephenBreyerSupremeCourtoftheUS
JamestgChen ................. - |ch|ganStateUnlversnyCoIIegeofLaw ..............................
...... 5 ettyJoChrlstlanSteptoe&JohnsonLLP
...... ¥ ClaytonCookJrCookMarltlmeFmance
JohnFCooneyVenabIeLLP ...............................................................................
...... s I.J..S.é.r.].......................Baa.l.éy...............ﬁaEHié.rib.a.r.é..§EH66.I..c.).f..I.D.GB.I.i.é..ﬁai.i.é.)./..‘.g.L..I.D.l.J.BiiE......................
Administration, The George Washington Univ.
...... N e|IElsnerFormerlyDepartmentTransportatlon
...... = DonaldElllottCovmgton&BurImgLLPYaIeLawSchooI
...... z ynthlaRFarmaCorneIILawSchooI
...... x redFleldmgI\/IorganLeW|s&Bock|us
...... : aV|dCFrederlckKelloggHuberHansenToddEvans&FlgeI
...... ¥ RussellFrlsberStmsonMorrlsonHeckerLLP
...... ; rlanCGrlfflnCIeanEnergySystemslnc
...... z usanTsmGrundmannUSCongressOfflceofCompllance
...... ¥ |chaeIEHerzBenjammNCardozoSchooIofLaw
...... = IenaKaganSupremeCourtoftheUS
...... 5 auIDKamenarFormerIyWashlngtonLegaIFoundatlon
JohnMKamensky ........ T e
...... & é'l'l'ﬂ}""'"'"""'"'"""'Iz'é't'z'é'ﬁ""'"'"""I'\'I'éi/'\}"\'("c')'r'l'{Uﬁi%}'s:iﬁ'fgé'ﬁ'aal"Bi"'I'_'éi\'f\}f"aiﬁdu't'r'lé"lf"éaéé'té"""m
Group
...... - obertAKatzmannUSCourtoprpeaIsfortheSecondClrcun
...... A |chardJLelghtonFormerIyKeIIer&HeckmanLLP
...... A onaldLevmWashmgtonUmversnySchooIofLaW
...... A 'é{r'f'lfi'.""'"'"""'"'""I'_'é'\'/'i'ﬁé'(')'r'{"""'"Be'id}i'r't'ﬁéﬁt"b'i"'I'—'I'é'é'l't'ﬁ'éc"ill'[j}ﬁéﬁusué'r'\'/'i"c'éé"(')"ff'i'c'é'af'm""""m
Inspector General
JerryLMashawYaIeLawSchooI ........................................................................
...... - andolphJMayFreeStateFoundatlon
...... X |naMendelsonUmver5|tyofM|ch|ganLawSchooI
...... R |II|anEMetzgerCqumblaLawschooI
......J..é.rﬁ.ég.é......................M.i.l.l.é.r.:.i.I.I..........I.:.(.).Frﬁg.r.l.g.é.ﬁi.gé..(.).f.M&HE.é;..éaa.é.é.t.;..gﬁa.ﬁéaé}a..ﬁaaé .......
Commission
AIanBMorrlsonTheGeorgeWashmgtonUnlversnySchooIofLaw ................
...... : aV|dWOgdenWllmerCutIerPlckermgHaIe&Dorr
...... z allyannePaytonUnlver3|tyofM|ch|ganLawSchooI
...... & |chardJPlerceJrTheGeorgeWashmgtonUmversﬂyLawSchooI
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Richard L. Revesz New York University School of Law
JonathanRoseSandraDayOConnorCoIIegeofLawArlzonaStateUn|v
TeresaWynnRoseboroughTheHomeDepot ........................................................................
...... ; onSmlthFormerlylnternalRevenueSerwce
...... T T
...... 3 tanleySporklnGaveIConsuItlngGroup
...... % ennethStarrBaonrUnlversnySchoolofLaW
...... i Dl
JamesJT022|CenterforRegulatoryEffectlveness .........................................
...... 2 auIRVerkunCenterforAmerlcanProgressandNatlonaIAcademyof

Public Administration
JohnVlttoneFormerIyDepartmentofLabor .................................................
...... 5 aV|dCVladeckGeorgetownUmversﬂyLawCenter
e WalkerJrUSCourtoprpeaIsfortheSecondClrcun ..........................
R T WebsterFormerIyMlllbankTweedHadIey&McConLLP ................
...... A e A v e
...... - |chardEW|IeyW|IeyRe|nLLP
“StephenF. Williams  U.S. Court of Appeals for the District of Columbia Circuit
AlllsonMZlevePubllcC|t|zenL|t|gat|onGroup ................................................

Blake Emerson UCLA School of Law
o narew e EMOY L TREREQUIBLOTY GIOUD | e
Jeffrey Lubbers American University Washington College of Law

Appendix E: Recommendations and Statements Adopted 2010 — 2017:

e Recommendation 2017-1 — Adjudication Materials on Agency Websites provides
guidance regarding the online dissemination of administrative adjudication materials. It
offers best practices and factors for agencies to consider as they seek to increase the
accessibility of adjudication materials on their websites and maintain comprehensive,
representative online collections of adjudication materials, consistent with the
transparency objectives and privacy considerations of the Freedom of Information Act
and other relevant laws and directives.

e Recommendation 2017-2 — Negotiated Rulemaking and Other Options for Public
Engagement offers best practices to agencies for choosing among several possible
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methods—among them negotiated rulemaking—for engaging the public in agency
rulemakings. It also offers best practices to agencies that choose negotiated rulemaking
on how to structure their processes to enhance the probability of success.

Recommendation 2017-3 — Plain Language in Regulatory Drafting identifies tools and
techniques agencies have used successfully to write regulatory documents (including
rulemaking preambles and guidance documents) using plain language, proposes best
practices for agencies in structuring their internal drafting processes, and suggests ways
agencies can best use trainings and other informational resources.

Recommendation 2017-4 — Marketable Permits provides best practices for structuring,
administering, and overseeing marketable permitting programs for any agency that has
decided to implement such a program.

Recommendation 2017-5 — Agency Guidance Through Policy Statements provides best
practices to agencies on the formulation and use of policy statements. It lists steps that
agencies can take to remain flexible in their use of policy statements and to encourage,
when appropriate, public participation in the adoption or modification of policy
statements.

Recommendation 2017-6 — Learning from Regulatory Experience offers advice to
agencies on learning from different regulatory approaches. It encourages agencies to
collect data, conduct analysis at all stages of the rulemaking lifecycle (from pre-rule
analysis to retrospective review), and solicit public input at appropriate points in the
process.

Recommendation 2017-7 — Regulatory Waivers and Exemptions provides best practices
to agencies in structuring their waiver and exemption procedures for regulatory
requirements. It encourages transparency and public input by asking agencies to consider
establishing standards and procedures for approval of waivers and exemptions and to
seek public comments in developing standards and procedures and in approving
individual waivers and exemptions.

Recommendation 2016-1 — Consumer Complaint Databases encourages agencies that
make consumer complaints publicly available through online databases or downloadable
data sets to adopt and publish written policies governing the dissemination of such
information to the public. These policies should inform the public of the source and
limitations of the information and permit entities publicly identified to respond or request
corrections or retractions

Recommendation 2016-2 — Aggregate Agency Adjudication provides guidance to
agencies on the use of aggregation techniques to resolve similar claims in adjudications.
It sets forth procedures for determining whether aggregation is appropriate. It also
considers what kinds of aggregation techniques should be used in certain cases and offers
guidance on how to structure the aggregation proceedings to promote both efficiency and
fairness.
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Recommendation 2016-3 — Special Procedural Rules for Social Security Litigation in
District Court encourages the Judicial Conference of the United States to develop a
uniform set of procedural rules for cases under the Social Security Act in which an
individual seeks district court review of a final administrative decision of the
Commissioner of Social Security pursuant to 42 U.S.C. § 405(g).

Recommendation 2016-4 — Evidentiary Hearings Not Required by the Administrative
Procedure Act offers best practices to agencies for structuring evidentiary hearings that
are not required by the Administrative Procedure Act. It suggests ways to ensure the
integrity of the decisionmaking process; sets forth recommended pre-hearing, hearing,
and post-hearing practices; and urges agencies to describe their practices in a publicly
accessible document and seek periodic feedback on those practices.

Recommendation 2016-5 — The Use of Ombuds in Federal Agencies takes account of
the broad array of federal agency ombuds offices that have been established since the
time of Recommendation 90-2. The recommendation suggests that agencies and
Congress consider creating additional ombuds offices where they may be of benefit. It
also emphasizes the importance of adherence by ombuds to the three core standards of
independence, confidentiality, and impartiality, and identifies best practices for the
operation, staffing, and evaluation of federal agency ombuds offices.

Recommendation 2016-6 — Self-Represented Parties in Administrative Hearings offers
best practices for agencies dealing with self-represented parties in administrative
hearings. Recommendations include the use of triage and diagnostic tools, development
of a continuum of services to aid parties, and re-evaluation and simplification of existing
hearing practices, where possible. The project builds on the activity of a working group
on Self-Represented Parties in Administrative Hearings that is co-led by the
Administrative Conference and the Department of Justice’s Office for Access to Justice.

Recommendation 2015-1 — Promoting Accuracy and Transparency in the Unified
Agenda offers proposals for improving the accuracy and transparency of the Unified
Agenda of Federal Regulatory and Deregulatory Actions. Among other things, it urges
agencies to consider providing relevant updates between Agenda reporting periods,
offers recommendations for ensuring that Agenda entries are properly categorized by
projected issuance date and status, and encourages agencies to provide notice when
entries are removed from the Agenda.

Recommendation 2015-2 - Technical Assistance by Federal Agencies in the Legislative
Process offers best practices for agencies when providing Congress with technical
drafting assistance. It is intended to apply to situations in which Congress originates the
draft legislation and asks an agency to review and provide expert technical feedback on
the draft without necessarily taking an official substantive position.
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Recommendation 2015-3 - Declaratory Orders identifies contexts in which agencies
should consider the use of declaratory orders in administrative adjudications. It also
highlights best practices relating to the use of declaratory orders.

Recommendation 2015-4 - Designing Federal Permitting Programs describes different
types of permitting systems and provides factors for agencies to consider when designing
or reviewing permitting programs. It encourages agencies that adopt permitting systems
to design them so as to minimize burdens on the agency and regulated entities while
maintaining required regulatory protections.

Statement # 19 (Adopted 9/25/2015) examines judicial application of an issue exhaustion
requirement in preenforcement review of administrative rulemaking.

Recommendation 2014-1 - Resolving FOIA Disputes Through Targeted ADR
Strategies addresses more effective use of alternative dispute resolution (ADR)
approaches to help resolve disputes arising under the Freedom of Information Act
(FOIA). The OPEN Government Act of 2007 created the Office of Government
Information Services (OGIS), a part of the National Archives and Records
Administration, to assist in the resolution of FOIA disputes through use of mediation and
other ADR techniques. The recommendation suggests ways that OGIS can maximize the
effectiveness of its resources for this purpose. The recommendation also suggests steps
agencies can take to prevent or resolve FOIA disputes, including cooperating with OGIS
and making FOIA staff and requesters aware of OGIS services.

Recommendation 2014-2 - Government in the Sunshine Act highlights best practices
designed to enhance transparency of decision making at multi-member boards and
commissions subject to the Government in the Sunshine Act. The recommendation urges
covered agencies to provide a description of the primary mechanisms for conducting
business, describe substantive business disposed of outside of open meetings subject to
the Act (with appropriate protections for information made exempt from disclosure), and
exploit new technologies to disseminate relevant information more broadly.

Recommendation 2014-3 - Guidance in the Rulemaking Process identifies best
practices for agencies when providing guidance in preambles to final rules. It suggests
ways that agencies can improve the drafting and presentation of these preambles,
including making it easier to identify any guidance content. The recommendation also
urges agencies to ensure that users of their websites can easily locate the required small
entity compliance guides.

Recommendation 2014-4 - “Ex Parte” Communications in Informal Rulemaking
provides guidance and best practices to agencies for managing "ex parte"
communications between agency personnel and nongovernmental interested persons
regarding the substance of informal rulemaking proceedings conducted under 5 U.S.C. §
553.
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Recommendation 2014-5 - Retrospective Review of Agency Rules examines agencies’
procedures for reanalyzing and amending existing regulations and offers
recommendations designed to promote a culture of retrospective review at agencies.
Among other things, it urges agencies to plan for retrospective review when drafting new
regulations; highlights considerations germane to selecting regulations for reevaluation;
identifies factors relevant to ensuring robust review; and encourages agencies to
coordinate with the Office of Management and Budget, other agencies, and outside
entities (including stakeholders and foreign regulators) when designing and conducting
retrospective reviews.

Recommendation 2014-6 — Petitions for Rulemaking identifies agency procedures and
best practices for accepting, processing, and responding to petitions for rulemaking. It
seeks to ensure that the public's right to petition is a meaningful one, while still
respecting the need for agencies to retain decisional autonomy. Building upon ACUS’s
previous work on the subject, it provides additional guidance that may make the
petitioning process more useful for agencies, petitioners, and the public.

Recommendation 2014-7 — Best Practices for Using Video Teleconferencing for
Hearings offers practical guidance regarding how best to conduct video hearings, and
addresses the following subjects: equipment and environment, training, financial
considerations, procedural practices, fairness and satisfaction, and collaboration among
agencies. It also provides for the development of a video hearings handbook by ACUS’s
Office of the Chairman.

Recommendation 2013-1 — Improving Consistency in Social Security Disability
Adjudication identifies ways to improve the adjudication of Social Security disability
benefits claims before administrative law judges and the Social Security Administration’s
Appeals Council, suggests changes to the evaluation of opinion evidence from medical
professionals, and encourages the SSA to enhance data capture and reporting. As
announced in the Unified Agenda, the Administration is working on proposed regulations
that would implement much of this recommendation.

Recommendation 2013-2 — Benefit-Cost Analysis at Independent Regulatory Agencies
highlights a series of best practices directed at independent regulatory agencies in the
preparation of benefit-cost analyses that accompany proposed and final rules.

Recommendation 2013-3 - Science in the Administrative Process promotes transparency
in agencies’ scientific decision-making, including: articulation of questions to be
informed by science information; attribution for agency personnel who contributed to
scientific analyses; public access to underlying data and literature; and conflict of interest
disclosures for privately funded research used by the agencies in licensing, rulemaking,
or other administrative processes.

Recommendation 2013-4 - Administrative Record in Informal Rulemaking offers best

practices for agencies in the compilation, preservation, and certification of records in
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informal rulemaking, and it supports the judicial presumption of regularity for agency
administrative records except in certain limited circumstances.

Recommendation 2013-5 - Social Media in Rulemaking addresses the various policy
and legal issues agencies face when using social media in rulemaking. The
recommendation examines whether and when agencies should use social media to
support rulemaking activities. It also seeks to identify relevant issues, define applicable
legal and policy constraints on agency action, resolve legal uncertainty to the greatest
extent possible, and encourage agencies to find appropriate and innovative ways to use
social media to facilitate broader, more meaningful public participation in rulemaking
activities.

Recommendation 2013-6 - Remand without Vacatur examines judicial remand of an
agency decision for further consideration while allowing the decision to remain in place.
It examines this remedy and equitable factors that may justify its application. The
recommendation offers guidance for courts that remand agency actions and for agencies
responding to judicial remands.

Recommendation 2013-7 - Review of GPRA Modernization Act of 2010 examines the
Act’s requirements for cross-agency collaboration; identifies existing constraints to
collaboration; highlights tools available to help agencies collaborate; and recommends
potential new or enhanced avenues of collaboration.

Statement #18 - Improving the Timeliness of OIRA Regulatory Review (adopted
December 6, 2013) highlights potential mechanisms for improving review times of rules
under review by the Office of Information and Regulatory Affairs (OIRA), including
promoting enhanced coordination between OIRA and agencies prior to the submission of
rules, encouraging increased transparency concerning the reasons for delayed reviews,
and ensuring that OIRA has adequate staffing to complete reviews in a timely manner.

Recommendation 2012-1 - Regulatory Analysis Requirements addresses the issue of
agencies having to comply with numerous regulatory analysis requirements created by
statute and executive orders. The recommendation is supported by an extensive report
that includes an appendix charting all of the regulatory analysis requirements of the 100
major rules subject to OMB review in 2010. The goal of the recommendation is to ensure
agencies fulfill the regulatory analysis requirements efficiently and to enhance the
transparency of the process. Agencies, the Congress, the President, and OMB’s OIRA are
all encouraged to play a role in this effort.

Recommendation 2012-2 - Midnight Rules addresses several issues raised by the
publication of rules in the final months of a presidential administration and offers
proposals for limiting the practice by incumbent administrations and enhancing the
powers of incoming administrations to review midnight rules.

Recommendation 2012-3 - Immigration Removal Adjudication addresses the problem of
case backlogs in immigration removals and suggests ways to enhance efficiency and
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fairness in these cases. Much of the recommendation was incorporated into the bipartisan
immigration legislation (S. 744) that passed the Senate in 2013.

Recommendation 2012-4 - Paperwork Reduction Act addresses a variety of issues that
have arisen since the Act was last revised in 1995, including those arising from the
emergence of new technologies. The proposal offers suggestions for improving public
engagement in the review of information collection requests and for making the process
more efficient for the agencies and OMB.

Recommendation 2012-5 - Improving Coordination of Related Agency Responsibility
addresses the problem of overlapping and fragmented procedures associated with
assigning multiple agencies similar or related functions, or dividing authority among
agencies. This recommendation proposes reforms aimed at improving coordination of
agency policymaking, including joint rulemaking, interagency agreements, and agency
consultation provisions.

Recommendation 2012-6 - Reform of 28 U.S.C. 8 1500 urges Congress to repeal Section
1500, which divests the United States Court of Federal Claims of jurisdiction when a
plaintiff has claims against the government based on substantially the same operative
facts pending in another court, and replace it with a provision that would create a
presumption that in such circumstances, later-filed actions would be stayed. In 2015, the
House Judiciary Committee favorably reported a bill in accordance with this
recommendation and a companion ABA resolution endorsing the recommendation.

Recommendation 2012-7 - Third-Party Programs to Assess Regulatory Compliance
addresses issues that arise when agencies develop programs in which third parties assess
whether regulated entities are in compliance with regulatory standards and other
requirements. In some areas of regulation, Congress has directed agencies to develop a
third-party program; in others, regulatory agencies have developed programs under
existing statutory authority. The recommendation sets forth guidance for federal agencies
that are establishing, or considering establishing, such programs.

Recommendation 2012-8 - Inflation Adjustment for Civil Penalties addresses agency
adjustments to civil monetary penalties under the Federal Civil Penalties Inflation
Adjustment Act (28 U.S.C. 2461 note). The recommendation urges Congress to change
the current statutory framework by which agencies periodically adjust their penalties to
address three provisions that result in penalty adjustments that may not track the actual
rate of inflation. It also advises agencies to adjust their penalties for inflation as required
by law. As urged by the Administration, Congress implemented the recommendation in
the Bipartisan Budget Act of 2016. The inflation-adjustment provisions of that Act will
increase general revenues to the government by $1.3 billion over the next ten years.

Recommendation 2011-1 - Legal Considerations in e-Rulemaking addresses legal
issues associated with e-rulemaking and recommends best practices in dealing with them.
These include whether agencies can require electronic filing, how they should address
copyright and privacy concerns, whether and under what framework they can solicit
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comments through social media, and whether any amendments to the Administrative
Procedure Act would be appropriate to address such issues.

Recommendation 2011-2 - Rulemaking Comments addresses certain best practices for
agencies to consider in conducting the “comment” aspect of traditional notice-and-
comment rulemaking under the Administrative Procedure Act. The recommendation
addresses a possible minimum period for comments, standards for extension of the
comment period, availability of comments to the public and provision for reply
comments, whether agency delays may require updated comment periods, and the
circumstances warranting confidentiality of material filed in public comments.

Recommendation 2011-3 - Government Contractor Ethics addresses the increasing use
of contractors in government and asks the Federal Acquisition Regulation Council to
adopt revisions regarding compliance standards for government contractor employees
relating to personal conflicts of interest and use of certain non-public information. In
February 2013, the American Bar Association’s House of Delegates adopted a
resolution—based on Recommendation 2011-3—urging federal action to minimize
government contractor personal conflicts of interest.

Recommendation 2011-4 - Video Hearings addresses best practices for the use of video
hearings by federal government agencies with high volume case loads as a means of
reducing caseload backlog and conducting more efficient adjudication.

Recommendation 2011-5 - Incorporation by Reference addresses ways in which
agencies publish rules that refer to standards or other materials that have been published
elsewhere. The recommendation proposes ways to ensure that materials subject to
incorporation by reference are reasonably available to the regulated community and other
interested parties, to update regulations that incorporate by reference, and to navigate
procedural requirements and drafting difficulties when incorporating by reference. The
Office of the Federal Register (OFR), among other agencies, has relied heavily on this
recommendation in setting its regulatory policies. In late 2014, in fact, the OFR
implemented the recommendation in a final rule modifying its long-standing
requirements for incorporation by reference in all federal regulations.

Recommendation 2011-6 - International Regulatory Cooperation addresses how United
States regulators can interact with foreign authorities to accomplish their domestic
regulatory missions and eliminate unnecessary non-tariff barriers to trade. The project
updates Administrative Conference Recommendation 91-1, Federal Agency Cooperation
with Foreign Government Regulators. The recommendation includes proposals for
enhanced cooperation and information gathering, more efficient deployment of limited
resources, and better information exchanges. The key features of this recommendation
were incorporated into Executive Order 13609.

Recommendation 2011-7 - FACA in the 21 Century addresses the administrative load
imposed by Federal Advisory Committee Act (FACA) and offers proposals to Congress,
the General Services Administration, and agencies that use advisory committees, to

- 42 -
ACUS FY19 Congressional Budget Justification



alleviate certain procedural burdens associated with the existing regime, clarify the scope
of the Act, and enhance the transparency and objectivity of the advisory committee
process.

Recommendation 2011-8 - Agency Innovations in e-Rulemaking addresses ways in
which agency innovations and best practices can engage the public in rulemaking
activities at low cost to the government.

Recommendation 2010-1 - Regulatory Preemption addresses agency procedures for
determining whether to preempt state law. The recommendation presents best practices
by federal agencies in implementing the requirements of Executive Order 13132 and the
President’s May 2009 memorandum governing agency preemption of state law, including
procedures for securing meaningful participation by state and local government officials
in the process of considering questions of federal preemption.
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