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SPECIALIZED COURTS IN
ADMINISTRATIVE LAW

Harold H. Bruff*

n administrative law, specialized courts are a nostrum for occasional use
(prn).l They offer important institutional advantages, yet at a price that

has restricted their use. Their existence has owed more to history than to
any grand theory of government organization. Congress has created,
restructured, and abandoned particular courts, sometimes seeming merely
to tinker with them. They have coexisted with generalist courts that decide
many issues which appear to be equally good-or bad-candidates for
separate treatment.

Today, caseload pressures on the federal courts have led to renewed inter-
est in creating or expanding specialized courts to relieve the crush.2 Since
institutional change should pursue principle as well as expediency, I write
to offer considerations bearing on the use of these courts in administrative
law, and to suggest creation of a new administrative court with jurisdiction
over cases meeting certain criteria.

All three constitutional branches have performed specialized adjudica-
tion, in ways that present only subtle functional distinctions. Our govern-
ment includes Article I legislative courts, Article II executive adjudicators,
and Article III judges with specialized dockets. Although no very clear nor-
mative or constitutional theory has emerged to limit congressional alloca-
tions of business among these entities, courts and commentators do display
concerns that guide prescriptive analysis. A rough consensus exists that some
issues should remain in generalized federal courts, and that others rest com-
fortably in specialized fora.

My goal here is to unravel the rather tangled history of specialized adju-

*John S. Redditt Professor of Law, University of Texas at Austin. This article was also
a report to the Administrative Conference of the United States. I thank the Conference and
its able staff for their assistance, but they are not responsible for the views expressed herein.

'1 review below the history of the specialized courts that have special significance for
administrative review. There are others, for example Bankruptcy Courts, the Court of Mil-
itary Appeals, the Foreign Intelligence Surveillance Court, and the Special Court, Regional
Rail Reorganization Act of 1973.

2See, e.g., REPORT OF THE FEDERAL COURTS STUDY COMMITTEE (1990); AMERICAN BAR

ASSOCIATION STANDING COMMITTEE ON FEDERAL JUDICIAL IMPROVEMENTS, THE UNITED
STATES COURTS OF APPEALS: REEXAMINING STRUCTURE AND PROCESS AFTER A CENTURY

OF GROWTH (1989).
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dication enough to identify the programs where it seems most usefully
employed, and to offer some principles for its architecture. After a quick
review of general considerations bearing on specialized courts, I canvass
their history to date. The historical record is mixed enough to induce con-
sideration of the merits of varying degrees of independence for adjudicators
both inside and outside agencies. Some notes on identifiable constitutional
considerations then precede conclusions regarding the best uses of special-
ized courts in modern administrative law.

I. THE BENEFITS AND COSTS OF SPECIALIZED COURTS

The general benefits and costs of specialized courts are well known.3 First,
they relieve the caseload burdens of other courts, perhaps substantially.
Gauging docket relief is not, however, a matter of simply counting filings
shifted from one court to another. What matters is the amount of time and
effort spared the judges. The federal judiciary has compensated for case-
loads that rise faster than new judgeships by deciding many cases in a more
summary manner (for example without argument or opinion) and by dele-
gating many tasks to law clerks and other support personnel, whose numbers
have multiplied. 4 Cases that now occupy the summary docket do not nec-
essarily deserve such treatment-they yield to cases placing higher claims
on the judges' time. Victims of this process of triage could receive more
attention in alternate fora, while somewhat relieving the strain on the most
overloaded part of the system. And some business that now receives the full
attention of federal judges could be shunted elsewhere, for maximum case-
load relief. Yet caution is necessary-devotion of scarce resources to exist-
ing cases implies their importance. So the trick is to find the cases that
impose the greatest burdens on the courts compared to their importance.

Second, specialized judges can become expert in the substantive and pro-
cedural issues surrounding particular programs, especially highly technical
ones. More accurate decisions should result. Expertise can take several forms.
Some subjects draw on extralegal training, for example the use of engi-
neering and science in patents or environmental law. Much of this sort of
expertise relates to issues of fact and policy. Although it would not be effi-
cient for generalized courts to emphasize expensive training in the back-
ground of their judges or staff, the opposite may be true of specialized
courts. Legal expertise, as in tax, may depend on long study of a complex
body of law. Here also, a generalized court may waste knowledge that a
specialized one could seek-or could develop through exposure to its docket.

3The considerations that I outline in this section are discussed in Dreyfuss, Specialized
Adjudication, 1990 B.Y.U. L. REV. 377, 377-82; Revesz, Specialized Courts and the Adminis-
trative Lawmaking System, 138 U. PA. L. REV. 1111, 1116-21 (1990);Jordan, Specialized Courts:
A Choice?, 76 Nw. U. L. REV. 745, 747-48 (1981); Currie & Goodman, Judicial Review of
Federal Administrative Action: Quest for the Optimum Forum, 75 COLUM. L. REV. 1, 62-74 (1975).4 R. POSNER, THE FEDERAL COURTS, CRISIS AND REFORM ch. 4 (1985).
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Third, division of labor promotes efficiency. Due to expertise and a lim-
ited caseload, specialized courts can produce expeditious decisions. The
number of judges can be adjusted to the historical caseload. There is, how-
ever, some special vulnerability to exogenous factors affecting the under-
lying controversies. For example, the number of social security disability
cases rose sharply in the early 1980s, and then receded. 5

Finally, specialized courts reduce or eliminate intercourt conflicts, pro-
moting a uniform national body of law. A pattern of conflicting court orders,
uncertainty about the law, and forum shopping has traditionally led to the
establishment of specialized courts. This advantage has special importance
now that caseloads have effectively decentralized the federal courts by
removing the likelihood of Supreme Court review of most courts of appeals
decisions. 6 A single, specialized court can articulate a unitary body of law in
a way that thirteen courts of appeals cannot approach.

A primary cost of specialization is loss of the generalist perspective. A
premise of our nation's usual resort to courts of general jurisdiction is that
sound decisionmaking results from exposure to a wide range of problems,
rather than from initiation into an arcane set of mysteries. Generalization
has two related benefits. Some loosely related legal issues may produce direct
cross-fertilization of insights. More often, a wider perspective aidsjudgment
by forestalling the exaggerated importance that long immersion may lend
to some social problem. A broadened perspective may be especially impor-
tant in those who review the action of bureaucracies that are themselves
narrowly focused.

Also, specialization may diminish the prestige of a court. It will be staffed
by lower-caliber judges, those who can tolerate life on the assembly line.
Loss of prestige can fundamentally impair a court's power. Part of a court's
success in obtaining compliance with its mandates flows from the respect
others have for it. Depending on the subject matter that is segregated, there
is also a risk of impairing the remaining generalist courts by leaving them
with less interesting fare.

Specialization can produce bias problems, in two ways. First, the appoint-
ments process may be distorted as nominees are selected and confirmed for
their views on specific issues. Pressure on the appointing authority flows
from two sources. Interest groups affected by a court's decisions have a
strong incentive to advance their allies. Yet groups vary in their intrinsic
cohesion and their ability to overcome free rider effects to achieve effective
organization. Government programs that affect relatively diffuse and dis-
organized segments of the public, for example some benefits programs, may
not encounter forceful interest group response, although segments of the

5Galanter, The Life and Times of the Big Six: or, The Federal Courts Since the Good Old Days,
1988 Wis. L. REv. 921, 929-31.

6See Strauss, One Hundred Fifty Cases per Year: Some Implications of the Supreme Court's
Limited Resources for Judicial Review of Agency Action, 87 COLUM. L. REV. 1093 (1987).
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bar that serve such groups can sometimes act as surrogates.7 Agencies
reviewed by a court will always take an active interest in appointments to it.
They will discover insight and eminence in their own alumni.

Even if initially disinclined to press for favorable appointments, both
interest groups and agencies may feel a need to offset the activities of the
other. To be sure, the net effect of the process may be to cancel out these
interested influences, although it takes some faith to believe that will occur.
In any event, the pool of eligible candidates may consist of former agency
staff and a specialized segment of the bar. To the extent that qualifications
for the court converge with those for the principal executive positions in
the agency reviewed, excessive convergence of perspective in agency and
court may also occur. These problems of litmus tests and limited pools do
not usually confront generalist courts.

Second, specialization can distort application of the review standard.
Growing expertise may lead courts to substitute theirjudgment for an agency,
creating an overly dominant oversight body. On the other hand, such a
court can become too friendly with an agency that it reviews regularly, or
with interests that dominate it. Those who litigate repeatedly before a par-
ticular court possess natural advantages over occasional participants., Again,
these effects will not always counterbalance even when both agencies and
interest groups regularly appear. Moreover, it is difficult for outside mon-
itors in Congress or the public to identify distortions in the standard.
Although gross rates of reversal may be suggestive, the frame of reference
is suspect. For example, a high rate of reversal compared to generalist courts
with similar responsibilities (if there are any) may mean that review is too
stringent, or only that the agency is unusually inept.

II. A BRIEF HISTORY OF SPECIALIZED COURTS

Specialized courts of past and present have manifested the foregoing
advantages and disadvantages, in a balance that lies in the eyes of the
observer. Obviously, the stakes are high. I review the history of these courts
briefly to identify lessons about their future prospects.

A. The Federal Circuit and Its Predecessors

In 1982, Congress formed the Court of Appeals for the Federal Circuit
(CAFC)9 by combining and rearranging courts whose long existence testifies
to some success. The evolution of these courts and the nature of their treat-
ment in 1982 reveal both the ad hoc approach of Congress to these issues

7M. OLSON, JR., THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY
OF GROUPS ch. 6 (1968).

8Galanter, Why the "Haves" Come Out Ahead: Speculations on the Limits of Legal Change, 9
LAW & Soc'Y REV. 95, 97-104 (1974).

'Federal Courts Improvements Act, Pub. L. No. 97-164, 96 Stat. 25 (1982) (codified in
scattered sections of 28 U.S.C.). See generally Adams, The Court of Appeals for the Federal
Circuit: More Than a National Patent Court, 49 Mo. L. REV. 43 (1984).
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and the inefficiencies that have sometimes resulted. In addition, the struc-
ture of the new CAFC provides a possible model for other specialized courts.

The CAFC took over some functions of our first permanent specialized
court, the Court of Claims, which was established in 1855 to relieve Con-
gress of the burden of deciding claims against the United States. ' 0 Although
Congress meant it to be an Article III court, the Supreme Court initially
refused to review its judgments because they were subject to administrative
review." The Court of Claims evolved into an appellate forum, reviewing
decisions of commissioners that it appointed. Its major responsibilities were
to adjudicate contract and other nontort claims under the Tucker Act.' 2

Congress folded its appellate functions into the new CAFC, and created a
new Article I trial court, the Claims Court.' 3

The most important element of the CAFC is the former Court of Customs
and Patent Appeals (CCPA).' 4 It began as the Court of Customs Appeals in
1909. The court, created to relieve the dockets of the circuit courts of cus-
toms matters, heard appeals from a succession of customs adjudicators.' 5

The CCPA became an odd hybrid in 1929, when Congress responded to
longstanding calls for expertise and uniformity in patent matters by adding
jurisdiction over appeals from the Commissioner of Patents.' 6 A more pro-
saic purpose may account for passage of this legislation, however. Congress

10Act of Feb. 24, 1855, ch. 122, 10 Stat. 612; see generally 2 W. COWEN, P. NICHOLS &
M. BENNETT, THE UNITED STATES COURT OF CLAIMS: A HISTORY (1978).

"Gordon v. United States, 69 U.S. (2 Wall.) 561 (1864). Curative legislation then removed
the offending provision. Act of March 17, 1866, ch. 19, 14 Stat. 9.

'2Act of March 3, 1887, ch. 359, 24 Stat. 505. It also had, however, some administrative
duties to report to Congress on private relief bills. In 1933, the Supreme Court once again
held the Court to be an Article I entity. Williams v. United States, 289 U.S. 553 (1933).
Eventually, Congress once again brought it back within Article III; Act ofJuly 28, 1953, 67
Stat. 226; see S. REP. No. 261, 83d Cong., 1st Sess. (1953). This time, the Supreme Court
acquiesced. Glidden Co. v. Zdanok, 370 U.S. 530 (1962).

'328 U.S.C. §§ 171-77 (1988). The Claims Court retains the duty to report to Congress
on private bills. 28 U.S.C. §§ 1492, 2509 (1988). Staffed by the commissioners of the defunct
Court of Claims, it rides circuit nationwide.

'4Act of August 5, 1909, § 29, ch. 6, 36 Stat. 11, 105. My history of this court is drawn
from G. RICH, A BRIEF HISTORY OF THE UNITED STATES COURT OF CUSTOMS AND PATENT

APPEALS (1980); F. FRANKFURTER &J. LANDIS, THE BUSINESS OF THE SUPREME COURT 174-
84 (1928); H. FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 154-61 (1973); Nathan-
son, The Administrative Court Proposal, 57 VA. L. REV. 996, 1008-09 (1971).

'"These were: the old Board of General Appraisers, Act of June 10, 1890, Ch. 407, § 12,
26 Stat. 131, 137; an Article I Customs Court, Act of June 17, 1930, Ch. 497, § 518, 46
Stat. 590, 737; an Article III Customs Court, Act of July 14, 1956, ch. 589, 70 Stat. 532;
and the Article III Court of International Trade, Pub. L. No. 96-417, 94 Stat. 1727 (1980).
The CIT was given broad jurisdiction over international trade matters in an effort to stem
jurisdictional confusion with the district courts. H. REP. No. 1235, 96th Cong., 2d Sess. 18-
19 (1980). See generally Cohen, The New United States Court of International Trade, 20 COLUM.
J. TRANSNAT'L L. 277 (1981). The CIT has been relatively free of controversy. Dreyfuss,
supra note 3, at 403.

'6Act of March 2, 1929, ch. 488, 45 Stat. 1475.
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transferred patent appeals from an overburdened D.C. Circuit to an unde-
rutilized group of customs judges. I7

Unhappily, creation of the CCPA did little to consolidate decision of pat-
ent law. Regional federal courts continued to hear many patent and trade-
mark infringement suits. Eminent federal judges complained that they did
not feel competent to decide patent litigation: "I am unable to perceive why
we should not insist on the same level of scientific understanding on the
patent bench that clients demand of the patent bar, or why lack of such
understanding by the judge should be deemed a precious asset."',,

In such a decentralized and inexpert system, intercircuit divergence was
considerable; forum shopping was rampant. 9 In addition, for two reasons
the generalist federal courts displayed an overall difference in outlook from
that of the CCPA. First, structural features of both the Patent and Trade-
mark Office (PTO) and the CCPA made them overly favorable to granting
patents. The problem was that the PTO heard ex parte applications for
patents, and the CCPA heard only appeals from denials. Second, for a time
the patent bar, which favors lenient patentability, held sway over appoint-
ments to the CCPA.20 The specialists in the PTO and the CCPA began
producing decisions at marked variance from those of the federal courts,
which accorded their decisions little respect.2

1

To correct the imbalance, Congress consolidated both patentability and
enforcement appeals in the CAFC by granting it jurisdiction over appeals
from the district courts as well as from the PTO. Hearing both sides of
patents controversies, the CAFC appears to have improved the state of the
law.2 2 The broadened perspective has allowed it to make a new tradeoff. It
supervises the PTO's grant of patents closely, but has strengthened the pre-
sumption of validity for patents once granted.23 The overall effect is to
increase the law's protection for patentees. Whether or not that is good
patent policy, the law is more unified and clear. Hence Congress is better
able to monitor and adjust patent law. A continuing disadvantage of this
scheme, however, is that many complicated fact issues, for which speciali-
zation would be helpful, are decided in the generalized district courts.2 4

In forming the CAFC, Congress sought to avoid overspecialization and

'7S. REP. No. 784, 70th Cong., 1st Sess. (1928). After some early doubts, the CCPA was
held to be an Article III court. The doubts were due to dicta in Ex parte Bakelite Corp., 279
U.S. 438 (1929). Congress legislated to clarify the court's status, Pub. L. No. 85-755, 72
Stat. 848 (1958). The Court agreed in Glidden Co. v. Zdanok, 370 U.S. 530 (1962).

18 H. FRIENDLY, supra note 14, at 157-58 (also reporting the views of Learned Hand).
19This paragraph reports conclusions of a study by Dreyfuss, The Federal Circuit: A Case

Study in Specialized Courts, 64 N.Y.U. L. REV. 1 (1989).20Baum,Judicial Specialization, Litigant Influence, and Substantive Policy: The Court of Customs
and Patent Appeals, I I LAW & Soc'v REV. 823, 837-43 (1977).21The Supreme Court once remarked: "We have observed a notorious difference between
the standards applied by the Patent Office and by the courts." Graham v. John Deere Co.,
383 U.S. 1, 18 (1966).22Dreyfuss, supra note 19, at 74, so concludes.

231d. at 21-26.
24Dreyfuss, supra note 3, at 411.
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capture by creating "a varied docket spanning a broad range of legal issues."2 5

In addition, the court must rotate its judges among panels, to ensure expo-
sure to the entire docket. 26 Along with patents and customs matters, the
CAFC hears appeals from the Claims Court, the Court of International
Trade, the International Trade Commission, the Merit Systems Protection
Board, and certain other agency and district court decisions .2 The court
has received mixed reviews for its performance of these other functions.2 8

There is also some nagging jurisdictional uncertainty, although Congress
tried to minimize it by assigning the court general review authority for par-
ticular trial fora and programs. 2 9

B. The Commerce Court

The "Banquo's ghost" at any discussion of specialized courts is the Com-
merce Court, which had a brief, unhappy life from 1910-13 .30 Citing needs
for expertise, expedition, and uniformity, President Taft proposed a court
to review decisions of the Interstate Commerce Commission. Even as Con-
gress complied, however, charges emerged that the court would favor the
railroads.3' The court soon found itself in a political maelstrom, without
allies-not even the railroads, which were supposed to have captured it.
"[T]he Commerce Court entered an environment partial to the Commission
and distrustful of courts. With undoubted courage and disinterestedness the
Court, heedless of the public temper, promptly began to reverse the Com-
mission and to curb its activity. '32 Although comparison of the court's rever-
sal rate of ICC orders with those of other courts does not support charges
of capture by the railroads,23 perception carried the day, and the court passed
into history.

The history of the Commerce Court may have conveyed more lessons
than were in it. The court existed at a time when specialized judicial review,
the particular body of law to be administered, and even administrative reg-

15H. R. REP. No. 312, 97th Cong., 1st Sess. 19, 31 (1981).

2628 U.S.C. § 46(b) (1988).
1

7Adams, supra note 9, at 65-67.
28Dreyfuss, supra note 3, at 404-06; see, e.g., Vaughn, Federal Employment Decisions of the

Federal Circuit, 35 AM. U.L. REv. 1037 (1986); Blatt, The Federal Circuit's 1985 Tax Cases:
The Exercise of Equity, 35 AM. U.L. REV. 1097 (1986).29Adams, supra note 9, at 68-75; Note, An Appraisal of the Court of Appeals for the Federal
Circuit, 57 S. CAL. L. REV. 301 (1984). For example, even the court's patents jurisdiction
remains somewhat incomplete and uncertain, because it does not decide issues arising as
defenses in district court. The CIT, which the CAFC reviews, also suffers jurisdictional
problems. Cohen, Recent Decisions of the Court of International Trade Relating to Jurisdiction: A
Primer and a Critique, 58 ST. JOHN'S L. REv. 700 (1984).

I0My history of the court is drawn from Dix, The Death of the Commerce Court: A Study in
Institutional Weakness, 8 AM.J. LEGAL Hisi. 238 (1964); F. FRANKFURTER &J. LANDIS, supra
note 14, at 153-74; Nathanson supra note 14, at 1004-08; the allusion is Judge Friendly's,
supra note 14, at 188.

'IS. REP. No. 355, 61st Cong., 2d Sess. (1910).
32F. FRANKFURTER &J. LANDIS, supra note 14, at 165.
"Dix, supra note 30, at 246 (Commerce Court reversal rate of 41% for ICC; 69% in

circuit courts).

SUMMER 1991

HeinOnline -- 43 Admin. L. Rev. 335 1991



43 ADMINISTRATIVE LAW REVIEW 329

ulation were new, evolving, and productive of widespread controversy. Nev-
ertheless, the enduring warning is that no specialized court should be created
to oversee a single agency that deals with a single powerful interest group.
Even if the court did not in fact favor the railroads, the speed with which it
lost public confidence is instructive. Indeed, had the court survived, the
railroads would have had every incentive to try to capture it.14

C. The Tax Court

The Tax Court is part of a complex structure for litigating federal tax
liability." It began in 1924 as the Board of Tax Appeals, an executive agency
designed to have some independence from the Treasury Department.16 In
1969, it took its present form as an Article I court, titled the United States
Tax Court.37 Repeated attempts to assure the independence of the court
have responded to its longstanding reputation as overstaffed with former
government lawyers and, hence, biased against the taxpayer.3 8

A disgruntled taxpayer can resort to any of three trial fora: the specialized
Tax Court, the semispecialized Claims Court, or the generalized district
court.3 9 All three sit nationwide. The district courts and the Tax Court are
reviewed in the regional courts of appeals; the Claims Court in the CAFC.
The result is a highly decentralized system ofjudicial review. Commentators
have heaped abuse on it for many years, with perfect logic and little effect. 40

Not surprisingly, the Internal Revenue Service has long refused to acquiesce
in the orders of particular courts of appeals as determining how it should
administer its programs nationally.4' The Tax Court once did so as well,
but it now follows precedent of the circuit to which appeal lies from a
decision.

42

It seems unlikely that the Tax Court is progovernment today. The gov-
ernment's gross recovery rate is about one-third of deficiencies claimed. 4

3 1n 1894, Attorney General Olney cynically predicted that the ICC could be "of great
use to the railroads" if it satisfied popular desire for regulation but was lax in enforcement.
He noted that "the older such a commission gets to be, the more inclined it will be found
to take the business and railroad view of things." Quoted in M. JOSEPHSON, THE POLITICOS
526 (1938). Similar hopes or fears could well have been entertained for the court.35See generally Jordan, supra note 3, at 749-54. For its history, see H. DUBROFF, THE
UNITED STATES TAX COURT (1979).

36Revenue Act of 1924, ch. 234, § 900, 43 Stat. 253, 336. In 1942, it was renamed the
Tax Court of the United States and its members were styled judges. Revenue Act of 1942,
ch. 619, § 504, 56 Stat. 798, 957.

17Pub. L. No. 91-172, § 951, 83 Stat. 730 (1969).
"8 See H. FRIENDLY, supra note 14, at 166, reporting this perception.
-9Kramer,jurisdiction Over Civil Tax Cases, 1990 B.Y.U. L. REV. 443, 444.
4°See H. FRIENDLY, supra note 14, at 161-71 (reviewing the literature and proposing a

Court of Tax Appeals).
4'Estreicher & Revesz, Nonacquiescence by Federal Administrative Agencies, 98 YALE L.J. 679,

713-14 (1989).
4'Golsen v. Commissioner, 54 T.C. 742, 756-58, (1970), affd, 445 F.2d 985 (10th Cir.),

cert. denied, 404 U.S. 940 (1971).
4

UNITED STATES TAX COURT, ANN. REP. 11 (1988).
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Moreover, the court hears over 90% of the tax cases. 44 Since litigants have
the option of avoiding the court if they distrust it, its substantial caseload
supports its neutrality. 45 Indeed, the third of the Claims Court docket that
consists of tax cases probably reflects taxpayers avoiding adverse precedent
in their home circuit, in favor of the CAFC. 46 Any taxpayer victory there
can create national precedent, as later cases flow to Claims Court.47

Tax appeals are not welcomed in the generalist appellate courts. The
complexity of the code has for many years daunted federaljudges. (Learned
Hand lamented that "the words. . . merely dance before my eyes in a mean-
ingless procession. 48

1) As a result, the courts of appeals defer heavily to the
Tax Court, notwithstanding congressional efforts to stop the practice. 49

The specialist approach is equally suited to tax law at both the trial and
the appellate level. 50 The intellectual challenge of tax law should benefit a
specialized court by attracting able judges. Also, the breadth of the code's
impact on society tends to widen the view of the specialist and to cancel out
particular interests in the appointment process.5

1

D. The Emergency Court of Appeals and the Temporary
Emergency Court of Appeals

Like the "temporary" wartime buildings that long graced the Washington
Mall, 52 emergency appellate courts have demonstrated their capacity to out-
last the crisis that precipitated them. The Emergency Court of Appeals (ECA)
was created to exercise exclusive jurisdiction (subject to Supreme Court
review) of challenges to price and rent regulations in the era of World War
11.53 Persons aggrieved by actions of the price administrator were required
to appeal to the special court or forego review, even in defense of criminal
proceedings.54 Staffed by federal judges designated by the ChiefJustice, the
court sat in panels throughout the nation. Since regulations remained in
effect during the pendency of review, speed and uniformity of result were
imperative to the success of the control programs; and so was public confi-

44Special Project, An Empirical Study of Intercircuit Conflicts on Federal Income Tax Issues, 9
VA. TAX REV. 125, 125 n.1 (1989).

"5There is a cost to the alternate fora, though. The taxpayer must pay the tax and seek
a refund.

46Adams, supra note 9, at 77.
47Special Project, supra note 44, at 130.
4"Hand, Thomas Walter Swan, 57 YALE L.J. 167, 169 (1947).
4Special Project, supra note 44, at 132 & n.36, 141 (Tax Court affirmance rate 75%;

District Court, 60%).
"0Kramer, supra note 39, at 449-51.
5 Jordan, supra note 3, at 750-5 1.
52For a description, see D. BRINKLEY, WASHINGTON GOES TO WAR 119-20 (1988).
"Act of January 30, 1942, ch. 26, § 204, 56 Stat. 31; see generally Dreyfuss, supra note

3, at 393-96; Nathanson, The Emergency Court of Appeals, in OFFICE OF PRICE ADMINISTRA-
TION, PROBLEMS IN PRICE CONTROL: LEGAL PHASES 1 (1947).

4Nathanson, The Emergency Price Control Act of 1942: Administrative Procedure and Judicial
Review, 9 LAW & CONTEMP. PROBS. 60, 69-76 (1942). The constitutionality of the scheme
was upheld in Yakus v. United States, 321 U.S. 414 (1944).
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dence in the fairness of administration, because national economic controls
cannot succeed without extensive voluntary compliance.

Although the court dealt with a single agency, its programs touched every
aspect of society and probably benefited from wartime solidarity.5 5 Overall,
the court succeeded admirably, sustaining the administrator most of the
time but giving complainants enough victories to avoid serious charges of
bias. 56 Indeed, Congress kept the court in existence to review various post-
war and Korean War control programs; it finally disbanded in 1961.57

When economic controls resurfaced in the early 1970s, Congress created
a similar court that still exists, the Temporary [sic] Emergency Court of
Appeals (TECA).55 Unlike its predecessor, TECA reviews the district courts;
there is also some state court litigation. 59 As general economic controls with-
ered in 1973, the energy crisis arose and TECA took on its current assign-
ment as a reviewer of energy programs.60 Congress did not pause to consider
whether TECA's structure, which preserved access to district courts for the
many small businesses affected by national controls, was best suited to a long-
term program regulating a single major industry. 6' Moreover, Congress left
in place some truncated procedures for agency action that may have fitted
an initial crisis, but caused sharp criticism of the fairness of agency action
over the long run. 62 Judicial review risked being both ineffective and dupli-
cative at the same time, because review on a questionable administrative
record in the district courts was followed by appeal of right to the courts of
appeals.

63

Not surprisingly, TECA has received more negative reviews than its pre-
decessor. In contrast to the old Commerce Court, which also reviewed sin-
gle-industry regulation, TECA has been charged with favoring the agency.64

Perceptions arose that TECA became "caught up in the agency's mission as
its reason for being, '65 in a fundamental confusion of roles. This charge is
hard to evaluate, though, because it mimics a more benign influence-the

"5Courts reviewing various aspects of its performance invoked the war powers. Spreecher,
Price Control in the Courts, 44 COLUM. L. REV. 34, 40-42 (1944).

56See Nathanson, supra note 14, at 1009-12.
57Transcript of Proceedings of the Final Session of the United States Emergency Court

of Appeals, 299 F.2d 1 (1961).
"8Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 21 l(b) (1), 85

Stat. 743, 749.
59See Jordan, supra note 3, at 759-62.
6°Emergency Petroleum Allocation Act of 1973, Pub. L. No. 93-159, § 5, 87 Stat. 627,

633; Emergency Natural Gas Act of 1977, Pub. L. No. 95-2, § 10(b), 91 Stat. 4, 9.
61See generally Aman, Institutionalizing the Energy Crisis: Some Structural and Procedural

Lessons, 65 CORNELL L. REV. 491 (1980).
62These programs were exempted from the adjudicative requirements of the Adminis-

trative Procedure Act. Id. at 496-97, 527-28, 532-36, 571-72; Elkins, The Temporary Emer-
gency Court of Appeals: A Study in the Abdication of Judicial Responsibility, 1978 DUKE L.J. 113,
132-36.

61Aman, supra note 61, at 563-71.
64Elkins, supra note 62.
65Leventhal, Environmental Decisionmaking and the Role of Courts, 122 U. PA. L. REv. 509,

515 (1974).
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court's awareness of the difficulty of administering highly complex energy
programs and a consequent stance of deference. 66 Perhaps such a stance is
natural to generalist judges who have enough exposure to particular spe-
cialist programs to form some sympathy with those who must administer
them.

Because its power is limited to issues arising under particular statutes,
TECA has also suffered jurisdictional difficulties. 67 Litigants and the court
devote substantial resources to deciding jurisdictional issues. Since TECA
issues often accompany unrelated ones, bifurcation of appeals is frequent,
and sometimes appeal rights evaporate entirely. 68

E. Lessons Learned

Some guidelines for constructing specialized courts emerge from this
overview. First, to minimize jurisdictional uncertainty and litigation, subject
matter should be chosen for its segregability from other claims. For exam-
ple, tax issues usually do not accompany others; energy issues eligible for
TECA often do. To avoid bifurcating appeals, litigation should be shunted
to the specialized court in its entirety (as occurs with the CAFC)69 or left in
the generalist courts. Too many forum-shopping opportunities attend cre-
ation of a new court with jurisdiction over only a portion of an integrated
subject matter, such as the old CCPA or the Tax Court. Why endure the
general disadvantages of specialization while forfeiting the primary benefit
of unification of the law?

Second, the nature of a court's docket should expose the judges to both
sides of pertinent controversies, instead of a set of appeals presenting skewed
arguments, as in the CCPA. The CAFC, with a wider jurisdiction, sees a
full range of related problems in patent law, and must directly balance inter-
ests in invention and competition. Also, the consolidation of the cases gives
the new court adequate remedial scope to adjust the body of law it
administers.

Third, allocations of subject matter should avoid combining generalists
and specialists in ways that erode gains from specialization. It makes little
sense to have the specialist trial forum of the Tax Court reviewed in the
generalist courts of appeals. 70 Similarly, difficulties that the generalist dis-
trict courts have with patents litigation cannot all be cured by the CAFC,
operating under the constraints of appellate review.7

66See Jordan, supra note 3, at 760-61. Another explanation is that both agency and court
needed a shakedown period, after which the review relationship is no longer a very distinctive
one. Id. at 761-62.

67Dreyfuss, supra note 3, at 398, 412.
68

Note, The Appellate Jurisdiction of the Temporary Emergency Court of Appeals, 64 MINN. L.
REV. 1247, 1256-57 (1980).

69The CAFC applies the law of the circuit from which a case comes to nonpatent issues
found in cases within its jurisdiction. Dreyfuss, supra note 3, at 413.

7°See generally Kramer, supra note 39.
7 Dreyfuss, supra note 3, at 411-12.
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Fourth, each stage of judicial review should serve a distinctive function
that is best performed by the court employed. Repetitive appellate review
in different courts under TECA wastes resources. True, district courts are
best able to supplement thin agency records, which have been a problem
for TECA, but an obvious cure for that is to provide for adequate admin-
istrative process in the first place and to go directly to a court of appeals,
with its greater familiarity with substantive issues in administrative
programs.

7"
Direct appellate review of final orders suits adjudications involving large

amounts in controversy, as in TECA and in many trade, labor, and securities
programs. Since high stakes encourage the pursuit of all available appeals,
initial district court review becomes duplicative. Moreover, the requirement
of exhausting administrative remedies before seeking review allows the
agency to perform the winnowing function of the district courts.7" Efficiency
is promoted, because agencies have more latitude than trial courts to con-
form their procedures to the nature of the issues arising in a particular
program, within limits set by the Administrative Procedure Act (APA) 4 and
other statutes.

Vesting initial review in district courts produces the advantages and dis-
advantages that attend their greater decentralization and single-judge struc-
ture. Private litigants gain more convenient fora; the judiciary conserves
two-thirds of the judges needed per case. 75 Perhaps most important, the
district courts can be expanded to handle large caseloads without encoun-
tering the structural problems that collegial courts present. Hence, Con-
gress often provides district court review of high-volume agency adjudications
involving individuals, for example social security disability7 6 and
immigration 77 programs.

Some administrative cases could be assigned initially to district court, with
discretionary review in the court of appeals for the fraction that raise issues
of broad importance. 78 Relatively fact-intensive adjudications that usually
do not present broad issues of policy and law seem the best candidates. 79

For example, review of Social Security disability determinations presently
begins in district court, with appeal of right to circuit court. Most of these
cases challenge only the evidentiary support for a determination of no dis-
ability. District court provides a relatively convenient and cheap forum for

12See Sargentich, The Jurisdiction of Federal Courts in Administrative Cases: Developments, 41
ADMIN. L. REV. 201 (1989).

"Currie & Goodman, supra note 3, at 6.
" 5 U.S.C. §§ 551-559 (1988).
'5Currie & Goodman, supra note 3, at 7-9.
71For overview and analysis of this program, see J. MASHAW, BUREAUCRATIC JUSTICE,

MANAGING SOCIAL SECURITY DISABILITY CLAIMS (1985).
77See generally Legomsky, Forum Choices for the Review of Aqency Adjudication: A Study of the

Immigration Process, 71 IOWA L. REV. 1297 (1986).78H. FRIENDLY, supra note 14, at 176.
79The Administrative Conference so recommends; see Recommendation No. 75-3, 1 CFR

§ 305.75-3 (1990).
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claimants who are typically of modest means. Given the high volume of these
cases, existing rights to appeal burden the courts of appeals substantially.

There are several ways to structure discretionary appeals. 80 For court of
appeals resources to be conserved, screening appeals requests must be effi-
cient.8 1 To eliminate a voluminous source of appeals, assertion of legal error
rather than simple fact error by the district judge could be made a precon-
dition to appeal.

Fifth, the Commerce Court and TECA have demonstrated that a court
for a single industry or a single agency is in jeopardy of capture by its cli-
entele, or at least debilitating suspicion that it has occurred. In modern
contexts where the politics of administration is intense, as it was for railroad
regulation early in this century, similar problems might await. Regulation
in fields such as environmental quality, nuclear safety, labor relations, and
occupational health and safety leads individuals to align themselves with one
side or another. For example, law firms do not ordinarily represent clients
on both sides of these controversies. A specialized court assigned to any of
these fields would provoke wars over appointments and invite cynicism about
decisions. The fact that health and safety agencies usually have jurisdiction
over many industries is not likely to matter very much. The relevant political
dispositions-favoring the environment or economic growth, workers or
management-could still be sought in nominees and could be expected to
transcend particular industries affected by the agency.

Even if multiple industries and agencies are gathered in a single broad
theme (an environmental court, for example 82 ) these fears are justified. So
a mix of somewhat unrelated business, as the CAFC now has, appears to be
optimum. Such semispecialization resulted from using generalist judges part-
time on the wartime ECA, and seems to have aided that court's success.
Semispecialization may allow us not only to dampen appointments abuses,
but also to adjust the court's proximity to the private litigants and agencies
it hears and its identification with their problems.

Before deriving specific structural prescriptions from this history, though,

8 The agency, but not the claimant, could be provided automatic appeal from an adverse
district court ruling, in a rough effort to identify appeals likely to raise systemic issues. H.
FRIENDLY, supra note 14, at 176.

"'Currie & Goodman, supra note 3, at 20. For example, appellants could be required to
file a brief jurisdictional statement showing the presence of an issue meriting review.

8 An environmental court proposal arose as environmental law burst on the scene in the
1970s. Legislation mandated a study. Federal Water Pollution Control Act, Pub. L. No. 92-
5, § 9, 86 Stat. 816, 899 (1972). See generally Whitney, The Case for Creating a Special Envi-
ronmental Court System, 14 WM. & MARY L. REV. 473 (1973). The proposal died after the
executive persuasively objected that the jurisdiction of any specialized court should be broad
enough to reduce special interest pressure on appointments, to avoid overfamiliarity with
the issues and the litigants, and to keep prestige high. LAND AND NATURAL RESOURCES Div.,
DEP'T OFJUSTICE, REPORT OF THE PRESIDENT, ACTING THROUGH THE ATTORNEY GENERAL,

ON THE FEASIBILITY OF ESTABLISHING AN ENVIRONMENTAL COURT SYSTEM (1973) [here-
inafter PRESIDENT'S REPORT]; see also Hines & Nathanson, Preliminary Analysis of Environ-
mental Court Proposal Suggested in the Federal Water Pollution Control Act Amendments of 1972,
reprinted in PRESIDENT'S REPORT app. C.
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it is necessary to separate two important variables that the preceding dis-
cussion has mixed: specialization and independence. A court's jurisdiction
can be narrow (Commerce Court), intermediate (CAFC), or broad (U.S.
District Court). The tenure of its judges can be unprotected (the pleasure
of the President), conditional (a statutory term with removal restrictions),
or complete (life tenure). Independence is also a function of the organiza-
tional placement of adjudication within an agency or in a separate institu-
tion. Although Congress has reserved general federal jurisdiction to the
constitutional judiciary, specialized functions of varying breadth have been
conferred on adjudicators whose tenure and placement also varies. I now
examine the relationship of varying degrees of independence to adjudicative
behavior. That discussion grounds analysis in the following section of the
role that Article III judges should play in overseeing their fellow adjudica-
tors in order to assure the constitutionality of specialized courts that are not
staffed by federal judges.

III. A COMPARISON OF FEDERAL ADJUDICATORS

Separation of powers analysis usually places particular officers "in" one
branch of government or another according to statutory provisions con-
trolling their appointment, responsibilities, salary, and removal, and asso-
ciated doctrines concerning their amenability to supervision by other
officers.8 3 Hence, a statement that an adjudicator belongs with the core
judiciary of Article III, the "legislative" courts of Article I, or the executive
officers of Article II implies a set of preexisting conclusions about the par-
ticular attributes of the office in question.

Since federal adjudicators are all appointed by the President or by other
executive officers, it is the other variables that determine degrees of inde-
pendence. The Constitution's focus on life tenure and salary stability as
attributes of federal judges suggests that the constitutional stature of other
adjudicators depends mostly on their job security.14

Certainly the relative security of adjudicators' tenure implies the inde-
pendence of their judgment, at least when we consider broad differences in
protection. A legislative judge with a fifteen-year term is obviously less vul-
nerable to outside pressure than a cabinet secretary serving at the pleasure
of the President. Difficulty arises, however, in marginal comparisons, for
example between long statutory terms and life tenure. Moreover, focusing
on formal tenure may obscure the importance of actual practice. Expecta-
tions created when a class of adjudicators almost never suffers removal can
furnish real independence of judgment. Constitutional distinctions among
such similar categories seem evanescent.

Perhaps, then, we must retreat to pure formalism: the Constitution knows

"P. SHANE & H. BRUFF, THE LAW OF PRESIDENTIAL POWER, ch. 4 (1988).
"A cynic might note the obvious appeal to a law professor of any theory that links job

prestige to tenure.
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two categories, the life-tenured and everyone else, no matter the legal or
practical protections available to the unanointed. If so, constitutional req-
uisites for exercise of the judicial power will focus on the roles assigned
federal judges and on their relationships with other adjudicators, without
regard to particular characteristics of the latter. As we shall see, constitu-
tional analysis has that characteristic. To aid prescriptive analysis, though,
we need to survey the legal and practical tenure of adjudicators in the var-
ious branches of government, and the differences in behavior that follow
differences in their assigned roles.

A. Federal Judges

Of course, all federal judges share the same tenure protections, and today
no one doubts their independence. 5 I discuss them only to note some dif-
ferences between district and circuit judges that bear on the assignment to
them of administrative review responsibilities.

Single-judge district courts lack the collegial mechanisms by which the
courts of appeals seek correct and consistent outcomes.8 6 Multi-member
panels dampen the idiosyncracy or incompetence of a single judge. Thus,
circuit judges have independence from other branches of government, but
not decisional independence from one another. Joint decisionmaking ben-
efits both from deliberative interchange and from the need to articulate a
legally supportable reason for a decision. Indeed, Congress has sometimes
reined in district judges in sensitive areas of public policy by forbidding
issuance of injunctions or by requiring three-judge courts. Similarly, the fact
that districtjudges handling constitutional litigation now exercise great (and
controversial) power over public bodies, such as school boards and jails, does
not necessarily commend the single-judge model for expanded use in major
administrative controversies.

8 7

District court decentralization also hinders the formation of a relatively
uniform body of law over a large territory s8 A single judge's decision on
an important point of law should not qualify as the "law of the circuit."
Inconsistencies result, yet en banc procedures for the district courts remain
at a distinctly experimental stage.8 9 Hence, although fact-intensive admin-
istrative cases can appropriately be assigned to district judges, controversies
raising broad issues of law or policy should go to the courts of appeals, where
mechanisms to promote legal uniformity are more feasible. 90

8 The controversies early in our national life about impeaching judges on grounds other
than commission of serious crimes were settled in favor of the judges. L. FRIEDMAN, A
HISTORY OF AMERICAN LAW 129-31 (2d ed. 1985).

86Currie & Goodman, supra note 3, at 10-12.
87For an overview and analysis of such litigation, see Chayes, The Role of the Judge in Public

Law Litigation, 89 HARV. L. REV. 1281 (1976).
"8Currie & Goodman, supra note 3, at 15-16.
59Bartels, United States District Courts En Banc-Resolving the Ambiguities, 73 JUDICATURE

40(1989).
9°See generally Bruff, CoordinatingJudicial Review in Administrative Law (forthcoming, UCLA

L. REV.).
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The experience of circuit judges may make them better suited than dis-
trictjudges to exercise administrative review, because appellatejudges always
serve as restrained reviewers of decisions by others, not initial triers of fact.
A district judge, possessed of tools for original fact-finding and accustomed
to their use, may be reluctant to lay them aside. Still, district judges should
be able to understand the dominant standard for judicial review of formal
agency adjudication, the "substantial evidence" test, because the leading
Supreme Court case explicitly analogized the reviewing court's role to that
of a trial judge deciding what issues to leave with a jury. 9'

The courts of appeals follow procedures designed for resolution of issues
of law. 92 Their intellectual process is abstract. Their physical location, espe-
cially in the D.C. Circuit, is often remote from the impact of administration
around the nation. With their high degree of insulation from political pres-
sures, appellate judges may be tempted to cast themselves in the role of
guardians of the public interest, against a tendency of bureaucrats to yield
to powerful interests. 93 District judges, on the other hand, are fact-finders,
given to specifics. They are dispersed around the nation, and have closer
ties to their communities than do appellate judges. They see administration
at the point of impact, and experience its factual context in their court-
rooms. Small wonder, then, if there are often differences in perspective
about government programs between trial and appellate judges. Most
broadly, one might say that district judges are more isolated than circuit
judges from the rest of their own branch, yet are less isolated from practical
pressures flowing from the litigation they decide.

B. Legislative Judges

Outside the constitutional judiciary, judges of Article I legislative courts
most closely approximate the formal independence of federal judges. Their
statutory terms are the longest in government. 94 For example, Claims Court
judges have fifteen-year terms, and are removable by the CAFC only for
cause or disability. 95 Tax Court judges also serve for fifteen years, and are
removable by the President only for cause. 96

Renewable terms risk executive influence on legislative courts, as judges
curry favor in hopes of reappointment. For several reasons, though, this
risk seems small. First, legislative courts have had low political profiles, so
that the prospect of attracting presidential attention is reduced. To be sure,
the executive agencies and interest groups that practice before these courts
have incentives to monitor judicial performance and to lobby for or against

9"Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (Frankfurter, J.).
92Unless otherwise noted, this paragraph reports conclusions of R. MELNICK, REGULATION

AND THE COURTS: THE CASE OF THE CLEAN AIR ACT, ch. 10 (1983).
"See Environmental Defense Fund v. Ruckelshaus, 439 F.2d 584, 598 (D.C. Cir. 1971).
"'Except for the Comptroller General, who has a fifteen-year, nonrenewable term due to

the sensitivity of the auditing function. 31 U.S.C. § 703(b) (1988).
9'28 U.S.C. §§ 172(a), 176 (1988). Removal is by a majority of the court, after a hearing.
"26 U.S.C. § 7443(e), (1) (1988). Again, opportunity for a hearing is provided.
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