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INTRODUCTION

There are ombudsmen sprinkled here and there throughout the Fed-
eral Government. The Taxpayer Ombudsman in the Internal Revenue
Service (IRS) is probably the best known. Least well-known, perhaps,
is the Army Materiel Command (AMC) Ombudsman, which is part of
the Department of the Army. In between, one finds the Resource Con-
servation and Recovery Act (RCRA) Hazardous Waste Ombudsman
in the Environmental Protection Agency (EPA), which also has an
ombudsman for small business matters and asbestos questions, the rem-
nants of an ombudsman program in the Department of Commerce, and
another at the Interstate Commerce Commission (ICC). There is a
flourishing band of ombudsmen in the long-term health care field, man-
dated by Congress, funded with federal grants, and administered by
state governments. At one time or another, all but one of these pro-
grams achieved remarkable results; many still do, particularly those in
the IRS and AMC.

Over the years since public officials and political scientists began ask-
ing whether the ombudsman concept, a Scandinavian innovation, could
be successfully grafted into American government, the Administrative
Conference of the United States (Administrative Conference) has been
concerned with the debate and analysis of that question. It commis-
sioned this Article to help it determine whether it should recommend
more systematic use of the ombudsman as a means of improving the
administration of government programs by the executive branch.

This Article considers the record of six ombudsmen: those in the
IRS, the AMC, the RCRA program, the ICC, the Commerce Depart-
ment, and the federally supported Long-Term Health Care
Ombudsmen at the state level. The goal of this Article is to discover
what makes an ombudsman's office work, what makes it fail, and when
and under what circumstances, establishing an ombudsman makes
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sense. This Article does not deal, except in passing, with ombudsman
programs that address employee grievances. It deals only with those
programs set up to help the public solve the problems encountered in
dealing with the government: problems of misadministration, negli-
gence, human error and omission, and the slights and oversights that
can complicate dealings with the bureaucracy.

The ombudsman idea is not new. The first ombudsman was estab-
lished in Sweden in 1809. The first ombudsman in this country, at least
at the federal level, came into being twenty years ago, in 1971. Never-
theless, there is an adequate record for at least a preliminary assess-
ment of the value of federal ombudsmen programs; enough to promote
or support the view that, as a rule, federal departments and agencies
administering programs that serve or directly affect large numbers of
the public, should have an effective ombudsman program. We are not
writing on a clean slate.

The first section of this Article summarizes the history of American
interest in the ombudsman as an institution of government. The next
section presents six case studies. The third section raises some of the
underlying issues presented when the creation of an ombudsman is
under consideration. The last section sets forth the authors' recommen-
dations for the creation of additional federal ombudsmen.

I. GROWTH OF AMERICAN INTEREST IN THE OMBUDSMAN

A. The American Ombudsman Movement

The ombudsman has been defined as "an independent government
official who receives complaints against government agencies and their
officials from aggrieved persons, who investigates, and who, if the com-
plaints are justified, makes recommendations to remedy the com-
plaints."' Trouble-shooting and proposing ways to improve the delivery
of government services have been the primary functions of American
ombudsmen. Both functions are aided by the powers of investigation
and report, the major tools, apart from persuasion used by the
ombudsman, who otherwise lacks the authority to compel compliance
with decisions or to make policy. The ombudsman is intended to serve
as the option of last resort before litigation, rather than as a substitute
for existing grievance handling procedures.

Until quite recently, there were no public officials in American gov-
ernment with the title, status, or mission of the ombudsman. In fact,

1. Stieber, Government Ombudsmen Share Global Complaints: Notes from Can-
berra, 44 ARB. J. 42, 42 (1989).
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the Office of Personnel Management does not even have a classification
for the ombudsman position. Given the general expectation that gov-
ernment be prompt, fair, and responsive, one may well ask why.

Before World War II, Americans had less occasion to seek out a
neutral go-between to cut red tape and solve problems when their local
and state governments got bogged down. In the New England town
meeting, for example, each voter had a convenient forum at which to
call the town manager and the selectmen to account for open pot holes
and late school buses. The ward organizations of the city political ma-
chines in control at that time gave urban residents access to city hall. It
was not until the New Deal that citizens began to look to the Federal
Government for unemployment, retirement, health care, and educa-
tional benefits on a greater scale than exists today. One reason that
there were no ombudsmen until the late 1960's or 1970's is that there
was less need for an official to help deal with grievances against the
government.

Because elected officials and party organizations view the go-between
function of the ombudsman as incident to the political process, it has
not been easy to persuade them to share their duties with politically
independent officials, or, more aptly, to persuade them that the
ombudsman funciion is separate. As one mayor is reputed to have said
when the question was put to him: "[here] ombudsman is spelled M-A-
Y-O-R." Indeed, the response most often heard when you propose set-
ting up an ombudsman is "we do not need one." The response comes
not only from elected officials who are reluctant to share credit for hav-
ing a traffic light installed, but also from the public employees who
install the light. The public employees argue that the ombudsman
would hinder them by adding an additional level of supervision.

The writings and lobbying efforts of a small group of inquisitive and
perceptive lawyers and political scientists established the beachhead
from which interest in the concept of the ombudsman spread overland.
What is remarkable, in retrospect, is not that the ombudsman idea took
so long to gain acceptance here; it is the extent to which the idea took
hold at all.8

2. Interview with Bernard Frank, Esq., in Allentown, Pa. (Aug. 10, 1989) [herein-
after Frank Interview].

3. See S. ZAGORIA, THE OMBUDSMAN: How GOOD GOVERNMENTS HANDLE CITI-
ZEN'S GRIEVANCES 65 (1988) (cataloging low number of established ombudsmen in
United States).
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1. The First Settlers

Ten years ago, Stanley V. Anderson' canvassed the early American
literature on the nature and likely applications of ombudsman service
in this country.' Anderson credits Professor Henry Abraham with pub-
lishing the first work on ombudsmen, A People's Watchdog Against
Abuse of Power," in 1960. Abraham, who studied in Denmark as a
Fulbright scholar, wrote about the then new Danish ombudsman pro-
gram. Subsequent articles by Kenneth Culp Davis and Donald C.
Rowat, Rowat's 1965 book, The Ombudsman, and two definitive works
by Walter Gellhorn, Ombudsmen and Others8 and When Americans
Complain," all made significant contributions to our knowledge of the
nature and workings of ombudsmen.

These observers found the European experience very interesting.
Sweden, the first country to establish a national ombudsman, did so in
1809; its constitution provided for the ombudsman.10 In Sweden, the
legislature appoints the ombudsman for four-year terms. The office has
authority to review both executive and judicial actions and, in appropri-
ate cases, may bring or recommend prosecution of public officials for
malfeasance in office. The Swedish law requires that the complaint be
kept confidential and gives the ombudsmen audit authority which is
used as the basis for departmental investigations. To a greater or lesser

4. Professor Anderson taught in the Political Science Department at the University
of California at Santa Barbara and served as the Director of the Affiliated
Ombudsman Activities Project. He was also the author of CANADIAN OMBUDSMAN
PROPOSALS (1966), and the editor of OMBUDSMAN FOR AMERICAN GOVERNMENT?
(1968), and OMBUDSMAN PAPERS: AMERICAN EXPERIENCE & PROPOSALS (1969).

5. S. ANDERSON, OMBUDSMAN READINGS 1-19 (1980).
6. H. ABRAHAM, A PEOPLE'S WATCHDOG AGAINST ABUSE OF POWER (1960).
7. D. ROWAT, THE OMBUDSMAN: CITIZEN'S DEFENDER (1965).
8. W. GELLHORN, OMBUDSMEN AND OTHERS: CITIZEN PROTECTORS IN NINE

COUNTRIES (1966).
9. W. GELLHORN, WHEN AMERICANS COMPLAIN: GOVERNMENTAL GRIEVANCE

PROCEDURES (1966). Professor Walter Gellhorn, Columbia School of Law, a founding
member of the Administrative Conference of the United States (Administrative Con-
ference) and a member of its council, is also the author of the Model Ombudsman
Statute which has been used as the basis for laws and ordinances creating state (e.g.,
Nebraska) and local (e.g., Seattle-King County, Washington) ombudsmen.

10. "Ombudsman" is a Swedish word meaning "agent" or "representative." Henry
& Anderson, The Ombudsman: Tribune of the People, 363 ANNALS 44, 45 (1966).
The classic Scandanavian ombudsman is a constitutional officer appointed by parlia-
ment to conduct "dispassionate inquiries into problems of which an individual's com-
plaint might be merely a symptom of a general condition rather than a self-contained
whole." Letter from Professor Gellhorn to Charles Pou, Esq. (Mar. 16, 1990) [herein-
after Gellhorn Letter]. However, the term "ombudsman" is now widely, and often
rather loosely, used to describe any functionary with responsibility to consider a
grievance.
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degree, all the ombudsmen created since Sweden originated the office
owe much to the Swedish experience.

In 1919, Finland became the second country to establish an
ombudsman. The Finnish ombudsman is also appointed by the legisla-
ture and is empowered to review judicial decisions for fairness, as well
as decisions of the executive branch.11

Two of the next three countries to adopt ombudsman programs were
also in Scandinavia: Denmark in 1955 and Norway in 1962. New Zea-
land also established an ombudsman in 1962. The post-war
ombudsmen, like the early models, had power to review executive
branch decisions, but not those of the judicial branch. They also were
not empowered to institute prosecutions of public officials. They did,
however, have discretion, in some cases, to issue public reports of their
findings. Indeed, the power of report, as it is sometimes called, is the
principle means by which the ombudsman's findings and recommenda-
tions gain attention.

2. Spread of American Interest in Ombudsmen

Approximately 150 years passed between the time Sweden estab-
lished the ombudsman and America took serious notice of the concept.
There are several reasons for this long delay: the relative isolation of,
and distance between, the two countries, as well as cultural, lingual,
and political differences. In fact, the ombudsman idea was slow to
reach any other part of the world, and it was not until the Danish ad-
aptation of the Swedish institution in the mid-1950's that use of the
concept began to take hold around the world. In large part, the idea
spread due to the efforts of the first Danish ombudsman, Professor Ste-
phan Hurwitz. Hurwitz wrote extensively on the subject, travelled to
other countries to spread the word, and gave frequent talks to academic
and political audiences. Among others, he discussed his ideas with
three Americans who did much to establish the concept in the United
States: Professors Gellhorn, Davis, and Abraham.

In 1967, the American Assembly (Assembly) adopted a statement at
its thirty-second meeting urging "the prompt enactment of laws to cre-
ate the special office required to handle citizens' complaints, the
Ombudsman. ' 1 2 The following year the Western American Assembly

11. See D. ROWAT, THE OMBUDSMAN PLAN: THE WORLDWIDE SPREAD OF THE
IDEA 15, 17-18 (Univ. Press of Am. 1985) (outlining developments of Finnish
ombudsman as reaction to czarist oppression in Finland).

12. REPORT OF THE THIRTY-SECOND AMERICAN ASSEMBLY, THE OMBUDSMAN 7
(1967).
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on the Ombudsman, made up of sixty-six members from university,
government, and private sector backgrounds, expanded on the previous
year's work by the parent American Assembly. The Assembly's find-
ings sum up the case for the creation of ombudsmen and explain the
interest in the concept:

a. All citizens do not enjoy equal access to existing mechanisms for redress of
grievances. Voices do not speak with similar clarity nor do they fall on equally
receptive ears.
b. Elected officials in responding to selected complaints often provide solutions
for specific cases, but may not solve the underlying causes of the problem itself.
The result is often to provide a special service for some constituents rather than
to bring equity among all citizens.
c. Where complaint mechanisms exist in administrative agencies, their operation
may tend to reinforce current procedures and to condone employee actions rather
than to meet the problems causing the grievances.
d. Judicial resolution of citizen grievances is an important but limited and costly
remedy.a

The fourth finding, relating to judicial resolution of disputes, reflects
what citizens often discover to their dismay, if not to their peril; the
provision of full and fair procedures-notice and trial-type hearings,
internal review procedures, access to the courts for judicial re-
view-may be of little value in many situations. Indeed, many griev-
ances are wholly unjusticiable. Walter Gellhorn offers, as an example,
the whistle-blower who is simply ignored rather than punished and thus
has no grievance that entitles him to a hearing. However, he may have
a tale that would interest an ombudsman, not only in the merits of
wrong uncovered by the whistle-blower, but also because of the manner
in which the matter was considered." On the strength of its factual
findings, the Assembly urged that "the concept of the Ombudsman be
introduced at the federal level."15

The Administrative Law Section of the American Bar Association
(ABA) formed a committee to consider the ombudsman concept in
1967. In 1969, the ABA House of Delegates passed a resolution urging
the use of ombudsmen in the United States." At the federal level, the

13. INSTITUTE OF GOVERNMENTAL STUDIES, WESTERN AMERICAN ASSEMBLY OF
THE OMBUDSMAN 26 (S. Scott ed. 1968) [hereinafter WAA].

14. We are indebted to Professor Gellhorn both for this example and the observa-
tion that not all grievances can be addressed effectively in trial-type hearings. Gellhorn
Letter, supra note 10.

15. WAA, supra note 13, at 27.
16. See Proceedings of the 1969 Midyear Meeting of the House of Delegates, 94

ABA ANN. REP. (1969) (hereinafter 1969 Midyear Meeting) (recommending that
state and local governments consider establishing and listing twelve essentials of
ombudsmen). See also D. ROWAT, supra note 11, at 86 (describing attempts to develop
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ABA initially proposed that the Administrative Conference serve as a
central ombudsman for the Federal Government and that it experiment
with the concept in specific agencies.17 The ABA modified this proposal
in 1971, when it proposed a program limited to a particular geographi-
cal area, government agency, or program.1 8 The ABA's interest contin-
ues to the present. In August 1989, the ABA House of Delegates
adopted a resolution recommending that the Secretary of Labor estab-
lish an Office of Ombudsman/Advisor in some states to provide coun-
selling in unemployment insurance claims for those who could not af-
ford adequate representation.19

B. The Early Federal Legislative Proposals

Legislation reflecting the interest in the ombudsman concept fol-
lowed, if indeed, it did not help stimulate and further the surge of in-
terest in the early 1960's. These bills took two forms. One called for the
creation of a congressional ombudsman to assist members with constit-
uent case work. The other called for the creation of an ombudsman in
each of several selected executive branch departments and agencies.

1. The Ombudsman for Congress

In 1963, Representative Henry S. Reuss (D-Wis.) introduced a bill
to establish an ombudsman for Congress.20 Reuss' goal was to central-
ize constituent case work in a single office on the Hill. He argued that

federal level ombudsmen).
17. See 1969 Midyear Meeting, supra note 16, at 20 (noting that section three of

resolution contained American Bar Association's (ABA) suggestions for implementing
ombudsman program on federal level).

18. 8 ABA ANN. REP., ADMIN. L. S-c. 48-49 (1971). The ombudsman committee
report also included the reasons for the change in the resolution and status report on
the legislative efforts to date. Id. at 51-57. See also D. ROWAT, supra note 11, at 86
(explaining reasoning behind ABA amendment as inability of Administrative Confer-
ence to handle role larger than limited complaint handling).

19. ABA Resolution 108-A (Aug. 9, 1989) (adopting recommendations of the Sec-
tion of Labor & Employment Law). See also Letter from Walter H. Beckham, Jr.,
Secretary of the ABA, to Marshall J. Breger, Chairman, Administrative Conference of
the United States (Sept. 19, 1989).

20. H.R. 7593, 88th Cong., 1st Sess., 109 CONG. REC. 12,749-51 (1963). "Admin-
istrative Counsel" was the name given to the ombudsman in the July 16, 1963, Reuss
bill. Representative Reuss reintroduced the bill in the following three Congresses: H.R.
4273, 89th Cong., 1st Sess., 113 CONG. REC. 1158 (1965); H.R. 3388, 90th Cong., 1st
Sess., 113 CONG. REC. 1158 (1967); H.R. 8017, 91st Cong., 1st Sess., 115 CONG. REC.
5051 (1969). A similar Senate proposal was introduced by Senator Vance Hartke (D-
Ind.), S. 2134, 92d Cong., 1st Sess., 117 CONG. REC. 22,004 (1971) and reintroduced
by Senator Gravel (D-Alaska), S. 2500, 93d Cong., 1st Sess., 119 CONG. REc. 31,933-
35 (1973).
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the economies of scale gained by centralizing the case work function
would permit the development of staff experts in the various case work
subject areas.

Reuss' proposal made little headway. Opposition came from Mem-
bers of Congress (Members) who were unwilling to give up any control
over the constituent case work function. Reuss attempted to meet that
objection by limiting the work of the congressional ombudsman to cases
referred to it from Members and by requiring that the ombudsman
report the results to the Member rather than directly to the constitu-
ent. Others argued that the central ombudsman might not be zealous
enough in advocating the constituent's position. The ABA argued that
the plan went too far, too fast.'1 The high water mark for the Reuss
legislation was a hearing on the companion measure, S. 984, introduced
in the Senate by Claiborne Pell (D-R.I.) in 1965."

2. Ombudsmen for Executive Agencies

Other legislation introduced in the 1960's and early 1970's was pro-
posed to create ombudsmen in selected executive departments and
agencies, mainly to deal with problems encountered by citizens eligible
for benefits from federal entitlement programs. Although these bills did
not pass, they probably did help build interest in the inspector general
laws that were passed in the 1970's to deal with fraud, waste, and
abuse.""

In 1967, Senator Edward Long (D-Mo.) introduced legislation to es-
tablish an ombudsman at the Administrative Conference to deal with
the Social Security Administration, the Veterans Administration, the
IRS, and the Federal Bureau of Prisons.8 4 Senator Long added the Se-
lective Service System to his list of covered agencies in 1968.' The
Long bill permitted the ombudsman to deal directly with the complain-
ant. The agencies that were covered objected to the proposal on the
ground that the oversight was not necessary and would add another
layer of bureaucracy2

21. S. ANDERSON, supra note 5, at 17.
22. S. 984 was introduced on February 3, 1965. Hearings on S. 984 Before the

Subcomm. on Administrative Practice and Procedure of the Senate Comm. on the
Judicary, 89th Cong., 1st Sess. (Mar. 7, 1966).

23. Frank Interview, supra note 2.
24. S. 1195, 90th Cong., 1st Sess., 113 CoNG. REC. 5575 (1967). Administrative

Ombudsman, 1969: Hearings on S.1195 Before the Subcomm. on Administrative Prac-
tice and Procedure of the Senate Comm. on the Judiciary, 90th Cong., 2d Sess.
(1968).

25. S. ANDERSON, supra note 5, at 20.
26. Id. at 20-21.
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In 1971, Senator Jacob Javits (R-N.Y.) introduced the Administra-
tive Ombudsman Experimentation Act.'7  This bill proposed
ombudsman projects in three regions to provide services to low income
groups in their dealings with the Health, Education and Welfare,
Housing and Urban Development, and Labor Departments as well as
the Office of Economic Opportunity (OEO). The bill also proposed a
foundation to conduct ombudsman research and demonstration
projects.

Similar bills were introduced throughout the 1970's by other Mem-
bers of Congress. Representative Cornelius Ryan (D-Cal.) introduced
legislation in 1972 to provide federal grants in aid to states which es-
tablished corrections ombudsmen for prisoners, parolees, and proba-
tioners.28 In 1973, Representative Kenneth Keating (R-N.Y.) and Rep-
resentative Lee Metcalfe (D-Mont.) introduced bills to establish an
ombudsman for the Federal Bureau of Prisons and the Board of Pa-
role."9 Senator Charles L. Percy (R-Ill.) introduced a bill in 1973 to
establish an ombudsman for the federal criminal justice system.30 In
1974, Senator Gaylord Nelson (D-Wis.) introduced a bill to create fed-
eral citizens' advisory boards in the ten federal judicial circuits to re-
view complaints against agency actions.31 In its report, the Senate
Watergate Committee proposed the establishment of the Office of Pub-
lic Attorney to act as a special prosecutor and ombudsman to investi-
gate conflict of interest matters in the executive branch.3 '

3. Outcome

None of these bills became law. Indeed, none of them were reported
out of committee. Everard Munsey, administrative assistant to Repre-
sentative Reuss for much of the period in question, thought that part of

27. S. 2200, 92d Cong., 1st. Sess., 117 CONG. REC. 22,900 (1971). A similar bill
was introduced in the House by Representatives Steiger (D-W.Va.) and Reuss. H.R.
9562, 92d Cong., 1st Sess., 117 CONG. REC. 23,134 (1971). See D. RoWAT, supra note
11, at 86-87 (viewing bill as calling for experimental ombudsman rather than creating
permanent bureaucratic position).

28. See D. ROWAT, supra note 11, at 87 (stating bill would restrict funds to states
establishing such ombudsmen).

29. Representative Keating introduced H.R. 11,146, 93d Cong., 1st Sess., 119
CONG. Rac. 35,206 (1973). Representative Metcalfe introduced H.R. 8848, 93d
Cong., 1st Sess., 119 CONG. REC. 23,701 (1973); H.R. 9270, 93d Cong., 1st Sess., 119
CONG. REC. 23,701 (1973); and H.R. 10,216, 93d Cong., 1st Sess., 119 CONG. REC.
29,405 (1973).

30. S. 2160, 93d Cong., 1st Sess., 119 CONG. REC. 23,479 (1973).
31. S. 3043, 93d Cong., 1st Sess., 120 CONG. REc. 3,739 (1974).
32. SENATE COMM. ON WATERGATE, S. REP. No. 93-981, 93d Cong., 2d Sess.

(1974).
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the reason lay in the difficulty of transplanting a uniquely European
tool of government to American political soil. 3 ' For all of their good
intentions, some of the bills had serious flaws. By requiring the
ombudsman to work through the congressional office involved, the
Reuss bill added a layer of organization that makes the process seem
top heavy. There also was, and still is, the turf argument. Because Con-
gressmen essentially see themselves as the "ombudsmen" of first resort
for constituent problems, many members viewed the proposals as likely
to reduce the credit they receive for helping to handle, if not always
resolve, the problems constituents have with the Federal Government.

Finally, the proposals came at a time when Congress was enacting
the social programs that made up the "great society" vision of Presi-
dent Lyndon B. Johnson and the post-Kennedy Congresses; these pro-
grams were enacted with a view toward solving problems, not creating
them. In that climate, the notion that the government needed
ombudsmen to function efficiently may have seemed incongruous. By
the time the bureaucratic tanglements created by these programs be-
came apparent, the country was more inclined to look for ways to cut
the federal budget than to increase it.

C. The Legacy of the Early Interest and Legislation

Although none of the bills introduced in this period became law,
ombudsman programs gradually became established at all three levels
of American government.

1. Federal Ombudsmen

The earliest ombudsman established in the Federal Government was
set up in the Department of Commerce in 1971 by then-Secretary
Maurice Stans. That office, which is one of six studied for this report, is
described and its history analyzed below. It started with a bang and
ended with a whimper. But, in the twenty-five months or so that it was
at its top form, it showed the value of establishing an executive depart-
ment ombudsman. Other early federal experiments were conducted in
the Social Security Administration, which tried a Beneficiary
Ombudsman for a year or so, and by the IRS, a step which led to the

33. Interview with Everard Munsey, former administrative assistant to Representa-
tive Ruess, in Alexandria, Va. (Nov. 9, 1989). President Lyndon B. Johnson, who is
recalled as saying "I don't like the term and I can't spell it," reflects some of the
difficulty to which Munsey referred. President Johnson's remarks were passed on to us
by Benny Kass, Esq. Interview with Benny Kass, Esq., in Washington, D.C. (Sept. 26,
1989).
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establishment of what has become the most successful of the present
federal ombudsmen programs.

2. State Ombudsmen

The first state ombudsmen projects were inaugurated with assistance
from grants in aid provided by the OEO.8" The University of California
also provided assistance for these early state programs. Hawaii, in
1967, was the first state to pass legislation creating an ombudsman to
help its citizens cope with problems stemming from their dealings with
state agencies.8 5 Nebraska followed suit in 1969," Iowa in 1970, and
Alaska in 1975.7 The District of Columbia, Puerto Rico, and Guam
also have ombudsmen, although the former, set up to deal mainly with
conflict of interest questions, is essentially moribund.

3. County and Municipal Ombudsmen

It appears that the first municipal ombudsman in this country was
the "public protector" appointed by the Nassau County, Long Island,
New York, county executive in 19 6 7 ." Jackson County, Missouri es-
tablished an ombudsman in 1970 to deal with racial conflicts.39 The
City of Seattle and King County, Washington, joined together to set up
an ombudsman in 1970. The office was separated into its constituent
parts in 1979, and in 1982, the city closed its ombudsman office. The
county ombudsman is currently operating. The City of Dayton, Ohio,
and Montgomery County, Ohio, established a joint ombudsman with
assistance by OEO and the Kettering Foundation in 1971. There are
municipal ombudsmen in Buffalo and Jamestown, New York, and in
Detroit and Flint, Michigan, among other cities.' 0

34. By 1968, ombudsman legislation had been introduced in a majority of states.
To date, Hawaii, Nebraska, Iowa, Alaska, the District of Columbia, Puerto Rico, and
Guam have established an ombudsman. See D. ROWAT, supra note 11, at 87, 88
(tracking recent state-level ombudsman developments).

35. HAW. REV. STAT. § 96-2 (1985 & Supp. 1990).
36. NEB. REV. STAT. §§ 81-8, 240 (1981).
37. ALASKA STAT. § 24.55.010 (1985).
38. See D. ROWAT, supra note 11, at 83 (characterizing Nassau County

ombudsman, working in Office of Commissioner of Accounts, as having authority to
protect against failures of government).

39. See S. ZAGORIA, supra note 3, at 29 (giving case histories of ombudsmen es-
tablished through city charter revisions). The Jackson County ombudsman views her
role as doing justice outside the court system, thus achieving effective results while
diminishing case backlog and court costs. Id.

40. See S. ZAGORIA, supra note 3, at 71, 74 (listing pioneer ombudsmen on state,
county, and city levels). See also D. ROWAT, supra note II, at 90-92 (describing estab-
lishment of ombudsmen in Dayton-Montgomery County, Ohio, Seattle-King County,

[VOL. 5:275



FEDERAL OMBUDSMEN

4. Other Ombudsmen

The ombudsman movement spread to quasi-public and private insti-
tutions, as well as to state and local governments. Many businesses,
hospitals, universities, and newspapers set up ombudsmen to deal with
customer, patient, student, and reader complaints."' While there is no
accurate census of the number of public and private ombudsmen in the
United States, there are, according to one source, several thousand
"'counsellors, investigators, mediators and shuttle diplomats" with com-
plaint handling functions working in this country. 2

D. The Administrative Conference's Role in the American
Ombudsman Movement

The 1964 law creating the Administrative Conference of the United
States43 directs it to recommend ways of improving the operations of
the government. The American interest in the ombudsman movement,
moreover, coincided with the creation of the Administrative Confer-
ence. Given the ombudsman's mission and nature of its function, it is
probably not surprising that proposals were made to designate the Ad-
ministrative Conference as the nation's ombudsman for matters involv-
ing the Federal Government. As noted earlier, both Senator Long and
the ABA put forward such plans. They were abandoned, however, in
the face of budget and logistical difficulties. Nonetheless, the Adminis-
trative Conference has engaged in and supported a considerable
amount of research on the subject.

An early Administrative Conference study by consultant Arthur E.
Bonfield led to a recommendation to provide a "people's counsel" to
represent the poor in federal rulemaking proceedings." Professor
Victor G. Rosenblum's Administrative Conference study on federal
agency complaint-handling mechanisms 45 concluded that a single fed-
eral ombudsman would not be practical because agency complaint-han-
dling procedures were not uniform. More recently, a study by Mark H.

Washington, and Newark, New Jersey).
41. Article, Ombudsman Jobs are Proliferating, and Characterized by Diversity, 2

BNA ADR REPORT 198 (May 25, 1988).
42. M. Rowe & M. Simon, Ombudsman Dilemmas: Confidentiality, Neutrality,

Testifying, Record-Keeping (Oct. 19-22, 1989) (unpublished report presented at the
annual Society of Professionals in Dispute Resolution Conference, Washington, D.C.).

43. Administrative Conference Act, 5 U.S.C. §§ 571-576 (1988).
44. REPRESENTATION OF THE POOR IN AGENCY RULEMAKING OF DIRECT CONSE-

QUENCE TO THEM, ACUS RECOMMENDATION 68-5, I C.F.R. § 305.68-5 (1991).
45. See Rosenblum, Handling Citizen Initiated Complaints: An Introductory

Study of Federal Agency Procedures and Practices, 26 ADMIN. L. REv. 1 (1974) (bas-
ing recommendations on questionnaire sent to federal agencies).
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Grunewald led to an Administrative Conference statement advocating
a federal ombudsman to deal with Freedom of Information Act mat-
ters.46 Administrative Conference member Kenneth Culp Davis chaired
the Administrative Law Section Committee of the ABA which spon-
sored that group's initial resolution supporting the use of ombudsmen.
Jerre Williams, the first Administrative Conference Chairman, advo-
cated the use of ombudsmen at the 1968 Western American Assembly
Conference at Berkeley, which was convened to consider the desirabil-
ity of using ombudsmen at the various levels of government. A 1974
article by the Conference's second Chairman, Roger Cramton, also ad-
vocated using federal ombudsmen.4 7 Walter Gellhorn, of course, gave
the concept currency with the publication of his two works on
ombudsmen.' 8

In 1966, Professor Gellhorn concluded his study of governmental
grievance handling mechanisms, 4

' and proposed that the Federal Gov-
ernment try the ombudsman system. Even though a grievance bureau
could not remedy the citizenry's irritations, it would support a reasona-
ble expectation of improvement. Professor Gellhorn went on to say that
experimenting with the idea would be a relatively simple and inexpen-
sive matter, and one that could be tried "without committing its propo-
nents so deeply that they can never afterward bear to admit failure.""0

To succeed, he said, one needed top-notch personnel, understanding
supporters, and public servants who are not actively antagonistic. 1 He
noted that these were not "forbidding conditions. 8 2

II. CASE STUDIES

In 1971, the first federal ombudsman, that we have identified, was
established in the Department of Commerce. Others have followed.
Some started on an experimental basis and were abandoned, some were
made permanent after a trial period, and others seem to have been set
up with the idea that they would be permanent. There is now enough
experience with the use of ombudsmen at the federal level to begin
evaluation of their utility and to make recommendations for expanding

46. See 1986 ACUS 71, 1341 (recommending ombudsman to address Freedom of
Information issues).

47. Cramton, A Federal Ombudsman, 1972 DUKE L.J. 1 (suggesting federal
ombudsman as response to increased demands for complaint-handling devices in ever
growing Federal Government).

48. W. GELLHORN, supra note 9; W. GELLHORN, supra note 8.
49. W. GELLHORN, supra note 9, at 232.
50. Id.
51. Id.
52. Id.
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their use.
Six federal ombudsman programs are considered in some detail in

this section of the Article. The first four, those in the IRS, AMC, the
long-term health care field, and the EPA, are all in operation today.
Each tells us something about what does or does not work, and each
tends to bear out Professor Walter Gellhorn's view that top-notch per-
sonnel, informed support, and a receptive bureaucracy are necessary.
The other two programs, those set up in the Department of Commerce
and at the ICC, are no longer functioning as ombudsmen programs.
But their histories, like those of the programs now in operation, provide
useful measures of what makes for a good program. These six pro-
grams are considered in turn.

A. The Taxpayer Ombudsman

1. The Taxpayer Ombudsman's Office

Taxpayers and tax collectors, if not natural enemies, are often com-
batants. Because the levy and collection of taxes is prone to dispute, the
IRS offers a likely setting for an ombudsman. The ombudsman hears
taxpayer gripes and is empowered by law and a sense of fair play to
intervene with the tax collector before the harm done to the taxpayer is
magnified by neglect, indifference, or by a bureaucratic affront.

While the origins of the Taxpayer Ombudsman are a bit murky, it
appears that there was a movement afoot in Congress in the mid-to-late
1970's to establish an office outside of the IRS to handle the mounting
number of complaints about the IRS; the idea was that the office
needed to be independent of the IRS to work effectively. Jerry Kurtz,
Commissioner of IRS from 1977 to 1980, sought a means to meet the
concerns expressed by Congress. Against this background, Kurtz pro-
posed and strongly supported the creation of an internal ombudsman as
an adjunct to the Commissioner's office to deal with taxpayer
complaints.

In 1976, before the Office of the Ombudsman was established, a pro-
gram to deal with taxpayer grievances, known as the Problems Resolu-
tion Program (PRP), was initiated on an experimental basis in four
districts (Detroit, Milwaukee, Dallas, and Austin). 8 On the strength of

53. To test which organizational arrangement worked better, the Internal Revenue
Service's (IRS) Problem Resolution Office (PRO) was located in the Taxpayer Service
Division in Austin and Milwaukee and in the immediate office of the District Director
in Dallas and Detroit. The test showed that the PRO staff was more likely to intervene
on behalf of taxpayers in examination and collection proceedings when located in the
Director's office. On that basis, it was decided to place the PRO in the Director's office
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this test, the program was implemented on a national level in 1977."
The evidence showed that the program not only helped taxpayers with
their immediate problems-its basic objective-it also "provided a
highly effective indicator of new, persistent or systematic problems and,
if properly structured, could function as an early warning system to
detect, measure, and focus attention on major problems soon after they
arose."50

Operation Link, a pamphlet distributed to tax preparers and inter-
ested members of the public as part of the effort to inform the public
about the existence and nature of the ombudsman service, spelled out
the PRP goals:

1. To assure that individual taxpayers are afforded an independent, monitored
system for the resolution of problems that have not been resolved through regular
organizational channels.

2. To. . . identify recurring internal systemic and procedural problems.
3. To serve as an advocate for taxpayers within the IRS . . .

a. Organization/Place in Agency Structure

The Taxpayer Ombudsman reports to the Commissioner of the IRS.
He is a member of the Senior Executive Service, a high-ranking career
official who directs a national headquarters office staff of some twenty
persons, including two teams of program analysts.

The current holder of the office is Damon 0. Holmes, appointed in
December 1987. He and his staff are responsible for the development
and operation of the national PRP; they wrote and now maintain the
PRP operating manual, 5 review the reports of the problems encoun-
tered in the field to identify those that recur or emerge as a result of
the constantly changing text of the Internal Revenue Code, seek solu-
tions to those problems, and stand as the advocate of the interests of
the taxpayers as the IRS develops new rules, forms, and procedures for
the imposition and collection of taxes.

The 250 or so persons who make up the national PRP staff are lo-

when the program was instituted nationally the following year. I.R.S., PROBLEM Raso-
LUTION PROGRAM (1986).

54. Id. at 5.
55. Id.
56. I.R.S. PuB. 1320, OPERATION LINK 1 (Rev. 12/87). For information on ob-

taining this pamphlet, see infra note 69.
57. I.R.S., INTERNAL REVENUE MANUAL 1279, PROBLEM RESOLUTION PROGRAM

HANDBOOK (1979). First issued in 1979 and updated periodically, the manual provides
detailed instructions for dealing with all of the ordinary and many of the more esoteric
problems the PRO staff is likely to encounter.
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cated in the ten service center offices, sixty-three districts, seven re-
gional offices, and the Washington office of the IRS. Each district office
has at least one person in the PRP function, although in some of the
smaller offices, such as Burlington, Vermont and Portsmouth, New
Hampshire, the PRP person may also serve as the public information
officer.

Each PRP office throughout the country "is organized as an opera-
tional part of the Director's office [to assure its] independence from
operational activities."" The separation allows the PRP staff to review
the office's action on a particular problem without first having to per-
suade the head of the function that an error was made. The regional
and national office staffs provide guidance, moral support, and advice
on uniform application of program procedures to the staff in the field.

b. Scope of the Taxpayer Ombudsman's Authority

The Taxpayer Ombudsman is unique in at least one important re-
spect: originally created by order of the Commissioner, as an executive
ombudsman, the ombudsman and some of the duties and powers of the
office have been since recognized by the recent Omnibus Taxpayers'
Bill of Rights."9 As a result, the office is now, at least in part, a crea-
ture of Congress as well.

The Subcommittee on Oversight of the Committee on Ways and
Means of the House of Representatives conducted a study of the PRP
in 1978. At that time the national office functions of the program were
conducted by the Taxpayer Communications Branch of the Taxpayer
Service Division under the direction of a Coordinator, an official four
levels beneath the Office of the Commissioner-a "level too low to even
report directly to the Director of the Taxpayer Service Division." 0 The
Subcommittee also noted its doubts that the Taxpayer Communications
Branch had sufficient management experience to carry out the pro-
gram."1 These concerns contributed to the decision in 1980 to appoint a
Taxpayer Ombudsman who would report directly to the Commissioner
and to the decision to move the national office into the Commissioner's
office.

Once the Taxpayer Ombudsman and the staff were in place, ques-

58. Id. at ch. 200.
59. Technical and Miscellaneous Revenue Act, 26 U.S.C. § 7811 (1988).
60. STAFF OF HOUSE SUBCOMM. ON OVERSIGHT OF THE COMM. ON WAYS AND

MEANS, 95TH CONG., 2D SESS., REPORT ON I.R.S. PROBLEM RESOLUTION PROGRAM
FOR HANDLING TAXPAYER COMPLAINTS (Comm. Print 1978).

61. Id. at 32-36.
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tions arose as to the nature and extent of the program's authority to
stay decisions by the collection, examination, and other enforcement
bureaus while a complaint was being investigated and mediated. In-
deed, many complaints grew out of the taxpayer's inability to maintain
the status quo pending the outcome of the dispute. PRP was empow-
ered by the Commissioner to order that the status quo be maintained,
if, in the opinion of the Problems Resolution officer on the case, that
step was justified. This was accomplished by issuing a taxpayer assis-
tance action (TAA) directing the enforcement office to stay further en-
forcement pending the outcome of the complaint. A weakness in the
program, from the taxpayers' point of view, was the power of the en-
forcement officer to countermand the TAA. When that happened, it
was up to the Problems Resolution officer to persuade the director that
the TAA should be reinstated. The 1988 Omnibus Taxpayers Bill of
Rights reversed that burden by giving the ombudsman and the
Problems Resolution officer the authority to issue taxpayer assistance
orders (TAOs). Under the current law, the enforcement officer must
appeal to the director to lift the stay provided by the TAO.

The 1988 law created additional powers for the ombudsman and
rights for the taxpayer. The law provides that a taxpayer may apply to
the ombudsman for a TAO, and authorizes the ombudsman to issue it
if he determines that "the taxpayer is suffering or about to suffer a
significant hardship as a result of the manner" 62 in which the tax laws
are being administered. The TAO may be used to release property sub-
ject to a levy or to stop or set aside a collection action. The Omnibus
Taxpayers' Bill of Rights also requires the Taxpayer Ombudsman to
make an annual report to the Senate Finance Committee and the
House Ways and Means Committee "regarding the quality of taxpayer
services provided,"" a report filed jointly with the Assistant Commis-
sioner for Taxpayer Services.

c. Modus Operandi

The PRP operates much in the manner of a traditional European
ombudsman. The Problems Resolution officer does not work on the un-
derlying tax problem, but investigates facts and then, on the basis of
ascertained facts and applicable tax law, makes a recommendation on
how to deal with the complaint. Damon Holmes, the current Taxpayer
Ombudsman, emphasizes the importance of establishing the facts cor-

62. Technical and Miscellaneous Revenue Act, 26 U.S.C. § 7811 (1988).
63. Id. § 7811(a).
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rectly as a predicate for the PRP recommendation. Usually, the
Problems Resolution officer's decision will be determinative, at least in
those cases where the result is favorable to the taxpayer. While a result
adverse to the taxpayer does not foreclose the taxpayer from pursuing
other forms of review provided by the tax laws, the decision may be
taken as dispositive, particularly in those cases where the Problems
Resolution officer has gained the taxpayer's confidence.

The systematic collection of data from the field about the types of
problems that recur or that are created by a change in the tax law is
essential to the ombudsman's efforts to help reduce the bugs in the tax
collection process. Because the field PRP staff hears daily what those
tax problems are, the reports from the field provide the ombudsman,
and through the ombudsman the Commissioner and the Commis-
sioner's senior staff, the information they need to identify and ulti-
mately rectify problems. Feedback from the district PRO offers the
Commissioner direct access to the front line experience, and provides
information that may be more meaningful than that which filters up
through the functional division bureaucracies.

The relationship between the Commissioner and the ombudsman var-
ies somewhat according to the management style and backgrounds of
the persons involved. When it is working at its best, the Commissioner's
office has at hand a ready and steady source of information and insight
about the workings of the agency, and about the places where trouble-
shooting or broader reforms are needed. The ombudsman's office is
across the hall from the Commissioner's office. This proximity not only
indicates the ombudsman's status, but also allows the two offices to
consult easily.

2. Case Work

a. Clients/Users

The taxpayers and their representatives" are the primary users of
the PRP. Members of Congress also refer cases to the PRP on behalf
of their constituents.

b. Nature of Cases

The most common problems handled by the PRP "involve missing

64. One estimate is that just under 50% of all tax returns are prepared by profes-
sional tax return preparers. Interview with Patricia Burton, Enrolled Agent of the Na-
tional Association of Enrolled Agents, in Washington, D.C. (Sept. 12, 1989).
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refunds, mixed-up Social Security numbers, incorrect billings by IRS,
and mistakes made by the taxpayers."" Many problems start with mis-
takes taxpayers make in reporting their income, filling out their re-
turns, and meeting filing deadlines. In Fiscal Year 1989, in nearly
sixty-five percent of the cases handled by PRP, the taxpayers had made
some type of mistake that led to the problem. However, if the IRS
failed to sort out these problems or compounded them by making other
errors, the cases became eligible for PRP assistance. Errors made dur-
ing processing of items or payments and failing to answer mail from
taxpayers gave rise to most of the cases calling for PRP involvement
where the IRS was at fault. The enactment of the Omnibus Taxpayers'
Bill of Rights has also led to a high volume of requests for TAOs.

c. Acceptance Criteria

The IRS holds out PRP as the avenue of last resort, short of its
formal grievance procedures, for a taxpayer with problems. Direct ap-
peal to the program in the first instance would bypass the functional
offices and put unreasonable demands on the limited PRP staff. To deal
with this problem, the program has set forth the following set of case
acceptance criteria to qualify a matter for PRP control in its pamphlet
Operational Link:

1. Refunds: PRP intercedes if a refund has not been made within
ninety days after the refund claim was submitted and the taxpayer has
made two or more inquiries about the refund's status after ninety days.

2. Requests for Information or Assistance: PRP steps in after forty-
five days have elapsed without a response.

3. Notices: PRP handles notice cases" after the taxpayer has failed
to obtain satisfaction from his or her response to the first two notices on
the subject.

4. Access to Higher Authority: The taxpayer is entitled to ask that a
superior review a position taken by the staff member on the case. PRP
steps in where access to that person has been blocked.

5. Other Problems: PRP retains discretion to take other cases if do-
ing so is necessary to unclog a bottleneck or is otherwise considered to
be in the interest of the IRS.

Cases excluded from PRP include: those subject to an established
administrative or formal appeal; those in which an appropriate response

65. I.R.S. News Release IR-89-NI (Jan. 4, 1989).
66. "Notice case" refers to a matter in which the taxpayer has received a written

notice from the IRS calling on the taxpayer to submit additional information or other-
wise act to complete and pay his or her taxes.
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has already been provided; those within the jurisdiction of another
agency of government; matters subject to the jurisdiction of the Crimi-
nal Investigation Division of the IRS; matters involving a tax protest or
a refusal to pay a tax due; and those cases which do not involve tax
administration, such as personnel matters, disclosure and inspection
questions, where the IRS is involved.

d. Case Load

PRP currently handles approximately 400,000 cases a year, down
somewhat from the 500,000 cases taken on in 1985, a year when delays
in making refunds increased taxpayer frustrations and the case load.
When a case meeting the PRP acceptance criteria is identified, it is
assigned to a PRP caseworker in a district or service center office who
handles it to its conclusion. The caseworker contacts the taxpayer and
becomes the taxpayer's liaison for the duration of the complaint,
thereby assuring that at least one person at the IRS will follow the
complaint's status. The PRP caseworker works with the enforcement or
other IRS staff member to make sure that the case is handled within
the program's processing guidelines.

Passage of the Omnibus Taxpayers Bill of Rights led to an increase
in the number of requests for TAOs from fifty per week to 300 per
week. By the end of February 1990, the PRP had handled 17,700 cases
involving requests based on hardship factors.

e. Settlement Rate

Of the 17,700 applications for TAOs received, 9,900 qualified as
hardship cases. Of these, the PRP was able to provide relief to the
taxpayer in seventy-three percent of the cases. Enforcement issues com-
prised forty-eight percent of the cases with significant hardship. The
remaining fifty-two percent involved accelerated refund or other re-
quests. Of the 7,800 applications that did not show significant hardship,
seventy-one percent were treated as regular PRP cases or were for-
warded to another office that could assist the taxpayer."7

The objective of the PRP is to close seventy to eighty percent of its
cases within thirty days of receipt. A case is regarded as "over age" if
it is still open after thirty days. The program collects data on its seven-
day settlement rate and its thirty-day settlement rate."

67. Figures furnished by the Taxpayer Ombudsman's office. For more information,
see infra note 69.

68. In Fiscal Year 1989, 38.6% of cases were closed within seven days and 89.5%
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3. Outreach Mechanisms

a. Printed Materials and Hotlines

"Operation Link" is the name given by the PRP to its effort to im-
prove communications between the IRS and tax practioners. It is de-
scribed in program handouts." It contains the addresses of the PRP
offices in each of the service center and district offices where practition-
ers may send information that alerts the PRP to a chronic problem or a
case that cannot be resolved through normal channels. The phone num-
ber of each PRP district office is also listed in local telephone directo-
ries. The PRP is described in the booklet of instructions the IRS sends
out with tax return forms.

b. Meetings with Users

The PRP meets with practitioner groups around the country to ex-
plain the program and to take suggestions for making the program
more effective and more accessible.

c. Referral Mechanisms

Referrals come from the functional offices of the IRS, from state and
local government agencies, and from Members of Congress and other
elected officials.

4. Special Problems

a. Lack of Authority over Budget

As an adjunct of the Commissioner's office, the PRP is included in
the Commissioner's budget, a constraint that works against adequate
funding according to some of the staff. For example, the PRP data
collection program is outdated and, according to its staff, needs to be
overhauled and upgraded. As a result of these funding constraints,
many professionals on the program's data processing staff have left the
agency for more challenging and better paying jobs."0

were closed within 30 days. Figures have been furnished by the Taxpayer Ombudsman.
69. A copy of the Operation Link pamphlet may be obtained by writing to Ms.

Linda Martin, Director, Problem Resolution Program, IRS, Washington, D.C. 20224.
70. The problem is not limited to the Problem Resolution Program (PRP). On Jan-

uary 10, 1990, the Washington Post reported that a year-long investigation by the
House Ways and Means Committee found that the self-enforcing system of collecting
taxes is in jeopardy for lack of funds. The IRS, according to the news account, is
"unable to modernize its aging computers and [is] suffering severe shortages of such
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b. Career Advancement

Service as the ombudsman has advanced, not blocked, the attain-
ment of career objectives by the earlier holders. Each of the first three
occupants of the post subsequently was named to head an office which
they regarded as attractive.

In the abstract, some PRP professionals worry that resentments
formed by co-workers who are on the receiving end when PRP inter-
venes on behalf of a taxpayer will work against them if, as many do,
they return to a job in one of the operating functions of the IRS. It
may be that this happens now and then. However, what seems to be the
case is that such resentments, if any are formed, are muted by the
reputation PRP personnel have developed for fairness and the quiet,
we-are-all-in-this-together approach they are encouraged to take in
handling errors when they find them.

5. Assessment of PRP

a. Within Agency

Our interviews were conducted with members of the PRP staff in
Washington and in the New York regional office, and with the Senior
Deputy Commissioner of the IRS, Michael J. Murphy. The people who
work in the program, at least in its upper levels, hold the program in
high regard. They consider their mission extremely important to tax-
payer acceptance of the federal tax collection system. If high morale
and love of task are any indication, the program is well regarded by
those who run it. Deputy Commissioner Murphy stated that the PRP
generated ninety-five percent of the favorable mail the IRS receives.7 1

b. At Other Government Agencies

The General Accounting Office (GAO) reviewed the PRP in 1987 in
response to a request by three members of the United States Senate.7

By and large, the GAO found that the program worked well in provid-

office supplies as pens and pencils." Eaton, Hill Report Depicts IRS As a Hobbled
Behemoth, Washington Post, Jan. 10, 1990, at A17, col. 5.

71. Interview with Michael J. Murphy, Senior Deputy Commissioner of the IRS, in
Washington, D.C. (Mar. 30, 1990).

72. GAO/GGD-88-12 TAx ADMINISTRATION: IRS CAN IMPROVE ON THE SUCCESS
OF ITS PROBLEM RESOLUTION PROGRAM, REPORT TO CONGRESSIONAL REQUESTERS
(1987) [hereinafter GAO study of the IRS PRP]. The report, completed in December
1987, was requested by Senators John Heinz (R-Pa.), Bob Packwood (R-Or.), and
William V. Roth (R-De.).
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ing special assistance to taxpayers, but less well in identifying taxpay-
ers who qualified for special assistance.7 8 This shortcoming reflected the
increase in the number of taxpayers who were not satisfied by the IRS
handling of their complaints. The GAO report shows that sixty-two
percent of taxpayers who received special assistance were satisfied with
the handling of their complaint compared with a twenty-three percent
satisfaction rate among those who did not receive special assistance.

c. By Users

The user assessment we received indicates the program works the
way it was intended. The fact that there is a trained, available PRO in
every IRS office provides practitioners and the public with a means to
question a troublesome decision by operating staff. This often motivates
the operational people to meet an objection before the taxpayer goes to
PRP for assistance. The fact that the program is still not known
enough to be invoked in all the cases which qualify for assistance is the
major drawback to potential users.

d. By Congress

PRP is, at least in part, a creature of congressional concern about
the way taxpayers are treated by the IRS. The Oversight Subcommit-
tee of the House Ways and Means Committee is the principal PRP
watchdog on the Hill. Of all the persons we talked to about the pro-
gram, the Subcommittee staff expressed the most reservations. The res-
ervations concern what might be, but is not, achieved by the program,
rather than the quality of current PRP operations. The staff favors an
expanded program, reflecting tension between executive and congres-
sional budget priorities.74

6. Conclusion

The record of the Taxpayer Ombudsman and the PRP staff demon-
strate that a system as complicated as the levy and collection of federal
taxes can be significantly improved by the establishment of a grievance
bureau to address the legitimate complaints of the taxpayers arising
out of their dealings with the agency.

73. Id. at 31.
74. See supra note 70 and accompanying text (explaining problems within

program).
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B. The Army Materiel Command Ombudsman

1. The AMC Ombudsman's Office

The Army Materiel Command (AMC or the Command) is one of
five major commands that comprises the Army.7" It is responsible for
supplying the Army with the weapons, vehicles, and other equipment
the Army uses. AMC spends approximately sixty percent of the
Army's budget. It has 114,000 personnel stationed at posts in forty-
three states and some foreign countries, and its operations bring it into
daily contact with hundreds of concerns that do business with the
Army. Inevitably, snags occur in the process.

When General Richard H. Thompson took office as Commanding
General in 1984, he proposed using an ombudsman to handle problems
arising out of the Command's dealings with industry. When he submit-
ted this proposal to his senior staff, they objected; they thought an
ombudsman would duplicate existing trouble-shooting mechanisms, be
unduly intrusive, and create overlapping responsibilities. General
Thompson was not dissuaded, however, and elected to try it; his judg-
ment has been vindicated. The AMC Ombudsman has won the respect
of the Command and the businesses with which it deals. The accom-
plishments of the AMC Ombudsman provide a convincing demonstra-
tion of the utility of establishing an ombudsman in any case where a
government agency has extensive dealings with the public.

a. Organization/Place in Agency Structure

General Thompson began by finding the person he wanted to be his
ombudsman. From a field of approximately forty candidates, he se-
lected Lewis J. Ashley, who had an extensive background in defense
acquisition matters gained from serving on the staffs of two Senate
Armed Services and Budget Committees, as well as at the Pentagon
and Department of Energy. Ashley's first tasks were to prepare the
Charter for his new office and a plan to implement it; both were ac-
cepted by General Thompson and the Charter has served to define the
mission ever since.7 ' The ombudsman reports directly to the Command-

75. There are also two commands for overseas operations, a training command, and
the forces command which is responsible for assigning trained personnel to the units in
which they will serve.

76. AMC OBsUDSMAN CHARTER (Feb. 20, 1985) (hereinafter CHARTER]. The
Charter spells out the authority and responsibilities of the ombudsman, defines the mis-
sion, staff, location, chain of command, and the operating concept for the office, and
provides for the ombudsman's access to records and information. The Charter is pub-
lished as Appendix E to "Ombudsmen and Federal Agencies: The Theory and the
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ing General, and speaks for him on matters within his ombudsman's
domain.77

The original plan contemplated the addition of an assistant
ombudsman as the case load grew. When that occurred, Ashley de-
clined the assistant on the ground that he wanted first hand knowledge
of everything that was going on in his office. Today, as then, he oper-
ates by himself with the assistance of one secretary. Rather than create
a staff of his own, he has the power to utilize the Commanding Gen-
eral's tasking authority. With it, Ashley may draw on the specialists he
needs to help him work on a case. A typical working party includes a
lawyer and procurement, quality assurance, and production section spe-
cialists, as well as others as circumstances may require.

b. Authority: Scope of Duties; Limits on Power

The ombudsman's goal is to help the Command's numerous suppliers
cut through the layers of red tape, characteristic of a large government
organization, by providing a fixed point of contact at the top level of
the Command. 7' The ombudsman concentrates on external complaints
about the workings of the Command: those dealing with confusing pro-
curement documents, ineffective or unfair contract administration, and
delays in providing clarification or relief. He acts as a confidential in-
termediary in cases where a contractor is worried about offending the
AMC, and oversees the Command's whistle-blower program. One of
the more important facets of the office is to keep the Commanding
General informed of the major complaints lodged with his office as they
occur. The AMC Ombudsman also has responsibility to review and
evaluate the effectiveness of the Command's programs and to recom-
mend changes as needed. As a matter of practice, he stays out of areas
where other systems have been set up to handle internal problems. For
example, he does not deal with internal personnel complaints.

c. Modus Operandi

Ashley takes a hands-on approach to the problems he accepts. He

Practice," David R. Anderson and Diane Stockton, Administrative Conference of the
United States, May 1990 (to be published in 1990 ACUS _).

77. Id. The Charter provides that "the Ombudsman will report and be accountable
only to the Commanding General." Id. § I.

78. In the press release announcing the creation of the ombudsman, General
Thompson was quoted as saying, "The Ombudsman's objectives are to cut through
organizational red tape and to . . . actively promote AMC's capability to be open,
responsive and fair, and to aid in improving the command's problem solving process."
AMC Press Release No. PR-5 (Apr. 11, 1985).
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acts as a mediator between the contractor and the Command involved,
seeking an outcome that is satisfactory to all concerned. The
ombudsman's work party begins by assembling the facts. 9 If the work
party decides that the Command acted questionably, Ashley proposes a
solution that corrects the mistake or oversight. The Charter directs him
to remain involved "until every reasonable attempt has been made to
resolve the issue. '"" Where he finds that the Command has acted prop-
erly, he lays out the pertinent facts and seeks to persuade the complain-
ant that the proper result was reached. Ashley has the authority to
detain a procurement pending his investigation, and may require that
the procurement be readvertised if the initial effort was flawed. 8' He is
empowered to "[d]irect corrective action in the name of the CG [Com-
manding General] of the AMC when [he] determines it to be
necessary." '82

Once the ombudsman decides to take a case, he assembles the work
party (an ad hoc group) which will conduct the investigation and rec-
ommend the steps, if any, to correct the problem. The process may take
a few hours in a simple case, but is more likely to take several days
over the course of a few weeks depending on deadlines, case load, the
time required to collect and examine essential information, and other
time constraints. The work party talks with the procurement officer in-
volved, examines the procurement documents, reviews the procedure
followed for fairness and compliance with procurement regulations, and
may talk with the complainant's representatives before reaching a re-
sult. In one case, a large business that regularly supplied a certain item
complained that the small business set-aside announced for a new five-
year, $700 million reprocurement, effectively precluded the established

79. The Charter gives the ombudsman unlimited access to the Army Materiel
Command's (AMC or Command) records, within specified limits on access to classified
material, and the authority to make unannounced visits to any organization or staff
within the Command. CHARTER, supra note 76, § VII.

80. Id. § IV.B.I.c.
81. In one case, for example, a new bidder complained that the specification for an

item of equipment was so out of date that it restricted competition by favoring a type
of product that had not kept pace with market advances. The ombudsman's investiga-
tion substantiated the complaint, the solicitation was cancelled, and the specifications
for the item were changed to incorporate current technology in subsequent procure-
ments. PUBLIC AFFAIRS OFFICE, AMC, OMBUDSMAN CORNER, PERSPECTIVES (Nov.
1988).

82. CHARTER, supra note 76, § IV.B.1.f. On its face, this provision appears to em-
power the ombudsman to substitute his judgment for that of the line official whose
decision is being considered, which is authority not normally placed in an ombudsman.
In fact, the power is rarely utilized, and then only to maintain the status quo pending
further investigation and/or action by the Commanding General. Telephone interview
with Lewis J. Ashley, AMC Ombudsman (Apr. 18, 1990).
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supplier from competing. After an investigation, the work party agreed
and the Request for Procurement (RFP) was changed to expand the
competition.

2. Case Work

a. Clients/Users

The Charter provides that members of the general public, govern-
ment agencies, industry, and the private sector may apply to the
ombudsman for assistance." Currently, large businesses account for
forty-three percent of the requests for assistance the ombudsman re-
ceives, and small businesses account for forty-seven percent.

b. Nature of Cases

Most of the cases involve complaints that the AMC has failed to
exercise proper judgment or to follow federal procurement regulations
or practices. Examples include cases in which: a procurement contained
unnecessarily restrictive specifications; a procurement contract was al-
leged to have been improperly awarded; technical data or other bidding
information was flawed in some way; actions appeared arbitrary, or in-
volved inordinate delay.

The AMC Ombudsman also has jurisdiction to hear complaints from
"whistle-blowers."" These cases involve allegations of wasted funds,
mismanagement, rule violations, and instances where there may be a
substantial or specific danger to the public health or safety. The
ombudsman may set up an ad hoc group to deal with a whistle-blower
matter or refer it to the appropriate inspector general's office.

c. Acceptance Criteria

Cases which have been considered by the appropriate authorities in
the ten sub-Commands, are not subject to GAO or court action, and in
which the complainant considers the outcome to be unsatisfactory, are
eligible for the ombudsman's attention.

83. CHARTER, supra note 76, § IV.B.l.a.
84. Id. § IV.B.I.e. This section provides that the ombudsman will serve as the

AMC point of contact on whistle-blower actions, and will "refer such matters to the
appropriate organization, monitor their progress and take other action as he determines
to be necessary and appropriate." Id.
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d. Case Load

The office handles about eighty cases a year. As Ashley defines it, a
case is a request or complaint that takes substantial effort and time to
resolve. Ashley says it usually takes a week or more to work through a
case, and it may take longer depending on the complexity of the case
and the time required to investigate the matter. Requests for informa-
tion and the like are classified as "contacts" and are not included in the
case load.

e. Settlement Rate

At the time he talked to us, Ashley stated that no party to a matter
his office had handled had seen fit to take the matter to a higher au-
thority after the matter had been resolved by the ombudsman."

3. Outreach

General Thompson announced the establishment of the ombudsman
in meetings with industry groups, by press releases, and in letters to the
chief executive officers of major defense contractors. The letters invited
them to contact the ombudsman "in the event you have any areas of
concern which need my attention." s6 In addition, Ashley used press re-
leases, the "Ombudsman Corner" column in Perspectives, a newsletter
distributed to industry,87 and talks at trade association meetings to de-
scribe the office and to invite those with problems to use it. Referrals
from companies that have used the office, and from the Defense De-
partment and other government staff persons familiar with it, also ac-
count for part of the case load.

4. Special Problems

The AMC Ombudsman was created by agency order. It can be dis-
mantled in the same way, and just as quickly. That means that the
ombudsman must re-establish the need for the office every time the
Commanding General changes at the AMC." The respect the office

85. Interview with Lewis J. Ashley, AMC Ombudsman, in Washington, D.C.
(Aug. 23, 1989) [hereinafter Interview with Ashley].

86. Letter from General Thompson to John R. Opel, Chief Executive Officer of the
International Business Machine Company (Apr. 12, 1985).

87. See Interview with Ashley, supra note 85.
88. Two new Commanding Generals at the AMC have come into power since the

ombudsman was created. The most recent change in command occurred in October
1989. Neither successor to General Thompson has made any changes to the
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commands has so far been sufficient to assure its continuity. Whether
the next ombudsman will be held in the same regard as the present
one, and whether future Commanding Generals will elect to continue
the program in its present form are open questions.

One reason for Ashley's success appears to be his demanding work
habits. He tends to work twelve-hour days and often takes active case
files home with him for weekend and holiday work. It is his view that
he should be available when needed. This degree of dedication is de-
manding and will be hard to duplicate in future appointments. The ac-
complishments of the office are such that it would appear appropriate
to consider expanding the staff, not only to train others in the event
Ashley becomes unavailable at any particular moment, but to make
sure that all of those who wish to make use of the service find it availa-
ble. As matters now stand, Ashley appears to have his hands full with-
out actively encouraging greater use of the service.

As demonstrated in the next section, action is underway to replicate
the ombudsman function at each of the ten AMC sub-Commands.
Once these sub-Command-level ombudsmen are in place, there will be
the means to increase the case load and train potential headquarters
staff. With the addition of the new officials, it seems likely that the
headquarters case load will continue to expand.

5. Assessment

a. Within Agency

If imitation is the purest form of flattery, there is evidence that the
AMC Ombudsman has won acceptance in an agency where all the sen-
ior staff were initially skeptical. Two of the ten AMC sub-Commands
have established ombudsmen because the commanding officers there
wanted to duplicate the headquarters program. If these trials work out,
the AMC's plan is to put an ombudsman in each of the other eight
sub-Commands.

b. At Other Government Agencies

Both the Air Force and the Navy have Materiel Commands. At the
time Ashley was interviewed for this study, the Air Force was consider-
ing establishing an ombudsman. The Navy was not." Today, the Air
Force is experimenting with an ombudsman program at each of its sub-

Ombudsman Charter or to any other aspect of the operation.
89. See Interview with Ashley, supra note 85.
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Commands.

6. Conclusion

The AMC Ombudsman was created by General Richard H. Thomp-
son as he was assuming command. If the office has not performed a
minor miracle, it has come close. The record demonstrates what can be
done by a person with high motivation and skill backed by authority
from the top.

C. Department of Health and Human Services Supported State
Long-Term Care Ombudsmen

1. Ombudsman Program

a. Introduction

Nursing home care became a national issue by the mid-1970's;
widely publicized cases of abuse and neglect resulted in congressional
investigations, hearings, and legislation. According to the evidence,
frail and elderly patients in some long-term care institutions were at
the mercy of staffs that were often inadequately trained, bored, and
sometimes even malicious. Isolated from their families and other
outside support mechanisms, patients often were afraid of the conse-
quences of speaking up."° Some who protested were ignored because
they were said to lack the capacity to describe their living conditions
accurately.

The assumption that many state governments were not adequately
regulating the nursing home industry, combined with the increase in
the aging population, made it politically desirable for Congress to ad-
dress these concerns. 1 Ombudsmen were thought to be one means of

90. See Anderson & Von Atta, Nursing Homes a Worsening Problem, Washington
Post, Dec. 18, 1989, at C15 (discussing recent draft of United States Department of
Health and Human Services report which concluded that abuse of nursing home resi-
dents often goes unreported and that there is no effective system to investigate com-
plaints). The report stated that more than half of the nursing home residents surveyed
believe that abuse is rarely reported to authorities; it also stated that thirty-six percent
of nursing home aides witnessed a case of physical abuse of a patient in the past year,
and ten percent admitted to being the abuser. Id.

91. Interview with Eileen Bradley, Associate Commissioner, Office of Hearing &
Appeals, Social Security Administration, Department of Health & Human Services, in
Arlington, Va. (Sept. 28, 1989) [hereinafter Interview with Bradley]. The 1970's were
also a time when the concept of advocacy for the disadvantaged was growing in popu-
larity. By the early 1980's, there was a move to decentralize government services as
part of the move towards a "new federalism." This federal ombudsman program, im-
plemented at the state, regional, and local levels, is viewed by some as the epitome of
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redressing the imbalance of power between patient and providers.

b. Legislative Framework

In 1972, the Department of Health, Education and Welfare (HEW)
funded the development of experimental nursing home ombudsmen
programs for four states and one national organization." The plan was
the brain-child of the Presidential Advisory Commission on Aging"
and the Secretary of HEW, Arthur Flemming." The program was in-
tended to investigate complaints of older nursing home patients about
action adversely affecting their health, safety, and welfare. In 1973,
this program was transferred from the Health Services and Mental
Health Administration of HEW to the Administration on Aging
(AOA). AOA initiated the ombudsman development programs in all
states through modest grants under Title IV of the Older Americans
Act." The 1978 amendments to the Older Americans Act of 1965 pro-
vided that all nursing home facilities receiving funding from HHS
would have an ombudsman. The scope of the legislation was expanded,
under the 1981 Keys Amendments, to include all board and care
homes. In 1988, there were 578 local recipients of federal funding for
state long-term care ombudsmen programs."

A state unit on aging may itself operate the long-term care
ombudsman program or it may contract with another agency or inde-
pendent non-profit group to operate it. Each state submits its
ombudsman program "state plan" to the federal AOA for approval.
Plans vary from state to state, depending on the identity of the plan
administrator, access, statutory authority, scope, and staffing
patterns.'7

Since these state long-term care ombudsmen must be independent to
be effective, the law requires that they be sponsored by an office outside
the system being monitored. Most state long-term care ombudsman

decentralization.
92. See MAILICK, The Ombudsman in Health Care Institutions in the United

States, in INTERNATIONAL HANDBOOK OF THE OMBUDSMAN: EVOLUTION AND PRESENT
FUNCnON 122 (G. Caiden ed. 1983) (explaining enabling legislation funding and re-
sponsibilities of model nursing home ombudsmen programs).

93. Interview with Ann Weaton, Administration on Aging, in Washington, D.C.
(Apr. 20, 1990) [hereinafter Interview with Weaton].

94. Interview with Bradley, supra note 91.
95. Older Americans Act of 1965, Pub. L. No. 89-73, 79 Stat. 218. See Interview

with Weaton, supra note 93.
96. Id.
97. See MAIUCK, supra note 92 (discussing effects of enabling legislation on

programs).
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programs are housed in the Office on Aging, or elsewhere in state gov-
ernment, sometimes in large umbrella agencies which operate the state
health department.9 Others are independent agencies reporting di-
rectly to the Governor; and some states contract out their ombudsman
programs to private non-profit groups.

In Washington, D.C., for example, the Long-Term Care
Ombudsman is not housed in the District of Columbia Office on Aging
because this agency operates one of the nursing homes in the District.
Contracting out the ombudsman function to private non-profit organi-
zations removed the possibility of a conflict of interest."

Each state must allocate a percentage of its AOA budget to the
ombudsman program. Some states allocate substantial additional funds
to the ombudsman program. In a recent survey of a majority of state
long-term care ombudsman programs, federal funding accounted for
approximately two-thirds of the average funding. 1  Some states have
responded to fiscal constraints by limiting the number of nursing homes
served, either by restricting the geographic area covered, or by limiting
the categories of complaints which will be considered. The 1978 Older
Americans Act Amendments broadened the definition of long-term
care facilities to include any skilled or intermediate care institution,
nursing home, or other adult care home. Because of insufficient fund-
ing, many long-term care ombudsman programs are only able to ser-
vice nursing homes. 101

The law also supports the training and use of volunteers and citizen
organizations in the state long-term care ombudsman program.102 Most
states have an average of three paid professional full-time staff in the
state-level ombudsman office.108 The balance of paid and volunteer staff
varies from state to state, but most programs depend on some non-paid

98. Interview with Weaton, supra note 93.
99. Interview with Vera Mayer, Long-Term Care Ombudsman in the Northwest

section of Washington, D.C., in Washington, D.C. (Sept. 8, 1989) [hereinafter Inter-
view with Mayer]. For example, in Washington, D.C., the District of Columbia Office
on Aging, which operates a nursing home, contracts with the Office of Legal Counsel
for the Elderly, part of the American Association of Retired Persons (AARP), a pri-
vate non-profit organization, to provide the ombudsman service.

100. Based on a 1987 survey of 49 states' long-term care ombudsmen programs,
Title III comprised 61 % of funding; other federal sources accounted for another six
percent; Non-Older Americans Act state funds provided 27 % with another six percent
coming from other non-federal sources. Id. See NATIONAL ASSOCIATION OF STATE
UNITS ON AGING (NASUA), COMPREHENSIVE ANALYSIS OF STATE LONG-TERM CARE
OMBUDSMAN OFFICES 19 (Sept. 1988) [hereinafter NASUA REPORT].

101. See MAJUCK, supra note 92, at 124 (analyzing staffing differences and op-
tions open to state programs after 1987 amendments).

102. Id. (discussing varying scope of state nursing home ombudsman programs).
103. NASUA REPORT, supra note 100, at 15.
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assistance. Other organizations, such as health consumer groups, orga-
nizations of relatives of institutionalized patients, residents' councils,
state prosecutors, and regulatory agencies work with the ombudsman
programs in surveying and controlling state long-term care facilities.1' 4

Frequently, the professional long-term care ombudsmen train the vol-
unteer ombudsmen. One District of Columbia long-term care
ombudsman seeks to assign one volunteer to each nursing home floor. 10'

c. Authority: Scope of Duties and Limits on Power

The effectiveness of the state long-term care ombudsman program
may vary depending on who runs it; a state agency or private contrac-
tor.'" Operation by a private agency obviously affords independence
from state control. While this may also eliminate some red tape, pri-

.Ivately sponsored programs may increase problems of coordination,
communication, and cooperation with the state agencies which monitor
them. Ombudsman programs operated by state agencies on aging or
health may encounter still other problems if state bureaucrats are not
supportive. When the ombudsman program is run from the Governor's
office it may gain prestige, but may be unduly sensitive to political
pressures. Nevertheless, this model is thought by some to be the most
effective in that it is the most similar to the classic ombudsman
model.

10 7

The Older Americans Act Amendments require that each state "es-
tablish procedures for appropriate access to long-term care facilities
and patient records,"'' but does not spell out the requirement, leaving
room for a broad range of interpretations.0 In some states, the
ombudsman has legal access to all facilities and records. In others, ac-
cess is not guaranteed, and facility managers must consent to entry to
the premises. When access is dependent upon the cooperation of the

104. See MALICK, supra note 92, at 125 (stating that ombudsman programs are
less effective in combatting serious abuses, but in conjunction with other authorities
they are able to increase effectiveness).

105. Interview with Mayer, supra note 99 (noting that volunteer involvement also
satisfies requirement for community participation in programs required by Older
Americans Amendments).

106. See MAmiCK, supra note 92, at 123 (describing techniques for ensuring inde-
pendence of ombudsman).

107. Id. (noting that states generally have placed control of ombudsmen in one of
three organizations' executive offices: "private" community or volunteer agencies and
state offices of health or aging).

108. Older Americans Act, 42 U.S.C. §§ 3001, 3027(a)(12)(B) (1988) (originally
enacted as Older Americans Act of 1965, ch. 73, § 303, 79 Stat. 218, 233).

109. See MAILUCK, supra note 92, at 123 (declaring that access is another issue
where state programs differ and achieve varying results).
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institution, the ombudsman's effectiveness and independence are often
compromised.

Access to patient records varies from state to state. 110 Some states
allow the ombudsman to review patient records without restriction.
Others interpret the law as requiring the written consent of the patient
before giving the ombudsman permission to read records. While in-
tended to safeguard the patient's privacy, the effect is to disclose to the
staff that a particular patient has made a complaint. This conflicts with
the intent of the law which is to protect the right of the patient to
complain in confidence.

State long-term care ombudsmen confront many issues involving
their authority, such as the role of the ombudsman in the nursing home
licensing process. Ombudsmen who are allowed to be heard in that pro-
cess generally have more influence tvith licensed facilities than those
that are not."1 Another issue is the adequacy of state and local inspec-
tions of long-term care facilities. License inspections occur infre-
quently, as little as once a year. In the past, moreover, inspections were
more comprehensive and included observations of the facilities' opera-
tions. Today, because of budget constraints, more superficial inspec-
tions are not uncommon.

d. Modus Operandi

The ombudsman programs investigate patient complaints about ac-
tion adversely affecting their health, safety, and welfare; monitor the
development of applicable laws, regulations, and policies; provide infor-
mation to public agencies about residents of long-term care facilities;
and promote private organizations' and volunteers' participation in the
ombudsman program."' The state ombudsman is also required to es-
tablish a statewide uniform reporting system to collect and analyze
data relating to complaints and conditions in long-term care facilities
for the purpose of identifying and resolving significant problems. 1

State long-term care ombudsmen often use written working agree-
ments to clarify roles, coordinate services, and establish operating pro-
cedures with other state agencies.114 Most of these working agreements

1 10. Id. (noting that ombudsmen's access to patient records is based on ambiguous
language in 1978 amendments).

111. Id.
112. See MAILICK, supra note 92, at 123 (outlining goals set for state long-term

care ombudsmen programs by enabling legislation).
113. 42 U.S.C. § 3027(a)(12)(C) (1988) (discussing what state plans should pro-

vide with respect to long-term care ombusdsman program).
114. See NASUA REPORT, supra note 100, at 32 (analyzing effectiveness and de-
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are with the licensing and certification units, usually in the state health
departments."' In the District of Columbia, for example, matters are
often referred to the Office of Adult Protective Services within the De-
partment of Human Services, or to the Service Facility Regulation Ad-
ministration within the Department of Consumer and Regulatory Af-
fairs. An ombudsman may refer the more serious violations to the state
licensing agency or the police.

The ombudsman investigates complaints against facilities and alerts
the relevant governmental agencies of possible abuses. He also under-
takes his own investigations and attempts to resolve the underlying
problems when issues of mistreatment are raised. The ombudsman acts
as a problem solver, facilitator, liaison, and advocate for patients and
their families with the institutions and governmental agencies.

Complaints may be received directly from patients and their families
as well as from staff during visits by the ombudsman, and may be
lodged by telephone "hotlines" and correspondence. The ombudsman
also may pursue independent investigations on-site. In the programs
which depend on paid ombudsman staff and have hotlines, complaints
are logged and usually are responded to within a set period of time,
usually forty-eight hours."' In many instances, the ombudsman must
gain the facility's consent before embarking on the investigation.11 7 Un-
cooperative operators can frustrate the investigation by withholding
consent.

An investigation involves several steps: locating and contacting par-
ties; obtaining their consent to the representation and release of
records; identifying relevant issues raised by the complainant; collect-
ing and assembling the facts; applying state and federal laws; inter-
viewing witnesses; reviewing expert information; providing status re-
ports to the complainant; and identifying the means to resolve
meritorious complaints.118

In general, state long-term care ombudsmen attempt to resolve
problems at the lowest level of authority possible.1 ' This is done to
protect the complainant from retaliation. Once a complaint is substan-
tiated, it may be referred to the appropriate agency for legal action if

velopment of state long-term care ombudsmen).
115. Id.
116. See MAILICK, supra note 92, at 125 (distinguishing type and means of com-

plaint in programs staffed by volunteers from those staffed by paid workers).
117. Id.
118. NASUA, ANALYSIS OF POLICIES & PROCEDURES OF STATE LONG-TERM CARE

OMBUDSMAN OFFICES 110-11 (Sept. 1988).
119. See MAIUCK, supra note 92, at 125 (explaining process in complaint

resolution).
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the informal approaches fail.
Long-term care ombudsmen are usually required to submit reports to

the state ombudsman and the area agency on aging. For example, all of
the District of Columbia long-term care ombudsmen prepare monthly
reports, consisting of a computerized summary of complaints."'0

2. Case Work

a. Clients/Users

The primary users of state long-term care ombudsman programs are
residents of federally funded nursing homes and their families. The
program also is used by the institution staffs and is sometimes used by
nursing home administrators. In addition, advocacy groups for the eld-
erly may intervene in particular cases. Congressional interest in a par-
ticular case may come about as an outgrowth of constituent casework
services.

b. Nature of Cases

Ombudsmen are required to investigate complaints involving actions
by providers of long-term care, public agencies, or other social service
agencies which adversely affect the health, safety, welfare, or rights of
such residents. 21 State long-term ombudsmen deal with three types of
complaints: quality of life issues, quality of care issues, and patients'
rights issues."22 Quality of life issues involve patient discomfort, either
material discomfort or discomfort resulting from staff conduct. Quality
of care issues involve complaints about the quality of medical care,
health care, or nutrition received, as well as abusive treatment. In-
fringement of rights cases deal with violations or limitations of patient
freedoms, such as access to their funds, visitor restrictions, or reserva-
tion of rooms upon return from temporary hospitalization. 23

Institutionalization itself may give rise to complaints from patients.
Sometimes patients create problems for themselves by failing to follow
nursing home rules, such as regulations against smoking. Failure to fol-
low discharge and transfer rules are another source of problems.12

4 Un-
reasonable or insensitive demands made on nursing homes by families

120. Interview with Mayer, supra note 99.
121. 42 U.S.C. § 3027(a)(12)(A)(1) (1988).
122. See MAucK, supra note 92, at 124 (discussing types of complaints frequently

made as well as typical responses thereto).
123. See id. at 125 (noting that Patient Bill of Rights codifies some rights).
124. Interview with Mayer, supra note 99.

1991]



312 THE ADMINISTRATIVE LAW JOURNAL

of patients also give rise to complaints.
Current legal and policy issues facing state long-term care

ombudsmen include conflict of interest problems, nurses' aide training,
patient transfers from one facility to another, boarding care homes,
provision of legal services to patients, and rapidly changing federal
laws.3 6

c. Acceptance Criteria

State long-term care ombudsmen are generally not limited in the
types of cases that are appropriate for them to address or refer. They
have discretion to deal with a broad range of problems. Medical or
legal experts may be asked to assist with a particular problem. The
scope of services provided will depend to a large degree on the individ-
ual ombudsman, his or her caseload, available staff, and the program's
budget.

d. Case Load

In one year, there were 411 complaints recorded in one District of
Columbia ombudsman project.1 6

e. Settlement Rate

In one year, 401 out of 411 complaints were resolved, five were not
resolved, and five are still active." 7

3. Outreach

a. Printed Material

Some state ombudsman programs depend more heavily on paid than
on non-paid staff. These programs are better able to solicit complaints
by using well organized educational campaigns." 8 Some state long-
term care ombudsmen distribute brochures and manuals describing
their program services. Others also post notices and posters about their
role in the nursing homes.

The National Association of State Units on Aging (NASUA) in

125. Interview with Ann Lordeman, NASUA Senior Program Associate, in Wash-
ington, D.C. (Oct. 27, 1989).

126. Interview with Mayer, supra note 99 (furnishing data for period between Oc-
tober 1988 and September 1989).

127. Id.
128. See MmLiCK, supra note 92 (explaining educational campaigns).
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Washington, D.C. operates a National Resource Center for state long-
term care ombudsmen. With the assistance of AOA funding, NASUA
has produced three resource publications for the state long-term care
ombudsman program.2

b. Meetings with Users and Others

Professional and volunteer ombudsmen visit the care facilities on a
regular basis and meet with patients, families, and staff.

c. Referral Mechanisms

Families of patients often contact the state long-term care
ombudsman before placing a patient in a particular facility. Generally,
however, the ombudsman is contacted after the patient becomes a resi-
dent and a problem has developed. Staff members often refer cases to
the long-term care ombudsman. Some nursing homes social workers
and other professional specialists may refer cases to the ombudsman.

Some of the better funded state ombudsman programs use toll-free
hotlines to take complaints.18 0 While this method increases a patient's
access, it also requires a greater effort on the part of the complainant
to lodge a complaint than do the programs in which the ombudsman
learns of the complaint during a regular visit to the patient. Programs
with a higher proportion of professional staff tend to focus on more
serious cases than on the regular day-to-day complaints. " '

4. Special Problems

a. Lack of Uniformity Among State Programs

States have wide latitude in implementing their long-term care
ombudsman programs. This results in marked disparities in the nature
and quality of the state programs. While this discretion allows states to
adapt the programs to meet local needs, standardized enforcement and
evaluation are difficult to implement. One result is the loss of control

129. These publications include: COMPREHENSIVE ANALYSIS OF STATE LONG TERM
CARE OMBUDSMAN OFFICES; ANALYSIS OF POLICIES & PROCEDURES OF STATE LONG
TERM CARE OMBUDSMAN OFFICES; and TRAINING AcTIVITIEs OF THE STATE LONG
TERM CARE OMBUDSMAN OFFICES. These publications are available from Ann
Lordeman, NASUA Senior Program Associate, Washington, D.C.

130. See MAILICK, supra note 92, at 124 (noting that telephone hotlines are more
prevalent in programs which have paid staff).

131. See id. (attributing tendency to deal with more serious abuses to either pa-
tient's reluctance to call and report minor grievances or paid staff's greater skill).
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by the federal agency which oversees the programs. However, strong
community involvement and congressional oversight help render ac-
countable state long-term care ombudsman programs. Not only is there
difficulty coordinating programs between the federal and state level bu-
reaucrats, there is a broader problem in coordinating these levels with
the local level.

b. Loss of Neutrality When State Long-Term Care Ombudsmen Act
as Patient Advocates

In practice, many state long-term care ombudsmen act as advocates
for the elderly.13 2 While this may provide the patient with an able rep-
resentative, it does so at the cost of the ombudsman's impartiality. For
this reason, the ombudsman may occasionally need to call in a media-
tor or another neutral third party, in order to resolve a particular dis-
pute. Some ombudsmen tend to justify the advocacy role on the ground
that the nursing home industry is politically powerful in many states. 83

c. The Effect of Fiscal Constraint and the Growing Demand for
Ombudsmen Services

Only five percent of the aged are in nursing homes at any one time,
but much larger percentages will require nursing home care at some
point in the future."8 Most elderly persons still live in their communi-
ties. As a result of increases in the average life span, the elderly are the
fastest-growing segment of the population. The number of senior citi-
zens in this country is expected to double during the next forty years.
Similarly, the nursing home population is expected to double between
1985 and 2020.135 Even though there are more nursing homes now than
ever before, the need will continue to increase.

Many nursing homes, moreover, are suffering from fiscal constraints.
Aides are often undertrained, underpaid, and overworked. The current
shortage of licensed nurses is another factor making nursing homes in-
creasingly difficult to administer." The complex regulations governing
these facilities contribute to the problem, as does the absence of clarifi-

132. Interview with Linda Work, National Institute for Dispute Resolution
(NIDR), in Washington, D.C. (Aug. 28, 1989).

133. Interview with Bradley, supra note 91.
134. Interview with Mayer, supra note 99.
135. The Cutting Edge: News and Notes About Health, Washington Post, Oct. 3,

1989 (Health), at 5, col. 3.
136. Interview with Mayer, supra note 99.
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cation of the interplay of the various levels of regulation.13 7

It is not surprising, then, that some nursing home residents are ne-
glected. State long-term care ombudsmen and their volunteers do not
always have the staff to go door-to-door to check on patients and take
other steps, that if routinely implemented, could improve service.

d. Limited Jurisdiction

Another problem in the long-term care area are the approximately
40,000 licensed, 8 and untold unlicensed, institutions known as "per-
sonal care facilities," that house individuals who are on public assis-
tance such as social security and welfare. Personal care facilities gener-
ally have lower standards than those which the long-term care
ombudsmen operate, and therefore they urgently require some type of
ombudsman program. Such a program would need substantially more
funds than currently provided to the state long-term care ombudsman
system, but there seems to be even less funding available for monitor-
ing operation of these facilities.

5. Assessment

a. Within Government

Although the state long-term care ombudsman program is generally
well liked within the HHS, a recent draft report of this agency con-
cluded that abuse often goes unreported and that there is no effective
system to investigate complaints.18 ' This is likely to continue until ade-
quate funding for these programs is provided.

b. By Users

Whatever the shortcomings, patients in nursing homes and other
long-term care facilities who depend on the long-term care ombudsman
system appreciate it. It is also beneficial because it provides an out-
sider's view. Many nursing home employee and administrative meetings
welcome the contributions made by the ombudsman. 4 In this way, the

137. Id.
138. See SUBCOMM. ON HEALTH AND LONG TERM CARE OF THE HOUSE SELECT

COMM. ON AGING, 100TH CONG., 1ST SESS., REPORT ON BOARD AND CARE HOMES IN
AMERICA: A NATIONAL TRAGEDY 7 (Comm. Print 1989) (documenting plight of
Americans residing in substandard long-term facilities).

139. Anderson & Van Atta, Nursing Homes a Worsening Problem, Washington
Post, Dec. 18, 1989, at C15, col. 3.

140. Interview with Mayer, supra note 99.
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ombudsman serves as a facilitator.

c. By Congress

Congress has been very supportive of the state long-term care
ombudsman program. It provides congressional caseworkers, who re-
ceive complaints from patients at long-term care facilities or from their
families, a place to turn for assistance.

6. Summary and Critique

It is difficult to generalize about a decentralized ombudsman pro-
gram with so many variations. There is a clear need to give the long-
term care ombudsmen a statutory right of access to the care facilities
where that right is not guaranteed by state law. Some critics contend
that state long-term care ombudsmen are only effective in those institu-
tions in which the officials being monitored are responsive to com-
plaints.1"" Whether these critics are right or wrong, ombudsman pro-
grams are probably most useful and effective when they address less
severe matters, with more serious complaints being referred to the ap-
propriate state officials or local authorities. By collecting data on the
conditions of facilities, long-term care omsbudsmen are in a position to
affect future policy. In addressing the existence of the state long-term
care, ombudsmen act as a deterrent to some abuses.

D. Environmental Protection Agency-Resource Conservation and

Recovery Act Hazardous Waste Ombudsman

1. The Ombudsman's Office

a. Organization/Place in Agency Structure

The 1984 Resource Conservation and Recovery Act (RCRA)14
1

which amended the 1976 Solid Waste Disposal Act (SWDA), 48

strengthened existing federal laws which protect the environment and
provided the framework for an extensive and complicated regulatory
scheme. For example, the law prohibits dumping toxic materials from
dry cleaning plants, filling stations, and pulp mills.

Compliance with these laws and regulations can be quite expensive,
especially for smaller businesses. Larger businesses, on which the local

141. MAILICK, supra note 92.
142. Pub. L. No. 98-616, 98 Stat. 3225 (1984) (codified as amended at 42 U.S.C.

§ 6917 (1988)).
143. 42 U.S.C. § 6901 (1988).
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economies often depend, and local officials concerned about plant clos-
ings resulting from the enforcement of environmental laws, often seek
ways to reduce the scope and impact of enforcement. On the other
hand, environmental protection groups seek more vigorous and focused
enforcement. Initial agency responses to these conflicting pressures
were sometimes confusing and often slow in coming. Citizens on both
sides were left wondering if these laws were to be strictly enforced,
delayed, changed, or waived. Barbara A. Mikulski (D-Md.), then a
member of the United States House of Representatives, received so
many complaints from constituents who could not get clear answers on
these environmental inquiries or prompt action on their requests for
waivers, that she sponsored an amendment to the 1984 revisions estab-
lishing an ombudsman to handle these complaints.

Robert Knox, the Hazardous Waste Ombudsman, was appointed in
1986. His office is located in the Environmental Protection Agency
(EPA) Office of Solid Waste and Emergency Response. Knox reports
to the Assistant Administrator of the Office of Solid Waste & Emer-
gency Response, the EPA bureau which deals with: hazardous waste
treatment, storage, and disposal; "Superfund" cleanup (the Compre-
hensive Environmental Response, Compensation and Liability Act, also
known as CERCLA); emergency preparedness; "community right to
know" programs; underground storage tanks; and energy recycling.

Each of the ten EPA regions has a Regional Ombudsman. The Re-
gional Ombudsmen report to the Regional Director and not directly to
the RCRA Ombudsman who is nevertheless responsible for their train-
ing and coordination. All but one of the Regional Ombudsmen also
serve in either program administration or public information positions.

The EPA program information hotlines, including one for RCRA,
are operated by independent contractors, an incongruous situation
which deprives the public and the agency of the benefits of integrating
this service with the Ombudsman's other functions.

Legislation was introduced in the House and Senate on the opening
day of the second session of the 101st Congress to make the EPA a
cabinet level department. The House version of the bill originally con-
tained a section to establish an ombudsman within the Secretary's Of-
fice. Although the ombudsman proposal had the strong support of the
Committee Chairman, John Conyers (D-Mich.), it was removed from
the bill to assure bipartisan support. As it passed the House, the legis-
lation contained a provision calling for a study of the proposal to create
a departmental ombudsman.1 4

144. H.R. 3847, 101st Cong., 2d Sess., § 303(a)(5), 136 CONG. REC. 1170, 1176
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b. Authority: Scope of Duties; Limits on Power

The RCRA Ombudsman is a legislatively mandated position, estab-
lished in response to dissatisfaction with the way the agency was re-
sponding to complaints from the public concerning the administration
of the law. The ombudsman is intended to be an "office of last resort,"
to be used after the complainant has exhausted the remedies available
through normal channels. The law clearly defined his duties:

It shall be the function of the office of ombudsman to receive individual com-
plaints, grievances, requests for information submitted by any person with re-
spect to any program or requirement under this act.... [T]he ombudsman shall
render assistance with respect to complaints, grievances, and requests.., and
shall make appropriate recommendations to the Administrator."'

The ombudsman is granted access to agency records in the investiga-
tion of complaints.

As a matter of policy, the RCRA Ombudsman and each Regional
Ombudsman is instructed that "while striving to be objective, the
ombudsman must remember that he or she is part of EPA's mission
and thus, must work within EPA's system to address problems rather
than standing apart and criticizing the Agency.""" The law provides
that the RCRA Ombudsman "shall not effect any procedures for griev-
ances, appeals or administrative matters""' under the regular
channels.

c. Modus Operandi

The Hazardous Waste Ombudsman's office is housed in a corner of a
cavernous Washington office building. It is in the area set aside for the
Assistant Administrator for Solid Waste and Emergency Response, and
it is not easily accessible; this discourages walk-in traffic. Most cases
thus originate by telephone calls, some through correspondence.'" The

(1990).
145. 42 U.S.C. § 6917 (1988). The Committee report accompanying this section

stated that Congress expected the ombudsman to "be of sufficient stature within the
Agency that citizens will be able to secure meaningful assistance as quickly as possi-
ble." H. REP. No. 198, 98th Cong., 2d Sess. 62, reprinted in 1984 U.S. CODE CONG.
& ADMIN. NEWS 5576, 5621.

146. ENVIRONMENTAL PROTECTION AGENCY, OFFICE OF SOLID WASTE & EMER-
GENCY RESPONSE, OFFICE OF OMBUDSMAN, HAZARDOUS WASTE OMBUDSMAN HAND-
BOOK 1-4 (1986).

147. 42 U.S.C. § 6917(c) (1988).
148. ENVIRONMENTAL PROTECTION AGENCY, OFFICE OF SOLD WASTE & EMER-

GENCY RESPONSE, OFFICE OF OMBUDSMAN, EVALUATION OF THE HAZARDOUS WASTE
OMBtmsMAN PROGRAM (Booz, Allen & Hamilton, Inc. 1988) [hereinafter Booz, Allen
& Hamilton].
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ombudsman engages in outreach functions, such as giving speeches at
technical professional association meetings. Most cases, however, are
the result of referrals from other users.

The ombudsman assists the public in obtaining information and lo-
cating the appropriate EPA office to handle a particular problem. De-
spite the apparent authority to do so, the ombudsman does not nor-
mally attempt to serve as a mediator or problem solver, nor is he a
spokesman for the public on issues raised by proposed rule and policy
changes. Instead, the ombudsman responds to "over the transom" in-
quiries, to referrals, and to questions raised by the public on the
ombudsman's new toll-free hotline.

The EPA gave Robert Knox a good deal of latitude in designing this
position. He sought to model his office after that of the IRS Taxpayer
Ombudsman. For example, Knox uses the IRS Taxpayer
Ombudsman's "self-correction" method of problem solving which en-
courages line staff to iron out the complaint, without unnecessary inter-
ference by the ombudsman. Knox attempts to stay in touch with com-
plainants as a case is being processed and to set a time-frame within
which the problem will be addressed. Knox may use a team approach
to resolve a problem, calling in experts for particular cases as needed.

2. Case Work

a. Clients/Users

The ombudsman mainly deals with lawyers representing clients who
are affected by RCRA regulations. A recent study found that the na-
tional ombudsman's main user is the regulated community,1" ' followed
by the general public, environmental groups, Congress, EPA program
offices, and environmental consultants.

In the regions, the regulated community makes the greatest use of
the ombudsman's service. However, the regional office receives a higher
percentage of inquiries from the public,160 environmental groups, and
consultants than does the national office.

b. Nature of Cases

The ombudsman is typically involved in matters needing clarification
such as cases in which the interpretation and enforcement of EPA reg-
ulations result in unusual hardships. He may also step in in cases deal-

149. Id. at 11-12.
150. Id.
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ing with unusual delay. Inquiries dealing with RCRA matters substan-
tially outnumber all others, including Superfund, community right to
know, and underground storage tank matters.1 1 Of the matters han-
dled at the national level, two-thirds of the ombudsman's cases involve
requests for information and only one-third involve actual problems. 15
In most regions, on the other hand, the ombudsmen deal with actual
problems more often than they deal with inquiries for information. 58

This may be due to the fact that more problems occur at the regional
level, or that clients feel the Regional Ombudsmen are closer to the
problem than the national office.

c. Acceptance Criteria

The RCRA Ombudsman responds to complaints and inquiries from
the public regarding regulations or technical matters primarily involv-
ing the 1976 Solid Waste Disposal Act and the 1984 RCRA program.
In addition, the ombudsman may address other matters beyond the
RCRA program, including Superfund questions. The ombudsman also
investigates pesticide and drinking water matters if they involve some
hazardous waste issue.

If the RCRA hotline staff cannot answer a question from the public,
it is referred to the ombudsman, who ordinarily refers it to the program
staff. If that approach fails, the ombudsman may reenter the process,
and handle the problem himself. The RCRA Ombudsman may decline
to accept a case because it does not fall in the RCRA hazardous waste
category. For example, he will refer appropriate cases to the Asbestos
or Small Business Ombudsman.

At the regional level, since most of these ombudsmen deal with
problems in the first instance in their roles as program or public infor-
mation officers, fewer cases are referred to the Regional Ombudsman,
and only then as a last resort.

d. Case Load

The National Ombudsman handles approximately 300 inquiries an-
nually, about twice as many cases as the busiest regional office.'" It
appears that all but one or two of the Regional Ombudsmen are un-
derutilized. This may be due to the fact that they regard their

151. Id. at II-9.
152. Booz, Allen & Hamilton, supra note 148, at II-6.
153. Id.
154. Id. at 11-4.
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ombudsman duties as secondary to their principal assignment. The
amount of time devoted to ombudsman activity varies by region de-
pending on which program office houses the ombudsman." 6' Regional
Ombudsmen located in the Hazardous Waste Management Division
spend most of their time on ombudsman duties; those located in the
regional offices of External Programs spend less, those in the Policy and
Management Office spend even less time, and those housed in the
Waste Management Division spend the least of all.

e. Settlement Rate/Action Taken

The federal RCRA Ombudsman responds directly to most cases
himself. Only a relatively small percentage of cases are referred to an-
other office to handle. 1" 6 Approximately half of the cases at the re-
gional level are referred to the program offices and the other half are
handled directly by the Regional Ombudsman.

3. Outreach

a. Printed Material

Knox produced two manuals; the Hazardous Waste Ombudsman
Handbook, which is primarily for staff use, and the RCRA Orientation
Manual, which is used by the regulated public. The Ombudsman
Handbook provides a clear guide to the acceptance, consideration, and
solution of problems likely to be encountered. The Orientation Manual
contains an introduction to the RCRA law and comprehensive sections
dealing with solid waste management, hazardous waste management,
and underground storage tanks. These two volumes provide the neces-
sary background and methodology to permit the regional staff to han-
dle most problems on their own.

b. Meetings with Users

Knox gives speeches at technical and professional associations on be-
half of the Office of Solid Waste and Emergency Response. He also
meets periodically with the Regional Ombudsmen.

c. Referral Mechanisms

Cases are referred to the ombudsmen by the various program "hot-

155. Id. at 11-29.
156. Booz, Allen & Hamilton, supra note 148, at 11-16.
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lines." Program staff and other users also refer matters to the
ombudsman.

4. Special Problems

a. Agency Implementation of Legislation

The legislation which created the RCRA Ombudsman gave the EPA
wide discretion in implementing the program. The result is an office in
which the ombudsman is not independent and not in a strong position
to influence the way complaints are handled within the agency. The
ombudsman program is still relatively unknown. Most of the Regional
Ombudsmen are ineffective because they downplay the importance of
their ombudsman function.

b. Political Environment

The environment in which the EPA Hazardous Waste ombudsman
serves is politically fragmented. The regulated public includes many di-
verse interests such as industry, environmental groups, conservationists,
local community groups, as well as state and local government. These
competing groups add to the difficulties facing the RCRA
Ombudsman.

5. Assessment

a. Within Agency

Within the RCRA program area, the ombudsman is underutilized,
and does not appear to play a major role in dealing with complaints or
grievances. Outside of the program area, the RCRA Ombudsman is
relatively unknown. It seems that the RCRA as a whole believes that
there is little need for a grievance bureau of the sort contemplated by
the 1984 amendment legislation creating the ombudsman.",

b. At Other Government Agencies

The RCRA Ombudsman is virtually unknown to officials at other
agencies.

c. By Users

There is some satisfaction, and in general a positive response, from

157. Id. at IH-6.
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the clients who have used the service.'" The ombudsman's office seems
to be generally perceived as helpful and fair."'

d. By Congress

The RCRA Ombudsman was initially created as a result of congres-
sional interest. It is unclear whether or not the office would have been
set up at all, if it had not been for the follow-up from Capitol Hill.
However, there is little record of effective subsequent congressional
oversight of the ombudsman's office. Recently, congressional interest in
the ombudsman's service at EPA has been renewed. As pointed out
above, the House version of the bill to establish the EPA as a cabinet-
level agency contained a provision calling for a study of a departmental
ombudsman.

6. Summary and Critique

The RCRA Ombudsman's office possesses the potential to be of sig-
nificant service to the public. The current ombudsman offers a unique
blend of skills, technical expertise, and a genuine willingness to be of
assistance to persons in need. Because of the organization and location
of the office, its lack of support from the top, and its limited resources,
the ombudsman's potential has not been realized. Legislation centraliz-
ing the various EPA ombudsmen functions and elevating the status of
the office so that it reports directly to the Administrator (or Secretary)
would greatly improve the independence and effectiveness of the
ombudsman's office at the EPA.

E. Interstate Commerce Commission Ombudsman

1. The Ombudsman's Office

a. Organization/Place in Agency Structure

The ICC regulates interstate "for-hire" transportation by truck, rail,
bus, and barge. The ICC issues operating licences, monitors the status
of carriers' insurance coverage, reviews rates, and hears disputes.

Following congressional criticism of the "regulatory lag" at the ICC
during the mid 1970's, then-Commissioner Chairman Stafford estab-
lished a blue-ribbon panel to study the ICC's workload. Among other

158. Interview with Robert Knox, Hazardous Waste Ombudsman, in Washington,
D.C. (Aug. 3, 1990) (citing information based on correspondence received from users).

159. Telephone interview with Chris Harris, Esq., in Washington, D.C. (Apr.
1990) (Harris used ombusdsman service).
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recommendations, the panel recommended that an attempt be made to
insulate agency adjudicators and decisionmakers from the public. As a
result, the ICC created the ombudsman program in 1975 to respond to
inquiries from the public about the status of cases and regulations. This
office also interpreted ICC rules for the public and assisted in the filing
and prosecution of applications for certificates.

The ombudsman's office operated as a separate office within the Of-
fice of Proceedings to isolate employees of the Motor Carrier Board,
the arm within the Office of Proceedings that adjudicated temporary
and emergency authority applications, from direct contact with the
public. This position was also designed to assist the public, usually
small motor carriers or the legal counsel of larger firms, in clarifying
regulations.

The Director of the Office of Proceedings sponsored the Ombudsman
Proposal in 1975, and was instrumental in the creation of the office.
When he left, ICC support for the program declined. While there had
been a great deal of political support for the ombudsman program
among the ICC Commissioners at the time of its creation, new appoin-
tees were unfamiliar with the ombudsman program and were less
supportive.

From 1975 to 1980, the ombudsman office consisted of only the
ombudsman and one assistant. As a result of the 1980 Motor Carrier
Act, which substantially deregulated and relaxed entry into the inter-
state motor carrier industry, the role of the ombudsman became more
significant because of a large increase in inquiries from the public and
the office grew to a staff of five. During the initial period of deregula-
tion, a large number of new motor carriers wanted operating authority
but did not know how to get it; the ombudsman assisted these individu-
als. Ten telephone hotlines were set up at the time to cut through red
tape. In 1980, the ICC Small Business Assistance Office and the Small
Business Administration (SBA) jointly sponsored nationwide seminars
to assist motor carriers in dealing with the new statutory regime. Be-
tween July of 1980 and January of 1985, attorneys and others were
detailed to the ombudsman's office to assist with the volume of cases.

As the industry became acquainted with provisions of the 1980 Mo-
tor Carrier Act and the ICC's new procedures, the volume of inquiries
decreased. The Commission's budget was then reduced and the ICC
was forced to eliminate several positions."' Auditors were brought in to

160. The 1981 Staggers Rail Act, Pub. L. No. 96-448, 94 Stat. 1895 (1980), and
the Bus Regulatory Reform Act of 1982, Pub. L. No. 97-261, 96 Stat. 1102 (1982),
were instrumental in both the deregulation of the interstate transportation industry and
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help consider ways of reducing the size of the ICC. The ombudsman's
position was eliminated in 1985 and many of its functions were as-
signed to other offices within the ICC, including the Small Business
Assistance Office ' 61 and the five motor carrier teams of the Office of
Proceedings.

The Small Business Assistance Office and the Special Counsel's Of-
fice were merged in 1984 to create the current Office of Public Assis-
tance. 1 's Some feel that the attorneys in this office do not respond to
inquiries as efficiently as the previous ombudsman's office.1s Even
though the position was officially eliminated, two former ICC
Ombudsmen are still with the ICC and occasionally serve informally in
that role.

b. Authority: Scope of Duties; Limits on Power

The ICC Ombudsman was charged with responding to inquiries
from the public regarding the motor carrier regulations, licensing appli-
cations, and related issues. New interstate transportation laws were in-
terpreted for the public. The ombudsman's office also provided advice
to regional motor carrier boards and other review boards concerning
policy, procedures, and decisionmaking criteria in temporary authority
proceedings.

The ICC Ombudsman did not have the authority to issue correc-
tions, process applications or pleadings, or to direct other agency offices
to make corrections. The office helped applicants perfect their applica-
tions. The ombudsman also interpreted decisions for applicants. Unlike
the Small Business Assistance Office, which acted as a clearinghouse
for the resolution of problems experienced by small and minority busi-

the reduction in the mission of the Interstate Commerce Commission (ICC). During
the early 1980's, ICC field offices were reduced from over 50 to 22. The six ICC re-
gional offices were reduced to three. These figures were provided by Dan G. King,
Director of the Office of Public Assistance, ICC, Washington, D.C. (Oct. 6, 1989). The
Office of Proceedings staff declined from 360 to 110. This figure was provided by Judy
Holyfield and John Hedetniemi, Legal Assistants, ICC, Washington, D.C. (Oct. 5,
1989).

161. According to Dan G. King, Director of the Office of Public Assistance, ICC,
the Small Business Assistance Office is a satellite office of the Chairman created in
1977.

162. The mission of the Office of Public Assistance is to provide small businesses,
shippers, governmental bodies, and the public with advice about Commission policies,
rules, programs, and proceedings affecting their interests; to develop records in Agency
proceedings; and to advise the Commission of changing public needs and concerns re-
lating to the regulated interstate surface transportation industry.

163. Interview with Judy Holyfield, Legal Assistant, ICC, in Washington, D.C.
(Oct. 5, 1989).
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nesses and users of interstate transportation, the ombudsman's office
offered its services to businesses represented by legal counsel and larger
organizations. Although the ombudsman was expected to develop rec-
ommendations concerning existing or proposed ICC policy, rules, or
regulations,1' such advice was not normally offered unless specifically
requested.

c. Modus Operandi

The ombudsman office's intake process started by checking the status
of the application. Then, a judgment was made as to whether or not the
case required special handling. Ombudsman office clerks performed the
intake function and provided status reports to the applicant. The
ombudsman's office had a policy that all calls should be handled within
twenty-four hours. Daily records were kept for each inquiry handled
which identified the person seeking assistance, the nature of the in-
quiry, the response provided, and any recommendations to other offices.

The ombudsman also analyzed problems and suggested corrective al-
ternative solutions. The assistant ombudsman developed manuals for
staff use and the training of new employees.

2. Case Work

a. Clients/Users

The major constituents of the ombudsman's office were lawyers,
practitioners, and carrier officials representing primarily motor carriers
as well as brokers, freight forwarders, and water carriers. Most of the
ombudsman's time was given to new applicants in the field, as well as
to smaller entities not represented by attorneys.

b. Nature of Cases

The ombudsman's primary area of responsibility involved applica-
tions for motor carrier licensing. The ombudsman office handled inquir-
ies about ICC rules, procedures, and policies. Inquiries dealt with eve-
rything from whether a particular rule was still in effect to obtaining
relief for a particular problem.

The ombudsman assisted with the filing of applications and adminis-
trative compliance requirements for the issuance of certificates and per-
mits and provided status reports on pending applications.

164. Expectations of the ombudsman were drawn from a description of duties listed
in a performance evaluation provided by Judy Holyfield of the ICC.
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c. Acceptance Criteria

No formal set of acceptance criteria existed.

d. Case Load

During Fiscal Year 1981, the ICC Ombudsman's office responded to
approximately 73,000 public inquiries. 1" More than half of those in-
quires involved the status of pending applications, about a third dealt
with regulations, and one-tenth involved individual cases with proce-
dural problems.

e. Settlement Standards

The ICC Ombudsman was judged primarily on responsiveness rather
than the rate of settlement of cases.'" The performance measurements
required that minimum standards and time frames be met before a
fully satisfactory performance rating could be given to the ombudsman.

3. Outreach

The ombudsman sent out press releases, developed a small business
motor carrier assistance booklet, and made speeches to professional as-
sociations in the regulated transportation community in order to de-
scribe the services of the office.

4. Special Problems

The ICC Ombudsman's office was severely limited in its authority. It
was housed in an operating office at a relatively low level in the organi-
zation, and dealt only with one type of problem, motor carrier applica-
tions. The office lacked the standing within the ICC that an
ombudsman with a broader mandate and higher status might have had.

5. Assessment

a. Within Agency

The ICC Ombudsman was well liked by the Commissioners during
the ICC's heyday. It was perceived as fulfilling its limited mission at

165. Holyfield, What the ICC is Doing for its Constituents, E. TRANS. LAW SEMI-
NAR 161 (1981).

166. ICC performance appraisals of the ombudsman reveal that responsiveness was
considered to be of greater significance than settlement.
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the time when it was most needed. Because of the crisis in the deregu-
lation of the motor carrier field, other offices, such as Congressional
Affairs and Public Assistance, welcomed the assistance of the
ombudsman at the time. Its success, however, gave rise to some inter-
nal agency rivalries, because some staff members in the agency appar-
ently resented the influence the ombudsman had with ICC
executives.1

67

b. By Other Government Agencies

The Department of Transportation had a favorable opinion of the
ombudsman program at the time.1" The SBA had a good working re-
lationship with the ICC's Ombudsman office.1 9 This was because of
their shared interest in assisting smaller interstate transportation enti-
ties with federal regulations affecting them. The SBA and the ICC
often sponsored joint workshops for small motor carriers.

c. By Users

In general, the ICC Ombudsman was thought to be knowledgeable
and responsive by those who used the service.170 The responses from
those users who were appropriate recipients of ombudsman aid were
quite favorable. While the client population was limited by the scope of
the ICC's Ombudsman operation, few bureaucrats in the agency were
thought of as being more helpful to the public than these
ombudsmen.1

7 1

d. By Congress

The ICC Ombudsman was well regarded by congressional staff in-
volved in transportation deregulation. Congress realized the disruptive
effect deregulation would have upon the interstate transportation indus-
try and welcomed innovations such as those provided by the
ombudsman service to ease the transition.

167. Interview with John Hedetniemi, Legal Assistant, ICC, in Washington, D.C.
(Oct. 5, 1989).

168. Id.
169. Interview with Judy Holyfield, supra note 163.
170. Interviews with John Hedetniemi and Judy Holyfield, supra notes 163 and

167 (citing information based on correspondence from users received by ICC
ombudsmen during their tenure).

171. Interview with Gary J. Edles, former Director of the ICC, Office of Proceed-
ings (currently General Counsel, Administrative Conference), in Washington, D.C.
(Oct. 6, 1989).
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6. Summary and Critique

This ICC ombudsman program was limited in its mission. The
ombudsman's office was set up to serve a short-term need, which it did
with distinction. Its value today is as a model which agencies can look
to deal with a sudden increase in a particular type of regulatory
caseload.

F. The Department of Commerce Ombudsman: The Ombudsman
for Business

Maurice H. Stans, Secretary of the Department of Commerce (De-
partment) in the first Nixon administration, established what appears
to have been the first ombudsman in the Federal Government. He cre-
ated the Ombudsman for Business by secretarial order in March
1971.173 The office's primary purpose was to reduce the red tape in do-
ing business with the government.

1. The Ombudsman for Business' Office

a. Organization/Place in Agency Structure

The secretarial order established the position of Ombudsman for
Business in the Secretary of Commerce's office. The ombudsman was
given the status of a Special Assistant to the Secretary and reported
directly to the Secretary's office. Initially, the Ombudsman's office had
a compliment of five persons: the ombudsman, Thomas Drumm; two
professionals, Gordon W. Schmidt and Martha C. Finerty; and two
secretaries. In addition, the ombudsman was authorized "as necessary"
to call upon units of the Department "for services of personnel and
other assistance in carrying out his functions."' 1

This initial organization lasted until Mr. Thomas Drumm, the first
Business Ombudsman, retired in June 1973. From the account of those
who assisted him, the initial organization worked well. In fact, the first
two years seem to have been the most productive for this program;17

172. Dep't of Commerce Org. Order No. 15-7 (USCOMM Pub. 7171) (Mar. 26,
1971) [hereinafter Secretarial Order].

173. In practice, this authority gave the ombudsman temporary borrowing rights of
staff members from other offices in the department. The borrowed professionals were
called on when the ombudsman's office was unusually busy or otherwise short handed.
Telephone interview with Gordon W. Schmidt, member of the business assistance staff
of the Office of Business Liaison (OBL), in Washington, D.C. (Feb. 21, 1990) [herein-
after Interview with Schmidt].

174. Joint interview with Diane Terpeluk, Director of the Office of Business Liai-
son, and Gordon W. Schmidt and Martha C. Finerty, members of the business assis-
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since then it has been recast, moved, amalgamated, and more or less
forgotten. Several months passed before a successor to Drumm was ap-
pointed. In the meantime, as the result of effective internal lobbying by
the Office of Domestic and International Business Administration
(DIBA), the ombudsman's office was moved to DIBA where the
ombudsman and his staff reported to the Assistant Secretary. This
move, which appears to have been. a means to capture the budget asso-
ciated with the ombudsman function, weakened the authority of the
ombudsman and was the first of several steps which have diluted its
problem-solving role to the vanishing point.' 7 Today, following a reor-
ganization in 1980, what remains of the original functions are per-
formed in the Office of Business Liaison (OBL), where Gordon
Schmidt and Martha Finerty report to the Director. The title
"Ombudsman" is no longer in use.

b. Authority: Scope of Duties; Limits on Power

The Ombudsman for Business derived authority from the secretarial
order creating the office. The order empowered the Ombudsman for
Business to carry on the following functions: (1) field questions on Fed-
eral Government programs of interest to business; (2) serve as a focal
point for the lodging of complaints, criticisms, and suggestions from the
public about government activities relating to business; (3) arrange
conferences for businesses with officials within the Department and in
other government agencies and to follow up to determine whether fur-
ther assistance was necessary and appropriate; and (4) develop propos-
als to remedy the causes of complaints for the action of the
Secretary.176

As the order demonstrates, the Ombudsman for Business' authority
to mediate a complaint to a solution was more implicit than explicit. At
least in the first phase of its existence the office did mediate com-
plaints. 7 ' The authority was carefully limited to preclude the Office

tance staff of OBL, in Washington, D.C. (Aug. 1, 1989) [hereinafter Interview with
Terpeluk, Schmidt, and Finerty].

175. John P. Kearney, one of Drumm's successors tried, and failed, to have the
ombudsman's office moved back to the Secretary's office. As an agency newcomer, and
one who arrived on the scene after the critical decision to relocate the ombudsman had
been put into effect, he was unable to persuade then-Secretary Frederick B. Dent to
reverse the action. Interview with Schmidt, supra note 173.

176. The order explicitly outlines the power of the ombudsman to include several
duties. Secretarial Order, supra note 172, § 3.01-.03.

177. Interview with Terpeluk, Schmidt, and Finerty, supra note 174. For example,
the ombudsman helped to work out payment by a foreign concern for agricultural
goods purchased from an American supplier who had not received payment prior to the
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from "assist[ing] businesses and individuals on specific matters, cases
or issues before Federal regulatory agencies . . . ."Il In addition, the
order specified that the ombudsman not "participate in, intervene in
regard to, or in any way influence, the negotiation or renegotiation of
the terms of contracts between business and the Government.''

c. Modus Operandi

In its first phase, the ombudsman was a trouble-shooter for the De-
partment and to a lesser extent for other government departments and
agencies. When it received a complaint within its broad jurisdiction, it
undertook to investigate, find the facts, talk with the Department or
other government official involved, and propose a solution. For example,
one function of the Department was to encourage the export of Ameri-
can goods. Delays in processing requests for export licenses formed a
bottleneck which could deprive American businesses of foreign trade. If
the ombudsman's approach to the licensing office did not suffice to get
action on the license, the ombudsman could appeal directly to the Sec-
retary for help in bringing about action on the export license. In the
early 1970's, particularly 1973 through 1974, a number of commodity
shortages existed. Many businesses and individuals wrote to complain
and to seek help in finding supplies of various chemicals, home canning
lids and jars, steel, bailing wire, and other products. The ombudsman's
staff responded to letters and phone calls on short supply matters by
preparing and mailing "Situation Reports."

Files were established for each matter as it was received and one of
the professionals in the office assigned to each matter. The ombudsman
established standards for prompt processing of complaints and proce-
dures for follow through to make sure that the matter was dealt with
and that the person raising it had a ready means to check on its status.

Today, by contrast, the Office of Business Liaison (OBL) serves as
an information office, directing businesses to the office where their mat-
ter or application awaits action and making sure that they are offered a
chance to be heard. As Diane Terpeluk, the Director of the OBL put it,
"I feel everyone should have a chance to present their case. 180

ombudsman's efforts. See Interview with Schmidt, supra note 173. More frequently,
the ombudsman served as a go-between for businesses in their dealings with other fed-
eral agencies. Id.

178. Secretarial Order, supra note 172.
179. Id. § 3.03.180. Interview with Terpeluk, Schmidt, and Finerty, supra note 174.
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2. Case Work

a. Clients/Users

The ombudsman's office accepted inquiries and complaints from
businesses and others with dealings with the government. It also fielded
inquiries from the press.

b. Nature of the Cases

Delays encountered in applications for export licenses accounted for
a large part of the early case load, as did late payment complaints. The
office also dealt with complaints about discourteous (or even abusive)
conduct and complaints about slow or inadequate responses to corre-
spondence. The office dealt with complaints that businesses had been
unfairly disqualified from doing business with the government, and
with complaints about the imposition of penalties for business' failure
to complete and return forms requesting information.

c. Acceptance Criteria

The office accepted virtually all the requests it received for assistance
that were bona fide on their face and which did not conflict with the
limits on the office's authority as set out in sections 3.02 and 3.03 of the
order creating the office. 8

d. Case Load

Statistics are not available on the number of cases handled by the
original ombudsman and his staff. However, the early ombudsman ac-
tively encouraged the use of the office and sought to respond quickly to
complaints. Today, the OBL serves primarily an information dispensing
function, responding to requests from the public and the press. It han-
dled 18,000 queries in 1985, most asking about government procure-
ment, exporting, marketing, statistical sources, and regulatory matters.

e. Settlement Rate

The office successfully expedited the grant of export licenses in the
early 1970's and ultimately helped work out a solution to the process-
ing log jam by recommending a number of remedies to the Secretary,

181. See supra notes 178-79 and accompanying text (describing statutory limits on
ombudsmen's ability to intervene in problem areas).
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including an increase in the procesing staff. The ombudsman was also
able to deal effectively with complaints about slow payment of bills, a
problem ultimately resolved by the passage of the Prompt Payment
Act.1 " Since the OBL no longer handles complaints, it is not meaning-
ful to use case settlement data as a measure of its effectiveness.

3. Outreach

a. Printed Materials/Hotlines

Initially, the ombudsman used a printed brochure and a press release
to describe the services provided by the ombudsman and to encourage
its use. The office was also described in Commerce Department publi-
cations such as Business America and Commerce Business Daily. The
Ombudsman for Business was also publicized in trade association and
other private-sector publications.

Today, the OBL uses a brochure to describe its information service.
There is no toll-free hotline, but preprinted Rolodex cards with the
OBL telephone number are sent along with the brochure and other
printed materials.

b. Meetings with Users

The first Ombudsman met frequently with businessmen and spoke at
trade meetings and conventions where he touted the service provided by
his office and handed out the brochure describing it.

c. Referral Mechanisms

The Department of Commerce staff was extensively briefed on the
service and encouraged to refer persons to it. In addition, the
ombudsman was instrumental in having liaison officers appointed in the
other cabinet level departments and other agencies such as the General
Services Agency, the EPA, and the SBA, to work with the ombudsman
and to refer matters to his office.

4. Special Problems

The most arresting feature of the Ombudsman for Business is the
ease with which it was originally created by Secretary Stans. With a
stroke of the pen, the office came into being in March, 1971. For the
next twenty-six months it operated actively as an ombudsman, taking

182. Prompt Payment Act, 42 U.S.C. § 3901 (1988).
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complaints, sorting them out, mediating between businessmen and bu-
reaucrats, and coming up with proposals to deal with chronic problems
such as the delays in acting on export license applications. The two
professionals who served as the ombudsman's principal assistants re-
flect the satisfaction the office took in its accomplishments; but once
Drumm retired and the office was downgraded, its mission was modi-
fied and it lost its unique problem-solving role. Thus, the ease with
which the office was created seems to have foreshadowed the ease with
which it was undone; this experience suggests that an executive
ombudsman needs a constant champion in the head of the department
or agency in order to remain viable. It also suggests that a permanent
ombudsman, one required by statute, will be less effective during peri-
ods when the office is not actively supported by the agency head.

5. Assessment

Former Secretary of Commerce Stans highly regards the
ombudsman office and the work it performed, and considers it a suc-
cess."'8 Gordon Schmidt and Martha Finerty consider their work in the
original Ombudsman for Business office as a high point in their careers
in the Department. Their feelings are based on their sense of accom-
plishment and the value of the mission.

6. Summary and Critique

In many ways, this is the most interesting of the case studies con-
ducted for this report. It was apparently the first Ombudsman's Office
established in the Federal Government following the burst of interest in
the idea in the 1960's. From what we now know, it worked well. After
the first ombudsman retired, the office became a budget plum for the
DIBA. The ombudsman's office was not successfully restructured and it
gradually disintegrated to its present status as simply a query-answer-
ing office in the OBL. All that remained of the first operation when the
current OBL Director took office was a minute or two in her briefing
about the remaining ombudsman functions and how they came to be
placed in her office.'"

183. Interview with Schmidt, supra note 173 (commenting on Secretary's opinions
about value of first ombudsman's office).

184. Id.
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III. ISSUES TO BE CONSIDERED IN ESTABLISHING AN OMBUDSMAN

A. Legislative Versus Executive Ombudsmen: What Turns on the
Choice?

The more independent an ombudsman is, the more effective he may
be. This is the prevailing view of the students of the field, and it is born
out by our investigations. The state ombudsmen (Iowa, Nebraska,
Alaska, and Hawaii) were created by acts of their respective legisla-
tures. All are independent and appear quite durable. By law, the
ombudsman in each of those states is separate from the executive
branch agencies with which it deals. While the law creating the
ombudsman in each of those states modified or even repealed, 85 until it
is the ombudsman enjoys. a status sufficient to command the attention
and respect of the other state agencies.

By contrast, most of the federal ombudsmen derive their authority
from an order of the agency which they were created to assist. Of those
we studied, the Department of Commerce, ICC, AMC, and IRS
Ombudsmen were set up by departmental order, and the RCRA
Ombudsman was set up by departmental order implementing a provi-
sion of the 1984 RCRA amendments passed by Congress. The fate of
the Commerce Ombudsman illustrates one drawback to creating an
ombudsman by administrative fiat; while Secretary Stans was able to
establish the office quickly by using a secretarial order, his successors
were able to reassign and downgrade the ombudsman's office just as
easily.

In theory, at least, the IRS Taxpayer Ombudsman, which was ad-
ministratively created, could have been administratively eliminated un-
til Congress passed the Taxpayers' Bill of Rights legislation in 1988.
By giving the ombudsman certain powers, such as the ability to issue
TAOs and duties, Congress put its imprimatur on the office. While the
United States Code does not specifically state that there shall be an
ombudsman in the IRS, that would seem to be the purport of the 1988
law. However, this form of organization does not insulate the IRS
Ombudsman from the need to wage internal battles for budget, pres-

185. More likely, a disgruntled legislature, or one finding itself financially strapped,
may cut the ombudsman's budget. For example, the Alaskan Ombudsman's budget
was cut in half one year, and only gradually restored, after the office incurred the
displeasure of a Senator who attempted to obtain confidential information from the
ombudsman to use in an election. See ALASKA ADMIN. CODE tit. 24, § 55.010-.340
(Sept. 1985) (codifying organization and function of ombudsman). In Iowa, the
ombudsman's office survived by a tie vote in the Senate when a hostile Senator pro-
posed to eliminate the office as a cost cutting measure. See IOWA CODE ANN. §
601B.l-G.23 (West 1988 & Supp. 1990) (defining purpose and role of omsbudsman).

1991] 335



336 THE ADMINISTRATIVE LAW JOURNAL

tige, and influence. As it stands, the Taxpayer Ombudsman may be
classified as a mixed legislative/executive ombudsman, reflecting an ac-
commodation that is not unusual in our system of government, particu-
larly in a period when Congress and the White House are controlled by
different parties. While this accommodation results in a structure that
is vulnerable to change as agency notions of good administration
change, it has been a durable model so far.

One has only to look to the RCRA Ombudsman, however, for an
example of a mixed legislative/executive ombudsman that has not been
as effective. In the RCRA case, the legislation came first in the form of
a two-paragraph provision in the 1984 RCRA amendments. The law
called for the establishment of an ombudsman to help the public deal
with the increasingly complex requirements for disposing of toxic
materials and other hazardous wastes. Apart from a four-year sunset
provision and a few other particulars, however, Congress left it to the
RCRA to flesh out the proposal and implement it. The RCRA appar-
ently was opposed to the idea from the beginning and showed little
interest in creating the office or assuring that it would be effective. Not
only did the RCRA delay in creating the office for two years (and then
did so only in response to congressional prodding), but it placed the
office inside a program, where it is neither a full-fledged ombudsman
nor a conventional public information office. It has evolved as more of
an interpreter of program decisions than an independent representative
of the public.' 86

186. There is an ongoing struggle between Congress and the EPA over the need for
an ombudsman and the role the ombudsman is to play. Early drafts of House bills in
the 101st Congress attempted to make the EPA a cabinet level department calling for
a single, department-wide ombudsman at the secretarial level. The provision was de-
leted from the bills as introduced in order to obtain bipartisan support. H.R. 3847,
101st Cong., 2d Sess., § 303(a)(5), 136 CONG. REC. 1170, 1176 (1990). In spite of the
concessions made with regard to the ombudsman provisions, the bill passed the House,
but was never presented to the Senate floor, and thus died when the 101st Congress
ended. At the House Government Operations Committee hearing on the House bills on
February 7, 1990, the EPA Director William K. Reilly, in answer to a question, ob-
jected to adding the ombudsman provision to the bill. He said the Agency did not need
another ombudsman or another pair of eyes looking over the EPA bureaucrats' shoul-
ders. Hearings on H.R. 3847 Before the Subcomm. on Legislation and National Se-
curity of the House Comm. on Government Operation, 101st Cong., 2d Sess. 31-33
(1990) (statement of William K. Reilly, EPA Director). The bill's ranking Republican
sponsor, Representative Frank Horton (N.Y.), said the administration also opposed the
ombudsman for budgetary reasons and he expressed the view that the President would
veto the bill if it contained provisions for an ombudsman. Id. at 72 (statement of Rep-
resentative Frank Horton).
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B. Method of Appointment

Legislation introduced in the 101st Congress to establish the Social
Security Administration (SSA) as an independent agency, placed re-
sponsibility for administering the SSA in the hands of a board ap-
pointed by the President with the advice and consent of the Senate. In
turn, this board is given the power to appoint the beneficiary
ombudsman provided in the bill.187 The Model Ombudsman Statute
places the power to appoint in the executive, subject to confirmation by
the legislature.188 The executive ombudsmen considered in this report
were selected by the head of the SSA without formal consultation with
the legislature. Given the nature of the ombudsman function, the
method used to create the ombudsman's office, should to the extent
possible, assure the ombudsman's independence and neutrality.

C. Qualifications of the Ombudsman

An ombudsman who, by experience, training, and temperament is
able to command respect for his or her proposed solutions to problems,
and who is sought out by agency policymakers for his opinions on oper-
ation issues, will make the most of his office. Professor Gellhorn found
that "experience abroad points clearly to the desirability of the
ombudsman's having a legal background because he must deal with
many grievances that hinge on analysis of statutes and rulings." 189 He
also recommends that no specific experience be required and that no
category of persons, such as former legislators or other office holders,
be excluded from the position.' 00

D. Who Needs an Ombudsman?

Larry B. Hill, the University of Oklahoma expert on the nature and
use of ombudsmen in this country, states, "[w]hatever else an
ombudsman may be, it is an additional citizen access point to the 'sys-
tem'."191 Hill classifies government agencies along functional lines as
follows: client-serving agencies, those dealing with housing and employ-
ment problems; client-processing agencies, such as licensing, regulation,
and taxation agencies; and "non-client oriented" agencies, such as re-

187. See H.R. 791, 101st Cong., 1st Sess., 135 CONG. REC. 5984, 6079 (1989).
188. Gellhorn, Annotated Model Ombudsman Statute, in OMBUDSMEN FOR AMER-

ICAN GOvERNMENT 4, 159, 161 (S. Anderson ed. 1968).
189. Id. at 162.
190. Id.
191. Hill, The Citizen Participation-Representation Roles of American

Ombudsmen, 13 ADMIN. & Soc'y 405, 407 (1982).
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sources and manufacturing problems, and environmental and land
problems. In terms of the need for improved citizen access to these
agencies, there is nothing about their respective functions that makes
one or the other of the three categories more or less likely to benefit
from having an ombudsman. Inevitably, problems will arise in all three,
that, in the last resort, will be thrashed out in litigation, rulemaking, or
legislation if the agency's processes are inadequate to the task.

There are, however, some agency profiles which call for the establish-
ment of an ombudsman to deal with a particular exigency. The IRS
PRP was set up to meet congressional concern that taxpayers were be-
ing inadequately served by the Nation's tax collector. The backlog in
processing tax refunds in 1985 added to the concern and led to a some-
what beefed-up operation. This might be called the "backed-up and
bogged-down" profile. In 1980, the ICC enlarged its ombudsman's of-
fice to help it deal with the surge of applications it received after Con-
gress deregulated interstate common carriage by truck, bus, and barge
lines. This might be classified as the "temporarily overwhelmed
agency" profile, or, perhaps, the "agency in transition" profile. Simi-
larly, the Federal Emergency Management Agency offices that handled
disaster aid in the wake of the 1989 hurricane in the Carolinas and the
San Francisco earthquake might have used ombudsmen on a temporary
basis to help deal with the problems caused by those two disasters.

An ombudsman may also be used in the troubled agency setting,
both to help sort out the problems confronting the agency and to help
restore public confidence. The Housing and Urban Development
(HUD) Secretary Jack Kemp made use of the HUD's Inspector Gen-
eral to help identify and eliminate fraud and abuse in coping with the
maladminstration of several of the HUD's grant-in-aid programs. An
ombudsman could have provided an early warning and would have
helped the HUD deal with the problems raised by members of the pub-
lic and businesses who suffered as a result of program abuses. To a
similar end, an ombudsman in the Office of Federal Savings and Loan
Insurance in the Federal Deposit Insurance Corporation could have at-
tempted to deal with the problems that have arisen recently in the sav-
ings and loan area"

When an ombudsman is established to respond to a particular emer-
gency or unique array of circumstances, the office may, as was the case
at the ICC, be disbanded once the crisis passes. The better course is to
put it on permanent footing, either to help prevent the reoccurrence of

192. In addition, the Food and Drug Administration recently appointed an
ombudsman in response to a need in the generic drug industry.
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the situation that led to its creation or to be ready to deal with the next
emergency. Once the cadre of trained problem solvers is there, it seems
wasteful both of funds and public respect to unseat them.

Quite apart from the occasions which call for the creation of an
ombudsman to help an agency cope with a crisis of confidence, there is
as much or more to be gained by establishing an ombudsman to help
keep a well-functioning agency on course. A well run agency may bene-
fit by appointing an ombudsman because of what the ombudsman is
able to do to keep things running smoothly. In an era when it seems
more difficult and time-consuming to obtain even routine services and
information from the government, a phenomenon one authority de-
scribes as the "bureaucracy problem,"' 93 the assistance an ombudsman
is able to provide may be too great to forego.

E. Where Does the Ombudsman Belong?

By definition, the ombudsman is not a line official. The job of the
ombudsman is not to administer the program, collect the tax, or issue
the permit. If anything is clear, then, the ombudsman should not be
located in a line office and should not report to a line official.'" Having
said that, it should be noted that the location of the office may hinge as
much on who sets up the ombudsman, the legislature or the executive,
as on any organizational principle. The states that have created
ombudsmen by statute provide that the office is independent of the Ex-
ecutive and provide that it report to the legislature. This assures that
the ombudsman is independent and that its recommendations will re-
ceive the attention of the executive branch officials whose action is the
subject of the ombudsman's interest. An ombudsman that stands
outside the agency gives up the insider's advantages: direct access to
the head of the agency, and the trust and respect that comes from
working relationships formed during his or her agency career.19 5

193. The term "bureaucracy problem" was coined by James Q. Wilson in 1967.
We are indebted to Larry B. Hill for the reference. See Hill, supra note 191, at 405.

194. The lack of effectiveness of the RCRA Ombudsman is attributable to the
Agency's decision to place the ombudsman in the line office and make him responsible
to the Assistant Administrator, who functions as the Deputy Assistant, for the line
function. As such, the ombudsman shares responsibility for carrying out the line pro-
gram, and is deprived of the independence required of a neutral in a dispute resolution
context. Moreover, since the office is regarded as something of an unnecessary evil in
the Agency, the ombudsman is almost entirely dependent on his personality and per-
suasiveness to obtain results.

195. These are not insubstantial advantages. Ombudsmen who deal with employee
relations matters are often chosen from among the agency's most senior and respected
executives as a last assignment before retirement. An end of career appointment helps
assure the personnel ombudsman's independence and neutrality since he or she will
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Executive ombudsmen, on the other hand, are usually placed in or
near the office of the agency director or head of the agency for which
the ombudsman is appointed. This is the case with the IRS and AMC
Ombudsmen, and of the Commerce Department and ICC Ombudsmen
during the periods of their greatest effectiveness. The subsequent histo-
ries of the Commerce Department and ICC Ombudsmen demonstrate
the adverse effects of moving the ombudsman out of the director's office
into a line function.

Three objectives are served by placing the ombudsman in or as an
adjunct to the director's office. First, it is the organizational arrange-
ment most likely to assure the independence of the ombudsman from
undue pressure from the line functions. Second, it provides the
ombudsman with the perspective from which to observe all the agency's
operations and to suggest reforms to enable the agency to better per-
form its mission. Third, direct access to the director assures that the
ombudsman's views on individual complaints and policy matters are not
watered down during review by the line operation involved.

F. The Ombudsman's Functions and Powers

Professor Hill uses six models to describe the ombudsman's orienta-
tion to the public: the impartial investigator; the enabler-facilitator; the
broker-negotiator; the arbitrator; the advocate; and the political ac-
tivist.'" He found very few ombudsmen who identified arbitration, and
none who identified advocacy or activism, as either the primary or sec-
ondary function of their offices. 1 7 This study confirms that the investi-
gation and resolution of complaints are the primary function that
ombudsmen perform for individual members of the public. While advo-
cacy of institutional changes to improve agency operations is a common
function, it is carried on for the benefit of the public at large rather
than at the behest of an individual citizen.

The ombudsman's authority turns to a large degree on the power
that the ombudsman has to conduct meaningful investigations and to
report findings and make recommendations. The power to investigate,
either through a complaint, or on his own motion, any act of the de-
partment or agency, the ability to examine agency records and inter-
view agency personnel, and the ability to issue subpoenas to compel the

have nothing of a professional nature to gain by seeking to curry favor with either
party to a dispute. The World Bank is one of the entities that follows this practice to
good results.

196. Hill, supra note 191, at 405-30.
197. Id. at 423.
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attendance of witnesses and the production of documents deemed rele-
vant to the subject of the investigation are among those commonly pro-
vided to legislative ombudsmen. 1 8 The executive ombudsmen covered
in this study typically have less authority to compel the production of
testimony or documents, but generally have authority to investigate
complaints and, in some cases, to conduct investigations. For example,
the AMC Ombudsman's Charter charges the ombudsman with the
duty to "[c]onduct impartial reviews or evaluations of the effectiveness
of AMC programs.""

Within the limits set out in the legislation or order creating the
ombudsman, the ombudsman should have discretion to accept or reject
a particular complaint or type of complaint and to prescribe the form
in which a complaint is made. There is a closely related issue going to
the question of whether the ombudsmen should encourage use of the
service or reserve it for difficult or intractable cases. While it is essen-
tial that the ombudsman not be seen as supplanting existing grievance
handling mechanisms or replacing other normal processing procedures,
it is equally important that the service not be underutilized or availa-
ble, as a practical matter, only to lawyers and others who regularly
deal with the agency. 3 "0

G. The Question of Confidentiality

1. When Is It Needed?

Should the complaint proceedings conducted by an ombudsman be
subject to a privilege protecting the information provided from disclos-
ure and the complainant from the possibility of retribution or embar-
rassment? The answer to that question would seem to vary according to
the circumstances.

Some matters, like those involving whistle-blowers, are particularly
sensitive. Unless a whistle-blower may approach the ombudsman with
his concerns without fear of jeopardizing their career, it is likely that
the employee will look elsewhere to unfold his or her suspicions, such as
by a surreptitious call to the press, or simply hold back.201

198. Gellhorn, supra note 188, at 164-65.
199. See supra notes 81-86 and accompanying text (explaining ombudsman's pow-

ers under Charter).
200. See GAO study of the IRS PRP, supra note 72 and accompanying text (set-

ting forth means IRS can improve PRP).
201. Of the ombudsmen studied for this report, only the AMC Ombudsman has

explicit jurisdiction to deal with whistle-blower complaints. Personnel matters, which
are beyond the scope of this report, are another category of complaint requiring confi-
dential handling; an employee is not likely to raise a concern about unfair treatment
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By law, tax returns and data relating to entitlement to Social Secur-
ity and veterans' benefits are treated as confidential information. In
these matters, the taxpayer or benefits recipient ordinarily authorizes
the agency to deal with his or her representative. By the same token,
the Taxpayer Ombudsman and the PRP staff are entitled to inquire
into thei matter when a request for assistance is received. But the
ombudsman is not thereby entitled to disclose the matters in dispute to
a third party, such as to litigants in a law suit involving the complain-
ant or to the members or staff of a congressional committee or to per-
sonnel from other government agencies. 0' Such demands put the
ombudsman on the spot. Unless the statute and common law clearly
protect information obtained in confidence from disclosure, the neutral-
ity and effectiveness of the ombudsman may be compromised.

The need for confidentiality stems from the ombudsman's need to
gain and maintain the confidence of members of the public who ap-
proach the ombudsman on personal, sensitive, or proprietary matters.

Cases where the law requires or permits disclosure of such sensitive
information pose a difficult set of problems. Today, much of what the
government does is subject to discovery by means of a Freedom of In-
formation Act (FOIA) request. It would defeat the purpose of an
ombudsman if otherwise confidential information relating to a matter
before the ombudsman were subject to disclosure by means of a FOIA
request. The Administrative Conference dealt with a closely related is-
sue in proposing a framework to protect the confidentiality of settle-
ment negotiations conducted by mediators and other neutrals under
federal agency auspices2s08 The Administative Conference recom-
mended that agencies explicitly state, as a matter of agency policy, that
they will not seek to discover or force disclosure of a neutral's notes or
other papers and information developed in the course of settlement ne-
gotiations, and that they undertake to interpret the FOIA so as to
avoid disclosure of settlement communications.'"

unless he or she may do so in confidence. The ombudsman may use the power to inves-
tigate to aid in the determination that a complaint raised in confidence was not lodged
out of spite or malice.

202. See ENCOURAGING ADMINISTRATIVE SETTLEMENTS BY ENSURING MEDIATOR
CONFIDENTIAUTY, ACUS RECOMMENDATION 88-11, 1 C.F.R. § 305.88-11 (1991)
[hereinafter Recommendation]; HARTER, NEITHER Cop NOR COLLECTION AGENT:
ENCOURAGING SETTLEMENTS BY PROTECTING MEDIATOR CONFIDENTIALITY 839 (Nov.
15, 1988).

203. Recommendation, supra note 202. While neither the recommendation itself,
nor the legislation implementing it specifically include ombudsmen within the class of
neutrals whose settlement efforts are protected, as a matter of logic and policy there is
no basis for excluding them.

204. See 1985-1987 ALASKA STATE OMBUDSMAN ANN. REP. (discussing forced dis-
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Having said this, however, it appears that neither the complainant
nor the ombudsman stand to gain anything by treating a complaint or
the particulars of the complaint as secret or confidential in most cases.
One of the ombudsman's primary means of obtaining redress where the
investigation supports the claimant's position is the power to report; the
ability to make public the fact that a mistake was made and not cor-
rected. This assumes that the ombudsman may elect to disclose his
findings and recommendations in order to prevent similar mistakes even
if he is unable to resolve the particular dispute. Also, there does not
seem to be any reason to forbid preparing and disseminating statistical
data as part of a report on the operations of the office or to make the
case for changes to deal with recurring problems. It is also not inappro-
priate for the ombudsman to publish anecdotal summaries of actual
cases as a means of illustrating common problems and educating the
public as to the nature of the service provided. This can be done as long
as the identities of the persons involved are disclosed only with their
consent. Indeed,, many ombudsmen publish annual reports which rely
extensively on both statistical data and anecdotal material.305

2. How is Confidentiality Provided?

Confidentiality may be provided by law, rule, or agreement. All three
approaches are used, all three have something to be said for them, and
all three have weaknesses.

a. By Statute

At the time of the early American interest in the ombudsman move-
ment, Professor Gellhorn drafted a Model Ombudsman Statute to "es-
tablish the ombudsman system in American states and cities."20 6 It
does not deal directly with the question of confidentiality, but does pro-
vide that neither the ombudsman nor any member of his staff "shall be
required to testify or produce evidence in any judicial or administrative
proceeding concerning matters within his official cognizance .... ,207
As an example, the Nebraska Ombudsman Statute, which appears to
be based on the model, does not deal directly with the confidentiality
issue.208 On the other hand, the law creating the ombudsman for the
Province of Ontario, Canada, provides that, except in trial for perjury,

closure of notes).
205. See Gellhorn, supra note 188, at 159 (addressing ombudsmen's reports).
206. Id. at 172, § 17(c).
207. Id. at 176.
208. Nebraska Public Counsel Act, NEB. REV. STAT. §§ 81-8, 240-54 (1987).
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"no statement made or answer given by . . .any . . .person in the
course of any inquiry... before the Ombudsman is admissible in evi-
dence against any person in any court .. .

b. By Rule

The Federal Rules of Evidence (FRE) may also be used, in appropri-
ate circumstances, to support a claim of confidentiality. For example,
FRE 408 provides that an offer of compromise "is not admissible to
prove liability for or invalidity of the claim or its amount. ' '" 0 It also
provides that "evidence of conduct or statements made in compromise
negotiations is likewise not admissible."" 1

However, flaws in FRE 408's shield make its protection rather uncer-
tain. If nothing else is done, ombudsmen offices, or better yet their
agencies, should adopt procedures to help ensure case confidentiality in
cases handled.

c. By Agreement

It is common for parties to a dispute to agree that the content of
their settlement negotiations may not be used in a proceeding growing
out of the dispute. While the agreement may be effective as between
them, it is less clear that it would protect their discussions and docu-
ment exchanges from discovery by persons not parties to or bound by
the agreement.

PROPOSED RECOMMENDATIONS FOR OMBUDSMEN IN FEDERAL
AGENCIES

The ombudsman is an institution frequently used in other countries,
and increasingly used in this country, as the office of last resort to hear
and attempt to solve citizen grievances. Typically, an ombudsman may
investigate selected complaints and issue a nonbinding report with rec-
ommendations if corrections are needed. In cases involving the depart-
ments and agencies of the government, an ombudsman may deal with
complaints arising from maladministration, abusive or indifferent treat-

209. The Ombudsman Act of 1975, 42 ONT. STAT. § 20(6).
210. FED. R. EVID. 408. See Note, Protecting Confidentiality in Mediation, 98

HARV. L. REV. 441 (1984) (discussing difficulty of assuring protection for confidential
aspects of mediation). The Note points out that it is common to allow the collateral use
of statements made in mediation to prove anything from agency relationship to bias.
Id.

211. FED. R. EvID. 408.
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ment, tardiness, unresponsiveness, and the like."'2 To succeed, an
ombudsman must have influence with, or the confidence of, "higher-
ups", be independent, and be able to conduct meaningful investigations
into a complaint without being thwarted by the bureaucracy whose
work is being reviewed.

The experiences of several federal agencies show that an effective
ombudsman can materially improve citizen satisfaction with the work-
ings of the government, and, in the process, increase the disposition
toward voluntary compliance and cooperation with the government, re-
duce the occasions for litigation, and provide agency decisionmakers
with the information needed to identify and treat problem areas. Agen-
cies that have employed an ombudsman with success in various pro-
grams include the HHS, the IRS, and the AMC.

The authors urge the President and Congress to support the creation
of an effective ombudsman in those federal departments and agencies
with significant interaction with the public. In the meantime, agencies
with these functions should create an ombudsman's office using existing
personnel either on an agency-wide basis or to assist in the administra-
tion of particular programs.

212. An ombudsman may be appointed by the legislature or by the executive, with
or without a fixed tenure, and with a variety of possible powers, missions, and available
resources. While there is no universally accepted notion of what an ombudsman should
do, the Model Ombudsman Statute states that the ombudsman should address himself
particularly to an administrative act that might be:

1. contrary to law or regulation;
2. unreasonable, unfair, oppressive, or inconsistent with the general course of an
administrative agency's functioning;
3. mistaken in law or arbitrary in ascertainments of fact;
4. improper in motivation or based on irrelevant considerations;
5. unclear or inadequately explained when reasons should have been revealed;
6. inefficiently performed; or
7. otherwise objectionable.

Gellhorn, supra note 188, at 159, 166, § 10(a).
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