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CHAPTER ONE
INTRODUCTION

I

.

Regulatory Analysis and Regulatory Reform

.

In the late 1960s and early 1970s federal regulatory
agencies were criticized for the cumbersome adjudicatory
procedures that they used to implement most regulatory actions.
Studies suggested that adjudicatory procedures were rendering
the agencies ineffectual in performing the tasks that Congress
Many agencies responded to this criticism
assigned to them.
by shifting resources into efforts to promulgate general rules
to govern private conduct through informal rulemaking
procedures.
At the same time Congress enacted a whole new
generation of regulatory statutes that imposed new social and
environmental responsibilities on entire sectors of the
economy.
Unlike the older statutes providing for economic
regulation, these "social regulation" statutes generally
empowered (and often reguired) federal agencies to promulgate
binding rules without engaging in cumbersome adjudicatory
procedures.
The shift in the older agencies from the
adjudicatory mode to the rulemaking mode and the emergence of
the new rulemaking agencies combined in the early 1970s to
produce a "rulemaking revolution" that had the potential to
expand greatly the federal government's regulatory powers.
The "rulemaking revolution" had been under way for less
than a decade when regulated industries and numerous
commentators from academia began to complain that the agencies
were going too far.
Operating beyond the range of effective
political control, they were irrationally imposing burdensome
requirements on regulated entities without taking into account
their costs or assessing their corresponding benefits.
These
criticisms and their corresponding prescriptions for change
paraded under the broad banner of "regulatory reform."
Some of the critics simply desired a return to less
burdensome times when administrative agencies were perceived to
be more sympathetic to the regulated industries.
Unconvinced
of the social desirability of government intervention into the
marketplace, these critics argued that the only effective
solution to the regulatory morass was to remove the dead weight
of government regulation from the back of American industry.
In this view, regulatory reform meant "regulatory relief."^
'

See generally Hamilton, Procedures for the Adoption of
Rules of General Applicability:
The Need for Procedural
Innovation in Administrative Rulemaking, 60 Calif. L.
Rev. 1276 (1972).
,

See generally G. Eads & M. Fix, Relief or Reform:
Reagan's Regulatory Dilemma ch. 1 (1984).
,

"

.
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While the natural focus for these criticisms was the statutes
that empowered the agencies to promulgate burdensome rules,
attempts to persuade Congress to ease the substantive
regulatory burden have proved largely unavailing.
Proponents
of "regulatory relief" also took their case to the executive
branch, arguing that the agencies had interpreted their stautes
overly broadly to empower them to promulgate regulations beyond
their statutory authority and demanding that the agencies be
"reigned in."
Most critics of the new social regulation, however, agreed
that regulation in some form was necessary to a properly
functioning society.
While acknowledging the value of
government regulation, these critics argued that bureaucrats
made bad decisions because they were not sufficiently
accountable to the President, to Congress, and ultimately to
the public.
These critics offered various prescriptions for
the perceived regulatory diseases, including heightened
Presidential control of administrative rulemaking, regulatory
budgets, legislative vetoes of final rules, and (for some)
broadened public participation in the rulemaking process.
For
them, regulatory reform was equated with "bureaucratic
accountability.
Still other critics were concerned more with the thinking
process that went into promulgating and implementing
regulations.
In their view, agency personnel were not
sufficiently analytical in thinking about regulation and its
impacts on society.
If internal agency decisionmaking
procedures could be designed to bring rational analysis to bear
on regulatory problems, agencies would reach more rational and
perhaps less burdensome results.
Regulatory reform, in this
view, consisted of restructuring agency decisionmaking
processes to include rational-thinking policy analysts,
preferably with training in economics, to ensure appropriate
sensitivity to the economic impact of regulatory efforts.
By the beginning of the 1980s, the regulatory reform
movement had achieved a high political profile. Yet it did not
contain a unifying theme.
To some, "regulatory reform" meant
"regulatory relief;" to others, it meant "bureaucratic
accountability;" and to still others, it meant "rational
analysis." While a thorough implementation of any one of these
themes might predictably complement another, they do not easily
converge, and they can in practice be at odds with one another.
For example, a rational analysis of an existing regulation
might indicate that rather than repealing it, the agency should
increase its stringency.^ Yet this rational analysis would
run counter to the "regulatory relief" theme, and increasing
the stringency of the rule might defy the desires of a White
Cf

,

Inside O.M.B., February

1,

1982,

at 1.

.
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House bent on reducing the role of the federal government.
Conversely, political accountability to Congress or the
President might require an agency to implement an irrational
regulatory scheme for the purpose of redistributing wealth from
consumers to a favored political constituency, thus running
counter to both the rational analysis and the regulatory relief
themes
Although students of the regulatory process have offered a
whole host of omnibus regulatory reform packages to implement
one or more of these themes and although Congress has studied
the matter in intimate detail for nearly a decade. Congress has
yet to enact comprehensive "regulatory reform" legislation.
The executive branch, however, has for the last three
administrations attempted to fill the perceived vacuum by
promulgating a series of executive orders that apply to all
major rulemaking initiatives by "non-independent" federal
agencies.
Initially the executive efforts sought merely to implement
the "rational decisionmaking" regulatory reform theme through a
requirement that agencies prepare a statement with major rules
detailing their negative impacts on the regulated
industries.''
Gradually, "bureaucratic accountability" became
a goal of the presidential regulatory reform effort as White
House offices were empowered to intervene in rulemaking efforts
by analyzing the effects of proposed rules and comment on the
rules during the public comment period.
Finally, the most
recent Executive Order attempts to weave all three themes
together by imposing extensive regulatory analysis requirements
on agencies, vesting the Office of Management and Budget (0MB)
with extensive review powers to ensure political
accountability, and imposing substantive criteria on agencies
(where not prohibited by statute) designed to provide
"regulatory relief" for regulated industries.
This Report is a study of the role that regulatory
analysis places in bureaucratic decisionmaking.
It will
examine the implementation of the regulatory analysis
requirements of Executive Order 12291 in three executive
Departments (the United States Department of Agriculture
(USDA), the United States Department of Labor (DOL)
and the
United States Department of Transportation (DOT)) and one
non-independent agency (the Environmental Protection Agency
(EPA)).
Although the Report will draw upon all three
,

Some states have also attempted to implement rational
decisionmaking through regulatory analysis.
See, Croke &
Herlevson, Environmental Cost-Benefit Analysis:
The
Illinois Experience in Cost-Benefit Analysis and
Environmental Regulations:
Politics, Ethics, and Methods
17-26 (Schwartzman, Liroff, Croke eds
1982).
,

.

.

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

118

regulatory reform themes in attempting to explain the conduct
of one or more rulemaking institutions, it will focus primarily
upon the "rational analysis" theme, because that theme most
powerfully undergirds the regulatory impact assessment
requirement of the Executive Order.
After describing the history of the current regulatory
analysis requirements in Chapter 2, Chapter 3 will follow a
typical rule through its "life cycle" in each of those
regulatory bodies. The Report will describe the role of the
"regulatory analysis office" and attempt to assess the
effectiveness of the process mandated by the Executive Order in
meeting its three sometimes conflicting goals.
Chapter 4 of
the Report will identify some impediments to analysis that have
arisen in the decade-long experience with regulatory analysis
and suggest some mechanisms for reducing or eliminating those
impediments.
In the process of examining impediments to
regulatory analysis, the Report will probe the real world
limitations on rational analysis of complex regulatory problems
and suggest realistic expectations for the potential of
regulatory analysis to improve regulatory decisionmaking.
Since the various regulatory entities have adopted a wide
variety of procedural mechanisms for promulgating and reviewing
the regulatory analysis documents that the Executive Order
requires, it should not be surprising to discover that some
decisionmaking models have proved more effective in
implementing one or more of the goals than others.
Chapter 5
of the Report will examine the four decisionmaking models that
have evolved in the agencies studied here and suggest criteria
for evaluating those models.
II

.

Regulatory Reform as Regulatory Relief

.

In the late 1970s, federal regulation was often cited as
one of the culprits underlying the "stagflation" that afflicted
the American economy.*
According to this view, government
regulation was causing unnecessary price increases, stifling
innovation, lowering productivity, and reducing the
competitiveness of United States corporations abroad.^

See e.g.
Hearings on the Regulatory Reform Act of 1979
Before the Subcomm. on Administrative Law and Government
Relations of the House Comm. on the Judiciary 96th
Cong., 1st & 2d Sess. 1075 (1979) [Testimony of Business
Roundtable]
,

,

,

See generally
Capitalism ch.

,

R.
8

Benne, The Ethic of Democratic
(1981); J. Dunlop, Business and Public
(Continued on next page)

^

.

^
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Bureaucratic demands for information were roundly condemned for
unnecessarily adding to the burdens of large enterprises and
for burying small enterprises under a mountain of "red
tape.

"

Some industries that felt themselves especially burdened
by federal regulation petitioned Congress for specific
relief.' Others approached the executive branch for
relief.'
Still others advocated moratoria on all rulemaking
In all of these efforts, the regulated
activities.'"
industries could point to a substantial body of academic
critiques of the "social regulation" statutes and the
regulations that implemented those statutes. ''
These complaints were directed primarily to the
substantive requirements of regulatory statutes and
regulations.
One obvious solution was to amend the individual
statutes, and numerous efforts were directed toward that
end.'^ Most of these efforts, however, proved
unsuccessful
.

'

(Continued from previous page)
Policy (1980); M. Weidenbaum & R. DeFina, The Cost of
Federal Regulation of Economic Activity (The Am.
Enterprise Inst., May 1978) (Reprint no. 88).
See Paperwork Reduction Act of 1980:
Hearings on H.R.
6410 Before the Subcomm. of the House Comm. on Government
Operations 96th Cong., 2d Sess. (1980).
,

,

Steel Industry Compliance Act of 1981, 42 U.S.C. §§
7401 note, 7410, 7413 (1982).

See,

e.g
Auto Companies Press for More Deregulation in
Safety and Pollution Wall St. J., Aug. 14, 1981, at 1,
See,

,

,

col.

6.

See, 1-Year Moratorium Recommended on New Regulations
Wash. Post, Nov. 9, 1980, at Gl, col. 4.

,

—

See e.g.
B. Ackerman & W. Hassler, Clean Coal
Dirty
Air (1981); L. Lave, The Strategy of Social Regulation
(Continued on next page)
,

,

For example, among the many proposals in 1981 for
amendment of the Clean Air Act, industry supported
(Continued on next page)

See generally G. Eads & M. Fix, supra note 2, at ch. 4;
McGarity, Regulatory Reform in the Reagan Era
Md. L.
Rev.
(forthcoming, 1985).
,

,

.

.
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Many critics believed that much regulatory relief could be
accomplished by imposing constraints upon regulatory agencies
Recognizing
outside of the normal statutory amendment process.
that the authorizing committees were likely to be the most
sympathetic to the substantive requirements of the existing
statutes, some critics directed their attention to "omnibus"
regulatory reform efforts such as imposing a regulatory budget
upon all federal agencies.'^
Other critics believed that the agencies had overextended
For these
their power beyond that intended by Congress.
critics substantial substantive regulatory reform could be
accomplished by interpreting substantive grants of rulemaking
power more narrowly in future rulemaking efforts and
re-examining past rules under the new narrower statutory
This could be accomplished by statute or by
criteria.
executive order. '^ Regulatory relief would come about
through direct substantive changes in federal laws and
regulations rather than through procedural innovations.
III.

Public Accountability and Regulatory Reform

.

(Continued from previous page)
(1981); Crandall, Alternatives to the Administration's
Initiatives in Reforming Regulation 140 (Clark, Rosters
& Miller eds. 1980)
,

(Continued from previous page)
elimination of PSD (prevention of significant
Inside
deterioration) class II and III increments.
Industry also supported
E.P.A., Oct. 2, 1981, at 2.
major simplifications in the permit programs, suspension
of key provisions of the pretreatment regulations, and
withdrawal of EPA s cost reasonableness test for best
conventional technology (BCT) requirements under the
Inside E.P.A., Aug. 21, 1981, at 9.
Clean Water Act.
'

See R. Litan & W. Nordhaus, Reforming Federal Regulation
(1983); DeMuth, The Regulatory Budget 29 Reg. (Mar. /Apr.
1980).
,

,

See, Regulatory Flexibility Act, 5 U.S.C. § 610 (1982)
[requiring review of all agency rules existing on the
effective date of the statute within ten years, and
periodically thereafter], and Exec. Order No. 12,291 3
C.F.R. 127 (1982) at § 3(i) [requiring agencies to
initiate reviews of rules already in effect at the time
of the order]

'
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Many critics of the new rulemaking agencies agreed with
regulatory relief advocates that agencies were going beyond the
original congressional intent in implementing the new
regulatory statutes, but disagreed that substantive statutory
change was the solution.
Instead, these critics advocated
increased political accountability as a solution to the problem
of runaway agencies.'^
Two primary mechanisms were available
to these reformers
the legislative veto and executive
control.
The legislative veto received an enormous amount of
attention in Congress and in the academic literature.'^
Although it was enacted into more than two hundred federal
statutes, there was little evidence that it provided an
effective mechanism for systematic control over the federal
bureaucracy.'"
In any event the debate over its efficacy
became moot when the Supreme Court declared all familiar
manifestations of the legislative veto unconstitutional .'
Although some form of the legislative veto may still surviye
constitutional scrutiny, it is no longer likely to play a major
role in the control of regulatory agencies.
Another political accountability device is systematic
executive control of administrative rulemaking. As the history
of Executive Order 12291 in Chapter 2 of this Report will
demonstrate, the President has been active through at least
three administrations in attempting to bring the regulatory
functions of the "dependent" agencies under executive control.
In the past several years executive control has been oriented
heavily in the direction of reduced regulation. Therefore many
of the proponents of regulatory relief are likewise proponents
of executive control.^"
However, it is possible to favor

—

See generally R. Litan & W. Nordhaus, supra note 14; W.
Viscusi, Presidential Oversight:
Controlling the
Regulations 2 J. Pol'y Analysis & Mgmt 157 (1983);
Miller, Lessons of the Economic Impact Statement Program
Regulation, July/August 1977, at 14.
,

K.

,

.

,

Bruff & Gellhorn, Congressional Control of Administrative
Regulation; A Study of Legislative Vetoes 90 Harv. L.
,

Rev.

1369 (1977).

Bruff & Gellhorn, supra note 17.

Immigration and Naturalization Service
2764 (1983).

v,

Chadha,

103 S.

Ct.

See e.g.
Hearings on the Regulatory Procedures Act of
1981 Before the Subcomm. on Administrative Law and
(Continued on next page)
,

,

.
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executive control and corresponding agency accountabilityindependent of the impact that it will have on individual
regulatory efforts.
Executive control has had more success in the courts than
the legislative veto.
Although some judicial challenges to
executive controls have been filed, they have by and large
proven unsuccessful.
Presidents have the power to "jawbone"
the heads of dependent federal agencies in private to make
known to the decisionmakers the Administration's policy on
important regulatory issues.^'
Whether, under existing law.
Presidents can direct federal agencies to reach particular
regulatory results remains to be seen.^^
A final vehicle for political accountability is enhanced
public participation in the rulemaking process.
Public
participation has been urged as a prescription for regulatory
reform since the 1960s, when the advocates of regulatory reform
decried agency captivity at the hands of the regulated
industries.
It surfaced again, however, in the late 1970s as
an element of most regulatory reform initiatives aimed at
"overregulation, " although the enthusiasm of the latest round
of regulatory reformers for public participation is probably
not as great as that of the the early reformers.
In the early
1970s the Environmental Impact Statement was devised as a
mechanism for offering the public and Congress a structured
assessment of the environmental effects of major federal
actions significantly affecting the environment.
Similar
proposals for "Inflationary Impact Assessments," "Regulatory
Evaluations," and "Regulatory Impact Assessments" were
implemented by executive order in the mid- and late-1970s.
IV.

Rational Decisionmaking and the Two Rulemaking Cultures
(Continued from previous page)
Government Relations of the House Judiciary Comm.
97th
Cong., 1st Sess, 302 (1981) (testimony of Business
Roundtable)
,

Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981);
Verkuil, Jawboning Administrative Agencies:
Ex Parte
Contacts by the White House 80 Colum. L. Rev. 943
,

(1980)

.

No court has held that the executive review provisions of
Executive Order 12291 are unlawful. This may be
attributable to the fact that 0MB has not been especially
aggressive in imposing Administration policy on federal
agencies or to the fact that 0MB has been very discrete
in doing so.
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Although the goal of "rational agency decisionmaking"
seems unexceptional, its proponents have in mind a veryambitious undertaking.
They mean to interject a new and very
different way of thinking into a pre-existing bureaucratic
culture.
Following the convention of many students of the
policymaking process, we may label this new kind of thinking
"comprehensive analytical rationality."^^
The "comprehensive analytical rationality" model derives
from the "policy sciences" as practiced in the schools of
public policy associated with many of the nation's major
universities.
I use the term "comprehensive"
because this kind
of thinking ideally explores all possible routes to the
solution of a problem.
I use the term "analytical" because
this kind of thinking attempts to sort out, break down, and
analyze all of the relevant components of a problem and its
possible solutions.
In addition, it manifests an explicit
preference for quantitative analysis when that is possible.
I
use the term "rationality" because this kind of thinking takes
pride in its objectivity and the dispassion with which it
breaks down social problems into its components and analyzes
the pros and cons of alternative solutions to those problems
without regard to whose ox is being gored. Although there is
no reason in principle why comprehensive analytical rationality
should lean heavily upon any particular discipline, this kind
of thinking has been dominated in the past by the paradigms of
neoclassical micro-economics. The influence of economics is
manifested in the way the comprehensive analytical rationality
model defines problems, identifies alternative solutions to
problems, examines the advantages and disadvantages of possible
solutions, and ultimately prescribes answers to problems.
This new kind of thinking contrasts sharply with the
thinking that has traditionally dominated the process of
generating rules in the agencies that have been implementing
the recent "social regulation."
I shall refer to this
traditional thinking as " techno-bureaucratic rationality."
Despite my general aversion to hyphenated adjectives, I
use the term "techno-bureaucratic" to distinguish the thinking
that dominates highly technical and complex rulemaking
activities from bureaucratic thinking in general.
"Techno-bureaucratic" thinking is a special brand of
bureaucratic thinking that arises in the context of
See G. Edwards & I. Sharkansky, The Policy Predicament
6-10 (1978); C. Lindblom, The Policy Making Process
(1968); Diver, Policymaking Paradigms in Administrative
Law, 95 Harv. L. Rev. 414 (1981); Rodgers, Judical Review
of Risk Assessments:
The Use of Decision Theory in
Unscrambling the Benzene Decision 11 Envtl. L. 301
(1981).
,

,
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bureaucratic activities that must grapple with highly complex
(and often unresolvable) issues of science, engineering, and
public policy.
Regulating benzene is not the same as running
the post office.
While there are many similarities in the way
that bureaucrats in OSHA and the Postal Service think, there
are also important differences.
Some of the models of
bureaucratic thinking, such as the perceptive "muddling through
model," while relevant to "techno-bureaucratic" thinking, do
not shed as much light as they do in the context of
bureaucratic programs, such as health care and welfare
administration, that do not have highly technical components.
I use the word "rationality" because,
unlike many students
of regulation, I do not believe that this kind of thinking is
per se irrational.
Like comprehensive analytical rationality,
techno-bureaucratic rationality can produce irrational
regulatory results.
But health scientists, engineers, and
other practitioners of techno-bureaucratic rationality are no
less rational for that.
Techno-bureaucratic rationality is a
rationality built on a unique understanding of the regulatory
universe that comes only with hands-on experience.
It is a
rationality born out of frustrating experience with
unanswerable questions of extraordinary complexity.
It is, in
a sense, a "second best" rationality that recognizes the
limitations that inadequate data, unquantif iable values, mixed
societal goals, and political realities place on the capacity
of structured rational thinking, and does the best that it can
with what it has.
A.

Techno-Bureaucratic Thinking in the Traditional
Rulemaking Process
.

The traditional model of the rulemaking process arose in
the early 1970s as the agencies began to implement through
rulemaking the new social agendas and the new statutes that
resulted from the social ferment of the 1960s.
Under this
model, which held sway until the latter quarter of the decade,
a statute, an external petition, public pressure, or the
discovery of an internal problem provides the initial stimulus
for rulemaking.
An office within the regulatory agency (I
shall use the generic term "program office") either takes or is
given responsibility for providing the institutional response
to the stimulus.
At this point the issue loses whatever high
level visibility it ever had, and becomes submerged within the
agency for a period of time, which may extend to years, while
the program office generates a solution to the problem.
The program office is staffed largely by persons with
technical training in the technical field or fields with which
the office generally deals.
For example, the program office in
an agency with responsibility for ensuring meat and poultry
safety would be composed largely of nutritionists and persons
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with training in the slaughter and processing of meat and
poultry.
The program office in an agency charged with
establishing price supports for dairy products would be staffed
largely by agricultural economists. And the program office of
an agency charged with setting air pollution control standards
would be staffed largely by health scientists, pollution
control engineers, materials scientists, and perhaps an
economist or two to assess the costs of various proposals.
Although most of the professional personnel in the program
office have graduate degrees, they generally would not be
classed at the top of their fields. These specialists do not
conduct independent research in the areas of their expertise;
rather, they are rule managers with technical training in the
subject area of the rules.
Their primary responsibilities
consist of gathering technical information, evaluating its
quality, assembling it into a coherent whole, participating in
intra-agency working group meetings, drafting rulemaking
documents for publication in the Federal Register reading and
analyzing public comments, and drafting memoranda summarizing
the contents of various documents for upper level
decisionmakers.
Their primary responsibility is to help
program managers shepherd the rulemaking process along in a
timely fashion so that it produces rules that will survive
judicial and political review within the agency's internal or
external time constraints.
Under the traditional model, the program office has many
sources of information concerning the issues that arise in a
rulemaking effort.
The agency might have a "research office"
that sponsors research projects aimed at producing information
in a usable form for rulemaking.
In addition, either the
program office or the research office might have funds
available for contracting with independent consulting companies
to study technical issues and prepare reports suitable for
rulemaking efforts.
Finally, the staff of the program office
interacts routinely with their counterparts from the regulated
industries, and these interchanges produce data and information
that are helpful in formulating and supporting rules.
Ultimately, the studies available to the program office
invariably prove inconclusive, and the office is faced with the
dilemma of regulating in the face of substantial uncertainty or
doing nothing and studying the matter further.
On this
question, the natural tendency of the program office (and
usually the Office of General Counsel) is to forge ahead.
The
General Counsel's Office, reacting to the threat of a
"bureaucracy-forcing" lawsuit from the potential beneficiaries
,
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of the rule,^"
may exert pressure on the program office to
The staff employees of the program office believe that
act.
they are in the final analysis judged by their superiors on the
basis of the number of rules that they produce over time.
It
can be difficult for a program office staffer to explain to a
superior that he or she has spent the last two years studying a
problem only to conclude that it needs further study. A staff
employee that reaches this conclusion too many times may not
get fired, but such a performance is not likely to put the
employee on the fast track to promotion within the institution.
Moreover, on a personal level, it is probably more rewarding to
a program office staffer to bring about a concrete resolution
to a problem than to conclude that the problem does not warrant
a regulatory solution.
In deciding what to do in light of all of the
uncertainties, the tendency of the engineers and scientists in
the program office is to attempt to "solve" the problem.
The
process of defining and gathering information about the problem
will generally suggest at least crude solutions to the problem.
If the agency's statute tells it to provide a "safe" workplace
or environment and if a chemical in the workplace or the
environment causes harmful effects on animals or humans, the
scientists focus their energies toward discovering the level of
exposure that will cause no harm. They may search the existing
data for a "no observable effects" level and throw in a "safety
factor" for good measure.
If the statute directs the agency to
consider the "feasibility" of its prescriptions, then the
engineers in the program office might survey existing pilot
plant, and theoretical technologies for controlling the release
of chemicals to determine whether or not it is "technologically
feasible" to implement a technology beyond those currently in
After they have located a few possibilities, they may
use.
make some rough estimates of the costs of installing them and
exclude one or more on the ground that they are not

"economically feasible."
All of these determinations are heavily tinged with
"professional judgment." Since the data rarely compel a
particular result, a lot of the thinking process is really
based upon a sort of intuition that is informed by technical
2 A

A bureaucracy forcing action is one designed to secure a
court order that the agency bring a rulemaking action to
completion within a specified period of time. These
actions can be authorized by statute when Congress has
provided precise deadlines for regulatory actions, or
they can be in the nature of mandamus action for
administrative relief unreasonably withheld. See
generally J. Bonine & T. McGarity, The Law of
Environmental Protection 869 (1984).
,
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training and experience.
The technical experts do not
"analyze" the problem and "derive" a solution so much as they
"feel" their way through to an answer, accommodating as many
affected interests as possible along the way to reduce the
external resistance to their ultimate resolution of the
problem.
The technological experts in the program office are not
likely to look for just the right mix of risk reduction and
regulating expense that optimizes the use of society's
resources.
Given the uncertainties that confound the analysis
of the problem, the suggestion that the solution could be
arrived at through a careful balancing of costs and benefits
would be farcical to the program office staffer, who is
probably inclined to regard economics as a "soft" science in
any event.
Nor is it likely that the engineers in the program
office will define the problem in innovative ways so as to
suggest radically different solutions, such as screening
susceptible workers out of particular workplaces or effluent
taxes, if such solutions are not explicitly suggested in the
agency's statute or the engineering discipline.
At any given point in the gradual evolution of a solution
to a regulatory problem, the program office considers only a
very limited range of options.
Given the constant pressure to
reach results, the program office staff is naturally reluctant
to expand the universe of options that require study.
Once the program office has hit upon a "solution" to the
problem, it is resistant to suggestions that it consider
different alternatives to the same regulatory ends.
Because
the problem-solving effort has usually resulted in the
expenditure of substantial time and resources, the program
office is especially resistant to any suggestions that would
require it to go "back to the drawing board." This
institutional resistance to change solidifies as the agency's
proposal progresses up the chain of command in the program
office.
After the Director of the program office has agreed to
the proposal, the entire technical staff of the agency stands
behind it.
The program office approach to the problem fits the
"muddling through" model in that the evolution of a rule is
often hesitant and incremental.^^
It does not, however,
retain much of the "remedial" characteristic of that model,
because the technical staff in the program office do not often
have the time, inclination, or resources to go back and do the
job right.
If the technical or political objectives to a
rulemaking effort are strong enough, the technical staff are as

See D. Braybrook & C. Lindblom, A Strategy of Decision
(1963); Diver, supra note 23, at 399.
,
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likely to abandon the effort and move on to other things as to
attempt to fix the defective rule.^^
After the program office has agreed upon a solution to the
regulatory problem, it will then draft a "decision memorandum"
for the upper level politically appointed decisionmakers.
For
a typical rule, the memo will list three options, discuss the
first and last options in a cursory fashion, discuss the second
option in great detail, and recommend that the agency adopt
option number two. Unless the upper level decisionmakers are
willing to devote a substantial amount of time to studying the
problem and the program office's proposed solution, they will
usually agree to option number two or some minor variation
thereof.
At this point the proposal is published in the Federal
Register for comment.
If the public comments reveal flaws in
the staff's technical work or produce new technical data that
the staff has not yet examined, the staff will consider the
comments and amend the rationale and perhaps even change the
content of the rule.
Depending upon the seriousness of the
flaws in the staff's original analysis, the reexamination may
take from several weeks to more than a year.
If the comments
are particularly damaging, the staff may have to go back to the
drawing board and re-propose the rule with a new "solution" and
rationale.
However, for the same reasons that the staff is
resistant to suggestions for change emanating from within the
agency, it is resistant to suggestions for change coming from
outside the agency in the public comment process.
Therefore,
drastic overhauls, while not unheard of, are rare.
The foregoing characterization of the techno-bureaucratic
rulemaking model never described reality with great precision.
Some program office technicians were sufficiently educated in
and had enough respect for economics that they might use
marginal analysis in choosing among options.
Some agency heads
would not allow themselves to become "captured by the
bureaucracy," and they would demand that the program office
Under the traditional view of the technical rulemaking
process, the agency does not spend a great deal of time
reassessing the accuracy of its previous decisions.
It
simply does not have the time, the resources, or the
inclination to do so.
For example, rather than
responding to a series of judicial remands of its
effluent limitation guidelines promulgated under the
Clean Water Act, EPA simply gave up the effort rather
than reassess the aspects of the rules that were
remanded.
See, McGarity, Media Quality, Technology, and
Cost-Benefit Balancing Strategies for Health and
Environmental Regulation 46 Law & Contemp. Probs. 159,
212-15 (1983).
,
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consider a broader range of options whether or not it was so
And, undeniably, program offices on many occasions
inclined.
elected to study regulatory problems further rather than
Still, this description of
attempt to solve them immediately.
the internal rulemaking culture prior to the mid-1970s bears a
reasonable resemblance to reality, and it is a fairly accurate
description of the decisionmaking processes in many agencies
The internal agency culture described here was (and is)
today.
dominated by techno-bureaucratic rationality, the essential
elements of which are as follows:
Unlike the vague "public
(1) Mission Orientation
interest" standard that dominated early economic regulation
statutes, the newer statutes (and recent amendments to older
statutes) are often more precise in establishing their goals.
In addition, the people who gravitate toward the newer agencies
This produces a general
are often attracted by those goals.
perception within the agency that it has a "mission." This
perception, in turn, helps build morale and attract fresh
talent.
Since government service rarely pays talented
professionals as well as private employment, one way to attract
and keep bright and energetic professionals on the payroll is
to allow them to experience a sense of accomplishment in
helping to achieve real societal improvement.
Perhaps the
starkest example of the role of "mission orientation" in
building morale among professional employees is the dramatic
decline in morale at the Environmental Protection Agency during
the "Gorsuch era," when top level management attempted to
dispossess the agency of this sense of mission, and the
corresponding boost in morale in that agency when the new
Administrator stressed the agency's environmental "mission" in
several communications to staff and the press.
While most
sensible bureaucrats recognize that society will not tolerate
the unrestrained pursuit of a single statutory goal, they
nevertheless believe that some goals should be afforded greater
weight among the competing considerations.
This kind of
ithinking especially characterizes the program office, because
those offices have the principal institutional responsibility
for implementing the agency's statutory responsibilities.
The program offices are
(2) Professional Perspective
inhabited largely by professionals
scientists, engineers,
economists, lawyers, and the like. A professional brings to
his or her job a particular perspective that to a large extent
defines the way in which he or she goes about performing his or
her duties.
This perspective is shaped through years of
training and experience.
Engineers and scientists are inclined
to define a problem differently than lawyers and economists and
to approach problem solving in a different way.
The
observation that engineers in an agency think more like

—

—
—

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

130

engineers in the private sector than they think like agency
economists is therefore trite and true.^^
(3) Action-Orientation
The program office is usually
action-oriented.
The program office staff perceives that it is
evaluated in part on the quantity of product that it
manufactures, and its product is rules and regulations.
Therefore, the program office can become impatient with delays
that are imposed by other offices in the agency.
The tendency
of the office is to move forward with rulemaking efforts even
when more study might enhance the understanding of the problem.
(4) Restricted Planning Horizons -- Like many private
institutions, the agency program office cannot afford to spend
much time studying the long-range implications of its
activities.
Its action orientation and its perennial resource
shortage tends to focus its attention on the present.
The
office is always too busy resolving today's problems to think
about tomorrow's.
Regulating mechanically separated red meat
stringently, for example, may mean that the agency may be
forced at some point in the future to address its relatively
lax requirements for mechanically separated poultry, but that
is a problem for another day.
If the agency had to resolve
both issues simultaneously, it would never get either substance
adequately regulated.^® The agency is only capable of
dealing with one set of outraged industry officials and
consumers at a time.
(5) Bounded Options -- Closely related to the "restricted
planning horizons" characteristic of techno-bureaucratic
rationality is the tendency of that way of thinking to narrow
options very early in the decisionmaking process and to be
unreceptive to new options that come to light later in the
process.
The professionals in the program office define the
"problem" in fairly narrow technical terms and immediately
begin the search for the "solution" to the problem.
The very
definition of the problem may eliminate options.
For example,
if the problem is defined to be "find the best pollution
control technology for this particular sort of industrial
facility," then options such as in-plant process changes or
changing feedstocks are not likely to receive much attention.
More innovative approaches, such as "bubbling" or emission
fees, are even less likely to occur to the scientists and
engineers in the program office. After the program office has
defined the problem, it quickly forecloses unattractive
approaches, and the technical staff rapidly heads down a single
path to a single solution.
If that path ultimately proves

—

G.

See

Benveniste, The Politics of Expertise 90 (1977).
,

MSM Case Study, Appendix A to this Report.
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unrewarding, the staff will back up and then head down another
likely path.
(6) Turf Consciousness -- Perhaps the most powerful
tendency of any program in a regulatory bureaucracy is to
protect and, if possible, expand its "turf." A program's
"turf" consists of the regulatory issues that come within its
A program's
domain and the discretion to decide those issues.
turf is defined in the first instance by its organizational
The Environmental Protection Agency could, for
structure.
example, give the Office of Pesticides and Toxic Substances
(which administers the Toxic Substances Control Act) the
responsibility for implementing the toxics control sections of
the Clean Air and Clean Water Acts or it could assign those
responsibilities to the Office of Air and Radiation (which
administers the other sections of the Clean Air Act) and the
Office of Water (which implements the other sections ot the
Clean Water Act)
In addition, turf is defined within agencies by the nature
of the review that a program office's decisions must endure.
The program office whose recommendations move straight up the
chain of command to the head of the agency has more turf than
the program office whose recommendations must receive
"sign-off" review by several other offices within the agency.
Finally, turf is defined in other subtle ways, such as who
chairs intra-agency working groups and who has direct access to
Obviously, turf can depend heavily
upper level decisionmakers.
on personalities and upper level decisionmakers' perceptions of
the capabilities of particular program offices, but it can also
be a matter of relatively permanent institutional arrangements.
During transitional periods, "turf battles" absorb an agency's
institutional energies to a surprising degree.
B.

Comprehensive Analytical Thinking in Regulatory
Reform
.

The regulatory reformers of the mid 1970s who called for
more "rational" regulatory decisionmaking had comprehensive
analytical rationality in mind.^' The ideal regulatory
The essential elements of a rational policy analysis have
been stated on many occasions in the policy analysis
literature.
Edwards and Sharkansky list the following
elements of a rational policy analysis:
1.
2.
3.

Identify a problem and its cause(s).
Clarify and rank goals.
Collect all relevant options for meeting each
goal and all available information on them.
(Continued on next page)
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bureaucracy, under this comprehensive analytical model, would
react to a petition for rulemaking, a statutory command, or
public pressure by assigning the matter to a regulatory analyst
a professional with training in policy analysis or economics
who knows how to analyze a problem comprehensively and
rationally.
The regulatory analyst would first define the
regulatory problem as carefully as possible.
Because
comprehensive analytical thinking as currently employed depends
so heavily upon the paradigms of neoclassical microeconomics,
the policy analyst would probably define the problem in terms
of market failure.
For example, an environmental problem would
be defined in terms of "externalities," and a consumer fraud
problem or a worker safety problem would be defined in terms of
information inadequacies.
If no market failure could be
identified, the analyst would conclude that there is no
problem, and he or she would recommend that the market ^be
allowed to function unimpeded.
Having identified the problem, the regulatory analyst
would next clarify and rank the agency's goals.
This may have

—

(Continued from previous page)
4.
Predict the consequences of each alternative and
assess them according to standards such as
efficiency and equity.
5.
Select the alternative that comes closest to
achieving the goal and is most consistent with
the standard of evaluation.
G. Edwards & I Sharkansky, supra note 23, at 7.

Lindblom has a similar list:
1.
Faced with a given problem,
2.
a rational man first clarifies his goals,
values, or objectives, and then ranks or
otherwise organizes them in his mind;
3.
he then lists all important possible ways of
policies for
achieving his goals
4.
and investigates all the important consequences
that would fo]^lo^-^f rpm each of the alternative

—

—

policies,
at which point he is in a position to compare
consequences of each policy with goals
6.
and so choose the policy with consequences most
closely matching his goals.
C. Lindblom, supra note 23, at 13.
See generally A.
Meltsner, Policy Analysts and the Bureaucracy 115-116
(1976); Jenkins-Smith, Professional Roles for Policy
Analysts: A Critical Assessment 2 J. Policy Analysis &
Mgmt. 88 (1982).
Executive Order 12291 to a large extent
requires just this sort of analysis.
5.

,
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already been done by Congress, but very often Congress
articulates several (often inconsistent) goals for a particular
regulatory regime, in which case the analyst would seek the
guidance of upper level policy makers.
The regulatory analyst would next call upon the agency's
scientists and engineers to identify as many options for
addressing the problem as possible. The analyst also might
suggest some alternatives from the economists arsenal, which
includes effluent charges, marketable permits, "bubbles," and
assorted other indirect incentives. Economists in the program
office or perhaps the regulating analysis office would be asked
Preferably, this effort would
to "cost out" the options.
produce an assessment of both the primary costs of the
regulation to the regulated industry and the secondary costs in
terms of increased prices to consumers, lost jobs, and foreign
trade deficits. Other scientists and engineers would conduct
studies, assemble data, and construct models to predict with as
much precision as possible the benefits of the various
If these calculations could be reduced to
alternatives.
monetary terms, then the costs and benefits of each option
would be computed and the analysts would recommend that the
upper level decisionmakers adopt the option for which the
If benefits
benefits exceeded costs by the greatest amount.
could not be stated in monetary terms, then they should be
stated in equivalent units so that the analysts could assess
the "cost-effectiveness" of different options in meeting a
given benefit.
The defining characteristics of comprehensive analytical
rationality are very different from those of
It should be noted, however,
techno-bureaucratic rationality.
that while the preceding list of characteristics of
techno-bureaucratic rationality was derived from a generalized
description of the actual decisionmaking process, the following
description of the characteristics of comprehensive analytical
rationality is based upon an abstract ideal that could never be
Nevertheless, it is useful to
reached in the real world.
examine these characteristics and observe how they vary from
those of the rulemaking model as it existed in the mid-1970s.
Comprehensive analytical rationality is
(1) Neutrality
It serves no masters save the
first and foremost neutral.
truth.
Hence, regulatory analysts are never "advocates" of
particular policy goals, and they do not care whose oxen are
Regulatory analysis is grounded in facts. The facts
gored.
And the selection
are marshalled to examine policy options.
from among the alternatives is dictated by an assessment of the
extent to which each thoroughly analyzed option furthers an
It is up to the
independently ranked set of policy goals.
upper level decisionmaker to rank goals; the
analyst merely informs the decisionmaker how the options stack

—
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up against those goals without regard for the analyst's
own
beliefs about their proper ranking.
-(2) Objectivity
Closely akin to the regulatory
analyst's neutrality is his or her objectivity.'" The
analyst's assessment of the pros and cons of policy options
must rely upon hard facts and verifiable theories.
It cannot
be based upon "soft" quasi-empirical observations of the
sort
that sustain editorial writers and motivate legislators.
Most
importantly, the regulatory analyst's work product should not
reflect his or her personal views about how the regulatory
universe is or ought to be structured.
(3) Quantitat ive Orientation
Consistent with his or her
preference for neutrality and objectivity, the analyst would
prefer to quantify the considerations that go into a policy
decision to the fullest extent possible.'' Rather than
conclude that exposure to an animal carcinogen may cause cancer
in humans and factor that determination into the
decisionmaking
calculus, the regulatory analyst would prefer to employ a risk
assessment model to calculate the number of cancers that may
be
caused at several levels of exposure.
Such a quantitative risk
assessment might form the basis for a "risk-benefit" analysis
of the chemical's use.
The regulatory analyst might press even
farther to quantify the total benefits to society that result
from regulatory options by assessing a monetary value to
cancers avoided (or cancer risks avoided) and thereby
facilitating a comparison of the costs and benefits of the
regulatory action.
(^) Comprehensiveness -- As the term "comprehensive
analytical rationality" suggests, the regulatory analyst views
regulatory problems comprehensively. He or she is reluctant to
screen out options until they have been thoroughly analyzed
and
compared to other alternatives. He or she is constantly on
the
lookout for fresh options that may have escaped his or her
attention or that of other agency decisionmakers.
(5) Thoroughness -- The regulatory analyst scours every
source of data and information relevant to the policy choice.
No datum is too insignificant and no piece of objective
information too trivial to escape the analyst's attention. All
available information should be factored into the policy
analyst's equations.
In addition, the regulatory analyst has a
decided preference for undertaking more research and sponsoring
more studies, rather than moving ahead precipitously.''
3 2

—

See
G.

,

A.

Meltsner, supra note 29, at 11, 52.

Benveniste, supra note 27, at 73.

See, A. Meltsner,

supra note 29, at 115.
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(6)

Consistency

—

Regulatory analysts have

a

preference

for consistency in the application of policies to particular
regulatory problems. The set of policies that a decisionmaker
invokes to solve one problem should be the same set of policies
The
that he or she invokes to solve the next similar problem.
ranking of goals for one policy analysis should not vary from
problem to problem absent an explicit change in agency
The outcome of agency decisions should not depend
policies.
upon "political" considerations that change from case to case.
To the regulatory analyst,
(7) Open-Ended Perspective
Recognizing that previous
no decision is ever really final.
decisions were based upon incomplete information, the agency
should undertake retroactive studies to assess the accuracy of
New information from retrospective studies or
those decisions.
elsewhere may reveal that previous assumptions were bad, and
thereby undermine previous decisions based on those
The re-ranking of policy goals that can occur
assumptions.
with changes in administrations can mean that old policy
decisions are no longer correct, because they were designed to
implement policy goals that no longer have high priority.
While the agency should not be free to make inconsistent
decisions, it should be flexible enough to admit when it is
wrong and to accept changed policies.
The regulatory analyst prefers to have the
(8) Openness
reasons for an agency's decisions stated on paper for public

—

—

Agency decisionmakers should base their decisions
consumption.
on explicit policies that they are willing to articulate in
Likewise, the agency's ranking of goals should be
advance.
Finally, the
explicit and available for public consumption.
analogical process should be open to the public so that facts
can be probed and assumptions challenged.
Like the scientists and
(9) Professional Perspective
engineers in the program office, the regulatory analyst has a
The regulatory analyst's perspective
professional perspective.
arises to a very large degree from neoclassical
micro-economics.^^ This perspective gives the policy analyst
a preference for market-oriented solutions to regulatory
It likewise creates an adversity to "command and
problems.
control" regulatory solutions that substitute bureaucratic
guidance for functioning markets.^" This perspective shapes
he or
the way that the regulatory analyst defines problems

—

—

Meltsner
See A. Meltsner, supra note 29, at 118.
maintains, however, that policy analysts generally
exhibit a variety of professional training and cognitive
styles
,

See Behn, Policy Analysis and Policy Politics,
Analysis 199 (1981)
,
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she sees them as instances of market failure
and the waythat he or she goes about solving them
he or she searches
for unintrusive ways to correct the failure.

—

^'

The Cla sh of Rulemaking Cultures

.

The two patterns of thinking described above
especially harmonious. They are two very differentare not
ways of
going about solving regulatory problems.
As between the two a
person charged with designing an ideal regulatory
regimi woCid
unquestionably elect "comprehensive analytical
rltionaUty"
over techno-bureaucratic rationality."
The
techno-bureaucratic rationality described above is a
decisionmaking perspective that has been forced
to come to
"" ^^^ ^^ality of poor and nonexistent
data,
rP^n.^r^o
resource ^^^?^i^^
limitations, and time constraints.
While the
analytical rationality model is an attractive
?Hof^^^fI!^'''^
Ideal
the regulatory analysts must work within
the same
reality as the scientists and engineers. As
we shall see, when
^^"^ ^° ""^T^ ^° ^^'"^^ ^^^^ reality, comprehensive
^Li%
analytical rationality
must compromise some of its lofty
ambitions.
Nevertheless, most regulatory analysts would
argue
that even substantially compromised, the
comprehensive
analytical model represents the better approach
to
decisionmaking. And herein lies the rub of a
clash oecween
between two
dissimilar rulemaking cultures.

ng.
The
^
techno-bureaucrats" would argue that their enthusiasm
for
objectively verifiable facts is at least as ardent
as that of
the comprehensive analysts."
When they have the luxury of
hinging their recommendations on objective
facts, they are
thrilled to do so. Unfortunately, in complex
rulemaking
proceedings, agreed upon facts are few and far
between.
The
^"^ ^^"'^y^ subject to many different
l^llrlJ^L t^^ ^""^ f^^^^^ regulatory
decisions
can seldom wait
t.nM^^^?^ ^°;?H^IJ"^^
""^^^ ^^^ necessary to secure agreement
^r^Hnnl ^H ^^
l^^'^t^^
techno-bureaucrats
must rely upon an informed
fnHHMn; f^
"scientific" or "engineering judgment."
^nHnJn^^"rests
''t^^'^
This judgment
on training and experience, not
^^^^\ Relying on professional judgment may not
b^^^rnhli^r°'
be
as objective as relying upon pure facts,
but it is an
acceptable second-best alternative, given the
circumstances,
'^''''^^ further argue that the
touted
"n^n^r.?-^^"
I o^'w^'"''"^^
"Objectivity"
of the comprehensive analysts is
^?^
in rll^ l^
"tral nor objective, because comprehensive
analvtlr^T "^J^^^^
'^f
analytical
rationality
is so thoroughly dominated by
neoclassical economics.
The starting point of the
.

.
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that the sole rationale for
comprehensive analysts
represents a bias
regulation is to cure market defects
against regulation, because it implicitly recognizes no goals
Other societal goals,
for regulation other than efficiency.
such as fairness and equality, have no room in the
comprehensive analyst's regulatory analysis. Another
indication of bias is the implicit assignment of the burden of
proof to the person advocating regulation; in a world dominated
Further, the
by uncertainties, this burden can rarely be met.
comprehensive analysts* preoccupation with quantification
causes them to "dwarf soft variables" that are not easily
quantified, but are nevertheless relevant to intelligent
regulatory decisionmaking.^^ Finally, the huge uncertainties
that dominate many of the most important rulemaking issues
confound any objective attempt to make the kinds of accurate
The best
predictions necessary for comprehensive analysis.
that can be done is to make the best judgment that one can and
let policy considerations fill the factual gaps.
The comprehensive analysts would respond that things are
not as bad as the techno-bureaucrats would lead one to believe.
If the techno-bureaucrats were not in such a rush to get a rule
on the books, they might be able to undertake the research
necessary to reduce some of the uncertainties that make
objective analysis difficult. The comprehensive analysts would
further argue that the policy sciences have developed many
techniques for monetizing dif f icult-to-value considerations
In any event.
such as health and environmental amenities. ^^

—

New
See Tribe, Ways Not to Think About Plastic Trees:
Foundations for Environmental Law 83 Yale L. J. 1315,
,

,

1319 (1974).

Diver lists several techniques for "reducing the gap
between rationalist ideals and administrative practice:"

Probability theory, for example, enables analysts to
cope with the omnipresent reality of uncertainty.
Sophisticated econometric, queuing, diffusion, and
demographic models help predict the remote
consequences of particular actions. Discounting
enables the decisionmaker to assign present values
Linear programming algorithms
to future outcomes.
perform mindbending resource allocation computations
Multiple regression analysis
at the touch of a key.
exposes complex causal links. And "shadow prices"
help assign values to nonmarket commodities like
clear air and human life.
Diver, supra note 23, at 397; see also Tribe, supra note
,

35,

at

1319-22.

.
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comprehensive analysts would argue that the difficulties
encountered in assessing the benefits of rules is no excuse for
virtually ignoring their costs.
A second battleground concerns the role of time
constraints in decisionmaking. The comprehensive analysts
generally prefer to engage in a thorough data-gathering and
options-identification effort before making any decisions that
would have the effect of eliminating options.
They would like
to do research, build mathmatical models, and make detailed
projections concerning the primary and secondary impacts of as
many options as possible.
Indeed, comprehensive analysts would
not have the agency limit its study of the problem to the time
during which it is actively considering what regulations to
promulgate.
They would have the agency continue to study the
problem after the rule has been promulgated to determine
whether the predictions and projections were accurate, always
with an eye toward changing the rule in light of new facts and
theories
To the comprehensive analysts' complaint that the
techno-bureaucrats unnecessarily limit options too early in the
decisionmaking process and similarly fail to consider the
long-range implications of their efforts, the
techno-bureaucrats respond that there will never be enough time
and money to consider all of the options that the human mind
can imagine.
Every choice has an infinite range of options.
To place too many options on the regulatory menu invites
"paralysis by analysis." The program office simply cannot do
Its job if it must "study the problem to death;" nor can it
spend significant resources "re-inventing the wheel" when new
evidence about an old regulation comes to light.
There are
simply too many pressing new problems to deal with, without
re-opening old wounds.
A third, but perhaps less important, battleground concerns
the extent to which the agency should subject its reasoning
process to intense public scrutiny. While both the
techno-bureaucrats and the comprehensive analysts
advocate public participation in agency decisionmaking, they
invite that participation for somewhat different reasons.
The
techno-bureaucrats desire public participation for the
technical information that it can make available to the
engineers and scientists.
Sophisticated commenters can perform
their own studies and gather data that the program office may
have missed.
The techno-bureaucrats have little use for broad,
nontechnical comments directed toward the policy implications
of the agency's action.
While the comprehensive analysts share the
techno-bureaucrats' desire to receive technical comments on the
agency's scientific, engineering, and economic analyses, they
also value policy-oriented comments.
According to the
regulatory analysts, one of the primary purposes of the public
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documents that the agency publishes is to relate in a
straightforward fashion the factual conclusions that the agency
The public
draws to an explicit pre-existing policy framework.
should be aware of the way that the agency is bringing policy
considerations to bear on regulatory problems, so that the
agency may ultimately be held ^^accountable for its actions in
the political review process.
The preceding dialogue is neither theoretical nor
Most of the arguments reproduced above were related
academic.
to the author of this Report by employees in program and policy
offices of agencies in which the two cultures have been drawn
If the goal of
together into a single decisionmaking process.
regulatory reform is to bring comprehensive analytical
rationality to bear on a pre-existing rulemaking process that
has been dominated by techno-bureaucratic rationality, then the
regulatory reformer must accomplish one of two objectives.
Either he or she must purge the agency of techno-bureaucratic
thinking and replace the existing bureaucracy with
comprehensive analysts, or he or she must erect a
decisionmaking structure that includes both modes of thought
The first option is not
and harnesses the inevitable clash.
An agency that is required to make decisions
realistic.
involving highly technical subjects within a mandated time
frame simply cannot avoid techno-bureaucratic thinking.
Chapter 5 of this Report is therefore devoted to a search for
procedural mechanisms that are capable of avoiding the
destructive tendencies of the clash between the two cultures
and in inducing a "creative tension" that brings out the best
of both cultures in a way that enhances the quality of the
rulemaking output.
V.

Regulatory Analysis as

a

Vehicle for Regulatory Reform

.

In this concern, the policy office is joined by the
Office of General Counsel which is likewise concerned
that the agency explicitly relate policy to facts in the
rulemaking record for purposes of judicial review.
However, the Office of General Counsel will insist that
the agency apply only such policy considerations as the
This can cause a clash with the
agency's statute allows.
policy office when the agency in reality applies a
forbidden policy, such as an implicit cost-benefit
analysis in setting an occupational health standard for a
At this point, the Office of General
toxic substance.
Counsel may insist that the agency change its public
rationale or redecide the issue according to different
criteria.

.
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Although the regulatory reform initiatives have spun off
many different directions, the three regulatory reform
themes -- regulatory relief, public accountability, and
rational decisionmaking
merged in the regulatory analysis
requirements of three Executive Orders and the Regulatory
Flexibility Act.
Indeed, the regulatory analysis requirements
are probably the only regulatory reform tools that have been
successfully implemented across-the-board for all
nonindependent federal agencies. While the relative dominance
of one or another of the three regulatory reform themes has
varied through the years, they have always been reflected in
the goals that have been set for the regulatory analysis
requirements
The requirement that an agency prepare a special document
analyzing the pros and cons of several regulatory options
(hereinafter called a "regulatory analysis document") should
induce someone in the agency to think in comprehensive
analytical terms.
The extent to which agency employees
actually adopt a comprehensive analytical approach to drafting
the documents depends in part upon the specificity with which
the document must address and quantify the costs and benefits
of various regulatory options.
Perhaps the least ambitious
goal that has been advocated for the regulatory analysis
process is simply to make existing information on the costs of
a particular regulation available to the relevant
decisionmaker
a digestible and coherent form.
A slightly more ambitious
statement of the purpose of regulatory analysis would say that
the goal is to examine both primary cost impacts on regulated
entities and secondary impacts, such as expected price
increases, plant closures, and shifts in demand away from
particular products.
If regulatory analysis performed one or
both of these two functions, it could at least ensure that the
agency was sensitive to cost considerations as it decided what
rules to propose and promulgate.
An even more ambitious goal is to explore several
regulatory options before deciding upon a single approach. A
regulatory analysis document would meet this goal if it laid
out for the decisionmaker a series of options more
comprehensive than the "three-options-with-an-obvious-choice"
statement of options that typically characterizes the program
office's options memo.
The regulatory analysis document can be
a convenient vehicle for considering options
early on in the
decisionmaking process.
A still more ambitious role for the regulatory analysis
document would be to analyze the "cost-effectiveness" of the
relevant options.
A cost-effectiveness analysis would take as

m

—

m

REGULATORY ANALYSIS

141

the cost that
a given a particular regulatory goal and measure
each regulatory option would entail in reaching that goal.
Perhaps the most ambitious regulatory analysis goal is for
the policy analyst to undertake a thorough anlaysis of the
This would
costs and benefits of several relevant options.
require at the very least that the policy analyst "cost out"
In
several options as in a cost effectiveness analysis.
addition, however, it would require the policy analyst to
calculate and monetize the benefits of the regulatory
options ^ ^
Even if the agency can draft a document that analyzes
regulatory options, comprehensive analytical thinking need not
The
become a part of the agency's decisionmaking regime.
document may become a mere appendage to the decisionmaking
process, a post hoc rationalization for decisions previously
reached on other grounds, or a paperwork requirement to be
The requirement
avoided if possible and ignored in any event.
that the agency draft a regulatory analysis document in no way
guarantees that the agency will actually bring comprehensive
analytical thinking to bear on its regulatory problems.
The regulatory analysis requirement can, however, have an
important impact on the agency's decisionmaking process in a
The agency may not have personnel with
subtler fashion.
training in regulatory analysis capable of assembling a
It may therefore have to hire a
regulatory analysis document.
The
staff of professionals capable of thinking analytically.
agency may, in other words, have to hire a "regulatory analysis
office." The regulatory analysis office can, like the
But the agency will now
documents it produces, be ignored.
have within it an institution with an avowed commitment to
comprehensive analytical thinking that is capable of acquiring
If the upper level
its own "turf" within the agency.
decisionmakers are impressed with the quality of the regulatory
analysis office's analysis, they may assign that office a
greater role within the agency.
The prominence of the role that the regulatory analysis
office plays may wax and wane as different upper level
decisionmakers with differing commitments to policy analysis
If the regulatory analysis documents are
are appointed.
subject to review by an institution that is committed to
comprehensive analytical thinking, and if that institution has
the power to veto or delay decisions that are not supported by
adequate regulatory analyses, then the agency will have to
assign a greater prominence to regulatory analysis whether or
not its upper level decisionmakers have a commitment to
.

^

"

^'

L.

Lave,

supra note 11, at 17-19.

See, L.

Lave,

supra note 11, at 23-25.

See

,

.
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rational analysis.
Thus, the requirement that an agencyprepare regulatory analyses for some decisions may give rise to
a new institutional entity that can compete with the
techno-bureaucratic thinking of the program office. And this
institutionalization of comprehensive analytical thinking can
in turn have a profound impact on agency decisionmaking.
The regulatory analysis requirement can also address the
"bureaucratic accountability" theme of the regulatory reform
movement.
The regulatory analysis document can provide the
vehicle for political review of the basis for an agency rule.
While the preamble to the proposed and final rule could
likewise serve as a vehicle for political review of rulemaking,
the regulatory analysis document may be better suited to this
purpose because its primary function is to explore the impacts
of a rule.
Political reviewers and members of the public are
no doubt concerned about the scientific and technical
underpinings of a rule, but they are usually more concerned
with the likely impacts of the rule on affected constituencies.
They are also interested in the impacts of alternatives that
the agency did not choose.
Since the regulatory analysis
documents are specifically tailored to address these two
inquiries, they are ideal for a political review function.
Regulatory analysis documents can inform the President,
Congress, and the public of the "bottom lines" of the options
that the agency considered.
In addition, they should identify
the specific policies that the agency was trying to implement
in promulgating the rule.
The various political entities may
react accordingly, exerting pressure in ways calculated to
ensure that the agency is accountable to its constituencies.
The regulatory analysis documents can even enhance the quality
of the public comment by forcing the commenters to focus
precisely on the facts and the assumptions that the agency
identifies.
Rather than filling the record with platitudes,
the public commenters will be required to address specific
comments to the agency's quantitative assessments of costs and
benefits
Finally, the regulatory analysis document can provide an
indirect vehicle for regulatory relief.
Forcing agencies to
come to grips with the economic consequences of their actions
may cause them to think twice about issuing new regulations.
In addition, to the extent that regulatory analysis documents
identify affected groups who might not otherwise be aware that
the rule would affect them, they can be expected to object to
the regulation, and regulatory relief may likewise result.
Finally, to the extent that policy analysis as currently
practiced is biased against regulatory intervention into the
marketplace, and to the extent that the regulatory analysis
office has acquired influence in the agency, regulatory relief
may be the expected result.
All of these predicted effeqts,
however, are indirect, and they depend upon the validity of
assumptions about the regulatory nature of policy analysis that
may not reflect reality.

.
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CHAPTER TWO
EVOLUTION OF THE REGULATORY ANALYSIS PROGRAM
While it is unlikely that agencies v^ere ever free to
disregard completely the impact of their rules on regulatees
and the public, formal requirements that agencies prepare
documents detailing regulatory impacts have been in existence
The idea that agencies should prepare
for less than a decade.
a separate regulatory analysis describing the costs and
benefits of proposed and final rules and credible rulemaking
alternatives probably originated with the National
Environmental Policy Act of 1969 (NEPA)
Not long after the judiciary made it clear that NEPA's
Environmental Impact Statement (EIS) requirement was more than
an exhortation to the agencies to consider the environmental
the agencies settled down
effects of their major actions,^
to the business of incorporating environmental considerations
into the decisionmaking process for resource development
Observing the power of this
projects and regulatory actions.
new tool to enlighten agency action and (perhaps more
importantly) to delay agency initiatives, the Office of
Management and Budget (0MB) persuaded President Nixon to
require EPA, OSHA and several other agencies to send their
proposed regulations through an interagency "Quality of LifePresident Ford followed with Executive Order Number
review.^
11821, which for the first time required agencies to prepare a
formal analysis, called an Inflation Impact Statement (IIS), of
the economic impact of major regulations on regulated
President Carter replaced Executive Order 11821
industries.^
This new order expanded upon the
with Executive Order 12044.
formal regulatory analysis requirement of Executive Order
11821, and it detailed the role of the Office of Management and
Budget and the Council on Wage and Price Stability in the
President Reagan, in turn.
regulatory analysis process.^
.

42 U.S.C.

§§ 4321 et seq.

(1982).

See F. Anderson, NEPA anS tVe (Courts (1973); Anderson,
in Federal
The National Environmental Policy Act
1974);
Environmental Law (E. Dolgin & T. Guilbert eds
McGarity, The Courts, The Agencies and NEPA Threshold
55 Tex. L. Rev. 801 (1977).
Issues
,

,

.

,

Memorandum from George P. Schultz, Director of the Office
of Management and Budget to Heads of Departments and
Agencies, Oct. 5, 1971.
Exec. Order No.

11,821,

3

C.F.R.

926

(1971-75 Comp

Exec. Order No.

12,044,

3

C.F.R.

152

(1979).

.
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replaced Executive Order 12044 with Executive Order 12291.
The
Reagan Executive Order elaborated in more detail on the
threshold requirements for EIS preparation, specified a
cost-benefit format for the regulatory analysis, and expanded
OMB's role in overseeing and monitoring the regulatory impact
assessment process.^
In addition to these efforts within the executive branch,.
Congress has during the last seven years actively considered
"regulatory reform" legislation that would impose similar
regulatory analysis requirements on both executive and
independent agencies.
Although these efforts have achieved
little success. Congress in 1980 enacted the Regulatory
Flexibility Act,' which directs agencies to analyze the
impact of proposed regulations on small businesses, small
nonprofit organizations, and small governmental entities.
This chapter of the Report will trace the evolution of the
regulatory impact assessment program from its NEPA antecedents
to its current implementation under Executive Order Number
12291 and the Regulatory Flexibility Act.
In addition to
describing the contents of the executive orders, the chapter
will also detail the major critical analyses of the evolving
process contained in government reports and academic
commentaries.
The process evolved in response to many of the
contemporary criticisms, but, not surprisingly, many of the
problems that were identified early in development of the
regulatory analysis program still plague agency implementation
efforts.
These problems and many of the criticisms that have
remained largely unaddressed as the program has evolved will be
addressed in later chapters of this Report.
I

.

NEPA Antecedents

.

While the National Environmental Policy Act (NEPA)
contains many broad statements of federal policy toward the
environment,"
its real bite is in its "action forcing"
provision that requires all agencies to
Exec. Order No.
5

U.S.C.

§

12,291,

601 et seq.

3

D.F.R.

127 (1982).

(1982).

A decade after NEPA's enactment, the Supreme Court
eliminated any doubt that, except for its EIS
requirement, NEPA was basically hortatory in nature.
In
Strykers Bay Neighborhood Council v. Karlen, 444 U.S. 223
(1980), the Court held that NEPA did not empower the
courts to hold agencies to NEPA's substantive commands.
In the process, however, the Court reaffirmed NEPA's
(Continued on next page)

.
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include in every recommendation or report on proposals for
legislation and other major Federal actions significantly
affecting the quality of the human environment, a detailed
statement by the responsible official on -the environmental impact of the proposed
action,
any adverse environmental effects which cannot
be avoided should the proposal be implemented,
alternatives to the proposed action,
the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity, and
any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.^

(i)

(ii)

(iii)
(iv)

(v)

As the courts slowly fleshed out the meaning of the
threshold words "major federal action significantly affecting
"
°
and began assessing the quality of
the human environment
,'
agencies initially
agency Environmental Impact Statements
impediment to the
unnecessary
and
wasteful
NEPA
as
a
reviewed
and complained of
attainment of their programmatic goals'^
They
the delay and expense that the EIS process entailed.'^
^

'

(Continued from previous page)
fundamental procedural command that the agencies prepare
environmental impact statements detailing the
environmental effects of major federal actions
significantly affecting the quality of the human
environment
42 U.S.C.

§

42 U.S.C.

§

supra note
(1976)

4332(2)(C)

(1982).

See generally McGarity,
4332(2)(C) (1982).
W. Rodgers, Environmental Law §§ 7.6-7.9
,

2;

See F. Anderson, supra note 2, at 200-223; W. Rodgers,
supra note 10, at 792-98.
,

I

2

See, Administration of the National Environmental Policy
Hearings Before the Subcomm. on Fisheries and
Act:
Wildlife Conservation of the House Comm. on Merchant
Marine and Fisheries, 91st Cong., 2d Sess. 1104-07 (1970)
(Continued on next page)

1

3

Environmental Policy or
See, Andrews, NEPA in Practice:
Administrative Reform in Workshop on the National
(Continued on next page)
,

.
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urged the courts to erect high thresholds"
and to exempt
various activities from NEPA's substantive and procedural
commands.
The courts, however, steadfastly adhered to
NEPA's procedural requirements, which some courts interpreted
to require agencies to adopt a comprehensive analytical
rationality approach to all major federal actions that would
significantly affect the environment. Agencies soon began to
hire employees with expertise in environmental impact
assessment and to write those employees into their standard
operating procedures.
The agencies were assisted in this
effort by Guidelines and later by binding Regulations emanating
from the Council on Environmental Quality, an agency created by
Title II of NEPA to guide the agencies in their attempts to
comply with the statute.'^
In time, the agencies institutionalized the NEPA process,
but this in turn generated a new wave of NEPA criticism.
Commentators observed that agency compliance with NEPA's
procedural requirements did not ensure that the agencies'
actions comported with NEPA's substantive goals.
They
submitted. that agencies commonly viewed the NEPA EIS
requirement as a necessary procedural evil that they could
ignore in the actual decisionmaking process.'^
Indeed
(Continued from previous page)
(testimony of Edward Berlin, counsel. Environmental
Defense Fund)

(Continued from previous page)
Environmental Policy Act, Serial No. 94-E, 94th Cong., 2d
Sess. 21, 31 (1976) [hereinafter cited as Workshop].
See, e.g.
St. Joseph Historical Society v. Land
Clearance for Redevelopment Authority, 366 F. Supp. 605
,

612 (W.D. Mo.

1973).

See, e.g.
Green County Planning Bd. v. Federal Power
Comm'n, Civ. No. 71-1991 (2d Cir. 1971), Petition of the
Federal Power Commission of Rehearing and Suggestion for
En Banc Reconsideration thereof, reprinted in Joint
Hearings on the National Environmental Policy Act Before
the Senate Comm. on Public Works and the Senate Comm. on
Interior and Insular Affairs, 92d Cong., 2d Sess. 376-79
(1972)
,

.

42 U.S.C.

§§ 4231-37 (1982).

See, Cutler, Improving Agency Capacity for Handling
Environmental Issues 4 Envtl. L. Rep. (Envtl. L. Inst.);
Crampton & Berg, On Leading a Horse to Water:
NEPA and
(Continued on next page)
.
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cynics suggested that agency staff would often draft lengthy
EISs in excruciating detail to ensure that busy decisionmakers
would not read them and therefore not be influenced by
Others argued that the preoccupation of agencies and
them. ^
environmental groups with NEPA's environmental impact
assessment requirements diverted attention away from the
important goal of broadening the substantive environmental
mandates of the agencies.'''
Some observers contended that the courts were erroneously
reading NEPA to impose upon agencies an unreasonable obligation
to search out and discuss alternatives to proposed actions.^"
Perhaps the most cogent criticism of the environmental impact
assessment process was that it presumed an unrealistic
decisionmaking process "characterized by abstract rationality
and focused on a single responsible decision-maker who, even if
he did exist, could hardly be expected to undertake the
investigation of alternatives that the Act requires."^'
Pointing to
Other commentators were less pessimistic.
numerous instances in which agency actions were modified or
abandoned in light of the environmental analysis contained in
some observers concluded that the environmental
an EIS,^^
'

(Continued from previous page)
the Federal Bureaucracy 71 Mich. L. Rev. 511, 512, 516
NEPA's Impact on Federal
(1973); Strohbehn, Perspective:
Decisionmaking: Examples of Noncompliance and
Suggestions for Change 4 Ecology L.Q. 93, 94 (1974)
(NEPA viewed "more as an obstacle than an opportunity.").
,

,

See Caldwell,
Envtl. L. Rep.
,

Is NEPA

Inherently Self-Def eating?

(Envtl. L.

Inst.),

at 50001,

50004

9

(1979).

Fairfax, A Disaster in the Environmental Movement
(1978); Note, Implementation of the
Environmental Impact Statement 88 Yale L.J. 596, 599
("The assumption that environmental quality
(1979).
could be enhanced simply by increasing information and
agency disclosure has proved fallacious.")
See

,

,

199 Science 743

,

See Caldwell, supra note 18,
supra note 17, at 531.
,

at 50006;

Crampton

& Berg,

See also Sax, The
Caldwell, supra note 18, at 50003.
(Unhappy) Truth About NEPA 26 Okl. L. Rev. 239 (1973).
("I know of no solid evidence to support the belief that
(Continued on next page)
.

,

See
18,

,

Andrews, supra note 13, at 28; Caldwell, supra note
Strohbehn, supra note 17, at 94; Comment,
(Continued on next page)

at 50007;
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impact assessment process forced agencies to do a better job of
articulating and explaining their decisions. ^^ The agencies
themselves have often testified to the value of the
NEPA-imposed process to well-reasoned agency
decisionmaking.^" All of this has led the academician who,
with Senator Jackson, conceived the EIS idea to conclude that
the environmental impact assessment process has functioned
largely as intended. ^^

II

.

The Quality of Life Review in the Nixon Administration

.

The Office of Management and Budget established the
"Quality of Life Review" in 1971 in response to the controversy
surrounding EPA's first round of regulations under the Clean
Air Act of 1970.^*" The 0MB directive required that all

2

1

(Continued from previous page)
requiring articulation, detailed findings or reasoned
opinions enhances the integrity or propriety of the
administrative decisions.")

(Continued from previous page)
The National Environmental Policy Act:
How it is
Working, How it Should Work 4 Envtl. L. Rep. (Envtl. L.
Inst.), at 10003 (1974) ("It is hard to dismiss as
ineffectual that which the Corps of Engineers says caused
it to drop 24 projects, temporarily or indefinitely delay
44, and significantly modify 197 more."); Council on
Environmental Quality, Environmental Impact Statements:
An Analysis of Six Years' Experience by Seventy Federal
Agencies 2 (1976) [hereinafter cited as Six Years
Experience].
("Environmental assessments and impact
statements have substantially improved government
(Continued on next page)
,

See, Crampton & Berg, supra note 17, at 515.
Crampton
and Berg conclude that the NEPA process has produced a
(Continued on next page)

See Six Years Experience, supra note 22, at 23 ("with
rare exceptions, federal agencies with major EIS
(Continued on next page)
,

2 S

Caldwell, supra note 18, at 50006.
note 13, at App. III.

See

,

Workshop, supra

42 U.S.C. §§ 7401 et seq. (1982).
See, G. Eads & M. Fix,
Relief or Reform? Reagan's Regulatory Dilemma 46-50
(1984) [hereinafter cited as G. Eads & M. Fix].

.
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regulations, standards,
agencies send "proposed
guidelines, and similar materials pertaining to environmental
quality, consumer protection, and occupational health and
safety" through an interagency review process prior to
^
The
proposing them and again before their f inalization.
relevant health and environmental agencies were required to
submit a summary of the proposed regulation, including, among
other things, " [a] Iternatives to the proposed actions that have
been considered [and] a comparison of the costs (Federal and
non-Federal) associated with the alternatives considered."^®
The Quality of Life review process gave affected agencies
four weeks to submit comment upon draft and final regulations
to the promulgating agency for scrutiny by lower level staff
The directive gave 0MB broad
before promulgating final drafts.
and an
discretion to extend the four week comment period, ^^
extended review could delay the promulgation of a rule for up
According to a report published by a House
to two years. ^°
of Representatives oversight committee, 0MB s power to extend
the comment period gave it a "de facto" veto power that
engendered animosity and resentment between employees of EPA,
.

.

.

^

'

(Continued from previous page)
decisions over the past six years, but not as
consistently or as well as they should and can.")
(Continued from previous page)
"dramatic change in the perspective of
Id. at 512.
federal agencies."

a

number of

(Continued from previous page)
responsibilities reported that the EIS process is an
important aid to planning and decision-making at various
levels"); Caldwell, supra note 18, at 50004 n. 26.

"Executive Branch Review of Environmental Regulations,"
Hearings Before the Subcomm. on Environmental Pollution
of the Senate Comm. on Environment and Public Works, 96th
Cong., 1st Sess. 61 (1979) [hereinafter cited as
Executive Branch Review Hearings] (testimony of John
Quarles, former Deputy Administrator, Environmental
Protection Agency) [hereinafter cited as Quarles
testimony]
Federal Regulatory [sic] and Regulatory Reform, H. Doc.
No. 134, 94th Cong., 2d Sess. 506 (1976) [hereinafter
cited as Moss Committee Report]
Moss Committee Report, supra note 28, at 62.
Moss Committee Report, supra note 28, at 63.
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the primary target of the Quality of Life review, and 0MB
Moreover, 0MB s role created uncertainty in the
staffers. ^^
minds of some regulatees and public interest groups as to which
institutions actually controlled EPA decisionmaking.
In addition to the potential of the Quality of Life review
to delay the promulgation of regulations, it also presented
According to a
problems of management and accountability.
former Deputy Administrator of EPA, interagency comments were
contributing potentially important input into the
decisionmaking process of f -the-record and without public
Moreover, since responsibility for the review
review. ^^
process in both agencies shifted to subordinate staff levels,
it was possible that higher level officials would never become
aware of the nature of the interagency compromises that were
reached in the drafting of the regulation that they signed. ^^
'

The first
Moss Committee Report, supra note 28, at 63.
major clash between EPA and 0MB occurred as EPA struggled
to meet a court-ordered deadline for the promulgation of
As 0MB objected to the
lead phase-down standards.
stringency of the standards, EPA decisionmakers
questioned whether 0MB had authority to delay the
issuance of a rule and threatened to move forward without
The impasse was never reached, however,
0MB approval.
because EPA and 0MB hit upon a compromise within hours of
the deadline.
Not suprisingly, EPA adopted an 0MB
revision.
See J. Quarles, Cleaning Up America 138
(1976).
,

EPA also faced severe criticism and a Senate
investigation as a result of 0MB s alleged improper
influence on the promulgation of Clean Air Act state
implementation plan guidelines in 1971. Richard Ayers,
then director of a project on clean air sponsored by the
Natural Resources Defense Council (NRDC), testified that
the final guidelines were substantially weakened after a
covert 0MB review.
Ayers pointed to the significant
revisions in the guidelines, all of which "drastically
weakened final guidelines. ..." 0MB was accused of
adding provisions requiring economic impact and
cost-benefit factors in direct conflict with legislative
intent.
See J. Quarles, supra, at 81-85.
'

,

Executive Branch Review Hearings, supra note 27, at 64
(Quarles testimony).
Executive Branch Review Hearings, supra note 27, at 64;
Litan and W. Nordhaus, Reforming Federal Regulation 67

R.

(1983).

REGULATORY ANALYSIS

151

On the positive side, the Quality of Life review probablyforced agencies to undertake more thorough analyses of costs
and other non-health and environmental factors.^''
In
retrospect, however, it appears that the Quality of Life review
was intended more as a vehicle for allowing other governmental
agencies (and their constituents in the regulated industries)
to have greater private access to EPA and OSHA decisionmakers
than as a mechanism for forcing those agencies to bring the
discipline of policy analysis to bear on its regulations.
Although public interest groups (who were not privy to the
interagency interactions) believed that EPA decisionmaking was
being heavily influenced by covert outside influence, it
appears that the agencies viewed the Quality of Life review
process as little more than a politically inspired hurdle to be
negotiated and then ignored. This was especially true after
Administrator Ruckelshaus secured from President Nixon an
agreement that EPA had final authority to issue rules,
irrespective of the wishes of 0MB and the commenting
agencies ^
.

^

III. The Inflation Impact Statement Program

.

Concern for minimizing the detrimental impacts of federal
regulation continued into the Ford Administration, but the
focus shifted to the impact of all federal regulation on the
increasingly significant national issue of inflation.
President Ford saw inefficient regulation as one contributor to
the inflation problem and he believed that sound regulatory
impact analysis would alleviate it.
Accordingly, he signed
Executive Order 11821, mandating that an "Inflation Impact
Statement" (IIS) accompany all "major federal proposals for
legislation, rules and regulations" promulgated by executive
branch agencies. ^^
In an address to a joint session of
Executive Branch Review Hearings, supra note 27, at 67.

When President Nixon was reelected in 1972, the new
Administrator William Ruckelshaus demanded that EPA
expressly be given final rulemaking authority.
President
Nixon acceded to that request, but that promise was not
put in writing until Russell Train succeeded Ruckelshaus
in 1973.
J. Quarles, supra note 31, at 119.
Deputy
Administrator John Quarles finally took action as Acting
Administrator to terminate the Quality of Life Review
Program in 1977, following the inauguration of President
(Continued on next page)
'

Exec. Order No. 11,821, supra note 4.
Fix, supra note 26, at 50-54.

See, G. Eads & M.

:
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Congress, President Ford stated that the purpose of the program
was "to make decisionmakers more sensitive to the hidden and
often excessive cost consequences of prospective government
actions."^ ^ According to an evaluation of the IIS program
prepared by the staffs of the Office of Management and Budget
the
(0MB) and the Council on Wage and Price Stability (CWPS)
two agencies charged with overseeing the IIS program, its
purpose was as follows:
,

(a) make agencies, in their rulemaking
[T]he aim is to:
processes, and in developing legislative proposals, more
accountable for their actions' economic effects; (b)
provide a management tool of use primarily to the agency,
and secondarily to CWPS/OMB, in considering how the
expected costs to society from a proposed action compare
with its expected benefits, and how these compare with the
costs and benefits of possible alternative government
actions; and (c) reduce Federal government-induced
inflationary pressures on the economy by getting agencies
to make more effective use of economic analysis in
their decisionmaking.^*

The Executive Order gave the Office of Management and
Budget (0MB) the duty to promulgate criteria to guide agencies
in determining whether a particular proposal was "major" and to
prescribe procedures for the evaluation of IISs. 0MB, in turn,
was given the authority to delegate its duties to other
agencies, including the Council on Wage and Price Stability
(CWPS).^^
In developing criteria OMB/CWPS were to consider,
inter alia

(Continued from previous page)
Executive Branch Review Hearings, supra note 27
Carter.
at 66 (Quarles testimony).

Weekly Comp. Pres Doc. 1239, 1241-42 (Oct.
Exec. Order No. 11,821, supra note 4.
.

8,

1974).

See, Staff of the Council on Wage and Price Stability and
the Office of Management and Budget, an Evaluation of the
Inflation Impact Program 3-4 (1976) [hereinafter cited as
IIS Evaluation]

Exec. Order No. 11,821, supra note 4, at §§ 1, (2)(a),
CWPS was a natural recipient of 0MB delegation
2(b).
because it was empowered by statute to review formally
agency proposed rules and comment upon them in rulemaking
proceedings.
See, Council on Wage and Price Stability
Act, Pub. L. No. 93-387, 88 Stat. 750 (1974).
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cost impact on consumers, businesses, markets, or
Federal, State or local government;
(b) effect on productivity of wage earners, businesses or
government at any level;
(c) effect on competition;
(d) effect on supplies of important products or
°
services
(a)

'^

.

Finally, the agencies were ordered, to the extent permitted by
law, to cooperate with OMB/CWPS and to furnish them with
However, the agencies were to fulfill
requested information.
their new responsibilities without any additional resources or
personnel
0MB implemented the Executive Order by promulgating
Circular Number A-IO?."^ This Circular had three primary
First, it ordered agencies to submit to 0MB
functions.
criteria for selecting "major" rules. "^ This subdelegation
of the authority to define the "threshold" criteria""
to the
agencies reflected 0MB s determination that the basic
management concept underlying Executive Order 11821 was, "to
decentralize to agency heads most responsibility for developing
and implementing the IIS program, in order to allow each agency
to adopt procedures that would match the nature of its mission
and its organization.""^
A second function of 0MB Circular A-107 was to implement
OMB's duty to prescribe procedures for IIS evaluation. Once
again, 0MB left the promulgation of detailed operating
procedures to the individual agencies. According to the 1976
staff report, some agencies were more enthusiastic about
"*

'

.

'

supra note 4, at § 3.
To these
requirements 0MB later added:
(f) effect on employment;
and (g) effect on energy supply or demand.
Office of
Management and Budget, Circular Number A-107 (January 28,
1975) [hereinafter cited as Circular No. A-107].

Comment, infra note 48, at 1162.
Havemann, Agencies Slow
in Producing Inflation Impact Statements
7 Nat'l J. Rep.
892 (June 14, 1975).
,

Circular No. A-107, supra note 40.
IIS Evaluation,

supra note 38, at

8.

IIS Evaluation, supra note 38, at 8.
0MB and CWPS
disagreed over whether agencies should be allowed to
design their own threshold criteria, but 0MB prevailed.
See Havemann, supra note 41, at 893.
,

IIS Evaluation,

supra note 38, at

8.

s

.
^

^
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writing the IIS program into their standard operating
procedures than others."^
0MB read its authority to prescribe procedures broadly to
empower it to specify in broad outline the proper elements of
an IIS.
The Circular provided that the IIS should include,
where applicable:
an analysis of the principal cost or other
inflationary effects of the action on markets,
consumers, businesses, etc., and, where practical, an
analysis of secondary cost and price effects.
These
analyses should have as much quantitative precision as
necessary and should focus on a time period sufficient
to determine economic and inflationary impacts;
(2) a comparison of the benefits to be derived from tine
proposed action with the estimated costs and
inflationary impacts. These benefits should be
quantified to the extent practical; and
(3) a review of alternatives to the proposed action that
were considered, their probable costs, benefits,
risks, and inflationary
impacts compared with those of the proposed
action. "
(1)

The quoted criteria reflected 0MB s determination that the
inflationary impact of a proposed rule could best be
ascertained by comparing the proposals' costs and benefits in
light of the costs and benefits of the alternatives."*
The
stated preference was for a quantitative cost-benefit analysis
of the proposal and its alternatives.
0MB further felt that
cost-benefit analysis could also be useful in assessing the
.''
impact of a regulation on productivity
*

IIS Evaluation,

supra note 38, at

9.

Circular No.A-107, supra note 40, at 4(b). 0MB
authority to specify the cont^i^ts^of an IIS is not
readily apparent from the t'^xt of" Executive Order 11821.
The content of the IIS would appear to be more a matter
of substance than procedure.
The executive agencies
apparently did not object to the Circular on this ground.
'

See
IIS Evaluation, supra note 38, at ii, 5; Comment,
The Inflation Impact Statement Program: An Assessment of
the First Two Years
26 Am. U.L. Rev. 1138, 1143 (1977);
Study on Federal Regulation, Vql. 6, Sen. Doc. No. 13,
96th Cong., 1st Sess. 78-79 (1978) [hereinafter cited as
Senate Study on Federal Regulation]
,

,

See

,

Comment, supra note 48, at 1143.
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A final function of 0MB Circular A-107 was to provide a
The Circular allowed
procedure for granting exemptions.
agencies that did not promulgate major rules to become exempt
from the procedural requirements of the IIS program.^" This
provision was apparently implemented without controversy, and
twenty-eight agencies were granted exemptions.^'
In managing the IIS program, 0MB assumed primary
responsibility for monitoring IISs for proposals for
legislation.
0MB delegated primary responsibility for
monitoring proposed rules and regulations to CWPS
CWPS
also implemented its independent statutory responsibility to
comment on agency rules and regulations in public rulemaking
hearings by analyzing agency IISs in numerous rulemaking
proceedings.*^ During the two-year period between the IIS
program's inception and its December, 1976 evaluation, CWPS had
commented on 23 of 41 IISs on regulations.
Eleven of these
comments were made on the public record; the other twelve were
made privately by interagency memoranda.*"
Neither CWPS nor 0MB, however, had any authority to change
regulatory decisions or to delay their implementation.**
With respect to agency rules and regulations, 0MB and CWPS
played purely advisory roles.
The Executive Order and the 0MB
Circular were silent on the question of whether an agency's
failure to prepare an IIS was subject to judicial review.
In
the only case to raise this issue, however, the Eighth Circuit
Court of Appeals held that judicial review of an agency's
threshold decision was inappropriate .*
Executive Order 11821 by its terms was only applicable to
"executive branch agencies." Most of the independent agencies
took the position that compliance with the IIS program would be
.

^

^

*"

IIS Evaluation,

supra note 38, at

IIS Evaluation,

supra note 38, at 12, Table

IIS Evaluation,

supra note 38, at 17.

IIS Evaluation,

supra note 38, at 17.

IIS Evaluation,

supra note 38, at 33.

8.
3.

IIS Evaluation, supra note 38, at 18.
Havemann, supra
note 41, at 892.
(Quoting 0MB Associate Director Calvin
Collier to the effect that "0MB does not intend to use
inflation impact statements as a lever to force agencies
to change their proposals for legislation and
regulations. ")

Independent Meat Packers Ass'n v. Butz, 526 F.2d 228 (8th
Cir.

1975).

)
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inconsistent with their independent status, citing Humphrey'
Executor v. United States ^^ Rather than face a complicated
judicial challenge to the Executive Order, 0MB and CWPS
acquiesced in the independent agencies' refusal to become a
part of the IIS program.^®
The IIS program received little attention from outside
commentators.^^ The most comprehensive critique of the
program was self-evaluation written by the combined staffs of
0MB and CWPS for the purpose of advising President Ford on
whether the program should be extended beyond its December 31,
Given the source of the report, it is
1976 expiration date.
not surprising that its authors concluded that the program
should be continued (with a change of name to "Economic Impact
Statement" program) and even strengthened to give CWPS and 0MB
power to reject agency threshold determinations and to require
agencies to revise inadequate IISs.^°
Commentators referred to a wide variance in the quality of
Several particular complaints emerged, including the
IISs.^'
^
failure to identify and consider alternatives adequately,
and
poor analysis of the benefits of proposed regulations,^^
overemphasis on quantitative cost-benefit analysis.^" 0MB
and CWPS were asked to provide more structured guidelines for
.

295 U.S.
*'

602

(1935)

.

See also Miller,
Comment, supra note 48, at 1152.
Lessons of the Economic Impact Statement Program 14,
Reg. (July/August 1977).
.

,

16

*'

The author has located only two contemporaneous outside
commentaries in the legal and policy analysis literature
Miller, supra
that focus primarily on the IIS program.
The former
note 58, at 14; Comment, supra note 48.
contains little more than a recapitulation of the
IIS Evaluation,
critique of the staffs of 0MB and CWPS.
supra note 38.

'°

IIS Evaluation,

*^

See, United States Regulatory Council, A Survey of Ten
Agencies' Experience with Regulatory Analysis 1 (1981)
[hereinafter cited as Regulatory Council Survey].

^^

("Analysis of
IIS Evaluation, supra note 38, at 33.
alternatives usually is quite skimpy and often not even
attempted. "

'^

IIS Evaluation,

^

Comment, supra note 48, at 1143-39, 1164.

"

supra note 38, at 81.

supra note 38, at iii.
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One observer summarized these
criticisms with the general complaint that too many IISs were
"unduly brief, failed to address the relevant issues, and
contain[ed] grossly defective analyses. "^^
Perhaps the most abundant criticism of the IIS program
concerned its perceived failure to affect the outcome of agency
decisions.^ ^ Critics believed that agencies often viewed the
program as an unavoidable paperwork hurdle to be negotiated
rather than incorporated into the decisionmaking process.^®
In the minds of some observers, too many IISs were prepared
after the fact as post hoc justifications for decisions
previously reached without the benefit of regulatory
This was attributed to the varying commitment of
analysis. ^^
the agencies to the IIS process.'"
The Staff Report
concluded that the program had had a large impact on the
Department of Transportation'^
and the Environmental
Comment, supra note 48, at 1157.

Miller, supra note 58, at 16.
See,

IIS Evaluation,

supra note 38,

at

iii.

To the extent that the analysis is performed outside
the office which develops the proposal (which is
especially likely where an office has very limited
analytical capabilities), the analysis is not apt to
be an important input in the proposal's development.
Furthermore, much of the work on an IIS is completed
just prior to the proposals publication, which
limits the effect of the analysis in molding the
initial proposal.
IIS Evaluation, supra note 38, at iii.
IIS
See also
Evaluation, supra note 38, at 38, 41; Miller, supra note
("[T]he decision-making process often
58, at 18.
proceeds along two, almost distinct tracks
one for the
decision-makers and one for the analysts.")
,

—

IIS Evaluation, supra note 38, at 59; Miller, supra
note 58, at 18.
See,

Agencies have often lacked the resources and/or the
will to see that:
(a) such an analysis was
performed, (b) it was performed before making
(Continued on next page)
IIS Evaluation, supra note 38, at vii.
("The combined
DOT internal and IIS requirements do seem to be affecting
(Continued on next page)
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Protection Agency,'^
a small impact on the Department of
Labor, ^^
and almost no impact at all on USDA.^"
The Staff
Report concluded that the IIS was "not apt to be an important
input in [a] proposal's development."^^
The Staff Report acknowledged that some of the failure of
the IIS program was due to CWPS s failure to communicate
realistic suggestions to the agencies in a way that could
generate useful responses.
The antagonistic relationships that
often developed between CWPS and the agencies discouraged
^^
meaningful dialogue.
Another suggestion for the agencies'
unenthusiastic response to the program was 0MB s failure to
request additional appropriations to carry out the program's
additional responsibilities.^^ Many of the program's
inadequacies were attributed to the failure of an effective
enforcement mechanism.'^ The Staff Report suggested that 0MB
assume the authority to direct agencies to revise inadequate
IISs and to prepare IISs when CWPS disagreed with their
'

'

threshold determinations.^'
(Continued from previous page)
regulatory decisions, and (c) it was taken seriously
as an important input in the decisionmaking process.
IIS Evaluation, supra note 38, at 29.
supra note 58, at 18.

See also

.

Miller,

(Continued from previous page)
decision as intended, although resulting in some
significant regulatory delays.")
IIS Evaluation, supra note 38, at vi.
(IIS Program has
"succeeded in getting decision-makers to be more
sensitive to economic analysis.")
IIS Evaluation, supra note 38, at vii.
(IIS program "has
had little if any impact on decision-making.
.")
.

IIS Evaluation, supra note 38, at v.
are mainly repackaged analyses.")
IIS Evaluation,

supra note 38, at 41.

IIS Evaluation,

supra note 38, at v.

See

,

.

("IISs from USDA

Comment, supra note 48, at 1162.

See IIS Evaluation, supra note 38, at iv-v; Miller,
supra note 58, at 19.
,

IIS Evaluation, supra note 38,

at 81.

^

REGULATORY ANALYSIS

159

Despite these reported failures, the commentators agreed
that the program had had some positive effects on agency
decisionmaking, especially insofar as it added to the agencies'
analytical capabilities."" Moreover, the program, in the
minds of some, had a positive impact on public participation in
the rulemaking process, because it gave regulatees ammunition
On balance, the
to attack rulemaking proposals."'
commentators, both inside and outside of government, concluded
President Ford renamed it
that the program was worth pursuing.
the "Economic Impact Assessment" program and extended it for
"
another year
.

IV.

The Carter Administration Regulatory Analysis Program

.

Although President Carter allowed the Ford
Administration's IIS program to remain in effect throughout
1977, he expanded upon the program and changed its direction
The avowed purpose of
somewhat in Executive Order 12044."^
the Executive Order was to make regulations as simple and clear
as possible, to achieve legislative goals effectively and
efficiently, and to avoid imposing "unnecessary burdens on the
economy, on individuals, on public or private organizations, or
In a separate statement
on State and local governments.""''
on the Executive Order, President Carter declared that the
purpose of the regulatory analysis reguirement was to "ensure
that Federal regulations are cost-effective and impose minimum
economic burdens on the private sector.""^

See IIS Evaluation, supra note 38, at 40; Miller, supra
note 58, at 18; Comment, supra note 48, at 1161-62.
,

IIS Evaluation, supra note 38, at iii; DeMuth, The White
House Review Programs Regulation, Jan. /Feb. 1980, at 13,
18 [hereinafter cited as DeMuth]; Miller, supra note 58,
Controlling the
at 18; Viscusi, Presidential Oversight:
Regulators 2 J. Pol'y Analysis & Mgmt 157, 163 (1983).
,

.

,

Exec. Order No.
8 3

11,949,

3

C.F.R.

161 (1977).

Executive Order
Improving Government Regulations:
12,044, 14 Weekly Comp Pres. Doc. 558 (Mar. 23, 1978).
See, G. Eads & M. Fix, supra note 26, at 54-65.
.

Exec. Order No.

12,044,

supra note

5,

at § 1.

Improving Government Regulation, Statement on Executive
Order 12044, 14 Weekly Comp. Pres. Doc. 561, 562 (Mar.
23,

1978).

:
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To achieve these goals, regulations were to be developed
a process that insured that:

through

(1)
(2)
(3)
(4)
(5)

the need for and purposes of the regulation are
clearly established;
heads of agencies and policy officials exercise
effective oversight;
the opportunity exists for early public participation
and comment;
meaningful alternatives are considered and analyzed
before the regulation is issued; and
compliance costs, paperwork, and other burdens on the
public are minimized. ^^

Executive Order 12044 broke regulations down into three
broad categories. A "significant" regulation had to be
included on the newly established "Semi-Annual Agenda of
Regulations," which would describe the regulation, detail the
need for the regulation and its legal basis, and set forth the
status of all significant regulations.®^ A significant
regulation could not be developed without a sign-off by the
head of the agency after he or she had reviewed the relevant
issues, explored alternative approaches, established a
tentative plan for obtaining public participation, and set
target dates for completing the various steps in the
regulation's evolution. ®® The executive order required that
the public comment period on significant regulations not be
less than 60 days.®^
Prior to publishing a proposal for a
significant regulation in the Federal Register the agency head
(or designated official with statutory responsibility) was
required to make eight specific findings concerning the need
for the rule, the burdens it would impose, and the absence of
less burdensome alternatives .* °
No special procedures were
,

Exec. Order No.

12,044,

supra note

5,

at §

Exec. Order No.

12,044,

supra note

5,

at § 2(a).

Exec. Order No.

12,044,

supra note

5,

at § 2(b).

Exec. Order No.

12,044,

supra note

5,

at § 2(c).

1.

The agency head was required to make the following
findings
the proposed regulation is needed;
the direct and indirect effects of the
regulation have been considered;
(3) alternatives have been considered and the least
(Continued on next page)
(1)
(2)

.
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required for "insignificant" rules, although the Executive
Order's injunction that the public be given "an early and
meaningful opportunity to participate in the development of
agency regulations" applied to all rules.''
The Executive Order further subdivided the "significant"
rules category into rules (hereinafter called "major
significant" rules) requiring a "Regulatory Analysis" (RA) and
those not requiring such an analysis (hereinafter called
For each major significant rule
"nonmajor significant" rules).
the agency had to prepare a Preliminary Regulatory Analysis
prior to publishing the proposed rule and a Final Regulatory
The RA for a major
Analysis to accompany the final rule.
significant rule was to contain "a careful examination of
."^^
In addition, each RA was to
alternative approaches.
contain:
.

[a]
[b]
[c]

.

succinct statement of the problem;
description of the major alternative ways of dealing
with the problem that were considered by the agency;
an analysis of the economic consequences of each of
these alternatives and a detailed explanation for
choosing one alternative over the others.'^
a
a

Like the IIS, the RA was to describe and discuss
alternatives to the agency's proposal and the economic

(Continued from previous page)
burdensome adopted;
(4) public comments were considered and responded
to;

the regulation was written in plain English and
was understandable;
(6) estimates were made of the reporting burdens or
recordkeeping requirements necessary for
compliance with the new regulation;
(7) responsible person was identified;
(8) a plan was included to evaluate the regulation
after issuance.
Exec. Order No. 12,044, supra note 5, at § 2(d).
(5)

Exec. Order No.

12,044,

supra note

5,

at § 2(c).

Exec. Order No.

12,044, supra note

5,

at § 3.

The CWPS regulatory interventions are summarized
in T. Hopkins, T. Lenard, J. Morrall & E.
Pinkston, A Review of the Regulatory
Interventions of the Council on Wage and Price
Stability 1974-1980 (1981) [hereinafter cited as
CWPS Review]

,
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consequences of the alternatives. However, unlike the CWPS
criteria for an IIS, Executive Order 12044 did not explicitly
require that the RA examine "secondary cost and price effects;"
nor did it require an explicit cost-benefit analysis.
The RA
was apparently meant more to force the agency to explain why it
adopted the approach that it did rather than to require the
agency to bring a particular form of analysis to bear on the
regulatory problem. CWPS, however, retained its role as
critical analyst and commentator.
In addition. President
Carter created the Regulatory Analysis Review Group (RARG)
composed of fifteen agencies (including CWPS) and chaired by
the Council of Economic Advisors, to review executive agency
RAs and comment through CWPS in agency proceedings.'"
Unlike Executive Order 11821, Executive Order 12044
explicitly exempted certain agencies and agency functions.
It
was specifically made inapplicable to independent agencies and
to formal rulemaking proceedings in any agency.'*
Its terms
did not apply to military and foreign affairs functions,
management and personnel matters, and government
procurement.'* Finally, it was not inapplicable to
regulations issued in response to emergencies and those
governed by short-term statutory or judicial deadlines so long
as the agency published a statement describing why preparing an
RA for one of these rules was "impracticable or contrary to the
public interest."'^
As it applied to new regulations. Executive Order 12044
did not depart dramatically from the program that evolved under
Executive Order 11821.'* While the RA requirement lacked the
As distinct from

a [CWPS] filing, a RARG report
essentially is a consensus document that brings the
views of the same fifteen RARG member agencies to
bear on a draft prepared by staff drawn from CEA as
well as from the [CWPS].

CWPS Review, supra note 93, at 7.
See also Senate Study
on Federal Regulation, supra note 48, at 82-83.
.

Exec. Order No. 12,044, supra note 5, at § 6(b)(1) & (5).
At least one agency (the Interstate Commerce Commission)
(Continued on next page)

Exec. Order No.
&

12,044, supra note 5,

at § 6(b)(2),

(3),

(4).

Exec. Order No,

12,044,

supra note

5,

at § 6(b)(6).

One important difference between Executive Order 11821
and Executive Order 12044 was the provision in the latter
(Continued on next page)

.
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IIS program's emphasis on quantitative cost-benefit analysis,
the Carter administration did not retreat from the basic
Both
analytical thrust of the Ford administration program.
reflected a concern that agencies consider alternatives and
explain their choices in full public view.^^
The process that Executive Order 12044 inaugurated was
carefully scrutinized in Congress and the media, but the vast
bulk of this attention focused upon the review function
performed by 0MB, CWPS, RARG, and the White House. ^°° Little

(Continued from previous page)
neverthe less established a "policy review office" in
Hearings on the
response to Executive Order 12044.
Regulatory Procedures Act of 1981 Before the Subcomm. on
Administrative Law and Government Relations of the House
Comm. on the Judiciary, 97th Cong., 1st Sess. 211 (1981).
(Continued from previous page)
that agencies examine and analyze existing rules as well
Exec. Order No. 12,044 supra note 5, at §
as new rules.
4.

The Senate Study on
CWPS Review, supra note 93, at iii.
Federal Regulation concluded that the differences between
the two executive orders was significant in several
regards
The new Executive Order is far more systematic than
timetables are established, and
its predecessor:
general standards set; opportunity for public
comment is guaranteed; and both criteria and
procedures, set by Executive Branch agencies, must
be approved by the Office of Management and Budget.
Moreover, President Carter's program states the
general requirement in broader terms, thus allowing
for consideration of various kinds of impact not
In
necessarily reducible to dollar and cent values.
express terms, 0MB has overall responsibility for
In addition, prior to final issuance,
the program.
agency appraisals are selectively evaluated by the
Regulatory Analysis Review Group, headed by the
Council of Economic Advisers with analytical staff
support provided by the Council on Wage and Price
Stability.

Senate Study on Federal Regulation, supra note 48, at 80.
R. Litan and W. Nordhaus, supra note 33, at
See e.g.
68-76; Verkuil, Jawboning Administrative Agencies:
Ex
(Continued on next page)
,

,

164
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attention was directed to agency implementation of the RA
threshold criteria, the quality of RAs and the impact of the
Two reports
regulatory analysis on the decisionmaking process.
°
and the (likewise
prepared by the (now-defunct) CWPS
devoted significant attention
defunct) Regulatory Council^ °^
to these latter three aspects of the RA program.
Both reports agreed that agencies had given insufficient
consideration to available alternatives.'"^ The Regulatory
Council Report suggested that this might have been due in part
to the impossibility of acquiring adequate information on every
Still,
conceivable alternative to a proposed regulation.'""
some agencies seemed to be preparing RAs as post hoc
,

'

'

(Continued from previous page)
Parte Contracts by the White House 80 Colum. L. Rev.
943, 944-52 (1980); Hearings on Regulatory Reform Before
the Subcomm. on Administrative Practice and Procedure of
the Senate Comm. on the Judiciary, 96th Cong., 1st Sess.,
pt. 2, 419 (1979) (testimony of Mr. Alan Morrison, Public
Citizens Litigation Group); Hearings on Amendments to the
Council on Wage and Price Stability Act Before the
Subcomm. on Economic Stabilization of the House Comm. on
Banking, Finance and Urban Affairs, 95th Cong., 1st Sess.
196-208 (1977) (testimony of Mr. Andrew J. Biemiller,
Hearings
Director, Department of Legislation, AFL-CIO)
on Executive Branch Review of Environmental Regulations
Before the Subcomm. on Environmental Pollution of the
Senate Comm. on Environment and Public Works, 96th Cong.,
1st Sess. (1979); Tolchin, Presidential Power and the
Politics of RARG Regulation, July/August 1979, at 44.
,

;

,

1

'

1

The CWPS Report consisted of a review of six year's worth
CWPS
of CWPS interventions into agency rulemakings.
Review, supra note 93.

°^

The Regulatory Council Report examined RAs prepared by
ten regulatory agencies (including RA equivalents
prepared by three independent agencies), evaluated the
quality of the of the RAs, and identified changes in the
Regulatory Council
process to enhance its efficacy.
Survey, supra note 61.

°^

CWPS Review, supra note 93, at iii; Regulatory Council
Survey, supra note 61, at 17.

*"'

Regulatory Council Survey, supra note 61, at 17. The
Regulatory Council suggested a "phased" approach to
considering alternatives to alleviate this problem. As
marginal alternatives are rejected, the analysis of the
remaining alternatives should get more sophisticated.
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justifications for decisions previously reached on other
grounds.'"* On the other hand, many agency analysts stated
that the requirement that the RA analyze alternatives had had a
positive impact on actual decisions.'"^
The CWPS Report pointed out that many of the CWPS and RARG
interventions had criticized the agencies' failure to quantify
This was viewed
the benefits of regulations adequately.'"^
as part of a more general problem that the agencies did not
Pointing
make sufficient use of cost-benefit analysis.'"^
out that the Executive Order did not strictly require benefit
analysis,'"' the Regulatory Council Report complimented the
agencies for their efforts to quantify the risks that their
regulations were addressing.''" The Regulatory Council
suggested that numerous theoretical and practical problems
plagued attempts to reduce benefits to dollar values, including
the inadequacy of existing data to support precise risk
estimates, and the problem of reducing health and aesthetic
The report warned that
values to monetary units.'''
quantification is sometimes pursued at the expense of broader
The Regulatory Council Report, however,
social issues.''^
did not dispute CWPS criticism that agencies often gave
insufficient attention to cost-effectiveness analysis.''^
The agencies' analysis of the costs of their regulations
Acknowledging that agencies had
also received some criticism.
by and large done a good job of calculating the direct costs of
regulation, the CWPS Report noted an excessive attention to
compliance costs to the exclusion of broader social costs.''"
The Regulatory Council Report likewise noted wide variety among
the agencies in the kinds of costs that were considered in RAs,
'"*

Regulatory Council Survey, supra note 61, at 17.

'"*

Regulatory Council Survey, supra note 61, at 18.

'"'

CWPS Review, supra note 93, at iii.

'""

CWPS Review, supra note 93,^at^^5":
supra note 81, at 16.

See also

,

DeMuth,

'"'

Regulatory Council Survey, supra note 61, at 26.

''"

Regulatory Council Survey, supra note 61, at 14.

*''

Regulatory Council Survey, supra note 61, at 27, 31.

''^

Regulatory Council Survey, ^upra note 61, at 47.

*'^

CWPS Review, supra note 93, at iv.

''^

CWPS Review, supra note 93, at iii.

"
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and suggested that the variety might be attributable to
differences in language of the enabling statutes.''^ The
Regulatory Council further commented that the uneven quality of
cost analysis might be attributable to the fact that many
agencies do not have sufficient authority to gather accurate
data on their own, and are forced to rely upon possibly biased
information from the regulated industries.''^ On the other
hand, the report recognized that the agencies tended to bias
cost estimates downward''^
and to ignore indirect
8
costs
•

.

'

'

1

1

The Reagan Administration Regulatory Impact Assessment

V.

Program

.

Within a month after assuming office, President Reagan
rescinded the Carter executive order and replaced it with
Executive Order 12291, which mandated an even more
comprehensive program of regulatory analysis.''^ The purpose
of the new executive order was
to reduce the burdens of existing and future regulations,
increase agency accountability for regulatory actions,
provide for presidential oversight of the regulatory

process, minimize duplication and conflict
and insure well-reasoned regulations.

°^ regulations,
1

2

.

.

Unlike its predecessors. Executive Order 12291 was intended to
impose substantive restrictions on agency rulemaking as well as
procedural regulatory analysis requirements.
Specifically,
regulations were, "to the extent permitted by law," to adhere
to the following requirements:
(a)

Administrative decisions shall be based on adequate
information concerning the need for and consequences

Regulatory Council Survey, supra note 61, at 19.
Regulatory Council Survey, supra note

61,

at 21.

Regulatory Council Survey, supra note 61, at 23.
Regulatory Council Survey, supra note 61, at 24.
supra note 81, at 23.

DeMuth,

Exec. Order No. 12,291, supra note
Fix, supra note 26, at ch.6.

6.

Exec. Order No.

6.

12,291,

supra note

See

,

G.

See

,

Eads & M.

.
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of proposed government action;
Regulatory action shall not be undertaken unless the
potential benefits to society for the regulation
outweigh the potential costs to society;
chosen to maximize the
(c) Regulatory objectives shall be
net benefits to society;
given regulatory
(d) Among alternative approaches to any
objective, the alternative involving the least net
cost to society shall be chosen; and
priorities with the aim
(e) Agencies shall set regulatory
society,
of maximizing the aggregate net benefits to
taking into account the condition of the particular
industries affected by regulations, the condition of
the national economy, and other regulatory actions
contemplated for the future."'

(b)

Regulatory analysis was intended to be a tool for implementing
The analytical
these substantive changes in future rules.
(RIA)
Analysis"
Impact
"Regulatory
tool was renamed
Under Executive Order 12291, an agency must prepare a
Preliminary Regulatory Impact Analysis (PRIA) for proposed
(FRIA) for
"major" rules and a Final Regulatory Impact Analysis
The RIA must contain:
final rules."'
(1)

(2)

(3)

(4)

(5)

A description of the potential benefits of the rule,
including any beneficial effects that cannot be
quantified in monetary terms, and the identification
of those likely to receive the benefits;
the rule,
'a description of the potential costs of
including any adverse effects that cannot be
quantified in monetary terms, and the identification
of those likely to bear the costs;
A determination of the potential net benefits of the
rule, including an evaluation of effects that cannot
be quantified in monetary terms;
A description of alternative approaches that could
substantially achieve the same regulatory goal at
lower cost, together with an analysis of this
potential benefit and costs and a brief explanation of
the legal reasons why such alternatives, if proposed,
could not be adopted; and
Unless covered by the description required under
paragraph (4) of this subsection, an explanation of
any legal reasons why the rule cannot be based on the

1

Exec. Order No.

12,291,

supra note

6,

at § 2.

2 2

Exec. Order No.

12,291,

supra note

6,

at § 3(a).

Exec. Order No.

12,291,

supra note

6,

at § 3(c)(2).

2

"^
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requirements set forth in Section
of this Order. '^^

2

above]

[quoted

Like the Carter Administration RA, the Reagan Administration
RIA requires an analysis of alternatives, but the RIA more
closely resembles the Ford Administration IIS in its
specification of cost-benefit analysis as the preferred form of
policy analysis.
Executive Order 12291 explicitly requires
benefit analysis, but it recognizes that not all benefits can
be quantified in monetary terms.
In addition, the Executive
Order adds new requirements that the agency identify the
beneficiaries and losers of the regulation.
If the agency is
unable to reach the executive order's substantive goal of
achieving cost-beneficial regulatory results (for example, if
Its statute dictates a different result), the RIA must
explain
why It could not do so.
This marks a major institutional
departure from the Carter Administration program under which
the burden was on the CWPS or RARG to demonstrate that a
regulation was not cost-effective.'^^
The threshold definition of "major" rule parallels the
definition of "major significant" rule in Executive Order
12044.
A "major rule" is any regulation that is likely to
result in:
An annual effect on the economy of $100 million or
more;
(2) A major increase in costs or prices for consumers,
individual industries. Federal, State, or local
government agencies, or geographic regions; or
(3) Significant adverse effects on competition,
employment, investment, productivity, innovation, or
on the ability of United States-based enterprises to
compete with foreign-based enterprises in domestic
or expert markets.'^*
(1)

The agency must prepare a "brief statement" in the preamble
to
any proposed rule setting forth its reasons for determining
that the rule is or is not "major."'''
Section (3) of the
definition is new and raises for the first time a concern for
productivity, innovation, and international competitiveness.
Exec. Order No.

12,291,

supra note

6,

at § 3(d).

See, Eads,

Harnessing Regulations:
The Evolving Role of
White House Oversight 19, 20 Regulation (May/June 1981)
Viscusi, supra note 81, at 161-62.
.

Exec. Order No.

12,291,

supra note

6,

at

Exec. Order No.

12,291,

supra note

6,

at § 3(g).

§

1(b).

°
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Another more drastic change is the power afforded 0MB, in its
complete discretion, to designate any rule as "major."'
In addition to its power to designate rules as "major,"
0MB is also given the authority to waive the RIA requirements
That agency is also given a general
for any major rule.'^'
0MB is required to prescribe detailed
oversight role.
and it may review the content of RIAs
threshold criteria,'^"
An agency may not go forward with a
for adequacy.'^'
proposed or final rule until disputes with 0MB are
^
resolved. ^
Like Executive Order 12044, the Reagan Administration
executive order provides for a regulatory agenda and for review
Similarly, Executive Order 12291
of existing regulations.'"'
military
provides for exemptions for formal rulemaking,"'^
rules related to personnel
and foreign affairs functions,''^
and cases where
emergency rules, ''^
and management,''^
compliance with the RIA would conflict with a statutory or
court-ordered deadline."" 0MB is given authority to exempt
the
any class or category of regulations from the provisions^of
.'"
Independent agencies are exempted
executive order. ''^
'

""

Exec. Order No. 12,291, supra note 6,
Eads, supra note 125, at 20.

'^'

Exec. Order No.

12,291,

supra note

6,

at § 6(a)(4).

•'°

Exec. Order No.
6(a)(2).

12,291,

supra note

6,

at §§ 3(b),

"'

Exec. Order No.

12,291,

supra note

6,

at § 3(e).

*^^

Exec. Order No.

12,291,

supra note

6,

at § 3(f).

''"

Exec. Order No.

12,291,

supra note

6,

at §§ 5,

'^^

Exec. Order No.

12,291,

supra note

6,

at § 1(a)(1).

*^*

Exec. Order No.

12,291, supra note

6,

at § 1(a)

'^*'

Exec. Order No.

12,291,

supra note

6,

at § 1(a)(3).

'^^

Exec. Order No.

12,291,

supra note

6,

at § 8(a)(1).

'^"

Exec. Order No.

12,291,

supra note

6,

at § 8(a)(2).

'''

Exec. Order No.

12,291,

supra note

6,

at § 8(b).

'^°

Exec. Order No. 12,291, supra note 8, at § 1(d).
However, Vice President Bush requested the independent
(Continued on next page)

See

at § 3(b).

,

7.

(2).

^
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Unlike the previous executive orders, Executive Order 12291
explicitly addresses the subject of judicial review, stating
that the order was not intended to create any additional right
to judicial review.''''
Soon after President Reagan promulgated Executive Order
12291, 0MB issued a memorandum entitled "Interim Regulatory
Impact Analysis Guidance"'''^ to guide the agencies in RIA
preparation.
The Interim Guidance devotes itself exclusively
to the content of the RIA.
Working on the assumption that the
unimpeded market is the norm, they are strongly oriented toward
economic analysis. The Interim Guidelines caution that
regulatory programs rarely perform perfectly and suggest that
the analysis compare the presently existing imperfect market
with an imperfectly functioning regulatory program.
The Interim Guidelines also devote some attention to the
agency's consideration of alternatives in RIAs.'''^ They
explicitly reguire an agency to consider alternatives that are
beyond its statutory authority .' ^ ^ Agencies are also
reguired to consider alternative levels of stringency,
alternative effective dates, alternative methods of assuring
compliance, and alternative market-oriented regulatory
"
approaches
Finally, the Interim Guidelines elaborate upon the
cost-benefit analysis that the executive order reguires.
They
express a strong preference for guantif ication and
monetization, and they suggest a discount rate of ten percent
for long-range effects.
The Guidelines reguire that the agency
subtract the monetary social cost from the monetary social
benefit of the regulation and its alternatives to obtain the
monetary net benefit, which might be negative. Only after this
is accomplished should nonmonetary considerations be listed.
When many of the benefits are not easily guantified the
.

'

(Continued from previous page)
agencies to cooperate with the spirit of the executive
order.
Regulatory Council Survey, supra note 61, at 7n

1

4

1

A 2

Office of Management and Budget, Interim Regulatory
Impact Assessment Guidance, July 12, 1981 [hereinafter
cited as Interim RIA guidance].
Final Guidelines have
not been issued.

A 3

Interim RIA Guidance, supra note 142, at

2.

Interim RIA Guidance, supra note 142, at

2.

Regulatory Council Survey, supra note 61, at

Interim RIA Guidance, supra note 142, at 2-3.

9.
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agencies must analyze the cost effectiveness of the proposal
Where uncertainties plague the cost and
and its alternatives.
benefit estimations the agencies are to use the most likely
assumptions in quantitative modeling, but reasonable
alternative assumptions should also be examined to test the
sensitivity of the results to changes in assumptions.'"^
0MB quickly began to exercise its review authority.
During 1981, ninety-five regulations were either withdrawn by
agencies or returned by 0MB for reconsideration because of
0MB' s questions concerning their consistency with Executive
Order 12291.'^^ This amounted to approximately three percent
of all of the major and minor rules promulgated during
1981.'"^
In 1982, eighty-seven (again approximately three
percent) regulations were returned to or withdrawn by the
agencies. ""^ 0MB was also active in granting waivers and
The agency waived the RIA requirement for one-half
exemptions.
During 1981 and
of all the major rules in 1981 and 1982.''°
exemptions for
1982 0MB granted a total of twenty-five general
'''
classes of regulations to eight agencies.
As with Executive Order 12044, there have been few
analyses of the RIA program in operation; public attention has
In addition
focused primarily upon 0MB s role in the process.
to a few studies that are just making their way into the
the General Accounting Office in November,
literature,''^
'

'

'"^
"

'

^

Interim RIA Guidance, supra note 142, at 3-4.

Office of Management and Budget, Executive Order 12291 on
Progress During 1981 11 (1982)
Federal Regulation:
[hereinafter cited as 1981 0MB Report].

'""

1981 0MB Report,

'"*'

Office of Management and Budget, Executive Order 12291 on
Progress During 1982 9 (1983)
Federal Regulation:
[hereinafter cited as 1982 0MB Report].

''°

The 1982 0MB
1981 0MB Report, supra note 147, at 28.
Report did not detail the number of waivers granted by
0MB, but the 1982 0MB Report states that 0MB waived the
RIA requirement for 21 of 43 major rules in 1982.

'''

1982 0MB Report,

I

S 2

supra note 147.

supra note 149, at 27.

Several studies of the 0MB oversight process were
commissioned for a Conference on the Implications of
Executive Order 12291 for Environmental Policy, held at
See
Chapel Hill, North Carolina on October 11-12, 1982.
Practical
Crandall, The Political Economy of Clean Air:
(Continued on next page)
,

s

.
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1982 prepared a comprehensive report on the regulatory
analysis
programs of the Carter and Reagan administrations.'^^
The
report was based upon interviews with officials
at eleven
agencies and 0MB and GAO staff evaluations of 57
regulatory
RAs
and
0MB has, in addition,
^"hi^^^; i^^^^^i^g 38reports on 19 RIAs
the operation of Executive
Order^l229l!'°-''''''^^
.

Agency implementation of the threshold requirements
drew
four major criticisms.
First, academic observers
undue concentration on the $100 million threshold detected an
criteria to
^^'°^ °^ ^^^ °^??^ nonmonetary criteria that the Reagan
^^L^f''
executive
order added. '^^
They pointed out that regulations
with less than a large nationwide impact could
have a very
intense effect on individual firms or industrial
sectors ''"
Second, both the GAO and academic observers
complained of OMB
failure to explain why it waived the RIA requirement
for so
many rules.''' The GAO reported that
'

(Continued from previous page)
Constraints to the Operation of White House ReviewFisher, An Overview and Evaluation of EPA s
Guidelines
for Conducting Regulatory Impact Analysis;
Freeman, On
the Tactics of Benefit Estimation Under Executive
Order
12291; Grubb, Whittington & Humphries, The Ambiguities
of
Cost-Benefit Analysis: An Evaluation of Regulatory
Impact Analysis Under Executive Order 12291;
Portney The
Benefits and Costs of Regulatory Analysis; Runge,
Risk
Assessment and Environmental Policymaking Under
Executive
Order 12291.
In addition. Professor Viscusi has
published an evaluation of the RIA Program based in
part
upon his experience as an outside consultant in
resolving
a dispute between OSHA and 0MB
concerning OSHA's Hazard
Identification Regulations. Viscusi, supra note 81
at
157.
See also, G. Eads & M. Fix, supra note 26, ch^e.
'

United States General Accounting Office, Improved
Quality, Adequate Resources, and Consistent Oversight
Needed if Regulatory Analysis Is to Help Control
Costs of
Regulations (1982) [hereinafter cited at 1982 GAO
Report]
1982 0MB Report, supra note 149; 1981 0MB Report, supra
note 147.

Grubb, Whittington & Humphries, supra note 152,
at 19.
1982 GAO Report,

supra note 153, at 20.

1982 GAO Report, supra note 153, at 4.
Grubb,
Whittington & Humphries, supra note 152, at 18.
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The rationales for these waivers was often unclear, with
the agency giving one reason and 0MB a different reason,
Even where a reason was given (such
or no reason at all.
as sufficient analysis already having been completed), no
support was given for this reason (such as a
discussion of, or even a citation to, this analysis).'^"
Finally, 0MB and the agencies were criticized for failing to
a posture
prepare RIAs for "deregulatory" activities,'^''
that subjected the RIA program to the charge of having a
pro-industry bias.'^°
The content of the RIAs received the now familiar
and
criticisms that they were of widely varying quality'^'
failed adequately to identify and explore alternatives.'^^
In addition, the GAO s examination of a large number of RAs and
RIAs revealed an observable tendency to provide inadequate
support for conclusions and a failure to delimit uncertainties
with margins of error. '^^ Other commentators observed that
RIAs in the Reagan administration tended to focus too narrowly
on cost-benefit analysis to the exclusion of other valid policy
analytical techniques.'^" This criticism, of course, was
addressed more to Executive Order 12291, which required the use
of cost-benefit analysis, than to the drafters of the RIAs.
But the critics went on to accuse some RIA drafters of "obvious
ideological biases."'^*
'

1982 GAO Report,

supra note 153, at 4.

1982 GAO Report,
125, at 23-24.

supra note 153, at 3; Eads, supra note

Eads,

supra note 125, at 24.

Grubb, Whittington & Humphries, supra note 152, at 24.
1982 GAO Report,

supra note 153, at 3.

1982 GAO Report,

supra note 153, at

3.

Grubb, Whittington & Humphries, supra note 152, at 15.
("Considering the state of
Eads, supra note 125, at 23.
the art in estimating both benefits and costs, the
[cost-benefit analysis] requirement amounts to an
invitation to fraud.")

While there, have, been some analyses that appear to
have modified political positions, many others show
obvious ideological biases. While some have
struggled adequately with the familiar problems of
(Continued on next page)

.
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For the first time, systematic efforts were made
to
calculate the cost of regulatory analysis and to determine
whether the RIA process itself could pass a cost-benefit
test
^^^^ ^" average RIA costs approximately
lo?.^^?.'^^^^'''^^"^^
$212,000, although the amount varies considerably across
agencies.
Still, one detailed attempt to compare the
costs of RIA preparation with its benefits concluded
that the
program was probably well worth its cost.'^' The GAO
however, expressed concern that the program was getting
short-changed by the failure of 0MB and Congress to ask
greater funding for RIA preparation and to provide those for
funds
VI

The Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980 (RFA)''^
is the
only instance in which Congress has required all
agencies to
engage in systematic regulatory analysis.^'"
It is, however
limited to regulations that affect small businesses '^
,

(Continued from previous page)
quantifying benefits and costs, others
especially
in the environmental area
have failed completely,
Dust as critics of cost-benefit analysis have
claimed they would.

—

—

Grubb, Whittington & Humphries, supra note 152,
See also Eads, supra note 125, at 19.

at 2.

,

1

6 6

1

6 7

Portney, supra note 152.

1

6 8

1982 GAO Report, supra note 153, at 6.
Professor Eads
has gone further to suggest that budget cuts and
personnel actions during the Reagan administration caused
a number of good policy analysts in
the agencies to
return to the private sector.
Eads, supra note 125, at

1982 GAO Report,

5

U.S.C.

§

supra note 153, at App.

601 et seq.

II

17-23.

(1982).

The Regulatory Flexibility Act applies to independent
agencies as well as other executive agencies, 5 U.S.C.
§
(Continued on next page)
"Small businesses" for purposes of the Regulatory
Flexibility Act has the same meaning as it has under the
(Continued on next page)
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and small governmental
small organizations ^ ^
collectively referred to as "small
jurisdictions,'^^
entities."'^" Roughly, this category includes businesses
with fewer than 500 employees or less than $5 million in
According to Professor Verkuil's comprehensive
^

°

(Continued from previous page)
95-1322, 95th Cong., 2d Sess.

601 (1982); S. Rept
(1978)

.

1

.

'

^

(Continued from previous page)
Small Business Act, 15 U.S.C. § 672 (1982) unless, after
public comment, the agency publishes a different
The Small
definition.
5 U.S.C. § 601(3)
(1982).
Business Act defines "small business" as "one which is
independently owned and which is not dominant in its
15 U.S.C. § 172 (1982).
field of operation."
The term "small organization" is defined to mean:

Any not-for-profit enterprise which is independently
owned and operated and is not dominant in its field,
unless an agency establishes, after opportunity for
public comment, one or more definitions of such term
which are appropriate to the activities of the
agency and publishes such def inition(s) in the
Federal Register;

Regulatory Flexibility Act, supra note 170, at
^

§

601(4).

The term "small governmental jurisdiction" is defined to
mean:

Governments of cities, counties, towns, townships,
villages, school districts, or special districts,
with a population of less than fifty thousand,
unless an agency establishes, after opportunity for
public comment, one or more definitions of such term
which are appropriate to the activities of the
agency and which are based on such factors as
location in rural or sparsely populated areas or
limited revenues due to the population of such
jurisdiction, and publishes such def inition(s) in
the Federal Register;

"

Regulatory Flexibility Act, supra note 170, at

§

601(5).

Regulatory Flexibility Act, supra note 170, at

§

601(6).

(Continued on next page)
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study of the Act, its enactment represented "a stunning
achievement for the small business community and its
representatives because it requires virtually all government
policymaking to be sensitive to small business concerns."''^
The goal of the RFA is to insure that agencies "fit
regulatory and informational requirements to the scale of the
business, organizations, and governmental jurisdictions subject
to regulation."^''
To achieve this goal, the Act imposes
several procedural requirements, many of which had already been
imposed by Executive Orders 11821, 12044 and 12291.''"
First, each agency"' must publish, at least semi-annually,
a "regulatory flexibility agenda" of all proposed
or pending
rules which are "likely to have a significant economic impact
on a substantial number of small entities."'""
The agency
must give notice of the agenda to the Small Business
Administration (SBA) and to affected "small entities" for
comment, to "assure that small entities have been given an
opportunity to participate in the rulemaking. ..."'"' At
(Continued from previous page)
See, Office of Advocacy, United States Small Business
Administration, The Study of Small Business (1977).
Verkuil, A Critical Look at the Regulatory Flex ibility
Act, 1982 Duke L. J. 213, 215-16 (1982).

Regulatory Flexibility Act, supra note 170, at
note.

1

7 8

See

,

§

601

Verkuil, supra note 176, at 254.

The RFA adopts the Administrative Procedure Act's
definition of "agency" which broadly includes "each
authority of the Government of the United States, whether
or not it is within or subject to review by another
agency
excluding governmental bodies such as
Congress and the courts-v ^mrnistrative Procedure Act, 5
U.S.C. § 551(a) (1982).
Section 601(2) of the RFA makes
It applicable to any rule promulgated pursuant to the
notice and comment requirements of 5 U.S.C. § 553(b) or
"any other law," with certain other exceptions for rules
particularly applicable to rates, wages, prices, or
(Continued on next page)

..."

Regulatory Flexibility Act, supra note 170, at
§
602(a)(1).
The terms "sigrilficant economic impact" and
"substantial number" are not defined by the Act.
Regulatory Flexibility Act, supra note 170, at §§ 602(b)
&

(c)

,

& 609
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the
the time that it proposes a rule in the Federal Register
agency must publish an "initial regulatory flexibility
analysis" that describes the impact of the proposed rule on
A similar analysis must be published upon
small entities.'"*^
Finally, each agency is required to
adoption of the rule.'*^
develop a ten-year plan to examine existing and proposed rules
which might have a "significant economic impact" on "a
substantial number of small entities."'""
The threshold provision of the Regulatory Flexibility Act
The
reverses the presumption of the executive orders.
regulatory flexibility analysis (RFA) is applicable to all
rules subject to Section 553(b) of the Administrative Procedure
Act, unless the agency certifies that a rule will not "have a
significant economic impact on a substantial number of small
The agency must publish this determination
entities ."' ^
with the proposed rule and "a succinct statement explaining the
reasons for such certification" and provide a copy to the Chief
Counsel for Advocacy of the Small Business Administration.'®*
Agency heads are also empowered to waive or delay the
completion of the preliminary RFA in emergencies,'®' but
they may not waive the final RFA.'®®
Professor Verkuil suggests that in making the "significant
economic impact" finding, an agency must attempt to isolate and
measure the costs of the proposed rule and to engage in a
In deciding what sorts of economic
market share analysis.'®'
impacts should be considered "significant," he suggests as a
''°
rule of thumb a five to ten percent loss of profit margin.
With respect to the definition of "substantial number of small
,

^

'''

(Continued from previous page)
Regulatory Flexibility Act,
facilities, inter alia.
supra note 170, at § 601(2).

'®^

Regulatory Flexibility Act, supra note 170, at

§

603.

'®^

Regulatory Flexibility Act, supra note 170, at

§

604.

'®"

Regulatory Flexibility Act, supra note 170, at

§

610.

'®*

Regulatory Flexibility Act, supra note 170, at

§

605(b).

'®*

Regulatory Flexibility Act, supra note 170, at

§

605(b).

'*'

Regulatory Flexibility Act, supra note 170, at

§

608(a).

'®®

Regulatory Flexibility Act, supra note 170, at

§

608(b).

'®'

Verkuil, supra note 176, at 244.

"°

Verkuil, supra note 176, at 244.

^
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entities," Professor Verkuil also finds evidence in the
legislative history of the Regulatory Flexibility Act to
suggest that "forty percent of the small entities in a given
geographical or product market would certainly qualify as a
•substantial number.'"'''
Despite injunctions to take the
RFA program seriously,"^
agencies have shown little
hesitance to invoke the self-certification process to relieve
'
themselves of the obligation to prepare RFAs
The Act specifies in some detail the contents of the
initial and final RFAs
The purpose of the initial RFA is to
"describe the impact of the proposed rule on small
entities."*'" The analysis must contain:
.

'

.

a

(1)

description of the reasons why action by the agency

is being considered;
a succinct statement of the objectives of, and legal
basis for, the proposed rule;
(3) a description of and, where feasible, an estimate of
the number of small entities to which the proposed
rule will apply;
(4) a description of the projected reporting,
recordkeeping, and other compliance requirements of
the proposed rule, including an estimate of the
classes of small entities which will be subject to the
requirement and the type of professional skills
necessary for preparation of the report or record;
(5) an identification, to the extent practicable, of all
relevant Federal rules which may duplicate, overlap or
conflict with the
proposed rule. '

(2)

'

In addition, the initial RFA must analyze "significant"
alternatives to the agency's proposed action such as:

the establishment of differing compliance or reporting
requirements or timetables that take into account the
resources available to small entities;
(2) the clarification, consolidation, or simplification of
compliance and reporting requirements under the rule
(1)

9

1

1

9 2

1

9 3

Verkuil, supra note 176, at 245.
See

,

Verkuil, supra note 176.

See Verkuil, supra note 176, at 242 n.
cites)
,

171 (other

Regulatory Flexibility Act, supra note 170, at

§

603(a).

Regulatory Flexibility Act, supra note 170, at

§

603(b).
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for such small entities;
the use of performance rather than design standards;
and
(4) an exemption from coverage of the rule, or any part
thereof, for such small entities.
(3)

The analysis of alternatives, however, need only be undertaken
to the extent that it is " [c] onsistent with the stated
objective of applicable statutes."''^ Arguably, this
qualifying phrase relieves the agency of any obligation to
identify and consider any alternatives that are inconsistent
However, one could
with the objectives of its enabling act.
also argue that while the Act does not empower an agency to
chose an alternative that is inconsistent with its enabling
'
^
Sections 603 and 604 require the agency to analyze
act,
This would not necessarily be a futile
those alternatives.
Although of little practical use to the agency
exercise.
decisionmaker, the analysis could be valuable to Congress and
the public in deciding whether or not to empower the agency to
adopt the alternatives in the future.
When the agency promulgates its final rule, it must
prepare a final RFA containing:
'

(1)

(2)

(3)

a succinct statement of the need for, and the
objectives of, the rule;
a summary of the issues raised by the public comments
in response to the initial regulatory flexibility
analysis, a summary of the assessment of the agency of
such issues, and a statement of any changes made in
the proposed rule as a result of such comments; and
a description of each of the significant alternatives
to the rule consistent with the stated objectives of
applicable statutes and designed to minimize any
significant economic impact of the rule on small
entities which was considered by the agency, and a
statement
of the reasons why each one of such alternatives was

Regulatory Flexibility Act, supra note 170, at
1

9 7

§

603(b).

The Regulatory Flexibility Act is quite clear that its
regulatory analysis requirements "do not alter in any
manner standards otherwise applicable by law to agency
Section 606.
Unless otherwise applicable
action."
standards, however, precluded the agency from analyzing
alternatives that it could not choose, the regulatory
analysis requirements of Sections 603 and 604 of the
Regulatory Flexibility Act would seem to require that
they be analyzed.
Regulatory Flexibility Act, supra note
170,

at §§ 603,

604,

606.
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rejected

Congress clearly intended for the final RFA to follow up on
significant issues and alternatives raised in the initial RFA
and the public comments on the initial RFA and the rule.
In
addition. Congress specified that in preparing RFAs the agency
was free to adopt either a quantifiable or numerical
description of the rule's effects or "more general descriptive
statements" if quantification is not "practicable or
reliable."'"'
The Regulatory Flexibility Act explicitly forbids judicial
review of an agency's threshold decision and of the adequacy of
the RFA, except to the extent that the adequacy of the RFA is
germane to the larger determination of the adequacy of the
entire record to support the agency's final rule.^°° The Act
does not otherwise provide for review of the threshold and
adequacy questions.
Liberal reference throughout the Act to
the Chief Counsel for Advocacy of the Small Business
Administration, however,
indicates that Congress expected that
that official would provide an oversight function.
The
statute, however, does not give the Chief Counsel for Advocacy
any power to do more than "jawbone" with an agency.^"'
Executive Order 12291, on the other hand, gives 0MB a
coordinating role with respect to the analysis, transmittal,
review, and clearance provisions of the executive order, the
Regulatory Flexibility Act, and the Paperwork Reduction
Act.
0MB has promulgated a document entitled
1

9 8

Regulatory Flexibility Act, supra note 170, at

§

604(a).

1

9 9

Regulatory Flexibility Act, supra note 170, at

§

607.

Regulatory Flexibility Act, supra note 170, at

§

611.

2

2

1

The Chief Counsel for Advocacy of the Small Business
Administration testified:
Our powers are mostly ones of admonishment.
Unlike
the NEPA statutes, we cannot stop a regulation cold
if they have not done something.
The most we
can do really is fingerpoint and create a ruckus and
come up and complain to [Congress] and do a lot of
things that will put the heat on the agencies.
.

.

.

Hearings on Oversight of Regulatory Flexibility Act (Part
1) Before the Subcomm. on Export Opportunities and
Special Small Business Problems of the House Comm. on
Small Business, 97th Cong., 1st Sess. 94 (1981).
Exec. Order No.

12,291, supra note

6,

at § 6(b).
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"Incorporation Regulatory Flexibility into the Regulation
Process:
Interim Guidance," which offers general guidelines to
agencies on the RFA program. ^°^
The Regulatory Flexibility Act has been on the books for
too brief a time to attract much commentary from either inside
or outside the government.^""
Senate oversight hearings,
however, provided an opportunity for people who had been
working with the Act for almost two years to comment upon its
early implementation.^"^ The chief concern raised at the
hearings concerned the attempts by the Department of Defense
and the Internal Revenue Service to exempt themselves from the
Act's requirements.^"^ Those agencies took the position that
since their rules were exempt from the notice and comment
requirements of Section 553(b) of the Administrative Procedure
Act, they were likewise exempt from the requirements of the
Regulatory Flexibility Act, even though they did occasionally
use Section 553(b) 's procedures voluntarily.^"^ Legislation

Office of Management and Budget, Incorporating Regulatory
Flexibility into the Regulatory Process:
Interim
Guidance (December, 1980).
The principal exemption is the exhaustive study prepared
for the Administrative Conference by Dean Paul R.
Verkuil. Verkuil, supra note 176.
Although it does not
examine and comment upon current agency practice, it does
identify many of the problems that have since begun to
arise in the implementation of the Regulatory Flexibility
Act.

Regulatory Flexibility Act:
Joint Hearings Before the
Subcomm. on Regulatory Reform of the Senate Comm. on the
Judiciary and Before the Subcomm. on Government
Regulation and Paperwork of the Senate Comm. on Small
Business, 97th Cong., 2d Sess. (1982) [hereinafter cited
as Joint Reg. Flex. Hearings].
See Joint Reg. Flex Hearings, supra note 205, at 12
(testimony of Senator Christopher J. Dodd)
22-25
(testimony of Mr. Frank Swain, Chief Counsel for
Advocacy, Small Business Administration); 59 (testimony
of the Small Business Legislative Counsel); 63 (testimony
of the National Federation of Independent Business).
,

;

The arguments of the Department of Defense (DOD) and the
Internal Revenue Service (IRS) are similar, but distinct.
DOD contends that it is exempted from Section 553(b) and,
hence, from the requirements of the Regulatory
Flexibility Act by the "military or foreign affairs"
(Continued on next page)

1
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was introduced to deal with this problem, but it was not
enacted, and the matter presently remains unresolved.
Although
the issue was limited to the practices of two agencies, it has
great significance for future implementation of the RegulatoryFlexibility Act.
If the agencies are correct in arguing that
all rules that are exempt from Section 553(b) 's notice and
comment rulemaking requirement are likewise exempt from the
Regulatory Flexibility Act's regulatory analysis requirements,
then the "good cause" exemption of Section 553(b) provides a
potential loophole for any agency action for which the agency
in good faith finds that notice and comment are "impracticable,
unnecessary, or contrary to the public interest ." ^ ° ^
So far,
agencies have not attempted to take advantage of this potential
escape route.
The Chief Counsel for Advocacy of the Small Business
Administration, the principal executive branch overseer of the
regulatory flexibility program, has complained that agencies
have not always performed adequate threshold analyses.
For
example, some agencies have distinguished between regulations
that are good for small businesses and those that harm them and

(Continued from previous page)
exemption of Section 553(a)(1).
See, Joint Reg. Flex.
Hearings, supra note 205, at 50-51 (testimony of Kathleen
A. Buck, Assistant General Counsel, Department of
Defense)
IRS argues that it is exempt because most of
its rules are "interpretative rules" and therefore exempt
under the exemption of the last sentence of Section
553(b).
See, Verkuil, supra note 176, at 239.
.

Administrative Procedure Act, supra note 179, at §
553(b).
See, Verkuil, supra note 176, at 240.
("Congress surely would not have provided agencies with
such a convenient escape from regulatory-flexibility
analyses; therefore any agency that uses the good-cause
exception for that purpose should be closely scrutinized
by the SBA's Office of Advocacy.")
The provision in the
Regulatory Flexibility Act that a regulatory flexibility
analysis must accompany rules promulgated pursuant to
Section 553 or "other law" partially alleviates this
problem.
Even when an agency is arguably exempt from
Section 553 's notice and comment procedures, it may still
be bound by other law to use such procedures and
therefore to prepare a regulatory flexibility analysis.
For example, some agencies have by regulation bound
themselves to use notice and comment procedures to
promulgate some regulations. These regulations are
arguably "other law" rendering the regulatory flexibility
analysis requirements applicable.
See Verkuil, supra
note 176, at 240.
,

.

.
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prepare regulatory flexibility analyses only for the latter
regulations ^ ° '
Similarly, some agencies have considered
only direct effects on small businesses in making threshold
determinations and ignored indirect effects.^'" Finally,
although the Chief Counsel's Office had no reason to question
agency self-certifications that rules did not have a
"significant impact on a substantial number of small
businesses," the agencies have not always done a good job of
justifying the certification with a succinct statement of
reasons for the certification.^''
This is of some
importance, because agencies generally certify that the
regulatory flexibility analysis is inapplicable to
approximately 90 percent of all regulations.^'^ Hence, for
most regulations, the threshold certification is the only time
that the agency thinks about the impact of its rules on small
businesses.
The Chief Counsel for Advocacy was generally satisfied
with the quality of the few regulatory flexibility analyses
that have been prepared.^ '^
On the more important question
whether the analyses had any impact on the decisionmaking
process, there were, not surprisingly, mixed reviews.
The
Chief Counsel for Advocacy and some representatives of small
businesses felt that "now that the agencies are aware of RFA
requirements, the quality of rulemaking has improved."^'''
.

Joint Reg. Flex. Hearings, supra note 205, at 44
(criticizing EPA in particular).

See

,

^'°

Joint Reg. Flex. Hearings, supra note 205, at 45
(criticizing the Federal Home Loan Bank Board in
particular)

^''

Joint Reg. Flex. Hearings, supra note 205, at 21-2Z,
36-37 (singling out the Department of Interior for
criticism)

^'^

Joint Reg. Flex. Hearings, supra note 205, at 36.

^'^

See Joint Reg. Flex. Hearings, supra note 205, at 36.
("[W]e have found that once an agency has decided that an
initial regulatory flexibility analysis is necessary, the
analysis is, for the most part, fairly extensive and is a
good faith attempt to thoroughly analyze the small entity
impact and to consider possible alternatives.")
,

^'*

Joint Reg. Flex. Hearings, supra note 205, at 25.
See
also id. at 63 (testimony of National Federation of
Independent Businesses) (the Act "is already having, an
impact on rulemaking procedures"); id. at 58 (testimony
of Small Business Legislative Council).
,

^

.
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Others disagreed complaining that the impact of regulation on
small businesses increased during the two years of the Act's
existence ^
Perhaps the most intense criticism of the RegulatoryFlexibility Act centered on its failure to address the issue of
institutional review.
Soon after its enactment, the D.C.
Circuit affirmed a district court holding that the courts were
not empowered to second-guess agency certifications that rules
would not have a significant impact on a substantial number of
small businesses. ^ ^
While it is difficult to argue with the
court's conclusion, several representatives of small businesses
have questioned whether the Act can be implemented effectively
without judicial review of the threshold question.^''
Others, however, have argued that public pressure and the
ability of the Office of Chief Counsel for Advocacy of the
Small Business Administration to "jawbone" the agencies should
ensure that they do not avoid their regulatory flexibility
analysis responsibilities.^'"
.

'

'

2

1

s

Joint Reg. Flex. Hearings, supra note 205, at 62
(testimony of Mr. Charles Ackerlow); 56 (testimony of
Shaw Mudge)

Thompson

v.

Clark, 741 F.2d 401 (D.C. Cir.

1984).

Joint Reg. Flex. Hearings, supra note 205, at 11
(testimony of Senator Christopher J. Dodd) ; 134
(testimony of Charles Dangers).
("[U]nless agency
compliance with the Regulatory Flexibility Act can be
policed by judicial review, the Act, for all practical
purposes and intents, will be rendered meaningless.")
See,

2

1

8

See Joint Reg. Flex. Hearings, supra note 205, at 67
(testimony of Dean Paul R. Verkuil).
,
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CHAPTER 4
REGULATORY ANALYSIS AS A VEHICLE FOR REGULATORY REFORM

I

.

Introduction

.

Although the regulatory reform initiatives discussed in
Chapter 1 have spun off in many different directions, the three
rational decisionmaking,
regulatory reform themes
bureaucratic accountability, and regulatory relief -- merged in
the requirements of Executive Order 12291 and the Regulatory
Flexibility Act, that agencies analyze the impacts of their
regulations on the regulated entities.'
While one or another
of the three regulatory reform themes has dominated through the
years, they are all reflected in the goals of the regulatory
analysis requirements.
Relying in part on the descriptions of the real world
decisionmaking process in Chapter 3 and in part on the
extensive literature on the theory of bureaucratic
decisionmaking, this chapter will examine the extent to which
regulatory analysis can serve as a useful tool for regulatory
The chapter will first e^^amine the concept of
reform.
"regulatory analysis" and attempt to place it in the context of
a larger body of experience and thought devoted to the broader
practice of "policy analysis." Next, the chapter will discuss
the virtues of analysis, suggesting how regulatory analysis can
advance the goals of rational decisionmaking, bureaucratic
accountability, and regulatory relief.
Finally, the chapter
will examine many impediments to using regulatory analysis to
further those goals and suggest some vehicles for overcoming
those impediments.
At the same time, the discussion will focus
upon some inherent limitations on analysis as a tool for
bureaucratic and social change.
Recognizing that if
expectations are set too high the enterprise is certain to
fail, the chapter concludes that structuring regulatory
analysis into the regulatory decisionmaking process can ensure
modest gains toward the achievement of the three goals.
However, it also concludes that it is impossible to tell

—

Numerous other regulatory reform proposals that have been
introduced in Congress in the past several years also
contain regulatory analysis provisions.
See H.R. 746,
97th Cong., 2d Sess. 101 (1982); S. 1080, 97th Cong., 1st
,

Sess.

601 (1981).

.

^

.
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whether or not the enterprise is worth the effort.
II

.

Essential Aspects of Regulatory Analysis

.

Policy analysis is the process of bringing comprehensive
analytical rationality to bear upon a social problem.^
The
analyst must (1) identify the problem; (2) break it down into
its constituents; (3) clarify and rank pre-existing goals; (4)
identify alternative policies for resolving the problem; (5)
investigate the consequences of each alternative, using
available information and clearly specified assumptions; (6)
measure the consequences against the goals; and (7) select the
policy that best advances the goals.
Regulatory analysis is
simply the process of applying the policy analysis paradigm to
regulatory problems.
Although not absolutely required by the
paradigm, regulatory analysis also relies heavily upon
quantitative analytical techniques.
In addition, regulatory
analysis has historically been closely associated with
neoclassical economics,^
though the analytical frameworks
and policy outlooks of that discipline are likewise not
essential to the regulatory analysis paradigm.
Regulatory analysis is not a thing
it is a process
The process consists of at least two functions.
First, it
^

—

.

Benveniste, The Politics of Expertise 15 (1977)
[hereinafter cited as Benveniste]

G.

C. Lindblom, The Policy Making Process 13 (1968)
[hereinafter cited as Lindblom]; A. Meltsner, Policy
Analysts in the Bureaucracy 154 (1976) [hereinafter cited
as Meltsner]; G. Edwards & I. Sharkansky, The Policy
Predicament: Making and Implementing Public Policy 7
(1978) [hereinafter cited as Edwards & Sharkansky];
Shubert, Policy Analysis and Public Choice in
Bureaucrats, Policy Analysts, Statesmen: Who Leads? 44,
45 (R. Goldwin ed. 1980); U.S. General Accounting Office,
Improved Quality, Adequate Resources, and Consistent
Oversight Needed if Regulatory Analysis Is to Help
Control Costs of Regulations 8 (November 2, 1982)
[hereinafter cited as 1982 GAO Report]

See

,

,

Silberman, Policy Analysis:
Boon or Curse for
Politicians ?
in Bureaucrats, Policy Analysts, Statesmen:
Who Leads?
37, 39 (R. Goldwin ed. 1980) [hereinafter
cited as Silberman]; Introduction in The Making of
(Continued on next page)
See

,

,

See Lundberg, Administrative Decisions:
A Scheme For
'
Analysis in The Making of Decisions:
A Reader in
(Continued on next page)
,

.
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consists of the analytical effort, the intellectual exercise of
bringing the regulatory analysis paradigm to bear upon a
problem.
In institutions like regulatory agencies, this
analytical effort is very seldom the work of a single brain;
rather, it is a collective effort of many people in several
institutional subentities.
The nature of the analytical effort
can therefore depend heavily upon the structure of the
decisionmaking process in the institution, as we have seen in
Chapter 3 and will explore further in Chapter 5.
The second function of regulatory analysis is
communication.
The analyst must communicate the results of his
or her analytical efforts to persons or institutional entities
that use those results in making decisions.
The analyst can
communicate orally or in writing.
The writing can be located
in a separate document (hereinafter referred to as a
"regulatory analysis document") or it can be incorporated into
the explanatory document that the agency prepares for
publication in the Federal Register (hereinafter referred to as
the "rulemaking document").
The communications function can be
accomplished by making the analyst a part of the day-to-day
decisionmaking process, or the analyst can communicate with the
decisionmaker from a distance.
This communication function makes regulatory analysis a
handy tool for policy management within an agency.
Because a
good policy analysis will explicitly measure the anticipated
consequences of alternatives against articulated policy goals,
upper level decisionmakers can use regulatory analysis to
communicate policy preferences to analysts and technical staff
at lower levels in the agencies.
The analysis serves as a
convenient vehicle for reviewing the way in which lower level
officials are implementing administration policies.
Finally, although regulatory analysis can be useful to
decisionmakers in reaching substantive decisions about the
regulations that they promulgate,^
it is thoroughly
instrumental in nature.'
It is not an appropriate vehicle
(Continued from previous page)
Decisions:
A Reader in -Adnvi^ni^trative Behavior
Gore and J. Dyson eds. 1964).
(Continued from previous page)
Administrative Behavior 17, 20 (W. Gore and
1964) [hereinafter cited as Lundberg]

J.

4

(W.

Dyson eds.

See S. Rep. No. 284, 97th Cong., 1st Sess. 76-77 (1981)
[hereinafter cited as S. Rep. 97-284].
,

See

,

Diver, Policymaking Paradigms in Administrative Law
L. Rev. 393, 396-99 (1981) [hereinafter cited as
(Continued on next page)

95 Harv.

,

.
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for prescribing regulatory goa],s.
Nevertheless, to the extent
that bringing comprehensive analytical rationality to bear upon
regulatory problems results in less burdensome regulations,
regulatory analysis can over time advance the substantive goal
of regulatory relief.
Advocates of regulatory analysis
therefore may be motivated by instrumental concerns for "better
regulation," or they may see regulatory analysis as a vehicle
for furthering the substantive goal of "less regulation."
While it would probably be difficult to find anyone opposed to
the first goal, the second goal is likely to brook strong
opposition from those who perceive themselves to be
beneficiaries of regulation.
III. The Virtues of Regulatory Analysis

.

Bringing Comprehensive Analytical Rationality to Bear

A.

on Regulatory Decisionmaking

.

Rational analysis is essential to the integrity of the
rulemaking process under the Administrative Procedure Act.
Unless an agency can demonstrate both that a rule is rationally
related to goals that Congress intended for the agency to
consider, and that it has support in the data, assumptions, and
reasoning in the rulemaking record, a reviewing court is likely
to find that the agency has been arbitrary and capricious in
promulgating the rule.' Yet the scientists, engineers and
technical staff in the regulatory agencies are fully capable of
analyzing regulatory problems rationally without the aid of
regulatory analysts. They appreciate the value of relating
regulatory means to statutory goals, of supporting factual
findings with evidence, of providing reasons for assumptions
and inferences, and of utilizing resources efficiently.
Techno-bureaucratic rationality, in other words, is fully
capable of producing regulatory decisions that can survive the

(Continued from previous page)
Diver]; DeLong, Informal Rulemaking and the Integration
of Law and Policy
65 Va
L. Rev. 257, 329-38 (1979).
,

.

See Motor Vehicle Manufacturers Ass'n v. State Farm
Mutual Casualty Co.,
U.S.
77 L. Ed. 2d 451,
458 (1983); Citizens to Preserve Overton Park, Inc. v.
Volpe, 401 U.S. 402 (1971); Hearings on Cost-Benefit
Analysis:
The Potential For Conflict of Interest:
Before the Subcomm. on Oversight and Investigations of
the House Comm. on Interstate and Foreign Commerce, 96th
Cong., 2d Sess. 763 (1980) [hereinafter cited as Conflict
of Interest Hearings] (statement by Ms. Joan Claybrook,
former Administrator, NHTSA)
,

,

.
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minimum rationality requirements of judicial review of
rulemaking
One of the fundamental tenets of the regulatory reform
movement, however, is that crafting regulations capable of
surviving the bare minimum requirements for judicial review is
Congress (in enacting the Regulatory
no longer sufficient.'
Flexibility Act), the President (in promulgating Executive
Order 12291) and some states (in requiring regulatory analysis
as part of agency decisionmaking) wanted agencies to analyze
regulatory problems in more detail, paying particular attention
Similarly, the
to the economic impact of regulations.^"
intent of some of the more recent regulatory reform proposals
in Congress is to make agencies devote greater analytical
In the minds of its
efforts to regulatory decisionmaking.^^
proponents, regulatory analysis can provide "a basis for
improving rational, efficient methods of policy formulation in

9

Observers of the regulatory process have concluded that
many of its problems "can be traced to the failure of
agencies to consider all relevant factors and all the
potential implications of their actions before issuing a
Schoettle, The State of the Art in Policy
regulation."
Studies in The Study of Policy Formation 149, 150 (Bauer
1968); see also, S. Rep. 97-284, supra
and Gergen eds
note 6, at 74.
,

.

10

The State of Illinois in 1975 amended its Environmental
Protection Act to require that the Institute of Natural
Resources complete an Economic Impact Statement on every
regulatory proposal presented to the Illinois Pollution
The Pollution Control Board could not go
Control Board.
forward with a rule until it had held a public hearing on
Croke & Herlevson,
the Economic Impact Statement.
Environmental Cost-Benefit Analysis: The Illinois
Experience in Cost-Benefit Analysis and Environmental
Politics, Ethics, and Methods 17
Regulations:
(Swartzman, Liroff, Croke eds. 1982) [hereinafter cited
as Croke & Herlevson].

11

The intent of the regulatory reform proposals is "to
'Look,
shake the agencies by their shoulders and say:
before you do some of these things, think about it.'"
Regulatory Procedures Act of 1981: Hearings on H.R. 746
Before the Subcomm. on Administrative Law and
Governmental Relations of the House Comm. on the
Judiciary, 97th Cong., 1st Sess. 103 (1981) [hereinafter
cited as 1981 H.R. 746 Hearings] (testimony of Mr.
Richard Berg, Office of the Chairman of the
Administrative Conference).
See also S. Rep. 97-284,
supraOnote 6, at 74.
,
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order to maximize the outputs of public policy in accordance
with the values of a democratic society." ^^
1.

Options Identification

.

One of the most frequently articulated complaints about
bureaucratic decisionmaking is that the process becomes wedded
to a single solution to a regulatory problem too early in the
decisionmaking process.'^ Executive Order 12291, the
Regulatory Flexibility Act, numerous regulatory reform
proposals, and the National Environmental Policy Act all
require agencies to consider alternatives to the actions that
they initially favor.
Yet regulatory analysts in the agencies
studied in Chapter 3 often complained of a tendency of the
technical staff too easily to adopt a "conveyer belt mind set,"
focusing upon a single option early in a rule's germination and
adhering to that option throughout.'^
If upper level
decisionmakers later insist upon viewing more than one option,
the technical staff dutifully sandwiches its preferred option
between two post hoc red herrings.
Since one of the cardinal principles of comprehensive
analytical rationality is that the policymaker should examine
all realistically available options before settling upon a
solution to a regulatory problem,'^
the regulatory analyst
will attempt to identify fresh options and to pressure the
technical staff to look harder for alternatives.'^ Relying
12

Rep. No. 305, 97th Cong., 1st Sess. 43 (1981)
[hereinafter cited as S. Rep. 97-305]; see, Foster, An
Advocate Role Model for Policy Analysis 8 Policy Studies
S.

,

J.

958,

959

(1980).

Edwards & Sharkansky, supra note
supra note 7, at 415.

13

See,

14

See, Personal Interview with Mr. Al Jennings, Office of
Standards and Regulations, Office of Policy, Planning and
Evaluation, EPA [hereinafter cited as Jennings
Interview]; Telephone Interview with Mr. Robert Hibbert,
Director, Standard and Labeling Division, Meat and
Poultry Inspection Technical Services, Food Safety and
Inspection Service, USDA, April 5, 1984 [hereinafter
(Continued on next page)

15

See, Meltsner, supra note 3, at 132.
("A policy analysis
without alternatives is like a shiek without oil wells.")

16

See, Meltsner, supra note 3, at 132-33; E.S. Quade,
Analysis for Military Decision, 319 (1964), quoted in
Meltsner, supra note 3, at 133.

3,

at

118; Diver,

1
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9

upon their training in economics, regulatory analysts will
search for market-oriented solutions to regulatory problems and
explore alternative timing strategies to correspond more
closely to production cycles.'' Similarly, regulatory
analysts are likely to explore alternatives that have less
Incorporating
burdensome impacts on small businesses.'^
regulatory analysis into the regulatory decisionmaking process
should, in other words, help to expand the horizons of the
One survey of agency
technical staff in the program offices.
experience with regulatory analysis reports that "most agencies
believe that the 'alternatives' element of [regulatory
analysis] has had the single most important effect on improving
their decision-making procedures."'^
2

.

Gathering and Analyzing Information

.

Another frequently expressed virtue of regulatory analysis
its capacity to bring information on the beneficial and
detrimental aspects of regulatory alternatives to the attention
of the decisionmaker in a coherent and systematic fashion.^"
is

14

(Continued from previous page)
cited as Hibbert Interview] (speaking of
mind set" )

a

"conveyor belt

.

17

A Survey of Ten Agencies in Experience with Regulatory
Analysis (U.S. Regulatory Council), 15-18 (1981)
[hereinafter cited as Survey of Ten Agencies].
Market-oriented alternatives include: economic
incentives, marketable rights, performance standards,
information disclosure, compliance reform, voluntary
standard setting, enhanced competition, and tiering.

18

Survey of Ten Agencies, supra note 17, at 16.

19

Survey of Ten Agencies, supra note 17, at 18.

20

See,

Luken & Johnson, The Emerging Role of
e.g
Benefit-Cost Analysis in the Regulatory Process at EPA 3
(unpublished manuscript dated July, 1984); S. Rep.
97-284, supra note 6, at 75, 149; Regulatory Reform Act
Hearings Before the Subcomm. on Regulatory
S. 1080:
Reform of the Senate Comm. on the Judiciary, 97th Cong.,
1st Sess. 165-67 (1981) [hereinafter cited as Hearings on
S. 1080] (testimony of James C. Miller, Chairman, FTC);
S. Rep. 97-305, supra note 12, at 45, 53; Memorandum from
David Stockman to the Heads of Executive Departments and
Agencies, dated June 11, 1981, reprinted in Regulatory
Reform Legislation of 1981: Hearings Before the Senate
(Continued on next page)
.

,
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The technical staff in the program office can, of course, make
information available to decisionmakers, and in fact the
technical staff is the source of much of the information that
the regulatory analysts use.
The regulatory analyst, however,
brings to the information-providing task a unique quantitative

20

(Continued from previous page)
Comm. on Governmental Affairs, 97th Cong., 1st Sess. 83
(1981) [hereinafter cited as 1981 Regulatory Reform
Hearings]; 1981 H.R. 746 Hearings, supra note 11, at 112
(testimony of Leonard S. Janofsky, President, American
Bar Association), and at 302 (testimony of Business Round
Table); Council on Wage and Price Stability and the
Office of Management and Budget, An Evaluation of the
Inflation Impact Statement Program Prepared For the
Economic Policy Board (December 7, 1976) (Thomas
Dittopkins, principal author) [hereinafter cited as 1976
IIS Report].
Providing information on the impact of
regulations was the most frequently cited rationale for
regulatory analysis in the interviews of agency
regulatory analysts conducted in connection with this
Report.
Telephone Interview with Mr. Larry Blincoe,
Office of Program and Rulemaking Analysis, Office of
Plans and Programs, National Highway Traffic Safety
Administration, DOT, April 10, 1984 [hereinafter cited as
Blincoe Interview]; Personal Interview with Mr. Barry
Felrice, Associate Administrator for Rulemaking (then
Associate Administrator for Plans and Programs), National
Highway Traffic Safety Administration, DOT, May 18, 1983
[hereinafter cited as Felrice Interview]
Telephone
Interview with Ms. Judith Segal, Director Policy and
Program Planning Staff, Food Safety and Inspection
Service, USDA, March 15, 1984 [hereinafter cited as Segal
Interview]; Telephone Interview with Mr. John Peak,
Legislative and Regulatory Coordination Staff Director,
Office of Industrial Policy, Office of the Assistant
Secretary for Policy and International Affairs, DOT, June
5, 1984 [hereinafter cited as Peak Interview].
;

.
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and an "objective" posture^ ^^ that seeks out
perspective^*
^^
especially upon
a broader range of information and nuance,
Moreover, the regulatory
the detriment side of the ledger.^'
analyst often has training in techniques for displaying
information (charts, tables, graphs, etc.) that can make
existing data more accessible to the harried upper level
decisionmaker and the general public.^*
A well-prepared regulatory analysis can "raise the
consciousness" of upper level decisionmakers to the impacts
making them more
that their rules have upon society, ^^

21

Meltsner, supra note 3, at 154. Moore,
Statesmanship in a World of Particular Substantive
Choices in Bureaucrats, Policy Analysts, Statesmen: Who
20, 24 (R. Goldwin ed. 1980); Senate Comm. on
Leads?
Governmental Affairs, 6 Study on Federal Regulation, S.
Doc. No. 13, 96th Cong., 1st Sess. 77 (1978) [hereinafter
cited as Senate Study on Federal Regulation] ("impact
evaluation which quantifies the quantifiable, enumerates
and places bounds on non-quantifiable effects, and
clearly indicates the range of uncertainties, can assist
in more effective decision-making").

22

Regulatory Reform Act of 1983: Hearings on H.R.
2327 Before the Subcomm. on Administrative Law and
Governmental Relations of the House Comm. on the
Judiciary, 98th Cong., 1st Sess. 477 (1983) [hereinafter
cited as Hall Hearings] (testimony of Mr. Frank Berndt,
Chief Counsel, NHTSA)

23

Senate Study on Federal Regulation, supra note 21,
Telephone Interview with Ms. Ellen Kranidas,
Acting Associate Administrator for Plans and Programs,
National Highway Traffic Safety Administration, DOT, June
13, 1984 [hereinafter cited as Kranidas Interview].

See

,

See,

See

,

at 78;

24

1976 IIS Report, supra note 20; Hearings on
supra note 20, at 56 (testimony of James Miller,
Chairman, FTC)

25

See

26

Hearings Before
Oversight of Regulatory Flexibility Act:
the Subcomm. on Export Opportunities and Special Small
Business Problems of the House Comm. on Small Business,
97th Cong., 1st Sess. 285 (1981) [hereinafter cited as
Regulatory Flexibility Act Oversight Hearings] (testimony
(Continued on next page)

See,

S.

1080,

Kranidas Interview, supra note 23 (purpose of
regulatory analysis is to "provide a bird's-eye view of
all the issues and regulatory options").
,

:
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sensitive to^the costs and other economic impacts of
regulation. '
it can likewise raise the decisionmaker's
"comfort level" with respect to the correctness of his or her
final decisions.''
By explicitly probing the distributional
impacts of a rule, regulatory analysis can inform the
decisionmaker of the groups that are likely to support the rule
and those that are likely to be opposed to it.''
In short,
the analysis can tell the decisionmaker what the staff does
know and what it does not know about the relevant regulatory
issues and^thereby allow the decisionmaker to make an informed

(Continued from previous page)
of Stephen Sharp, General Counsel,

26

Federal Communications
Commission); Peak Interview, supra note 20.

27

See, Comment, The Inflation Impact Statement Program;
An
Assessment of the First Two Years 26 Am. U. L. Rev. 1138
(1977) [hereinafter cited as 1977 Am. U. L. Rev. Comment]
(statement of President Ford); Croke & Herlevsen, supra
note 10, at 31 (Illinois experience); Verkuil, A Critical
Guide to the Regulatory Flexibility Act 1982 Duke L.J.
213, 250 (Regulatory Flexibility Act legislative
history); S. Rep. 97-284, supra note 6, at 63-64.
,

,

28

Interview with Donald Houston, Administrator, Food Safety
and Inspection Service, USDA, April 23, 1984 [hereinafter
cited as Houston Interview]

29

See, United States General Accounting Office,
Cost-Benefit Analysis Can Be Useful in Assessing
Environmental Regulations, Despite Limitations, April
1984, [hereinafter cited as GAO Cost-Benefit Report].

30

6,

Telephone interview with Mr. Loren Lange, Deputy
Director, Policy and Program Planning Staff, Food Safety
and Inspection Service, USDA, March 13, 1984 [hereinafter
cited as Lange Interview]
Two regulatory agency heads
have testified to the value of regulatory analysis in
enabling upper level decisionmakers to make informed
decisions
.

Generally good information yields good decisions.
Sometimes we have made poor decisions because we did
not know there was information out there or because
we relied on poor information.
While the process
today is more expensive, the public is getting
better work from the government.
(Continued on next page)
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Justification by Explicit Reference to Articulated
Policies
.

An agency's policy goals can get lost in the convenience
of adherence to precedent and unarticulated bureaucratic folk

Regulatory analysis resists this tendency by
wisdom.^'
insisting that the analyst attempt to measure regulatory ^^
alternatives against expressly articulated policy goals.
This in turn induces upper and lower level decisionmakers to
think periodically about the ultimate purposes of their
By inducing agency decisionmakers to
rulemaking efforts.

30

(Continued from previous page)
Houston Interview, supra note 28.

OSHA has found that the Regulatory Impact Analysis
reguired by Executive Order and the Regulatory
Flexibility Analyses, which are required by the
Regulatory Flexibility Act, reveal important
information about the capital and operating costs of
compliance with various regulatory approaches as
well as estimates of reduction in risk to workers.
Lacking regulatory analysis, OSHA would not have
adequate information on the costs its regulations
impose on society or the amount of protection
received by workers.
Hall Hearings, supra note 22, at 455 (testimony of Mr.
Thorne Auchter, Assistant Secretary for Occupational
Safety and Health, DOL)
a policy analyst in the Food Safety and
Inspection Service of USDA referred to an example in
which a regulatory analysis document drafted by the
program office stated that "it has always been agency
In fact, the agency had never really
policy that. ..."
articulated that policy in a public fashion. The
regulatory analysis document was the first time that the
Lange
agency articulated the policy explicitly.
Interview, supra note 30.

31

Mr. Loren Lange,

32

See, S. Rep. 97-284, supra note 6, at 74 ("[B]y
explicitly considering the value judgments involved in
regulatory choices, by arraying the range of data
available about the effects of those choices, and by
requiring a public jjiidgment about those choices to be
made, regulatory analysis imposes a regimen which will
lead toward more effective use of our resources on behalf
of our national objectives."); Segal Interview, supra
note 20; Lange Interview, supra note 30.

.

~
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explain by explicit reference to agency policy why they chose
one option over another, regulatory analysis thereby enhances
agency accountability and increases agency credibility.^^
^'

Explicit Identification of Information Gaps and
Assumptions
.

Advocates of comprehensive analytical rationality
acknowledge that analysts rarely have enough information to
undertake entirely objective analyses of all of the pros and
cons of several regulatory alternatives.
A good analysis,
however, will identify the gaps in the available information,
draw appropriate inferences from the existing data, and
identify the assumptions that the analyst has relied upon in
extrapolating across information gaps.^"
Of course, the techno-bureaucrat ic thinker also encounters
information gaps and fills them with assumptions in an
intellectual exercise that he or she may loosely describe as
"professional judgment." Yet while technical staff's
assumptions and inferences may be informed by experience and
received professional wisdom, its predictions are often based
upon an outcome-oriented policy judgment about how the world
should be arranged.''
The regulatory analysts believe that
the technical staff too often hides policy judgment behind
an
outer veneer of "technical judgment."

33

See, Verkuil, supra note 27, at 246; Telephone Interview
with Mr. Patrick H. Cody, Acting Director, Regulatory
Impact and Executive Correspondence Staff, Program
Planning and Development, Agricultural Stabilization and
Conservation Service, USDA, April 4, 1983; Segal
Interview, supra note 20; S. Rep. 97-284, supra note 6,
at 73-74 ("explicit, public resolution of regulatory
trade-offs tends to buttress the credibility of the value
judgments involved").

34

Liroff, Cost-Benefit Analysis in Federal Environmental
Programs in Cost-Benefit Analysis and Environmental
Regulations:
Politics, Ethics, and Methods 2 (Swartzman,
Liroff, Croke eds
1982); S. Rep. 97-284, supra note 6,
at 73-74; S. Rep. 97-305, supra note 12, at 45.
See, S.
Rep. 97-284, supra note 6, at 75; Hall Hearings, supra
note 22, at 247 (testimony of Mr. Frank Berndt, Chief
Counsel, NHTSA)
.

35

See, McGarity, Substantive and Procedural Discretion in
Administrat ive Resolution of Science, Policy Questions:
Regulating Carcinogens in EPA and OSHA 67 Geo. L. J. 729
,

(1979)

'
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The regulatory analyst believes that he or she is more
likely to be explicit about the policy preferences that
Moreover, the
motivate his or her choice of assumptions.^^
regulatory analyst can draw upon several analytical techniques
to show how his or her predictions depend upon particular
The upper level decisionmaker (or the general
assumptions.
public) will then have a better understanding of how the
assumptions affect regulatory policy choices, and they will be
aware of the particular policies that inform the choice
between the available options.
5

.

Restraint Upon Inappropriate "Political"
Considerations
.

Although this Report has focused primarily upon the clash
between techno-bureaucratic rationality and comprehensive
analytical rationality, the latter way of thinking also clashes
with the pluralistic view that regulatory decisions should
reflect the interplay among the political forces that are
Insisting that decisions must
affected by those decisions. ^^
be based upon more than the exercise of raw political power,
comprehensive analytical rationality distinguishes between
Facts do exist, and they can
"politics" and "policy."^®
Goals can be
point to appropriate regulatory conclusions.
ranked, and alternatives can be measured against those
^
goals.
The regulatory analyst believes that well-conducted
regulatory analyses can guide agency decisionmakers to rational
decisions that are more than mere political accommodations.""
36

A. C. Enthovan & K. W. Smith, How Much is Enough?
Shaping the Defense Program, 1961-1969 64 (1971);
Meltsner, supra note 3, at 124-25.

37

7 Policy
See, Behn, Policy Analysis and Policy Politics
Analysis 199 (1981); Horowitz, Social Science Mandarins:
Policymaking as a Political Formula 1 Policy Sciences

See

,

,

,

339

(1970).

38

See, Leoni, The Meaning of "Political" in Political
A Reader in
Decisions in The Making of Decisions:
Administrative Behavior 93, 94 (W. Gore and J. Dyson eds
1964) [hereinafter cited as Leoni]; Behn, supra note 37,
at 200-01.

39

See, Lindblom,

40

A good statement of this position is expressed in a*
Bureau of the Budget Report:
(Continued on next page)

supra note

3,

at 6.
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Moreover,

a

good regulatory analysis can shield
rational

^'cnea in

consistent and nonpartisan fashion.
^-

Identification of "Corrpr

-^n|i^o%-a-?.s^?r-?7abhLt

40

f

a

Reoulat-nry p^,..i.-.

Lr^^^^^

(Continued from previous page)
°' ^""^ ^"''^^ ^^ ^^^t rational
caLuIaMon
calculation T'^""
in government programming
is a harmless
but ineffectual pursuit, since
all important
questions are ultimately decided on
'political'
grounds. ...
The thesis is wrong if it is taken
to mean the findings of skilled
and objective
analysis of public programs are
not
decisionmaking at the highest level. influential in
fact s^ch
findings are usually influential
and, not
infrequently, decisive.

m

Quoted in Lindblom, supra note

c^-cJ^sf^nf

°"

1

ai-

i

i

a

^^

^^^"^' He.uJ:t?;n^^ea^^.ea^^sT^^?r"^^

protection of regulated interests or
pursuit of
administrative convenience.

^^

Senate Study on Federal Regulation,
supra note 21, at 77.
^ Herlevson, supra note 10, at 26.
See, e g
R^hn^ supra note 37.
Behn
Luken & Johnson, supnr;oti^26 at
(Cost-Benefit "identifies appropriate
3.
chanqes in'th^
stringency of regulations in its
search for alternatives
(Continued on next page)

.
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7.

Securing Successful Judicial Review

.

The comprehensive analytical rationality paradigm is not
reasoning.
very different from the ideal paradigm for legal
component
their
into
down
problems
breaks
reasoning
Legal
rules),
parts, identifies options (alternative decision
policy
measures those options against previously articulated
and chooses
goals (e.g., fairness, justice, and efficiency),
Since substantive
the rule that best advances those goals.
upon
iudicial review of administrative rulemaking focuses
evidence
the
given
capricious,
and
arbitrary
is
rule
whether a
for its decision, a
in the record and the agency's explanation
goals,
regulatory analysis that effectively states regulatory
identifies alternatives, provides information on the advantages
each
and disadvantages of the alternatives, and measures
alternative against existing statutory goals could aid the
agency substantially in its attempt to persuade a reviewing
court of the rationality of its rulemaking exercise.
Conversely, a reviewing court can rely upon a good regulatory
analysis to undermine the support for a decision that the
This in turn forces the agency
analysis does not support.''
one of the important goals
process
reasoning
its
explain
to
-to depart from that of
appears
it
when
review
of judicial
the regulatory analysis.

—

B.

Facilitating Policy Management

.

Although rarely mentioned in the extensive literature on
tool
policy analysis, agencies can use analysis as a management
The accountability
to ensure bureaucratic accountability.''

41

42

43

(Continued from previous page)
that maximize the net benefits of regulatory actions. )
23-25 (1981)
L. Lave, The Strategy of Social Regulation
[hereinafter cited as Lave]
One primary difference between legal reasoning and policy
analysis would appear to be the heavy focus of legal
reasoning upon precedent and reasoning by analogy.
(Continued on next page)
See, 1981 Regulatory Reform Hearings, supra note 20, at
255 (testimony of Mr. Lester Lave, economist, Brookings

Institution)
44

See Chapter

45

See,

3

at Notes 529-540.

1981 H.R. 746 Hearings, supra note 11, at 419
(testimony of Congress Watch); Segal Interview, supra
note 20.

.
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at stake here is not of the "personnel
management" variety
typically associated with public administration
ensuring
that lower level officials do their jobs well
and on time
Rather, regulatory analysis can become an instrument
of policy
management.
It can help politically appointed upper
lev¥l
policymakers ensure that lower level officials are
implementing
the policies preferred by the policymakers and
not some other
hidden agendas known only to them.
^.^,.^^]^^y management in a large regulatory agency is a more
difficult business than an outsider might expect.
At first
glance, policy management would appear to consist
largely of
hiring people of the "correct" policy persuasion
and monitoring
their efforts as proposed rules circulate through
upper level
management for final clearance. The reality of
bureaucratic
decisionmaking, however, is much more complicated for
several
reasons

—

First, no upper level policymaker has sufficient
time or
technical skill to monitor every rule to see if the
underlying
rationale for the rule adheres to his or her view of
appropriate agency policy.
Even monitoring selected "major"
rules would strain the personal resources of upper
level
policymakers in many regulatory agencies.
Second, upper level policymakers are not at liberty
to
hire and fire lower level and mid-management
officials at will
Civil Service laws provide ample protections to
career
servants, and only a limited number of "uncooperative" civil
officials can be shunted to irrelevant stations off
the primary
rulemaking track. More to the point, the lower level
officials
that can obstruct an upper level political
appointee's policy
initiatives are very often indispensable to the rulemaking
belong to the professional staff that manages
\ ^^^ ""^^
tt
the Itechnical
contracts, writes the background documents, and
drafts the preambles to the Federal Register notices.
They
possess technical skills and experience with past
rulemaking
efforts that are essential to the rulemaking enterprise
Third, the lower level staff often has surprisingly
powerful allies among the regulated industries, the
beneficiary
constituency groups, the media, and members of Congress
The
upper level policymaker can replace these subordinate
policymakers only at considerable risk to the agency's
steady-state equilibrium.
Fourth, and most importantly, policymaking is
infused into almost every aspect of the rulemaking inextricably
The professionals on the technical staff routinely enterprise
make policy.
When they resolve ambiguities in the technical
data one way
rather than another, when they adopt one untested
assumption

^

42

(Continued from previous page)
Policy analysis does not put nearly so great an
emphasis
on drawing governing principles from previous
decisions.
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inference rather than
rather than another, when they draw one
of certainty rather
level
one
demand
they
when
and
another,
staff ^^^^^he program
than another, members of the technical
They are rarely explicit about this
offices are making policy.
not even realize
subtle policymaking function, and they may
when they engage in these
that they are in fact making policy
But there should be no doubt that they
judgmental activities.
are in fact determining agency policy.

in the very
A particular policy viewpoint may be inherent
Health
practices.
staff
technical
discipline that the
They are
scientists may be more risk averse than economists. favor ot
likely to resolve ambiguities and uncertainties
for the
protecting public health without as much regard
division are
enforcement
the
in
Lawyers
consequences.
economic
technology-based
control"
and
"command
likely to prefer
and enforce.
standards, because they are easier to understand
and performance
Agency economists are likely to suggest taxes
such^
standards," because their experience teaches that
control
and
"command
than
efficient
more
are
standards

m

^^^"^

cannot
The^iesson here is that upper level policymakers
personnel
effectively manage policy through the traditional
They need a different sort of policy
management tools.
as it
management equipment capable of spotting policymaking
The
process.
rulemaking
internal
the
in
stages
all
at
happens
the
providing
of
capable
be
also
must
tool
policy management
opportunity to
upper level decisionmaker with an effective
as they are
exercise discretion with respect to policy choices
Regulatory analysis, with its penchant for
being made.
previously
explicitly measuring regulatory alternatives against this policy
for
candidate
ideal
an
is
goals,
policy
articulated
management function.
Policy management in a rulemaking effort requires
communicate
communication.^^ Upper level policymakers must
and lower
policy preferences to lower level technical staff,
behind
level staff must communicate the policy motivations
agency
ultimate
the
If
decisions.
discretionary
their
level
decisionmaker could participate in all of the lower
determined
working group meetings where much agency policy is
communicate his or her
and applied, he or she could effectively
But
policy preferences to the staff orally at the meetings.
in a busy
such "hands on" participation is rarely feasible
Periodic meetings with the staff at
administrative agency.
points in the evaluation of a rule
decision
certain critical
the agency
can likewise facilitate policy communication between
take
policymakers and the agency staff, especially if they
among
place at crucial junctures when the staff is choosing
significant regulatory options. Yet even this approach
46

Meltsner, supra note

3,

at

252.

.
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requires that busy decisionmakers be "brought up to speed"
periodically.
Regulatory analysis can be the vehicle for bringing upper
level decisionmakers up to speed quickly on the policy aspects
of important agency rulemaking initiatives.
The analyst can
communicate the results of his or her analytical efforts to
upper level decisionmakers in meetings or in briefing documents
prepared in advance of meetings.
If the regulatory analyst
assigned to a subordinate decisionmaking entity (e.g., the
working group) is properly doing his or her job, the
participants in the subordinate entity should have devoted some
attention to determining the policies that they are
implementing in the individual rulemaking effort, identified
several options for implementing those policies, and discussed
the pros and cons of those options in light of the available
information.
The explicit attention paid to policy in the
subordinate decisionmaking entity should facilitate policy
communication between lower level officials and upper level
policymakers in the much rarer meetings in which they are all
participants.
For "major" rules, the decisionmaker will also
have available the Regulatory Impact Analyses and briefing
documents summarizing their contents.
For most rules the upper level decisionmaker does not even
have time to monitor the decisionmaking process at frequent
intervals.
He or she is in effect limited to reviewing
near-final drafts of the work of subordinate decisionmaking
entities and reading briefing papers summarizing their
deliberations. The regulatory analyst's participation in the
subordinate decisionmaking sessions should ensure that some
attempt is made to communicate policy considerations in the
briefing documents even if the analyst does not prepare a
written regulatory analysis document. Many agencies, however,
are sufficiently convinced of the value of a written document
that their internal regulations require analysts to prepare
some kind of regulatory analysis document for many "nonmajor"
rules

At the end of the internal rulemaking process for these
less important rules, the upper level policymaker can examine
the written regulatory analysis documents or the briefing
documents, see how the subordinate decisionmaking entity
resolved particular policy issues, and decide whether he or she
agrees with that resolution.
If the upper level policymaker
agrees, the rule may proceed on its way, and the participants
in the lower level decisionmaking process can assume that they
resolved important policy questions in an acceptable fashion.
If the upper level policymaker disagrees, he or she can
"remand" the rule back to the subordinate decisionmaking entity
with instructions to apply a different policy, thereby sending
the lower level personnel a very direct message about his or
her policy preferences.
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In the same way that regulatory analysis can facilitate

policy management within agencies, it can facilitate White
to
House policy management for those agencies that are subject
Presidential control.'' Although it is impossible for a
representative from the White House or the Office of Management
to even
and Budget to sit in on agency meetings with respect
provide a
very important rules, regulatory analysis can still
The Regulatory
tool for communicating Administration policy.
inform
Impact Analysis that accompanies "major" rules should
that
White House or 0MB personnel of the policy considerations
motivated the agency to make its regulatory choices. They can
rulemaking
in turn communicate policy downward by "remanding"
12291."
efforts for being "inconsistent with Executive Order
to
threats
direct
more
through
communicated
be
also
can
Policy
agency
the
the
unless
stage
review
the
at
rule
hold up the
Even in the absence of a
implements 0MB s preferred policy.
can
written document, policy managers at the White House or 0MB
convey Administration policy preferences orally to their
counterparts at the agencies and to lower level policy analysts
who participate in the subordinate decisionmaking entities.
'

C.

Informing Congress and the Public

.

Although Congress is not technically a manager of the
in
federal bureaucracy, it does have a very intense interest
In this
policy.
regulatory
implement
and
make
agencies
how
sense, Congress has a "policy management" function, and
regulatory analysis can aid Congress in the same way that it
Oversight
aids upper level agency policymakers and 0MB.
committees and individual congressmen want to be aware of the
They are especially
impacts of important rulemaking efforts.
agency rules
that
aspects
distributional
any
in
interested
might have upon their constituencies. Committees that write
legislation for agencies similarly have an obligation to
oversee agency policy implementation to monitor fidelity to
congressional intent. Written regulatory analysis documents
can perform an important role in holding agencies accountable
to Congress.

47

See 1981 H.R. 746 Hearings, supra note 11, at 112
(testimony of Leonard S. Janofsky, President, American
Bar Association); Kranidas Interview, supra note 23;
Lange Interview, supra note 30.

48

See,

,

S. Rep. 97-284, supra note 6, at 53, 78-79; Senate
Study on Federal Regulation, supra note 21, at 78, 83.
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analysis documents can
v^hirTJ^fnTJt'^''^^^''''^
making agencies accountable to the also be a
public^^
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proposal for public comment, it already has some idea of the
costs that the rule will impose upon the regulated industry.
The estimates may not be precise, but they have presumptive
It is then incumbent upon the regulatees and the
validity.
beneficiaries to demonstrate that the agency's estimates are
Ideally, the regulatory analysis "will shape the
erroneous.
outcome of the rulemaking because it will be the focal point of
an orderly and structured dialogue between the agency and the
persons who must live with the rule after its
^
"
promulgation.
^

D.

Providing Regulatory Relief

.

Many proponents of regulatory analysis suggest that one of
its primary virtues is that it will induce agencies to provide
To the extent that
relief for regulated entities.''
regulatory analysis is an effective policy management tool and
to the extent that policymakers in the White House and the
upper reaches of the agencies desire to effectuate regulatory
relief, regulatory analysis can be expected to yield that
Moreover, to the extent that the agency must
result. '''
expend time and resources in analysis, rather than in
promulgating rules, the flow of rules can be expected to
'

decrease accordingly.
Some regulatory relief advocates suggest that better
analysis will beget fewer rules, because analysis will more
often reveal that a rule should not be promulgated than it will
suggest that a rule should go forward.'^ The basis for this
52

1981 Hearings on S. 1080, supra note 50, at 2 (statement
of Mr. William F. Kennedy, Business Roundtable)

53

See, S. Rep. No. 878, 96th Cong., 2d Sess. 1 (1980);
Office of Management and Budget, Executive Order 12291 on
Progress during 1982 (April 1983) at
Federal Regulation:
1 (hereinafter cited as 1983 0MB Report]
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1981 Regulatory Reform Hearings, supra note 20, at 10
(testimony of James Miller, Administrator for Information
and Regulatory Affairs, 0MB); id. at 56 (testimony of
Murray Weidenbaum, Chairman, Council of Economic
(Continued on next page)
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1981 Regulatory Reform Hearings, supra note 20, at 255
(testimony of Mr. Lester Lave, economist, Brookings

Institution)
56

See Grubb, Whittington & Humphries, The Ambiguities of
Cost-Benefit Analysis: An Evaluation of Regulatory
(Continued on next page)
,

—
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belief is probably an assumption that agencies have too
quickly
promulgated regulations in the past without paying adequate
attention to their economic impacts. Viewed against this
background, better analysis should convince any decisionmaker
to issue fewer or at least less burdensome rules.''
Alternatively, the assumption may be that fewer rules can
pass
the substantive tests, such as cost-effectiveness
analysis and
cost-benefit analysis, to which many regulatory analysts
would
subject new rulemaking initiatives.
In any event, many
proponents of regulatory analysis are apparently convinced
that
this essentially instrumental process can advance
particular
substantive ends.
E.

Conclusion

.

The foregoing summary of the virtues of regulatory
analysis indicates that it can be a very valuable
component of
regulatory decisionmaking.
it has been endorsed by many past
and present agency leaders and heralded by prominent
students
of the regulatory process.
Indeed, many agencies have been so
impressed with its effectiveness as a decisionmaking
tool that

54

56

(Continued from previous page)
Advisers); Viscusi, Presidential Oversight:
the Regulators, 2 J. Policy Analysis & Mgmt
(1983) [hereinafter cited as Viscusi].

Contro lling
157,

160

(Continued from previous page)
Impact A nalyses Under Executive Order 12291
in
Environmental Policy Under Reagan's Executive OrderThe
Role of Benefit Cost Analysis (V. Kerry Smith
ed. 1984)
[hereinafter cited as Grubb & Whittington]
1977 Am. U
L. Rev. Comment, supra note 27, at 1139
(addressing the
purpose of the Inflation Impact Statement); Kranidas
^"P""^ ^^^^ ^^' ^^"^ Seminar on Executive Order
Joon'"''^^'"'
12291
and 0MB Regulatory Impact Analysis Guidance
(1982)
at 1 [hereinafter cited as DOT Seminar]
(statement of Mr.
Thomas Hopkins, Deputy Administrator for Regulatory
and
Statistical Analysis, Office of Information & Regulatory
Affairs, 0MB).
("There has been a belief that less
burdensome Federal Regulations will result if greater
use
is made of economic analysis in the
process of developinq
and reviewing regulations.")
.

;

^^

Hearings, supra note 22, at 455 (testimony of
i^'^?^^^
Mr
Thorne Auchter, Assistant Secretary for Occupational
Safety and Health, DOL)
("Without a requirement for
regulatory analysis
agencies are tempted to adopt
a mechanical command-and-control
approach to standards
.

.

.

.

,
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they routinely prepare regulatory analyses for "nonmajor"
rules, even when not required by statute or executive order.
Yet like any decisionmaking aid, regulatory analysis is not
It has its flaws and inconsistencies, and practical
perfect.
problems will impede its usefulness in the real world.
Nevertheless, the potential for regulatory analysis in the
decisonmaking process is very large, and it should not be too
easily dismissed, as many technical personnel in agency program
offices are inclined to do, as merely another burdensome
paperwork requirement for the bureaucracy.

:
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Impediments to Analysis

.

The preceding description of the virtues of regulatory
analysis presents an ideal view of the process of applying
comprehensive analytical rationality to regulatory
decisionmaking. As might be expected, the ideal suffers
considerably in the real world where values conflict, the
information available is never adequate, and quantitative
techniques encounter huge uncertainties.^^ Even the
strongest proponents in academia and government of the virtues
of rational analysis in regulatory policymaking acknowledge
the
limits of rational analysis.''
58

Observers of the environmental impact assessment process
have reached similar conclusions about its ambitious
goals
Goals are not often entirely clear in uction in The
Study of Policy Formation 1, 3-4 (R. Bauer and K.
Gergen eds 19 advance of projects; means and ends
are blurred in a synergistic, evolutionary process.
The cost of obtaining and processing information are
too high to allow for an exhaustive search in every
case, and to attempt to do so would paralyze the
decisionmaking process.
In short, decisions must be
cut down to size.
Moreover, even when information
is available, the search and selection process
is
biased by the training, experience, and values of
the decisionmakers.
One common result, particularly
with respect to environmental problems, is that
long-term goals are sacrificed to short-term
demands
.

Miller, Anderson, and Liroff, The National Environmental
Policy Act:
Neither Paper Tiger Nor Straight! acket~T^
Staff of House Comm. on Merchant Marine and Fisheries,
94th Cong., 2d Sess., Workshop on the National
Enviornmental Policy Act 35, 39 (Comm. Print 1976).
See
also, Lindblom, supra note 3, at 12-20; Lundberg,
supra"
note 5, at 21.
59

See, Cramton and Berg, On Leading a Horse to Water:
NEPA
and the Federal Bureaucracy 71 Mich. L. R. 511
(1973)
[hereinafter cited as Cramton & Berg]; Edwards &
.

Sharkansky, supra note 3, at x; Banfield, Policy Science
as Metaphysical Madness in Bureaucrats, Policy
Analysts
Statesmen: Who Leads? 1, 13 (R. Goldwin ed. 1980)
[hereinafter cited as Banfield]
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Many students of government believe that the limitations
inherent in available analytical resources and the frailty of
the human mind should lead us to abandon comprehensive
analytical rationality as a decisionmaking tool and adopt
instead more realistic notions of "bounded rationality."^"
We should understand that decisionmakers are rarely able to do
much more than "muddle through" the decisionmaking process,
exploring a very limited range of options, relying heavily upon
intuition and back-of-the-envelope predictions, and depending
on rapid feedback to meet limited short-term
Even the strongest proponents in academia
uncertainties.^'
and government of the virtues of rational analysis in
regulatory policymaking acknowledge the limits of rational
analysis ^ ^
.

Simon, Administrative Behavior 79

(1945).
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See

61

Observers of the environmental impact assessment process
have reached similar conclusions about its ambitious
goals

H.

,

Goals are not often entirely clear in advance of
projects; means and ends are blurred in a
The cost of
synergistic, evolutionary process.
obtaining and processing information are too high to
allow for an exhaustive search in every case, and to
attempt to do so would paralyze the decisionmaking
In short, decisions must be cut down to
process.
Moreover, even when information is available,
size.
the search and selection process is biased by the
training, experience, and values of the
decisionmakers. One common result, particularly
with respect to environmental problems, is that
long-term goals are sacrificed to short-term
demands
^^
^
^
Miller, Anderson, and Liroff, The National Environmental
Neither Paper Tiger Nor Straighti acket in
Policy Act:
Staff of House Comm. on Merchant Marine and Fisheries,
94th Cong., 2d Sess., Workshop on the National
See
Enviornmental Policy Act 35, 39 (Comm. Print 1976).
also Lindblom, supra note 3, at 12-20; Lundberg, supra
note 5, at 21.
,
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NEPA
See Cramton and Berg, On Leading a Horse to Water:
and the Federal Bureaucracy 71 Mich. L. R. 511 (1973)
[hereinafter cited as Cramton & Berg]; Edwards &
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Many students of government believe that the limitations
inherent in available analytical resources and the frailty of
the human mind should lead us to abandon comprehensive
analytical rationality as a decisionmaking tool and adopt
instead more realistic notions of "bounded rationality."^^
We should understand that decisionmakers are rarely able to do
much more than "muddle through" the decisionmaking process,
exploring a very limited range of options, relying heavily upon
intuition and back-of-the-envelope predictions, and depending
on rapid feedback to meet limited short-term
goals.'"
Other critics of comprehensive analytical rationality
contend that bureaucratic decisionmaking must retain an
important political component.'^
They would argue that
purely "scientific" decisionmaking in accordance with
comprehensive analytical rationality would be undesirable,
because it^would thereby lose an important democratic
dimension. '^ One prominent student of the bureaucratic
process has observed:
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(Continued from previous page)
Sharkansky, supra note 3, at x; Banfield, Policy Science
as Metaphysical Madness in Bureaucrats, Policy Analysts,
Statesmen:
Who Leads? 1, 13 (R. Goldwin ed. 1980)
[hereinafter cited as Banfield]
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See,
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Bauer, The Study of Policy Formation:
An Introduction in
The Study of Policy Formation 1, 3-4 (R. Bauer and K.
Gergen eds. 1968) [hereinafter cited as Bauer]; Lindblom,
The Science of "Muddling Through ". 19 Pub. Ad. Rev. 79
(1959); Diver, supra note 7; Rodgers, Judicial Review of
Risk Assessments:
The Use of Decision Theory in
Unscrambling the Benzene Decision 11 Env. L. 301 (1981).

65

dangerous delusion to think that the policy
scientist can supplant successfully the politician
or statesman.
Social problems are at bottom
political; they rise from differences in opinion and
interest and, except in trivial instances, are
difficulties to be coped with (ignored, got around,
put up with, exorced by the arts of rhetoric, etc.)
rather than puzzles to be solved.

H.

Simon, Administrative Behavior 79 (1945).

.

It

is

a

Banfield, supra note 59, at 18.
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Tribe, Ways Not To Think About Plastic Trees:
New
Foundations for Environmental Law 83 Yale L.J. 1315,
(Continued on next page)
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The notion of some analysts that knowledge will carry the
Knowledge does not and cannot govern.
day is absurd.
Even if we knew everything there would still be obstacles
America would
that would ensure the failure of knowledge.
have to be quite different from what it is for knowledge,
The diversity of our society and
alone, to prevail.
institutions sets the conditions for conflicting values to
Once we realize that problems of public
be maintained.
policy are not solved but adjusted by policymakers, then
it should be clear that the degree of trust within our
society is equally as important as
knowledge. ^ ^

Regulatory analysts react very negatively to the
suggestion that regulatory decisionmakers should merely muddle
Members of the technical
through the decisionmaking process.
staff in the program offices are often just as repelled by the
political dimensions of the muddling through decisionmaking
Like the regulatory analysts, the program staff are
model.
believers in rational decisionmaking; they just have a
different view of rationality. Although the technicians are
often more sensitive to the need of upper level decisionmakers
to accommodate contending political forces in making regulatory
decisions, both the technical staff and the regulatory analyst
believe that rationality, not intuition, should guide the
decisionmaking process.
As a purely descriptive matter, the "muddling through"
model often appears to fit the decisionmaking process described
in Chapter 3 better than the comprehensive analytical
rationality paradigm, despite some heroic attempts (as, for
example, in OSHA) to write standard operating procedures that
require comprehensive analytical input at virtually every step
Nevertheless, we should not
in the decisionmaking process.
The
abandon the goal of rational decisionmaking too quickly.
politically dominated "muddling through" model also has its
And
vices, not the least of which is its great inefficiency.
the description of the interaction between the regulatory
analysis offices and the program offices in Chapter 3 also
reveals many instances of successful incorporation of
comprehensive analytical rationality into regulatory
decisionmaking

66

(Continued from previous page)
1329 (1974) [hereinafter cited as Tribe, Plastic Trees];
S. Kelman, V^hat About Price Incentives? 41 (1981);
Sagoff, Economic Theory and Environmental Law 79 Mich.
L. Rev. 1414 (1981).
,
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The discussion that follows probes the limitations of
regulatory analysis and explores several impediments to the
implementation of the comprehensive analytical model in the
real-world bureaucratic context.
Some limitations are inherent
in the paradigm itself.
It is, frankly, too ambitious, and,
pushed to its purest extremes, it suffers from many of the
theoretical limitations that plague utilitarianism as a theory
of political economy.
But, as we have seen, it has great
practical and theoretical virtues as well. To the extent that
impediments to its use in regulatory decisionmaking can be
removed, the output of the decisionmaking process is likely to
be more objective and perhaps less acrimonious.^*
Yet
removing impediments to analysis has its own costs in
resources, agency morale, and subtle shifts in the benefits and
burdens of regulatory programs.
Whether the benefits of
removing impediments to regulatory analysis are worth the costs
is, of course, an entirely relevant question.
The following
discussion of the limitations of and impediments to analysis
should help answer that question.
The impediments that regulatory analysts and upper level
decisionmakers in regulatory agencies face can be divided into
two broad categories: (1) impediments that arise in the course
of preparing regulatory analyses; and (2) impediments to the
use of regulatory analysis in the rulemaking process.
The
following discussion will adhere to these two broad categories.

Impediments to Preparing Regulatory Analysis

A.

1.

Conflicting Goals

.

.

Many critics of policy analysis would argue that applying
regulatory analysis to administrative rulemaking is doomed at
the very first step
clarifying and ranking the goals for the
regulatory process.^'
In this pluralistic society, no single

—

68

See Lindblom, supra note 3, at 12.
("The question of
the limits of policy analysis is the same as asking how
far we can go in reasoning our policy instead of fighting
over it.")

69

There is no logic by which one can pass from
axiological principles to particular value
judgments, and there can be no non-arbitrary way of
finding the optimal terms of a trade at the margin
among government objectives when
as is always the
case
they are not given to begin with.

,

—

—

Banfield, supra note 59, at 12.
See, Cramton
supra note 59, at 529; Benveniste, supra note
87; Bauer, supra note 61, at 12.

& Berg,
2, at 85,

.
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regulatory goal or ranking of goals can command a
consensus.^" Yet without a broad consensus about goals,
someone must decide which goals will prevail over others in the
While the regulatory analyst
context of particular programs.
can play a very useful role in clarifying the choices that must
be made between inconsistent goals, regulatory analysis
'^
standing alone offers no criteria for ranking goals.
articulating
avoid
prefer
to
often
policymakers
Regulatory
publicly their goal preferences. Overt goal ranking inevitably
antagonizes interests that would prefer different policies, and
it places constraint upon administrative flexibility in future
Even so, the analyst can aid upper level
actions. ^^
decisionmakers in clarifying and ranking goals. '^ The
regulatory analysis can measure the various options against
each of several goals and thereby encourage the appropriate
decisionmaker to determine the relative ranking of goals. The
upper level policymaker can then rank goals either explicitly,
in explaining his or her action in some decisionmaking
document, or implicitly as the agency decides similar
regulatory questions over time.
Upper level decisionmakers can, however, greatly simplify
the analyst's task by attempting to communicate in advance the
70

See Silberman, supra note 4, at 37; Edwards &
Sharkansky, supra note 3, at 113; Benveniste, supra note
,

2,

71

at

17.

Old and New in
See Storing, American Statesmanship:
Bureaucrats, Policy Analysts, Statesmen: Who Leads? 88,
112 (R. Goldwin ed. 1980) [hereinafter cited as Storing]
See also K. Arrow, The Limits of Organization 17 (1974).
("Rationality, after all, has to do with means and ends
It does not specify what the
and their relationship.
It only tries to make us aware of the
ends are.
congruance or distance between the two.")
,

,
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Because of difficulties in agreeing on goals,
policymakers may skip the stage of clarifying goals
and get right down to a discussion of policy
This bypass has several distinct, albeit
options.
If policymakers do
somewhat perverse, advantages.
not precisely state their goals, they cannot be held
accountable for the results of their policy. Also,
if goals are vague, it is easier to change them in
light of new facts.
Edwards & Sharkansky, supra note
supra note 2, at 85.
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Benveniste, supra note

2,

at 85.

3,

at 111;

Benveniste,

s
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agency's policy preferences, rather than "remanding" regulatory
analyses to the technical and regulatory analysis staff on an
ad hoc basis.
The regulatory analyst should not be left
entirely without moorings. An agency's goals may change as
statutes and upper level personnel change and as different
interests prevail in the ebb and flow of the pluralistic
political process.
But if there is adequate communication
between the regulatory analyst and upper level policymakers,
regulatory analysis should be helpful to agency decisionmakers
and to reviewing entities such as 0MB, Congress, and ultimately
the public as they attempt to ascertain the direction that
agency policy is taking.
An explicit regulatory analysis document can be especially
useful to this latter review function to the extent that it is
precise in its specification of possible goals. Given a
neutral analysis of how different regulatory options advance
different policy goals, the reviewing entity should acquire
greater insight into the policymakers' real policy preferences,
even if the policymaker would prefer to keep them hidden.
2

.

Identifying Options

.

One of the great virtues of regulatory analysis is its
insistence that the agency explore a wide range of options
before settling upon a single "solution" to the regulatory
problem.
Yet there are "inherent limitations on the capacity
of a complex bureaucracy to explore alternatives."'"
Several
agency employees interviewed in connection with this Report
were quick to point out that a fruitful mind can spin out an
almost infinite number of alternative solutions for any given
regulatory problem. The agencies, however, will never have
sufficient resources to explore the pros and cons of every
conceivable option. ^^ Moreover, the time consumed in
analyzing a broad range of options inevitably delays the
issuance of many important rules. '^ Finally, even if
74

Cramton & Berg, supra note 59, at 531; Benveniste, supra
note 2, at 177.
See also Council on Environmental
Quality, Forty Most Asked Questions Concerning CEQ
National Environmental Policy Act Regulations, 46 Fed.
Reg. 10826, 10827 (1981) [hereinafter cited as Forty
Questions]
.

'

Survey of Ten Agencies, supra note 17, at 17.

75

See,

76

See, Cramton & Berg,

supra note 59, at 528; Edwards &
Sharkansky, supra note 3, at 10; Lange Interview, supra
note 30; Personal Interview with Mr. Ralph Hitchcock,
Director Office of Vehicle Safety Standards, Office of
(Continued on next page)
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regulatory analysts could rapidly analyze a large range of
available options, upper level decisionmakers have only a
limited capacity to effectively consider them.
Nevertheless, regulatory analysis can play a valuable role
First, regulatory analysts can bring a fresh
in two ways.
They can
perspective to the options-identification effort.
suggest new options that may never have occurred to the
Second, to the extent
technical staff in the program office.
that the regulatory analysts are involved in the decisionmaking
process when options are selected or rejected, they can
champion particular options that are attractive from their
The latter topic will be explored
professional perspectives.
further in Chapter 5.
Three impediments stand in the way of an effective
First,
options- identification role for regulatory analysis.
as we have observed in Chapter 3, an agency's regulatory
analysts do not always become a part of the decisionmaking
process until after the program office has already limited the
To suggest
possible options to a considerable degree.
innovative options late in the decisionmaking process is to
demand that the program office backtrack and explore the
technical aspects of the new options, an uninviting prospect to
an office with responsibility for promulgating rules in a
timely fashion.
Second, it may be demanding too much of agency regulatory
analysts to expect them to identify many innovative options.
Although they have training in thinking about regulatory
alternatives, they may lack sufficient technical expertise to
be of much use in real regulatory situations where available
technologies, not novel concepts, determine realistic
Even when they understand the technical
regulatory options.
issues, regulatory analysts are not always as creative as might
Many regulatory analysts in the agencies do not
be expected.
If
view options identification as one of their primary roles.
the experience of the agencies described in Chapter 3 is any
indication, regulatory analysts do not very often come up with
novel options that are worthy of further consideration as the
In those agencies, as elsewhere, "the
rulemaking progresses.
analyst is very much a processor of other people's
"
^
alternatives
^
The options that the regulatory analysts do identify are
An option may be
not always usable as a practical matter.
.
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(Continued from previous page)
Rulemaking, National Highway Traffic Safety
Administration, DOT, May 19, 1983 [hereinafter cited as
Hitchcock Interview]; See, Chapter 4 at Notes 305-317.
Meltsner, supra note

3,

at

134.
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beyond the agency's statutory authority; ^^
it may not be
technologically feasible; or it may be utterly unenforceable.
Whatever the reason, the technical staff and upper level
decisionmakers will probably resist spending many of the
agency's scarce resources studying options that cannot be
implemented.
As a result, agencies generally seek out and
explore a fairly narrow range of options that rarely depart far
from the options that the agency considered in previous
rulemaking efforts. As one mid-level regulatory analyst
observed, "what you can do now is very much limited by what you
have done in the past."^^
Third, like the technical staff in the program office, the
analysts in the regulatory analysis office are not immune to
"tunnel vision." For example, one early study of Regulatory
Impact Analyses from several agencies concluded that they
showed a general tendency not to explore alternatives that
would involve more stringent alternatives ^
Even if regulatory analysts to some extent wear blinders
like their counterparts in the program offices, mixing the two
perspectives together early in the decisionmaking process in
subordinate decisionmaking entities (such as working groups and
rulemaking teams) can expand the regulatory horizons of both
groups and thereby expand the realistic options available to
upper level decisionmakers.
On balance, the participation of
regulatory analysts at the early options identification stage
should enhance the quality of regulatory decisions.
Agencies
should therefore attempt to incorporate regulatory analysis
into the decisionmaking process at a very early stage of
rulemaking.
How regulatory analysis can most effectively be
structured into the decisionmaking process to facilitate early
input in options identification will be discussed at greater
length in Chapter 5.
Despite these impediments to identifying regulatory
options, the effort is still very worthwhile.
Upper level
decisionmakers can rarely stay closely enough involved with the
rulemaking process for individual rules to play a large role in
seeking out innovative regulatory options.
Yet when a staff
recommendation contains only one realistic option, the upper
level decisionmaker is in a very real sense deprived of his or
her decisionmaking authority.
The agency technical and
regulatory analysis staffs should analyze a broad range of
.

78

See
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Telephone Interview with Mr. Gail Updegraff, formerly
Deputy Director, Policy and Program Planning Staff, Food
Safety and Inspection Service, USDA, March 13, 1984
[hereinafter cited as Updegraff Interview]
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regulatory options. While the staffs may ultimately have a
favored alternative, they should list that alternative as only
one of a range of realistic regulatory alternatives and thereby
present the decisionmaker with a realistic choice.
Resource constraints will, of course, limit the extent to
which the staffs can comprehensively analyze the costs and
As a realistic matter,
benefits of regulatory options.
agencies will rarely be able to examine more than three or four
This should not,
options with any degree of completeness.^'
however, dissuade staff personnel from casting their nets
broadly at early stages in the rulemaking process. At very
early stages the staff should identify a large variety of
Later, as resources must be devoted to studying
options.
options, the staff should gradually narrow down the range of
All
options to the three or four most realistic alternatives.
of the options that the staff considered should be listed in
the regulatory analysis and staff briefing documents with brief
explanations of why they were not included for further
The Office of Water Regulation and Standards has
study. ®^
found this gradual narrowing technique to be useful in
explaining lower level staff conclusions to upper level
decisionmakers and ultimately to the public."^ The model is
a good one for all regulatory analysis.
3

.

Inadequate Information

.

The sophistication of a regulatory analysis depends upon
the availability of information relevant to regulatory

81

The Senate Study on Regulation suggested that regulatory
analyses consider no fewer than three regulatory
alternatives and quantify the costs and benefits of each
alternative.
Senate Study on Federal Regulation, supra
note 21, at 85.
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The Council of Environmental Quality Regulations for
preparing Environmental Impact Statements address the
question of options identification in those documents.
The Regulations require the agency to "rigorously explore
and objectively evaluate all reasonable alternatives, and
for all alternatives which were eliminated from detailed
study, briefly discuss the reasons for their having been
eliminated." 40 C.F.R. § 1502.13 (1984).
This
prescription provides a useful example for regulatory
analysis documents.
See also Forty Questions, supra
note 71, at 10827; Survey of Ten Agencies, supra note 17,
at 17 (suggestinqi a "phased" approach to identifying and
eliminating options)
.
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decisions.
Executive Order 12291 sets ambitious goals for
the regulatory analysts in the agencies,"^
and some agency
guidelines are even more ambitious. ^^ Unfortunately,
ambitious informational goals can rarely be achieved in the
real world of regulatory decisionmaking.
By far the most freguent impediment to regulatory analysis
cited by analysts in USDA, DOT, DOL, and EPA and by observers
of regulatory decisionmaking is the lack of adequate
information for making the projections necessary to good
analysis. ^^
Since agency regulatory analysts rarely have
84

Benveniste, supra note

85

Exec. Order No.

86

See, Chapter

87

See Lindblom, supra note 3, at 12-20; 1981 H.R. 746
Hearings, supra note 11, at 261 (testimony of Securities
St
Exchange Commission); Meltsner, supra note 3, at 270
("most analysts complain that their work is limited by
the availability of data."); GAO Cost-Benefit Report,
supra note 29, at 11; Survey of Ten Agencies, supra note
17, at 20; Telephone Interview with Ms. Jennifer Silk,
Directorate of Health Standards Programs, Occupational
Safety and Health Administration, DOL, April 30, 1984
[hereinafter cited as Silk Interview]; Telephone
Interview with Mr. Michael Shapiro, Acting Director,
Economics and Technology Division, Office of Toxic
Substances, Office of Pesticides and Toxic Substances,
EPA, May 23 and 24, 1984 [hereinafter cited as M. Shapiro
Interview]; Telephone Interview with Mr. Ralph Luken,
Benefits Grants Chief, Office of Policy Analysis, Office
of Policy and Program Evaluation, EPA, May 25, 1984
[hereinafter cited as Luken Interview]
Personal
Interview with Mr. John M. Campbell, Deputy Assistant
Administrator for Policy, Planning and Evaluation, EPA,
June 29, 1984 [hereinafter cited as Campbell Interview];
Telephone Interview with Mr. Henry Thomas, Ambient
Standards Branch, Strategies and Air Standards Division,
Office of Air Quality Planning and Standards, Office of
Air and Radiation, EPA, May 25, 1984 [hereinafter cited
as Thomas Interview]; Telephone Interview with Mr. Albert
Nichols, Acting Director, Economic Analysis Division,
Office of Policy Analysis, Office of Policy, Planning and
Evaluation May 22, 1984 [hereinafter cited as Nichols
Interview]
Telephone Interview with Mr. Craig Vogt,
Deputy Director, Criteria and Standards Division, Office
of Drinking Water, Office of Water, EPA, June 26, 1984
(Continued on next page)
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sufficient time and resources to undertake original research,
they are perforce limited to using existing "off-the-shelf"
cost studies, unvalidated health and safety information and
even anecdotal evidence.''^
For several reasons, existing data bases are rarely
adequate to the task of regulatory analysis.
First, to meet
the ambitious analytical goals of the Executive Order and
individual agency guidelines, regulatory analysis documents
would require well-designed scientific studies of an
extraordinarily broad range of human and natural cause-effect
relationships.
Second, the studies that do exist were usually
undertaken for entirely different purposes and therefore do not
often fit all of the informational needs of regulatory
Finally, much of the information that remains cannot
analysis.
legitimately be afforded the dignity of the label "study."
Analysts piece together snatches of information from a
government statistic here, a corporate report there, and add a
liberal sprinkling of anecdotal evidence derived from frequent
telephone calls and perhaps a site visit or two.
Not
surprisingly, the regulatory analysis documents that result do
not always cite the sources of information that they rely
upon. ^'
Having collected the available studies, the agency
analysts next attempt to "massage" the existing data to make it
more usable, but in reality this often consists of little more
than heroic attempts to "gloss over" glaring weaknesses in the
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Interview with Mr. Dale Ruhter, Chief, Economic Analysis
Branch, Waste Management and Economics Division, Office
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Peak Interview, supra note 20 (DOT, Office of
Industry Policy); Hall Hearings, supra note 22, at 616
(testimony of Ms. Fran Dubrowski, Natural Resources
Defense Council); Segal Interview, supra note 20;
Wentzler Interview, supra note 51.
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See Thomas Interview, supra note 84 ("You can get enough
money to do the analysis, but you are confined to the
data bases that are there already."); Peak Interview,
supra note 20; Telephone Interview with Mr. Arthur Gass,
Office of Risk Reduction Technology, Directorate of
Health Standards Programs, Occupational Safety and Health
Administration, DOL, July 23, 1984 [hereinafter cited as
Gass Interview]

89

1981 Regulatory Reform Hearings, supra note 20,
(testimony of General Accounting Office).

,

at 226

.
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data.'° The net result is an analysis that is laced with
guesswork and plagued by large uncertainties.'^
Nevertheless, since the agency can rarely avoid making a
decision, it uses the best information that it can assemble and
accepts the resulting uncertainties in its assessments and
predictions.
a.

Inadequate Cost and Economic Impact Studies

.

The agencies usually have sufficient resources to conduct
or contract for primary cost studies.
These consist largely of
predicting how the regulated industries will react to each of
the proposed alternatives for the standard and estimating how
much that will cost.'^ Cost estimates can be derived from
vendors of compliance equipment, from "tear down" studies that
the agency or its contractors conduct,'^
and from the
industry's own estimates of compliance costs.'" While it is
sometimes difficult to verify the accuracy of these
assessments,'*
they can usually be undertaken with some
measure of objectivity.
Even primary cost studies, however, can be difficult for
"performance standards," which give the regulated entities
great leeway in designing a compliance scheme, because the
agency cannot know in advance how the individual entities will
react to the standard.'^
The agency can, of course, make
90

Nichols Interview, supra note 84.

91

See

,

92

See

,

93

See, Chapter 3,
401-411 (FAA)

94

Hurter, Tolley & Fabian suggest that three broad
techniques exist for calculating the direct costs of
regulation:
"(1) the survey technique, (2) engineering
estimation, and (3) st^ti^ical estimation." Hurter,
Tolley St Fabian, Benefit-Cost Analysis and the Common
Sense of Environmental Policy in Cost-Benefit Analysis
(Continued on next page)

95

Ruhter Interview, supra note 84; Survey of Ten Agencies,
supra note 17, at 21-22; Chapter 3 at Notes 123-126

GAO Cost-Benefit Report, supra note 29, at

1.

Survey of Ten Agencies, supra note 17, at 20.
at Notes 315-324

(NHTSA) and at Notes

(FSIS)
96

See

,

Hall Hearings, supra -note 22, at 121 (testimony of
former Administrator, National
(Continued on next page)

Ms. Joan Claybrook,

.

REGULATORY ANALYSIS

22

"worst case" assumptions based upon the expensive technologies
that are known to be available, but this pessimistic approach
denies the agency any credit for flexibility when it later
compares costs to benefits.
Agency analysts also face great analytical difficulties in
assessing the cost of complying with regulations that may
require (either explicitly or implicitly) regulatees to
In many instances the
redesign production processes.'^
industries subject to the regulation may have been on the verge
of redesigning production process for market reasons unrelated
Regulatory analysts in the agencies thus
to regulation.^"
have great difficulty in "sorting out various costs
attributable to a specific regulation from those due to
changing market demand, other regulatory requirements or

94

(Continued from previous page)
Politics, Ethics and
and Environmental Regulation:
Methods (Swartzman, Giroff & Croke eds 1982)
[hereinafter cited as Hurter, Tolley & Fabian].
.

96

97

(Continued from previous page)
Highway Traffic Safety Administration, DOT); Survey of
A good example is
Ten Agencies, supra note 17, at 23.
the EPA task of assessing the costs of compliance with
See Chapter 3 at
National Ambient Air Quality Standards.
EPA sets ambient standards capable of
Notes 1038-1045.
protecting the public health with an adequate margin of
safety, but individual states determine how individual
polluters reduce emissions sufficiently to meet the
Although EPA offers some guidance to the
standards.
states, the states can vary widely as to the controls
This makes any calculation of the
that they impose.
costs of compliance with alternative ambient air quality
See Thomas Interview,
standards extremely complicated.
supra note 84.
R.

Litan and W. Nordhaus, Reforming Federal Regulation 14
[hereinafter cited as Litan & Nordhaus].

(1983)
98

An
See Survey of Ten Agencies, supra note 17, at 22.
example is the textile industry's reaction to OSHA's
cotton dust standard. While a certain amount of
production process redesign was required by the OSHA
standard, many companies would have been forced to retool
even in the absence of the regulation to reduce labor
Indeed, several textile
costs and other inefficiencies.
mills had already retooled by the time that OSHA
See, American Textile
promulgated the standard.
Manufacturers Institute, Inc. v. Donovan, 452 U.S. 490,
525 n. 43 (1981)
,

.
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broader-purpose redesign of production processes ." ^ ^ Because
of the analytical difficulties, regulatory analysts in the
agencies tend to use "worst case" assumptions, which ultimately
over-estimate compliance costs, sometimes by orders of
magnitude. ° °
Cost assessments can also be very difficult for large
standards that cut across several industries.
The costs of a
standard for the 8-10 copper smelters in the United States are
less difficult to assess than a hazard identification standard
that applies to thousands of firms in several standard
industrial categories.'"'
Even marginally sophisticated cost
analysis for these large standards consume large quantities of
an analyst's time and resources.'"^
Once primary costs are assessed, a good regulatory
analysis should undertake an assessment of the financial impact
of imposing those costs on the regulated entities.
This, too,
can be extremely complicated for several reasons.
Companies
are not always willing voluntarily to share financial
information with EPA, because many of them believe that
financial records are trade secrets that might find their way
into the hands of competitors.'"^
While many agencies have
statutory authority to demand financial information, many do
not.'"" Those agencies that do have statutory authority to
gather data must do so in industry surveys which, under the
Paperwork Reduction Act,'°^ must be approved by 0MB.
In the
recent past, 0MB has been very niggardly in approving such
surveys, thereby forcing agencies to make "ballpark" estimates
'

99

Survey of Ten Agencies, supra note 17, at 22.
See also
Merrill, Federal Regulation of Cancer-Causing
Chemicals, ch.l, p. 113 (Draft Report to the
Administrative Conference of the U.S., April 1, 1982)
[hereinafter cited as Merrill Draft]
R.

100

See, Survey of Ten Agencies, supra note 17, at 22-23;
Merrill Draft, supra note 96, at ch. 1, p. 113.

101

See

102

See generally McGarity, Media Quality, Technology, and
Cost-Benefit Balancing Strategies for Health and
Environmental Regulation 46 L. & Contemp. Prob. 159,
181-84 (1983) [hereinafter cited as McGarity, Media
Quality]

,

Silk Interview, supra note 84.
,

,

103

See, M.

104

See,

105

44 U.S.C.

Shapiro Interview, supra note 84.

Survey of Ten Agencies, supra note 17, at 21.
§§ 3501 et se^.

(1982).

,
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or "worst case" predictions that the regulated entities can
Even when the
take "pot shots" at in their public comments.
agency gains access to financial information, differing
accounting systems can prevent the agency from making accurate

predictions about how particular regulations will affect
individual companies.
Despite the foregoing difficulties with undertaking direct
cost and economic impact studies, an ideal regulatory analysis
would go further to predict indirect impacts, such as "effects
on prices, productivity, employment, capital availability,
research and innovation, balance of trade, and the supply of
energy and other scarce natural resources."'"^ These
projections, however, depend upon an extraordinarily
complicated array of unquantified and interrelated
factors.'"' A serious attempt to analyze these tertiary
impacts would take years and consume enormous resources, while
the factors would continue to change as the calculations were
Given real-world resource constraints, agencies can make
made.
only the crudest of estimates based upon broad assumptions
about economic behavior, none of which are really subject to
verification or rejection.'"^

106

House Comm. on the Judiciary Regulatory Procedure Act of
1982, H.R. Rep. No. 435, 97th Cong., 2d Sess. 42-43
See also
(1982) [hereinafter cited as H. Rep. 97-435].
Edwards & Sharkansky, supra note 3, at 190; Leone &
Jackson, The Political Economy of Federal Regulatory
The Case of Water Pollution Controls in
Activity:
Studies in Public Regulation, 232 (G. Framm ed 1981);
Survey of Ten Agencies, supra note 17, at 20; Merrill
Draft, supra note 96, at ch.l, p. 114; Litan & Nordhaus,
supra note 94, at 19.
,

.

For example, in order to project the number of firms
that might be forced out of an industry as a result
of a proposed regulation, an agency would have to
investigate not only the direct capital, operating,
maintenance and administrative costs, but also the
competitive situation in the industry (both current
and potential), the rate of return on investment
prevalent in the industry, the availability of
capital to firms in or desiring to enter the
industry, just to mention a few of the influential
factors

107

See also
Survey of Ten Agencies, supra note 17, at 20.
GAO Cost-Benefit Report, supra note 29, at 11.
108

See,

Survey of Ten Agencies, supra note 17, at 20.
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b.

Inadequate Benefit Studies

.

The analytical difficulties that plague cost and economic
impact assessments pale by comparison the problems of
objectively analyzing the benefits of many regulations.'"'
The nature of the benefits of regulation varies considerably
with the nature of the particular regulatory effort. The
discussion that follows will therefore focus upon three
different kinds of regulation:
(1) economic regulation; (2)
civil rights regulation; and (3) health, safety, and
environmental regulation.
i

.

Economic Regulations

.

Although the benefits of economic regulation are perhaps
the easiest to assess, even they are often very difficult to
quantify.
The benefit of reducing monopoly or oligopoly power
is simply the value of those goods that would have been
produced in a free, unimpeded market. While relatively
sophisticated models exist for calculating these benefits,''"
disagreement still exists over many of the assumptions that
they employ.
The value to consumers of accurate
information about products and investment securities is much
'

'

'

109

See, H.Rep. 97-435, supra note 103, at 42-43 ("Benefits
are those results intended by the statute, and may
include not only improvements in health, safety,
environment, and welfare, but also other significant
non-health values such as civil rights or increased
freedom of choice.
Benefits might also include the
shifting of an economic burden to those who gained from

particular activity.")
110

See e.g.
Keeler, The Revolution in Airline Regulation in
Case Studies in Regulation Revolution and Reform (L.
Weiss and M. Klass eds
1981); Keeler, Airline Regulation
and Market Performance
1972 Bell J. Econ. 399;
Friedlaender, Equity, Efficiency, and Regulation in the
Rail and Trucking Industries in Case Studies in
Regulation Revolution and Reform (L. Weiss and M. Klass
eds. 1981); A. Friedlaender and R. Spady, Freight
Transportation Regulation: Equity, Efficiency and
Competition (1981); Braeutigan, The Deregulation of
Natural Gas in Case Studies in Regulation Revolution and
Reform (L. Weiss and M. Klass eds. 1981); P. McAvoy and
R. Pindyck, Price Controls and The Natural Gas Shortage
,

.

,

(1975).
111

a

Braeutigan, supra note 107,
supra note 2, at 213.
See,

at 162;

Benveniste,

^

.
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At the very least such a calculation
harder to calculate.
would require an estimate of the amount of consumer dollars
For any
lost to fraud in the absence of regulation.''^
particular regulation this estimation would be very difficult
to verify empirically, because the regulations are prophylactic
in nature.
Similarly, regulations aimed at maintaining adequate
consumer services have benefits that are very difficult to
The benefits of obtaining a diversity of views in
calculate.
television programming or the benefits of ensuring continuing
rail service to particular shippers are not easy to
Likewise, the benefits of deregulatory
quantify.''"
initiatives that result in better service or lower prices (e.g.
airlines or telecommunications deregulation) are not easily
reduced to precise dollar values.''^
'

'

ii

.

Civil Rights Regulations

.

The value of regulations aimed at providing equality of
opportunity for victims of racial, religious, sexual, and
national origin discrimination is not easily converted to
dollar amounts.''^ Although a theoretical literature exists
there are few.
on the inefficiencies of discrimination,
'

'

^

112

See 1981 H.R. 746 Hearings, supra note 11, at 259
(testimony of Securities and Exchange Commission) ("it is
difficult or impossible meaningfully to estimate all of
.").
the direct and indirect effects of SEC rules.
,

.

.

1981 H.R. 746 Hearings, supra note 11, at 878
(testimony of Commodity Futures Trading Commission).
(CFTC rules are "prophylactic in nature and are designed,
among other things, to prevent market manipulation,
protect fiduciary relationships, and deter fraud in the
sector of the economy affected with a national public
Quantification of the benefits of such rules
interest.
is difficult.")

113

See,

114

See,

115

See 1981 H.R. 746 Hearings, supra note 11, at 280
(testimony of Federal Communications Commission).

116

Rabkin, Office for Civil Rights in the Politics of
Regulation, 347 (J. Wilson, ed. 1980).

117

Arrow, The Theory of Discrimination in Discrimination in
1973)
Labor Markets 3 (D. Ashenfelter & A. Rees eds
[hereinafter cited as Arrow, Discrimination]

1981 H.R. 746 Hearings, supra note 11, at 280
(testimony of the Federal Communications Commission)
,

.

.
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if any, models to predict the exact extent to which allocative
efficiency would be enhanced by various antidiscrimination
devices.''" For example, the Office of Federal Contract
Compliance Programs in the Department of Labor, which has
responsibility for policing possible discrimination among
federal contractors, proposed to amend its antidiscrimination
regulations to reduce the burdensomeness of the existing
regulations and to reduce or eliminate some of the existing
affirmative action requirements. While the Preliminary
Regulatory Impact Analysis that accompanied the proposed rule
changes contained several fairly sophisticated estimates of
benefits of the amendments in terms of reduced costs to
regulated industries, it made no effort to assess the costs to
the beneficiaries in terms of the reduced capability of the
office to detect discrimination and the loss to beneficiaries
due to reduced affirmative action requirements.''^
Whether or not rules against discrimination increase
society's net resources, the value of such regulation goes more
to unquantif iable notions of justice, fairness, and
autonomy.'^" Even if no attempt were made to place a dollar
value on the benefits of such rules, it would be very difficult
to quantify these values.
There are no scales; there are no
units of measurement; and there are no standards of comparison
Yet these are precisely the tools that comprehensive analytical
rationality requires if it is to be useful in guiding
decisionmakers to rational regulatory results.

iii
Health, Safety, and Environmental
Regulations
•

118

Indeed, it has been suggested that if there is in fact a
"preference for discrimination" among some, then
allocative efficiency may well decrease as a result of
(Continued on next page)

119

See, Department of Labor, Preliminary Regulatory Impact
Analysis on Proposed Office of Federal Contract
Compliance Regulations (undated).

120

See, Sunstein, Cost-Benefit Analysis and the Separation
of Powers
23 Ariz. L. Rev. 1267, 1275 (1981).
,

121

For a larger elaboration upon the informational problems
involved in benefits assessment for health and
(Continued on next page)
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interrelationships between toxic substances and health and
poorly understood,
environmental effects are at present very
^
Similarly, the
^
and they may never be well understood.
benefits of workplace and highway safety regulations are often
'^^
very difficult to predict.
The best source of information on the health and
environmental effects of private activities subject to
regulation would be controlled studies done on human beings or
Ethical considerations, however,
in the natural environment.
and
preclude many kinds of experiments with human beings,'^"
experiments on disruptions of natural ecosystems are very
^

118

121

(Continued from previous page)
rules prohibiting racial, sex, national origin, and
religious discrimination in the workplace and other
Arrow, Discrimination, supra note 114.
arenas.
(Continued from previous page)
environmental regulations see McGarity, Media Quality,
supra note 99, at 183-87; Leape, Quantitative Risk
Assessment in Regulation of Environmental Carcinogens 4
For a more optimistic
Harv. Envtl. L. Rev. 86 (1980).
view see Lave, supra note 41; Lave, Introduction in
Quantitative Risk Assessment in Regulation (L. Lave ed.
1982) [hereinafter cited as Lave Introduction]
,

,

122

See generally McGarity, Media Quality, supra note 99;
Weinberg, Science and Trans-Science 10 Minerva 209
(1972); Lovins, Cost-Risk Benefit Assessments in Energy
Policy 45 Geo. Wash. L. Rev. 911, 925 (1977). Merrill
Draft, supra note 96, at ch.l, pp. 43-100; Office of
Technology Assessment, Technologies for Determining
Cancer Risks from the Environment ch.3 (1981)
Swartzman,
[hereinafter cited as OTA Cancer Report]
Cost-Benefit Analysis in Environmental Regulation:
Sources of the Controversy in Cost-Benefit Analysis and
Politics, Ethics and Methods
Environmental Regulations:
1982).
53, 62 (D. Swartzman, R. Liroff, K. Croke eds
,

,

,

.

.

123

See, Conflict of Interest Hearings, supra note 8
(testimony of Ms. Joan Claybrook, former Administrator,

NHTSA)
124

See generally Protection of Human Subjects, 45 C.F.R. 46
The Review Process
(1981); Cowan, Human Experimentation:
in Practice
25 Case W. Res. L. R. 533 (1975); Dyck and
Richardson, The Moral Justification for Research Using
Human Subjects in Use of Human Subjects in Safety
Proceedings of a
Evaluation of Food Chemicals:
Conference 724 (1967).
.

,
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difficult to design and conduct .' ^ ^
Epidemiological studies
of groups of humans, such as workers, who have received greater
than normal exposures to chemicals can provide some direct
evidence of risk, but these studies are notoriously
inconclusive. ^ ^
Information on the causes of automobile
accidents is similarly elusive and of varying quality.'^'
Even information on relatively straightforward benefits, such
as the effects of corrosive pollutants on metals, is very
difficult to come by.'^' Consequently, very little direct
evidence on the benefits of health, safety and environmental
regulation is available to agency analysts.'^' Analysts at
the Environmental Protection Agency, for example, routinely
complain about the lack of available information on
•

125

See, e^.
Alexander, Ecological Consequences of Genetic
Engineering:
Reducing the Uncertainties 1 Issues in
Science and Technology 57 (1985); Sharpies, Spread of
Organisms with Novel Genotypes:
Thoughts From an
Ecological Perspective (1982); Hearings on the
Environmental Implications of Genetic Engineering Before
the Subcomm. on Investigations and Oversight and the
Subcomm. on Science, Research and Technology of the House
Comm. on Science and Technology, 98th Cong., 1st Sess. 22
(1983) (testimony of Frances E. Sharpies); Gelpe &
Tarlock, The Uses of Scientific Information in
Environmental Decisionmaking 48 S. Cal. L. Rev. 371
,

,

,

(1974).
126

supra note 35, at 740-41; Merrill Draft,
supra note 96, at ch.l, p. 45-56; Scientific Bases for
Identification of Potential Carcinogens and Estimation of
Risk, 44 Fed. Reg. 39,858 (1979); 45 Fed. Reg. 5,009
(1980) [hereinafter cited as IRLG Report].

127

See, Hitchcock Interview, supra note 73.
See, Hall
Hearings, supra note 22, at 121 (testimony of Joan
Claybrook, former Administrator, NHTSA)
and at 357
(testimony of Dr. Bertram Dinman, Vice President for
Health and Safety, Aluminum Company of America) ("[Y]ou
tend to, in some cases, to exaggerate because even subtly
your point of view intrudes; also because you've got to
live with the fact if you overestimate on budget, you are
not in bad shape.
If, however, you underestimate a
budget, you're in bad shape.").

See, McGarity,

,

128

See, Baram, Cost-Benefit Analysis:
An Inadequate Basis
for Health, Safety and Environmental Regulatory
Decisionmaking 8 Edology L. Q. 473, 483 (1980).

129

See, Lave,

;

supra note 41, at 33-34.

"
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cause-effect relationships between toxic chemicals and human
health.

^'°

While tests in surrogate systems, such as animals and
greenhouses are often available, they are not directly relevant
For example, cost
to the human or environmental experience.
considerations force laboratory animal studies to use
artificially high doses of toxic substances in tests designed
Reliance
to assess their safety in humans or the environment.
upon animal studies for analyses of the benefits of health and
environmental regulations raise important questions concerning
the appropriateness of particular species, validity of test
designs, applicability of exposure routes, and a host of other
technical considerations that cloak the analytical enterprise
Finally, animal studies are very
in huge uncertainties.'''
expensive, and they are beyond the economic capacity of most
agencies
Even if the scientific basis for assessing the health and
environmental risks was better established, agency analysts
would still encounter difficulties in gathering information on
the extent to which humans and the environment are exposed to
EPA, for example, has devised elaborate
those activities.'''
dispersion models to predict the concentrations of air and
water pollutants that result from various regulatory
requirements, but these models are plagued with large
uncertainties
.

'

'

'

'

.

130

See, Luken Interview, supra note 84; Telephone Interview
with Mr. Arnold Kuzmak, Director, Office of Program
Development and Evaluation, Office of Drinking Water,
Office of Water, EPA, May 22, 1984 [hereinafter cited as
See
Kuzmak Interview]; Ruhter Interview, supra note 84.
Grubb & Whittington, supra note 56, at 25. Council on
Wage and Price Stability, Executive Office of The
President, A Review of the Regulatory Interventions of
The Council on Wage and Price Stability 1974-1980 26
(January 1981) [hereinafter cited as 1981 CWPS Report]

,

.

131

See generally McGarity, supra note 35; Merrill Draft,
supra note 96, at 58-71; IRLG Report, supra note 123.

132

See, McGarity and Shapiro, The Trade Secret Status of
Reforming Agency
Health and Safety Testing Data:
(Continued on next page)

133

134

,

.

See McGarity, Media Quality, supra note 99, at 138;
Merrill Draft, supra note 96, at ch.l, pp. 74-82.
,

See, McGarity, Media Quality, supra note 99, at 181-82,
1985.
See generally text accompanying notes 152-160,
,

infra

.
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Regulatory analysts face even greater analytical
difficulties in assessing the remote and indirect benefits
of
regulation.
it is very difficult to calculate the
emotional benefit to people of knowing that the Great
Lakes and
Galveston Bay are being protected from destruction
by water
pollution.
These benefits are not reflected in simple
surrogates, such as market prices of surrounding land.
An
analyst could attempt to assess such remote and
indirect
benefits by conducting a nationwide survey, and
asking the
interviewees how much they valued clean lakes and
bays, but the

pain and suffering attributable to environmental
and
workplace-induced diseases. '^^
Perhaps for these reasons, the agencies have
been slow in complying with Executive Order 12291 generally
's require)
equirement
that they undertake benefits analyses for their
majo r
rules.
In addition to frustrating agency
gency analyst
analysts and 0MB

^32

(Continued from previous page)
Disclosure Politices. 93 Harv. L. Rev. 837, 849
(1980)
(estimating costs of animal tests ranging from 5-7
million dollars); Merrill Draft, supra note
96, at ch 1
p. 59 (estimating costs of $500,000).

135

See, Costle, Environmental Regulation and Reau latnrv
Reform, 57 Wash. L. Rev. 409, 416-17, 420
(1982).

136

Costle, supra note 132, at 416-17; Baram, supra
note
at 482; National Academy of Sciences,
Institute of
Medicine, Costs of Environment-Related Health
Effects
(1981)
|||,
125,

137

Very few of the RIAs for major rules in USDA
contain
benefits analyses.
See, Chapter 3, at Notes 215-255
The National Highway Traffic Safety Administration
and
FAA, in the Department of Transportation,
on the other
hand, attempt to prepare complete benefits
analyses for
all RIAs.
See, Chapter 3, at Notes 503-515
The
Occupational Safety and Health Administration has
attempted to monetize the benefits of its standardsnot
See, Chapter 3, at Notes 745-750.
While EPA analysts
initially did not attempt to quantify benefits in
some of
their programs, the Office of Policy Planning
and
Evaluation has more recently begun to insist that
regulatory analysts in the program offices prepare the
benefits analyses, even if the benefits analyses
cannot
(Continued on next jpage)
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reviewers, this failure to prepare benefits analysis has
contributed to the impression that the agency analyses focus
predominantly upon the costs of their regulations to the
exclusion of benefits.'^"
c.

Conclusion

.

Many of the informational impediments to regulatory
Agency analysts will always
analysis are simply intractable.
economic
be plagued with inadequate information on tertiary
of
impacts and primary health, safety and environmental impacts
level
upper
and
analysts
Agency
initiatives.
rulemaking
decisionmakers will simply have to accept these informational
Still, some
limitations and the consequent uncertainties.
initiatives can be undertaken to improve the quality of the
information available to the agencies.
On the cost side of the ledger, trade secrecy claims
should never shield relevant information from regulatory
decisionmakers. While the sort of financial information that
is
is necessary to an adequate economic impact study
unquestionably entitled to protection from disclosure to
competitors, it should not be shielded from agency regulatory
Analysts are capable of "sanitizing" the information
analysts.
can be used in regulatory analysis documents without
it
so that
Trade secrets and commercial and
revealing trade secrets.
propriety data are likewise protected from disclosure under the
Freedom of Information Act.*'' Regulated companies should
not be allowed to sit back and fire "pot shots" at agency
economic impact assessments if they are unwilling to share
accurate financial data with the agency.
The Office of Management and Budget could play a role
enhancing the quality of economic impact data available to the
agencies by allowing agencies some leeway under the Paperwork
Reduction Act to acquire such information in industry surveys.
The Paperwork Reduction Act has the laudable goal of preventing
agencies from harassing regulated companies with unnecessary
paperwork requirements, and 0MB should carefully police agency
information request to prevent undue paperwork requirements.
But information is the life-blood of any regulatory effort, and

m

137

(Continued from previous page)
be used in the decisionmaking process.

See

,

Chapter

3

Notes 1245-1307.
138
139

See

,

Costle, supra note 132, at 420.

Chrysler Corp. v. Brown, 441 U.S. 281 (1979); National
Parks and Conservation As,sociation v. Morton, 498 F. 2d
765 (D.C. Cir. 1974); Public Citizen Health Research
Group V. F.D.A., 704 F. 2d 1280 (D.C. Cir. 1983).

at

232

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

industry-wide surveys are often the only effective
mechanism
that agencies have for acquiring accurate
financial impact
data.
0MB should therefore allow agencies to

conduct
well-conceived economic impact surveys.
Agencies could further enhance the quality of
economic
impact and benefits analyses by coordinating
research efforts
with analytical needs.
While some agencies, such as the
National Highway Traffic Safety Administration
carefully
research efforts with their rulemaking needs/
n^hlfe'^H^^
others have ^K^'''
been less adept.
For example, the
Safety and Health Administration has long had Occupational
difficulty in
coordinating research and rulemaking activities with
the
National Institute for Occupational Safety and
Health, perhaps
because the two entities are in entirely different
Departments
Even withm organizationally simple agencies
such as EPA
coordination efforts are uneven.
employees in charge of agency research efforts
.h
i^^k"""^
should
be included on subordinate decisionmaking
bodies (i e
work group and rulemaking teams) from the very
first so that"
they may respond to the research needs of
the technical staff
and the agency's regulatory analysts.
In addition, agency
regulatory analysts should have a role in defining
overall
research priorities. According to some agency
research efforts aimed at assessing benefits andanalysts
costs of
regulations have
the past played second fiddle to arcane
research
Unlike the major research funding organizations,
^^^t°"^l Science Foundation and the National Cancer
?n^hi^,%o
Institute, regulatory agency research offices
have a
responsibility to devote their limited resources
to producing
information that can be useful in agency rulemaking
efforts
In the final analysis, agencies will
never have
information, even if all of the above recommendations enough
are
implemented.
It is in the nature of the regulatory
beast that
decisionmakers will have inadequate information
subject analytical efforts to huge uncertainties.resources that
This
°' '"'''' '" "°' ^'""^'^ '° ^^^"^^ ^"^ the
nefrfuture.""""^

m

4.

Bias in Cost and Benefit Studies

.

impediment to analysis that goes considerably
beyond
r^^m./"
complaints
about information inadequacy is the suggestion
that
the information available to the agency may
be biased toward
particular regulatory results.
This observation occurs
frequently in the literature on regulatory
analysis,'^" and

140

See,

Swartzman, supra note 119, at 61-63; Benveniste
supra note 2, at 148.

.
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Any analytical
in fact.
in
regime that depends upon information from sources interested
bias in the
the regulatory outcome must expect to encounter
As we have seen,
information that those sources submit.''
dictates
rarely
agency
the
to
available
the information
particular regulatory results. The agency analysts must make
predictions about the way that regulated entities and the
and
market generally will react to various regulatory options,
these predictions in turn depend upon assumptions and
projections from existing data. When a party with an interest
data and
in the outcome of the regulatory activity submits
party to cast its submissions
analysis, it is natural for that
'"^
in the most favorable light.
^
This is probably not a matter of lying or intellectual
adversarial
Any participant in a potentially
dishonesty.
that
process will have a natural tendency to make assumptions
hire
will
party
A
results.""
regulatory
yield favorable
that
experts who exercise their professional judgment in a way
Given the dearth
reflects that party's view of the world.'"'
it appears to have some basis

-,

-,

-,

141

142

After a series of hearings on cost-benefit analysis.
Representative Eckhardt concluded sadly that in many
cases "the most important fact to know about any
cost-benefit analysis was who paid for it." Conflict of
Interest Hearings, supra note 8, at 683.
See, Hall Hearings, supra note 22, at 136 (testimony of
Ms. Joan Claybrook, former Administrator, NHTSA)
(referring to "cooperative research" projects between
NHTSA and the Motor Vehicle Manufacturers Association).
See also Hall Hearings, supra note 22, at 224 (testimony
of Mr. Clarence Ditlow, director. Center for Auto
Safety); Nager, Bureaucrats and the Cost-Benefit
Chameleon Reg. 37, 40 (Sept. /Oct. 1982).
.

,

143

See generally

,

Merrill Draft, supra note 96, at ch.l,

p.

116.
144

145

See, Survey of Ten Agencies, supra note 17, at 23-26.
Hall Hearings, supra note 22, at 600 (testimony of Joseph
Cannon, Associate Administrator for Policy and Resource
Management, EPA), and at 121 (testimony of Ms. Joan
Claybrook, former Administrator NHTSA)
See, Bell's Academic Ties, Wash. Post, Dec.
Conflict of Interest Hearings,
Gl, Col. 1.

4,

1984,

at

supra note 8;
Mixmatches, Less
Breyer, Analyzing Regulatory Failure:
Restricted Alternatives and Reform 92 Harv. L. Rev. 549,
572 (1979); Senate Study on Federal Regulation, supra
(Continued on next page)
,
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of available information on most regulatory
issues, however
analysts do not have the luxury of ignoring studies
simply
because they come from sources with an interest in
the outcome
of the proceedings.'^
Yet the possibility of bias in regulatory analysis
poses a
genuine threat to its viability as a decisionmaking
tool.
If
in fact, systematic biases are built into
the process of
applying comprehensive analytical rationality to
regulatory
decisions, then either the beneficiaries of regulation
or the
regulatees will not view it as a neutral decisionmaking
tool
and will therefore be unwilling to accept the
legitimacy of
'^^

decisions that draw heavily upon analysis.
Public interest group participants in the regulatory
process, for example, frequently complain that the
agencies
rely too heavily upon cost studies submitted by
the regulated
industries.
They point out that cost estimates often
depend heavily upon information that is exclusively
in the
hands of the regulated industries and therefore
not subject to
independent verification.'^^
Double-counting of costs and
tailing to take into account costs savings from
retooling and
mass production of health and safety technologies
are
frequently cited criticisms .' ° Public interest qrouD
^

145

146

(Continued from previous page)
note 21, at 84-85; S. Rep. 97-284, supra note
6, at 91;
1981 Regulatory Reform Hearings, supra note 20, at
225
(testimony of General Accounting Office); Benveniste
supra note 2, at 21.
See, Hammond & Adelman, Science, Values and Human
Judgment in Judgment and Decision in Public Policy
Formation 119 (1978); Merrill Draft, supra note 96

ch.l, p.

112.

at

147

See, M. Green & N. Waitzman, Business War on
the Law:
An
Analysis of the Benefits of Federal Health/Safety
Enforcement (1979) [hereinafter cited as Green &
(Continued on next page)

148

See, Hall Hearings, supra note 22, at 224
(testimony
Clarence Ditlow, director. Center for Auto Safety), atof
(Continued on next page)

149

Hall Hearings, supra note 22, at 369 (testimony
of James
English, United Steelworkers) (inability of labor
unions
(Continued on next page)

150

Survey of Ten Agencies, supra note 17, at 23.
See, Hall
Hearings, supra note 22, at 369-70 (testimony
oF^ames
English, United Steelworkers).

.

.

.

.
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set of
observers have also noted that companies may use one
agencies and another
cost assessments when dealing with federal
set of estimates when communicating with their
Regulatory analysts in the agencies
shareholders.^'^
that
recognize the potential for bias in the cost information
Many analysts, though, do not believe that
they receive.'''
integrity of
the potential for bias poses great threats to the
because they believe that they
the regulatory process,'''

147

(Continued from previous page)
Hall Hearings, supra note 22, at 369
Waitzman]
(testimony of Mr. James English, United Steelworkers)

148

(Continued from previous page)
(testimony of Joan Claybrook, former Administrator
and at 369 (testimony of James English, United
NHTSA)
Steelworkers)

;

189

,

(Continued from previous page)

149

claimed
to verify industry cost estimates because of
confidentiality)

151

152

746
See, Green & Waitzman, supra note 144; 1981 H.R.
Hearings, supra note 11, at 422 (testimony of Congress
Watch)

Being quite candid, from time to time I have seen
estimates of costs which probably are a little bit
One study we did
higher than costs might really be.
on a set of regulations took the industry estimate
of costs, the agency estimates of costs for past
actions, and looked at them, and we found that the
agencies estimate of cost was, in all but one case,
closer to the actual costs of the regulation
imposed, and even the agency costs were sometimes
greater than the actual costs that resulted from the
regulation.
Hall Hearings, supra note 22, at 600 (testimony of Mr.
Joseph Cannon, Associate Administrator for Planning and
See also Costle, supra note
Resource Management, EPA).
to
132, at 415 (both industry and government have tended
over-estimate the costs of such regulation); Ruhter
Interview, supra note 84; Survey of Ten Agencies, supra
See,
note 17, at 21; Gass Interview, supra note 85.
(Continued on next page)
,

153

Ruhter Interview, supra note 84; 1981 Regulatory Reform
Hearings, supra note 20, at 255 (testimony of General
(Continued on next page)
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can independently verify industry-submitted
cost estimates
carefully scrutinize data and
analvses^;h^r^oL^r^^^^\"^''^^
analyses that come from interested parties.
Some agencies
however, do not have authority to gather
information from the
regulatees and are therefore hampered in their
attempts to
assess the accuracy of industry-submitted
information '''
In addition to monitoring information
from potentially
agencies can reduce the impact of
ni!!^K/°K^''^\'^^^^^''^^y'
possible
bias by collecting information from multiple
sources
For example, to check the accuracy of
industry
submitted cost data on pollution control technologies,
an
agency could consult vendors of those technologies.
may be biased, however, because the pollution This
control
wonH""^
vending industry has an economic interest in
government
regulations requiring industries to install
pollution
devices.
working with both sets of potentially biased control
data?
the agency can perhaps make a more accurate
cost projection
In extreme cases, agencies can contract
for independent studies
to verify or refute studies from potentially
biased
Agencies can also reduce the possibility of biassources
in
regulatory analysis documents by exposing all
information to full public scrutiny.''^ Yet submitted
interested
members of the public cannot critically examine
the factual
°^ regulatory analysis documents if the documents
!^n
nn^'^^i"^^
do not make accurate citations to the
information upon which
the agencies rely.
Surprisingly, many regulatory analysis
documents do not contain clear references to
supporting
information, thereby hindering independent
assessment of their
validity.
This impediment to public scrutiny can be

152

(Continued from previous page)
generally Chapter 3 at Notes 116-186 (FSIS, AMS,
APHIS,
ACSS), Chapter 3 at Notes 315-420 (NHTSA, FAA)
Chapter 3
(Continued on next page)
.

,

153

(Continued from previous page)
Accounting Office Relating Statements of 0MB
officials)S. Rep. 97-284, supra note 6, at 89.

154

See,

155

1981 Regulatory Reform Hearings, supra note
20,
(testimony of General Accounting Office).

156

See, S. Rep. 97-284, supra note 6, at 91;
GAO
Cost-Benefit Report, supra note 29, at 241.

157

See, Lyndon Baines Johnson School of Public
AQffairs
Federal Regulatory Reform Programs and the Use
of
(Continued on next page)

Survey of Ten Agencies, supra note 17, at 21.
at 241

.
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eliminated very easily if agencies carefully identify all
sources of information upon which they rely and make copies of
the original studies available in the rulemaking file.
The scientific community has for centuries attempted to
ensure against bias in reported data by subjecting scientific
Several statutes require that
studies to peer review.
scientific studies supporting regulations likewise experience
Although no statute currently requires that
peer review.'^"
agencies subject regulatory analysis documents or the studies
underlying those documents to peer review, agencies that
suspected potential bias in supporting studies could do so
Agencies could establish advisory committees to
voluntarily.
review submitted information and regulatory analysis
^
or they could establish less formal review
documents,
mechanisms whereby documents were circulated to independent
Outside peer reviewers could be charged
analysts for review.
with skeptically examining submitted information and probing
When questions
assumptions for weak spots and policy biases.
arise about the possibility of bias in information, agencies
should consider circulating the information to experts for peer
review of its validity.
Finally, agencies should experiment with cooperative
regulatory impact assessments. Under this novel approach,
representatives from the agency and all affected parties would
review the available information, assess its strengths and
weaknesses and agree upon the extent to which it should be
The experiment
relied upon in regulatory analysis documents.
could go even farther and establish cooperative mechanisms for
'

152

157

^

(Continued from previous page)
and Chapter
(OSHA)

at Notes 652-714
(EPA)

,

3

at Notes 937-1147

(Continued from previous page)
Cost-Benefit Analysis 36-38 (1984) [hereinafter cited as
LBJ School Report]; Survey of Ten Agencies, supra note
The author's experience in reading many
17, at 21-22.
regulatory analysis documents in connection with this
Report also bears out this observation.

158

See, Clean Air Act § 109(d), 42 U.S.C. § 7409(d) (1982);
Federal Insecticide, Fungicide and Rodenticide Act §§
6(b) & 25(d), 7 U.S.C. §§ 136(b) 8. 136w(d) (1982).

159

See Administrative Conference Recommendation No. 82-5, 1
C.F.R. § 305.82-5 (1984) (recommending peer review of
experimental findings and scientific judgments involving
carcinogens through expert advisory panels); Merrill
Draft, supra note 96, at 48-86.
,
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setting the research agendas for future rulemaking
initiatives. ^ °
Cooperative regulatory analysis will not work for every
rulemaking initiative.
For example, it is not likely to be
successful for rules involving numerous affected parties.
Too
many parties in a cooperative effort reduce the likelihood of
the consensus-building that is vital to such an effort.
More
importantly, cooperative analysis can only work in an
atmosphere of mutual trust, an atmosphere that is not likely to
exist in a regulatory program that has historically been
characterized by highly adversarial rulemaking proceedings.
Finally, a cooperative regulatory impact assessment process
will only work if there exists some agreed upon mechanism for
preparing the analysis in the absence of consensus.
Cooperative regulatory analyses may be doomed to failure
in the highly charged atmosphere of many major rulemaking
initiatives.'^'
Nevertheless, it is probably worth an
'

160

The Administrative Conference has recommended that
federal agencies consider using regulatory negotiation as
a means of drafting for agency consideration the text of
a proposed regulation.
It has also recommended
procedures for regulatory negotiation. Recommendation
82-4, 1 C.F.R. § 305.82-4 (1984).
The recommendations
here apply to the more limited process of drafting
regulatory analysis documents.

161

One attempt at cooperation in rulemaking is EPA's
"regulatory negotiation" project that is administered by
the Office of Policy, Planning and Evaluation.
The
purpose of this project is to attempt to bring diverse
parties together prior to a rulemaking effort to agree
upon the content of the proposed regulation.
While it
has been subject to some criticism, see Inside EPA, Nov.
12, 1982, at 2, it has proved successful in at least one
effort involving the agencies regulations for granting
emergency exemptions for unregistered uses of pesticides.
It is too early to tell if the project will ultimately be
successful.
See generally Inside E.P.A., Nov. 12, 1982,
at 2; Levin, Roth To Introduce Bills
Prod. Safety &
Liab. Rep. (BNA) 464 (June 12, 1981); EPA Rule
Negotiation Project Seems to Meet Expectations of
Participants, Ruckleshaus Says [Current Developments]
Env't Rep. (BNA) 889 (Oct. 5, 1984); Procedures for
Negotiating Proposed Regulations (Recommendation No.
82-4) 1 C.F.R. § 305.82-4 (1984); Mediation Group Reaches
No Concensus on Benzene Standard O.S.H. Rep. (BNA) 347
(Sept. 27, 1984); Schatzow Fades After Tough Opener in
Section 18 Committee Meeting Pesticide & Toxic Chemical
News, Oct. 3, 1984, at 7.
.
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All parties to a proceeding have an interest in_
attempt.
providing the decisionmaker and the public with an objective
While absolute
assessment of the impacts of regulations.
objectivity is impossible, cooperative risk assessment has the
potential for at least assuring the affected parties that the
assessments are not systematically biased.
5

Inadequate Models.

.

When the analyst lacks adequate information, he or she
Models
or models.
must resort to approximations of reality
take existing data and extrapolate them to areas where no data
For example, while the primary costs of a particular
exist.
regulation can often be calculated with real-world information
about the price of existing control technologies, secondary
impacts, such as the impact of the regulation on the price of
products produced by the regulated industry, invariably require
Similarly,
analysts to develop and apply mathematical models.
while the toxic effects of a chemical substance at high
exposure levels in laboratory animals can be directly observed
through testing, agencies must use risk assessment models to
extrapolate to possible human health effects at low exposure
levels. "'
For many natural phenomena, such as planetary motion, the
For
available models are very good approximations of reality.
other phenomena, such as pollutant dispersion and
macro-economic trends, the existing models are highly
Unfortunately, most of the phenomena of
inaccurate. ^ ^
interest to the regulatory analyst fall into this latter
The extraordinary complexity of social and
category.
environmental phenomena confound attempts to create
Scientists and
mathematical approximations of reality.'^"

—

'

162

See generally Leape, supra note 118; McGarity, supra
note 35, at 734-35; Merrill Draft, supra note 96, at
83-100.

163

See, Risk Assessments Should Not Be Used for Cost-Benefit
Decisions, Panel Told BNA Environment Reporter (Current
Developments), October 31, 1981, at 820; Large
Discrepancy in Cancer Risk Estimates Said a Result of
Mathematical Model Choice BNA Environment Reporter
(Current Developments), September 14, 1984, at 769.

,

,

,

164

Banfield, supra note 59, at 9; Moore, Statesmanship
in a World of Particular Substantive Choices in
Bureaucrats, Policy Analysts, Statesmen: Who Leads? 21,
25 (Goldwin ed. 1980); Telephone Interview with Mr.
Robert P. Beliles, Office of Risk Assessment, Directorate
(Continued on next page)

See

,
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economists are only beginning to think about how to model
many
phenomena of direct relevance to policymakers, such as
the
effects of pollutants on natural ecosystems and the
intra-mdustry competitive effects of regulations. Analysts
have made commendable attempts to create sophisticated
computer
models of reality, stretching available knowledge to
its
limits.
But the products of these efforts still leave much
to
be desired.
The difficulties that arise in deriving models for
complex
natural and economic phenomena force analysts to make
very
large, and^often very questionable, assumptions
about
reality.
Depending upon the assumptions that go into the
models, their predictions can vary dramatically.
For example
the predictions of cancer risk assessment models
can vary over
.''
ten orders of magnitude
'
Regulatory analysts are often
forced by the inadequacy of existing data to make
"worst caseassumptions about the costs and benefits of regulatory
alternatives.
Worst case assumptions skew the predictions
of costs and benefits toward the extremes,
thus providing a
distorted picture to the decisionmaker.''"
Cost and benefit projections are highly sensitive
to
assumptions that underlie the models that the regulatory the
analysts employ. ''' Very minor changes in assumptions
can
(Continued from previous page)
164

of Health Standards Programs, Occupational
Safety and
Health Administration, DOL, July 23, 1984 [hereinafter
cited as Beliles Interview].

165

See, Merrill Draft,

supra note 35.

supra note 96, at 89-92; McGaritv
"^

'

166

See, Comment, The Significant Risk Requirement
in OSHA
Regulation of Carcinog ens. 33 stPin t. pow gc;^
(1981)
[hereinafter cited as Stanford Comment]. Merrill Draft
supra note 96, at ch.l, pp. 91, 94; OTA Cancer
Report,
supra note 119, at Ch. 5.

167

See, Survey of Ten Agencies, supra note 17, at
23;
Council on Environmental Quality Regulations, 40 C.F
S
R
1502.
22(b) (1984); Merrill Draft, supra note 96, at
ch.l, p. 92.
See generally Comment, Update:
The NE PA
W orst Case Analysis Regulation 14 Env. L. Rpt
r 10267
(Continued on next page)
.

,

168

See,

169

|ee,

Lave Introduction, supra note 118, at

'

3.

1981 Regulatory Reform Hearings, supra note 20
(testimony of Mr. Lester Lave, Brookings Institution);
Nager, supra note 139.

.
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And to a
have major effects on a model's predictions.''"
large extent, the regulatory analysts are responsible for
making the crucial assumptions that permeate the models that
they use.
Simplification
Models tend to oversimplify reality.
begets inaccuracy, and inaccuracies grow as a model's
projections get farther and farther from the real-world
Nevertheless, the results of the modeling effort
data.'''
are often stated with deceptive precision, leading
decisionmakers to believe that they know more than they really
At their best, sophisticated models may be only
know.''^
Pushed past their considerable
marginally informative.
limitations they can work positive harm upon the decisionmaking
process
Because modeling is an essential tool of the regulatory
analyst's trade, agencies that desire to make effective use of
analysis should continue to support research into modeling for
In addition, periodic
purposes of regulatory analysis.'''
meetings or symposia of government regulatory analysts could
facilitate exchanges of ideas on how to model complicated
phenomena and how to improve existing models.''"
Modeling does, however, have the potential to mislead.
Once the assumptions that are the essence of a model are
programmed into a computer algorithm, they can easily become

167

(Continued from previous page)
(1984); Comment, CEQ's "Worst Case Analysis" Rule for
"Reasonable" Speculation of Crystal Ball Inquiry?
EISs:
13 Env. L. Rpt'r 10069 (1983).

170

See, Nager,

171

See Kranidas Interview, supra note 23; Beliles
Interview, supra note 161; Lange Interview, supra note
30; Edwards & Sharkansky, supra note 3, at 170, 186;
Banfield, supra note 59, at 26; Jenkins-Smith,
A Critical
P rofessional Roles for Policy Analysts:
Assessment 2 J. Policy. Analysis & Mgmt 88, 90 (1982).

supra note 139, at 41; Stanford Comment,
supra note 163.
,

,

.

172

("[P]eople start
See Jennings Interview, supra note 14.
believing in risk assessment numbers. They hang dollar
They try to force-fit into a single
values on it.
This makes decisionmaking easier.")
number.

173

See

174

Some agencies have initiated symposia on regulatory
impact analysis where modeling concepts have been
See, DOT Seminar, supra note 56.
featured.

,

,

GAO Cost-Benefit Report, supra note 29, at 12-13.
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inaccessible to those who must rely upon the model's
predictions.
Regulatory analysis documents should be
very explicit about the assumptions that go into the therefore
models
that they rely upon.
Too often, the regulatory analysis
document simply names the model that it has relied upon
without
explaining the critical assumptions that go into the
model
Close examination of the literature or of the original
program may reveal those assumptions, but upper level computer
decisionmakers and the public lack the time and
to
devme modeling assumptions from primary sources.expertise
The
regulatory analysis documents themselves should make
clear the
maDor nonobvious assumptions that undergird the model
or models
upon which the analysts base those predictions '''

175

The Administrative Conference has recommended
that
agencies, as a general policy, should attempt to
identify
in public regulation anBiyfe^s-" [a]
ny factual assumptions
or preliminary findings of the agency to
be utilized in
the analyses."
Recommendation No. 79-4, 1 c F R ^
305.79-4 (1984).
With respect to the use of*
carcinogenesis models, the Administrative Conference
recommended that agencies should "explicitly identify has
[t]he assumptions underlying any extrapolations
from
animals to man or from high to low exposure levels"
and
lojther assumptions about the behavior of the
substance
or about the characteristic's of human exposure
to it
"
Recommendation No. 82-5, 1 C.F.R. § 305.82-5 (1984)'
"

.

.
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Inadequate Tools for Quantification

6.

.

Quantification is the regulatory analyst's stock in
Without his or her ability to reduce complicated
considerations to numbers, the analyst can be no more than a
trusted advisor, broadly speculating on the pros and cons of
Yet while
various options with few standards for comparison.
quantification can be of great value to regulatory
decisionmaking by permitting comparisons and
prioritization,'^' attempts to quantify many of the
variables that are important to regulatory decisionmaking can
ultimately mislead decisionmakers and the public.
We have already seen how inadequate data and imprecise
models befuddle the regulatory analyst's attempt to predict
quantitatively the health, safety, environmental, and economic
effects of particular regulatory activities. A perhaps more
serious impediment to quantitative regulatory analysis is the
the apparent immunity of some considerations that may be
essential to a rational regulatory decision to quantitative
For example, analysts may never be able to
analysis.''^
reduction of
quantify some benefits of regulation, such as the^
"'^^
"pain, suffering, crushed dreams, [and] guilt.
trade. ''^

176

("The gist
See, H. Rep. 97-435, supra note 103, at 43.
Senate Study on
of regulatory analysis is numbers.")
Federal Regulation, supra note 21, at 77; Benveniste,
supra note 2, at 6-7.

177

See, Senate Study on Federal Regulation, supra note 21,
S. Rep. 97-284, supra note 6, at 81; Lave
at 77.
Introduction, supra note 118; Merrill Draft, supra note
96, at 105-08.

178

See

Senate Study on Federal Regulation, supra note 21,
(pointing out that this inability to quantify
important benefits of health, safety, and environmental
regulation distinguish that kind of regulation from
economic regulation); Telephone Interview with Ms.
Margaret Stasikowski, Acting Director, Chemical Control
Division, Office of Toxic Substances, Office of
Pesticides and Toxic Substances, EPA, July 11, 1984
[hereinafter cited as Stasikowski Interview]; Silk
Interview, supra note 84.
,

at 83

179

Conflict of Interest Hearings, supra note 8, at 765
(testimony of Ms. Joan Claybrook, former Administrator,
Benveniste, supra note 2, at 72.
NHTSA)
;

—
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An excessive preoccupation with quantification
can

squeeze
out variables, such as historic, recreational
and aesthetic
values, that are difficult, if not impossible,
to
quantify.
This tendency to "dwarf soft variables" can
yield a unidimensional view of the world that in
practice
biases decisionmakers against unquantif iable
values. '«'
For
example EPA guidelines for preparing RIAs recognize
that the
available techniques for measuring benefits that
it adopts are
not complete, '«^
but they do not suggest how agency analysts
are to account for this failure in measuring
the costs of a
regulation against its benefits.
Since unquantif iable effects
may never show up in the regulatory analyst's
quantitative
predictions of the impacts of a rule, quantitative
analysis may
crowd out the exercise of policy judgment by
upper level

decisionmakers.

scholars are well aware of the limitations
!?l}?Lf"^^^^^f
of quantitative
analysis, and they have devoted a good deal oif
intellectual energy to developing tools for
"soft'
variables.-^ Still, it is fair to conclude quantifying
that the art of
^^^ "°^ y^^ developed to the point
arwhJ^h
at which -I^^f-^'^'^-^Kf^^^'^
soft variables receive their full due '^'
°^ ^''^^^ difficulties
. regulatory
r-cr.^TV^^ analysis will rarely quantitative predictions in
a
be adequate to guide a
decisionmaker, and without more explanation they
can

mislead

180

supra note 132, at 418; H. Rep. 97-435
-°^: at 43 ([t]hat which can be measured' tends
to"^!!^"?-*:^
receive more weight than less tangible, though
perhaps
moree important, effects which cannot be
quantified.").

181

See, Tribe, Plastic Trees, supra note
63, at 1318-19
Rep 97-435, supra note 103, at 43; McGarity,
Media
Quality, supra note 99, at 188-89.

182

See, Chapter 3,

183

See, Storing, supra note 68, at 111; Survey
of Ten
Agencies, supra note 17, at 48; S. Rep. 97-284,
note 6, at 66-67; Verkuil, supra note 27, at 252-supra
Benveniste, supra note 2, at 17.

184

See, Tribe,

185

|ee. Tribe, Plastic Trees, supra note 63,
at 1319; Tribe
Technology Assessme nt and the Fourth Discontinuity
The
L imits of Instrumental Rationality
46 S. Cal
l
Rev
617
630, 632-33 (1973) [hereinafter cited as*Tribe,
Technology Assessment]; McKean, The Use of Shadow
Prices
in Problems
Public Expenditure Analysis
47-8 (S
Chase ed. 1968); Meltsner, supra note 3, at 33,
219

See, Costle,

at Notes

H

1234-1242.

Plastic Trees, supra note 63, at 1319-1322.

.
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Regulatory analysts
upper level decisionmakers and the public.
should therefore resist the natural tendency to dismiss soft
variables and attempt to discuss them thoroughly in the text of
regulatory analysis documents, even if the discussion tends to
A
take away from the precision of the analyst's predictions.
thorough discussion of soft variables will necessarily sound
Nevertheless, the effort must be
soft and unanalytical
undertaken, if only to preserve the credibility of the
Executive Order 12291 recognizes this when
analytical effort.
it requires an RIA to include in its description of costs and
benefits a discussion of any "effects that cannot be quantified
Many agency guidelines make similar
in monetary terms." '^^
provisions for the discussion of nonquantif iable
variables.*^' Other agencies do not have particularized
guidelines, but do to varying degrees attempt to include
descriptions of relevant nonquantif iable effects in their
analyses.'®® While a discussion of soft variables may not be
a complete substitute for quantification, it is better than
proceeding ahead without regard for those factors.'"^
.

7

.

Characterizing Uncertainties.

Inadequate data, inaccurate models, and the infirmities of
quantitative analysis all combine to leave regulatory analysis
swimming in uncertainties .' ^ ° This, perhaps, is the greatest
If the analyst forthrightly
challenge to the analyst.'^'
12,291 supra note 82, at §§ 3(d)(2),

186

Exec. Order No.

187

Environmental Protection Agency, Guidelines for
Performing Regulatory Impact Analysis 9-10 (1983)
Department of
[hereinafter cited as EPA RIA Guidelines]
Transportation, Guidelines for Regulatory Evaluations: A
Handbook for DOT Benefit-Cost Analysis 23-24
(1982) [hereinafter cited as DOT Handbook]; Department of
(Continued on next page)

(3).

;

188

See Hall Hearings, supra note 22, at 1658 (Food and Drug
Administration); id. at 1900 (Department of Health and
(Continued on next page)

189

The Administrative Conference has recommended that
regulatory analysis documents address "[t]he agency's
(Continued on next page)

190

S.

191

Telephone Interview with Mr. Anthony Goldin, Director,
Directorate of Policy and Mr. Larry Braslow, Chief of
(Continued on next page)

,

Rep.

97-284,

supra note

6,

at 81.
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confronts the uncertainties inherent in his or her predictions
and makes the decisionmaker aware of the general lack of
confidence with which he or she speaks, he or she risks
rejection by decisionmakers who demand greater certainty.
The
analyst therefore faces almost irresistible pressures to gloss
over uncertainties in making quantitative predictions.''^
Yet if the analyst overstates his or her confidence in his or
her predictions, he or she will inevitably midlead the
decisionmaker, perhaps disastrously.''^
The key to dealing with uncertainties in regulatory
analysis lies in locating a device for characterizing
uncertainties in a way that retains the usefulness of analysis
to decisionmakers without causing it to be misleading.''^
Unfortunately, a large proportion of regulatory analysis
documents that agencies currently prepare emphasize single
value estimates of costs and benefits and shun any serious
attempt to characterize uncertainties.''*

187

(Continued from previous page)
Transportation, Economic Values For Evaluation of Federal
Aviation Administration Investment and Regulatory
Programs 21 (1981)
.

188

(Continued from previous page)
Human Services); id. at 2015 (Occupational Safety and
Health Administration).

189

(Continued from previous page)
methods for evaluating intangible costs and benefits.
Recommendation No. 79-4, 1 C.F.R. § 305.79-4 (1984).
.

191

(Continued from previous page)
Economics, Office of Regulatory Analysis, Directorate of
Policy, OSHA, DOL, July 26, 1984 [hereinafter cited as
Goldin and Braslow Interview]; Nichols Interview, supra
note 84; Felrice Interview I, supra note 20; Blincoe
Interview, supra note 20.

192

See, Telephone Interview with Mr. Allen Basala, Chief,
Regulatory Impact Section, Economic Analysis Branch,
Strategies and Air Standards Division, Office of Air
(Continued on next page)

193

See, Chapter 3,

194

See, Senate Study on Federal Regulation, supra note 21,
at 78; S. Rep. 97-305, supra note 12, at 57; GAO

at Notes 500-501.

Cost-Benefit Report, supra note 29.
195

See, e^^.

,

GAO Cost-Benefit Report, supra note 29.

'
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Perhaps the most effective mechanism for characterizing
uncertainties is the "confidence interval" that is typical of
scientific reports.''^ The analyst makes a quantitative
predictions that is his or her "best estimate" and at the same
time predicts with some predetermined degree of confidence
(usually 95%) that the result lies between two other points
The "width" of this confidence margin
along the same spectrum.
can at times be more revealing than the best estimate
prediction. '
When the analysis consists of using mathematical models to
make predictions, analysts can characterize uncertainties by
applying two or more models to the same pre-existing data.'"**
Like confidence intervals, multiple models can be very
Because of the large uncertainties that afflict
revealing.
much regulatory decisionmaking, the models that have evolved in
that context can vary dramatically in the results that they
For example, one survey of cancer risk assessment
predict.
^

192

196

(Continued from previous page)
Quality Planning and Standards, Office of Air and
Radiation, EPA, May 29, 1984 [hereinafter cited as Basala
Interview]
1982 GAO Report, supra note 3, at 12; GAO Cost-Benefit
Report, supra note 29, at 11-14; Chapter 3 at Notes
715-721 (OSHA)
One of the prominent regulatory reform
bills of the early 1980s would require quantification of
The numerical
benefits, costs and effects of regulation.
estimates, however, were required to "include an
explanation of the margins of error involved in the
quantification methods and in the estimates used."
See Jennings
Hearings on S. 1080, supra note 20, at 12.
Interview, supra note 14; Personal Interview with Arthur
Fraas, Office of Management and Budget, Office of
Information and Regulatory Affairs, May 19, 1983
Survey of Ten
[hereinafter cited as Fraas Interview]
Agencies, supra note 17, at 22.
.

,

;

197

For example, in one instance in the author's experience,
an analyst in EPA's Office of Pesticide Programs
predicted that granting a pesticide registration to a
pesticide that had been shown to cause cancer in
laboratory animals would cause 27 cancers over a 70 year
When pressed for a 95% confidence interval the
period.
"0 < 27 < 660,000."
prediction was expressed as follows:
The confidence interval thus said a great deal about the
confidence with which the analyst made his prediction of
27 cancers.

198

GAO Cost-Benefit Report, supra note 29, at 2,

11.
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models discovered that from the same starting data, the
predictions could vary over ten orders of magnitude, depending
upon the model. '^^ The analyst can tell the decisionmaker
which model he or she prefers and why, but the decisionmaker
must be free to base a decision on any or all of the models.
Obtaining predictions from several models gives the
decisionmaker and ultimately the public a fair representation
of some of the uncertainties that are inherent in all of the
predictions
Still another mechanism for characterizing uncertainties
is to subject a model's assumptions to "sensitivity analysis."
In a sensitivity analysis the analyst performs the same
analytical operation under several different assumptions to
determine how sensitive the predictions are to any given
assumption. ^ ° ° Once the decisionmaker is aware of the
sensitivity of the analyst's predictions to particular
assumptions, he or she can evaluate the assumptions themselves
to determine how much credence to give any particular
prediction.
If more sophisticated mechanisms for dealing with
uncertainty fail, the analyst may prepare a "worst case"
analysis of the costs and/or benefits of regulatory
This technique, which has achieved some
alternatives ^ °
prominence in the environmental impact statement context, ^°^
can be useful when margins of error cannot be calculated and
when the regulatory activity could have disastrous
In performing a "worst case" analysis, the
impacts. ^°^
analyst simply calculates the consequences of the worst
credible scenario or scenarios and attaches a rough probability
.

'

199

Stanford Comment, supra note 163.

200

Department of Transportation, Economic Analysis of
Investment and Regulatory Decisions -- A Guide 6-1
(1982); Chapter 3 at Notes 500-501; DOT Handbook, supra
note 184, at 18-19.

201

See

202

CEQ Regulations, 40 C.F.R. § 1502.22(b); Save Our
Ecosystems v. Clark, 747 F.2d 1240, 1244 (9th Cir. 1984).

203

Council on Environmental Quality, Forty Most Asked
Questions Concerning CEQ's National Environmental Policy
Act Regulations, 46 Fed. Reg. 18026, 18032 (1981)
[hereinafter cited as Forty Questions].
See generally
Fisher, An Overview and Evaluation of EPA's Guidelines
for Conducting Regulatory Impact Analyses in
Environmental Policy Under Reagan's Executive Order: The
Role of Benefit-Cost Analysis (V. K. Smith ed. 1984).

,

A Survey of Ten Agencies,

supra note 17, at 22-23.

,
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One obvious characteristic of this
to each of those scenarios.
technique is that it tends to skew the analysis by focusing
attention on the worst side effects of regulatory action or
inaction, even though the "worst case" scenarios are not likely
Nevertheless, as the
Bhopal tragedy makes clear, worst cases do sometimes happen,
and it can be useful for the decisionmaker to know the most
extreme "downsides" of regulatory alternatives.^""
Occasionally, the available data or the existing models
are so imprecise that the analyst can do no more than
qualitatively characterize the confidence with which he or she
Even a qualitative
predicts particular results.
characterization, such as "give or take a few thousand,"
however, can aid the decisionmaker in deciding how much weight
to give to the analyst's efforts and how much to consider other
kinds of analysis and intuition.
Even though it may mean rejection of the analytical work
product, analysts should forthrightly state in the regulatory
analysis documents the confidence with which they make
Many tools for characterizing uncertainty exist,
predictions.
and analysts therefore have little excuse not to make at least
If analysts make
some effort to characterize them.^°^
predictions without qualifying them with a statement about
confidence or lack thereof, then ultimately the analytical
Decisionmakers and
effort could be doomed to failure.
subsequently the public will realize that the analysts have
lulled them into a false sense of security about decisions
^°^
based upon analysis.
to play themselves out in the real world.

204

Other approaches to characterizing uncertainties include
the "expected value" approach and the
See Chapter 3 at
"pessimistic/optimistic" approach.
Notes 477-479.
,

205

The Administrative Conference has recommended that public
regulatory analysis documents address "[t]he agency's
techniques for assessing and revealing uncertainties in
its quantitative estimates," and make explicit "the range
of error associated with particular quantitative
estimates." Recommendation No. 79-4, 1 C.F.R. § 305.79-4
With respect to carcinogenesis risk assessments
(1984).
in particular, the Adminstrative Conference has
recommended that agencies "explicitly identify
[t]he range of uncertainty associated with the
estimates." Administrative Conference Recommendation No.
82-5, 1 C.F.R. § 305.82-5 (1984).
.

206

.

.

See GAO Cost-Benefit Report, supra note 29, at 1; see
Hall Hearings, supra note 22, at 572 (testimony of
William S. Jordan, Union for Concerned Scientists).
,

'
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.

Problems of Cost-Benefit Analysis

.

Although the particular brand of regulatory analysis that
has acquired the label "cost-benefit analysis" is not essential
to the application of comprehensive analytical rationality to
regulatory problems, it has become so closely associated with
regulatory analysis in the minds of its principle practitioners
that the special problems that it raises should be explored in
any general discussion of the impediments to analysis.^"'
Discussion of the impediments to cost-benefit analysis further
seem warranted in light of the explicit requirement of
Executive Order 12291 that agencies utilize that brand of
analysis in the absence of direct statutory prohibitions
against its use.^°^
Because of the very extensive literature
that already exists on the advantages and disadvantages of
cost-benefit analysis, however, the following discussion will
only touch upon the arguments and provide access to the
existing literature.
Cost-benefit analysis is in one sense the culmination of
the analytical effort.
Once the analyst has gathered all of
the available information on the relevant alternatives and
produced quantitative impacts assessments, all that remains is
to reduce the advantages and disadvantages of each alternative
to the same units (usually dollars) to facilitate comparisons.
Were this reduction possible in the real world, there would be
very little remaining for a rational decisionmaker to do; he or
she would simply choose the alternative whose benefits most
outweighed its costs. The real-world analyst, however,
encounters several problems in his or her attempt to reduce
costs and benefits to dollars that preclude a simple
application of cost/benefit analysis to regulatory
decisionmaking. ^ °
207

See generally Diver, Policy Paradigms, supra note 7, at
416-17 (1981); Merrill Draft, supra note 96, at ch.l, pp.
105-106.

208

Executive Order No. 12,291, supra note 82, at § 2.
It is
not clear that cost/benefit analysis is required by the
Regulatory Flexibility Act.
See Verkuil, supra note 27,
at 251 (expressing the view that the Regulatory
Flexibility Act does not require a thorough cost-benefit
analysis).
Two recent regulatory reform bills would also
require agencies to prepare cost-benefit analyses for
regulatory alternatives.
See S. 1080, 97th Cong., 1st
Sess. (1981); H. 3339, 97th Cong., 1st Sess. (1981).

.

,

,

209

For comprehensive critiques of cost-benefit analysis as
applied to health an^ environmental decisionmaking, see,
(Continued on next page)

^

.
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Valuation Problems
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.

Perhaps the most troublesome of the problems that plague
cost-benefit analysis is valuing benefits. While it is
relatively easy to assign dollar values to the benefits of
economic regulation, which for the most part are simply dollar
placing dollar values on health and
savings to consumers,^'"
environmental benefits is much more controversial.^'' The
heartiest debate centers on valuing the benefits of regulations
that significantly reduce mortality and morbidity risks,^'^
but the same arguments apply to attempts to reduce
environmental, historical and aesthetic values to dollar
amounts
Proponents of cost-benefit analysis argue that, however
distasteful it appears at first glance, valuing lives and other
important amenities is unavoidable, and it is done implicitly
Placing an explicit
^
in thousands of everyday decisions
value on human life and other environmental entities can
prevent regulatory decisionmakers from inconsistently placing a
high implicit value on life in one case and a low value in
Forcing decisionmakers to be explicit about the
another.^ '^
.

^

'

.

^

'

(Continued from previous page)
Green & N. Waitzman, Business War on the Law (1979);
The Politics
P. Self, Econocrats and the Policy Process:
and Philosophy of Cost-Benefit Analysis (1975).

209

M.

210

See

211

Lave, supra note 41, at 39; GAO Cost-Benefit Report,
supra note 29, at 2; Rodgers, Benefits, Costs and Risks:
Oversight of Health and Environmental Decisionmaking 4
Harv. Env't. L. Rev. 191, 198 (1980).

,

Lave,

supra note 41,

at 24-25.

See,

,

212

See Litan 8. Nordhaus, supra note 94, at 10-11; Merrill
Draft, supra note 96, at ch.l, pp. 118-119.

213

See, Lave, supra note 41, at 40; Senate Study on Federal
Regulation, supra note 21, at 83.

214

Measurement of
See M. Bailey, Reducing Risks to Life:
the Benefits 15 (1980) [hereinafter cited as Bailey]; J.
Mendeloff, Regulating Safety: An Economic and Political
Analysis of Occupational Safety and Health Policy, 68-70
(1979); R. Smith, The Occupational Safety and Health Act:
Its Goals and Its Achievements 34-6 (1976) [hereinafter
cited as Smith]

215

See

,

,

,

211,

Bailey, supra note 211, at 15-16; Smith,
at 34-36.

supra note
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monetary values of life and aesthetics thus rids the analytical
deck of a joker that can assume any value from zero to infinity
in cost-benefit calculations and thereby justify any regulatory
decision. ^
Some attempts have been made to place explicit values on
health and environmental benefits. The Federal Aviation Agency
uses explicit values for human lives in their cost/benefit
calculations for regulatory activities ^
Other agencies,
such as the National Highway Traffic Safety Administration, the
Occupational Safety and Health Administration and the
Environmental Protection Agency, however, refuse to use
explicit dollar values for human lives.^*® Regulatory
analysts in those agencies leave such value judgments to the
decisionmakers to make on a case-by-case basis.^''
Many opponents of cost/benefit analysis question the
morality of placing a value on human life, arguing that the
very process belittles the intrinsic value of life.^^° Other
opponents, ranging across the political spectrum from the
Chemical Manufacturers Institute ^^^
to labor unions and
environmental groups, ^^^
argue that it is impossible to
'

.

^

'

216

See, 1981 Regulatory Reform Hearings, supra note 20,
234 (setting out the results of a survey of several
agencies as to the value that they placed (either
explicitly or implicitly) on human life).

217

Chapter 3, at Notes 495-499.
These attempts have
been criticized.
See 1981 Regulatory Reform Hearings,
supra note 20, at 247-49 (testimony of Mr. Lester Lave,
economist, Brookings Institution); Survey of Ten
(Continued on next page)

at

See,

,

218

See, Chapter 3 at Notes 495-499 (NHTSA)
Chapter 3 at
Notes 745-750 (OSHA)
Chapter 3 at Notes 1237-1242 (EPA).
;

;

219

On occasion, these agencies will calculate an implicit
value for human life in their cost-effectiveness analyses
(Continued on next page)

220

See Health, Safety, and Environmental Regulation:
How
Effective?
11 Am. Enterprise Inst, for Pub. Pol'y
(Continued on next page)

221

See, CMA Regulatory Impact Policy Seeks Good Science,
Omission of Life Value Costs Chem. Reg. Rep. (BNA) 737

,

,

(Sept.
222

17,

1982).

See, S. Rep. 97-284, supra note 6, at 81; Use of
Cost-Benefit Analysis by Regulatory Agencies:
Hearings
(Continued on next» page)

.
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derive a useful number for the value of a human life or an
^ ^
Critics of
^
endangered species, even if it were desirable
the theory of cost-benefit analysis argue that benefits
analysis of health and environmental regulations is, at the
^
^ ^
It cannot
or "schizophrenic ."
^
extreme, "incoherent" ^ "
yield a single numerical value for things, such as significant
mortality risks and risks to endangered species, that are not
^^^
According to these critics,
frequently traded in markets.
.

217

219

(Continued from previous page)
Agencies, supra note 17, at 29 (criticizing the "human
capital" approach to valuing lives).
(Continued from previous page)
See
of particular regulations.

,

Chapter

3

at Notes

745-748.

220

(Continued from previous page)
Research Monograph (1981) (statement of Mr. Mark Green);
S. Tolchin & M. Tolchin, Dismantling America 129-33
(1983).

222

(Continued from previous page)
Before the Subcomm. on Oversight and Investigations and
the Subcomm. on Consumer Protection and Finance of the
House Comm. on Interstate and Foreign Commerce, 96th
Cong., 1st Sess. 187 (1979); Green & Waitzman, supra note
144.

223

See GAO Cost-Benefit Report, supra note 29, at 1;
Edwards & Sharkansky, supra note 3, at 197; Rodgers,
supra note 208, at 197-8; Baram, supra note 125, at 483;
Massachusetts Institute of Technology Center for Policy
Alternatives, Benefits of Environmental, Health, and
Safety Regulation 19 (1980) (prepared for the Senate
Comm. on Govtl. Affairs, 96th Cong., 2d Sess.)
[hereinafter cited as MIT Report]

224

See Kennedy, Cost-Benefit .Analysis of Entitlement
A Critique 33 Stan. L. Rev. 387, 388 (19 81);
Problems:
1981 H.R. 746 Hearings, supra note 11, at 690 (testimony
of National Legal Aid and Defender Association)

,

,

,

McGarity, Media Quality, supra note 99, at 172.

225

See

226

The incoherence or schizophrenia of benefits analysis,
insofar as it applies to significant mortality risks and
valuable environmental entities, derives from the fact
that the value of a thing can be measured either by the
(Continued on next page)

,
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analysts should be content to quantify the impact of
regulations on morbidity, mortality and environmental and
aesthetic values without reducing those benefits to coin.

Valuing the Future

b.

.

Another valuation problem that plagues cost/benefit
analysis is the rate that the analyst uses to discount future
costs and benefits.
The discount rate is an estimate of how
much more a dollar in hand is worth than the promise of a
dollar in the future. Most would agree that costs that will be
incurred at some point in the future should be discounted to
present value. ^^' Discounting benefits^ however, is more
^
controversial
.

^

226

(Continued from previous page)
willingness of the purchaser to pay for it or the
willingness of the seller to sell it.
In the typical
market context, these two measure yield the same dollar
amount
viz
the price at which the parties are willing
to exchange the item.
For objects for which we do not
have markets, such as lives, the two measures need not
yield the same result.
For example, the price at which a
person might sell his heart (under the willingness to
sell measure) probably exceeds the price at which he is
prepared to pay for it (under the willingness to buy
criterion)
Which test one adopts depends very much upon
how one views the allocation of rights in society.
See
McGarity, Media Quality, supra note 99, at 168-173.

—

.

.

,

Even if one adopts a "willingness to buy" measure for
health and environmental values, the test will prove
difficult in its application.
Edwards & Sharkansky point
out some of the problems with this test:
First, preferences are not stable.
Second,
the monetary values placed on the same benefit
differ from policy to policy, providing little
guidance for a general measure.
Third,
consumers often make selections from ignorance on
health, education, or other matters handled by
professionals.
.

.

.

.

.

.

(Continued on next page)
227

See, Meltsner,

228

See

,

208,

supra note

3,

at

147.

Baram, supra note 125, at 486; Rodgers, supra note
at 196; MIT Report, supra note 220; McGarity, Media
(Continued on next page)
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Many health and environmental regulations are intended to
benefit future generations. Yet a high discount rate applied
to a strict cost-benefit analysis will obviously bias the
^^^
It has been suggested
analysis against future benefits.
that it may be inappropriate to discount benefits at all,
because future generations may value health and environmental
^ ^
amenities even more than the present population.
Nevertheless, 0MB has traditionally insisted that agencies use
a very high discount rate of 10 percent in calculating the
This means that
benefits of environmental regulations.^^'

226

(Continued from previous page)
See also
Edwards & Sharkansky, supra note 3, at 188.
Kelman, Choice and Utility 1979 Wis. L. Rev. 769.
Sunstein, supra note 117, at 1276.

,

,

228

(Continued from previous page)
Quality, supra note 99, at 188; Grubb & Whittington,
Survey of Ten Agencies, supra
supra note 56, at 35-36;
note 17, at 24; Merrill Draft, supra note 96, at ch.l, p.
118.

229

See, McGarity, Media Quality, supra note 99, at 188;
Fisher, An Overview and
Rodgers, supra note 208, at 198.
Evaluation of EPA's Guidelines for Conducting Regulatory
Impact Analysis in Environmental Policy Under Reagan's
the Role of Benefit Cost Analysis (V.
Executive Order:
Kerry Smith ed. 1984 ) [hereinafter cited as Fisher];
Meltsner quotes the following poem, attributed to Kenneth
Boulding:

the long term interest rate
Determines any project's fate.
At 2 percent the case is clear;
At 3, some sneaking doubts appear;
At 4, it draws its final breath;
While 5 percent is certain death.
.

.

.

Meltsner, supra note

3,

at

147.

230

MIT Report, supra note 220, at 18.
See also Baram,
supra note 125, at 486 n. 47; Rodgers, supra note 208, at
196 ("the decisionmaker who uses today's preferences to
discount tomorrow's life is one whose impartiality might
reasonably be questioned.").

231

0MB'

,

s insistence upon a ten percent discount rate has
been controversial.
One regulatory official referred to
the practice as "unethical," and a Congressman called it
(Continued on next page)
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the benefits of a regulation that would prevent catastrophic
loss in 50 years are very low in today's dollars and are
therefore likely to be outweighed by even modest costs. ^^^
While it seems clear that the discount rate is a useful
tool for facilitating comparisons between present costs and
future benefits, the actual discount rate used is entirely a
policy question that should be left to upper level
decisionmakers in the agencies.
If upper level decisionmakers
prefer not to establish a single discount rate for all
regulatory decisions, they can of course, experiment with
different discount rates.
Regulatory analysts should, however,
be very explicit about the discount rates that they use to
ensure against giving the impression that discount rates are
being manipulated to reach predetermined regulatory

results.'''
Regulatory analysts could help ensure against this
potential misuse of discount rates by using two or more
discount rates in every regulatory analysis document that
addresses regulations with short-term costs and long-term
benefits.
Explicitly factoring several discount rates into
intergenerational comparisons could reveal the sensitivity of
the calculations to the discount rate.
More importantly, the
upper level decisionmakers' choice between several discount
rates could reveal a great deal about how they value future
generations
c.

Distributional Impacts

.

Cost-benefit analysis is concerned with the efficient
allocation of resources; it is not directly concerned with how
resources are distributed in society.
So long as a policy
maximizes the total wealth to society, it matters not who the
winners and losers are or how much wealth changes hands.''''

231

(Continued from previous page)
"ghoulish." New York Times, Apr.

17,

1985,

at B28,

col.

1.

232

a discount rate of 10% a dollar's worth of benefits 50
years from now is worth slightly less than a penny today.
See Discount Factor
How Much One at a Future Date is
Worth Today?
(Copy on file with author).

At

,

—

233

The Administrative Conference has recommended that
regulatory analysis documents address "[t]he agency's
(Continued on next page)

234

See, A. Kneese & C. Schultze, Pollution, Prices, and
Public Policy 28 (1975); A. Freeman, R. Haveman & A.
(Continued on next page)
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A politically accountable decisionmaker, however, must consider
distributional impacts if he or she is successfully to remain
For economic regulation in particular,
on the job.
distributional considerations can be the primary rationale for
^^^
Distributional concerns also
the regulatory program.

motivate environmental regulators to establish stringent media
^
quality standards to protect sensitive populations
Nothing in cost-benefit analysis standing alone will bring
distributional considerations to the attention of the
Although Executive Order 12291 requires RIAs to
decisionmaker.
identify those who are likely to enjoy the benefits and bear
the costs of regulations, many RIAs do not address
distributional considerations ^ ^ ^ Critics have charged that
the Executive Order's expressed preference for cost-benefit
analysis reveals a bias against distributional concerns that
Whether or not
are important in the real political world. ^^'
these charges are valid, the regulatory analyst will do his or
her client a disservice if the analysis does not attempt to
identify the winners and losers of a regulatory activity and
^ ^
assess its distributional impact
.

^

.

.

233

(Continued from previous page)
for discounting future costs and benefits.
methods
."
Recommendation No. 79-4, 1 C.F.R. § 305.79-4
.

.

(1984)

234

.

.

.

.

(Continued from previous page)
Kneese, The Economics of Environmental Policy 81 (1973);
Hall Hearings, supra
Rogers, supra note 208, at 194.
note 22, at 368 (testimony of Mr. James English, United
Steelworkers)
S. Rep. 97-284, supra note 6, at 92; Lave,
supra note 41, at 24.
;

235

Distributional considerations, to a large extent,
motivate the enactment of price controls, transportation
regulation, and commodity price support programs.

236

See McGarity, Media Quality, supra note 99, at 190.
Lead Industries Association v. EPA, 647 F.2d 1130, 1141
(Continued on next page)
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See

,

,

Grubb & Whittington, supra note 56, at 31; Chapter
(USDA-AMS, ASCS)

3

at Note 215

238

See Grubb & Whittington, supra note 56, at 14.
Sunstein, supra note 117, at 1277.

239

One prominent regulatory reform bill (S. 1080) would have
required agency regulatory analysts to identify the
(Continued on next page)
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Conclusion

d.

.

The considerable analytical deficiencies of cost-benefit
analysis have led many observers of the regulatory analysis
process to doubt its usefulness in guiding decisionmakers.^""
Agency technical staffs have resisted that form of analysis in
several regulatory contexts, and only a very few agencies have
standardized guidelines for evaluating the costs and benefits
of their regulations
Less pesimistic observers recognize
that cost-benefit analysis cannot yield precise regulatory
results, but they urge that the structure be retained for
decisionmakers to use as one of several considerations in the
decisionmaking process. ^"^
In this sense, cost/benefit
^

""

'

.

236

(Continued from previous page)
Cir.), cert denied 449 U.S. 1042 (1980).
See
generally E. Calabrese, Pollutants and High Risk Groups
(D.C.

,

,

,

(1978)

239

.

(Continued from previous page)
distributive aspects of a regulation in the regulatory
analysis document.
S. Rep. 97-284, supra note 6, at 92.
See also
Luken & Johnson, supra note 20, at 16-17.
Lave, supra note 41, at 25; Litan & Nordhaus, supra note
The Administrative Conference has recommended
94, at 7.
that regulatory analysis documents should address "[t]he
agency's methods
for taking account of
distributional effects arising under [its] selected
methodology." Recommendation No. 79-4, 1 C.F.R. §
305.79-4 (1984).
,

.

.

.

240

Costle, supra note 132, at 421; Leman, Some Benefits and
Costs of the Proliferation of Analysis in Natural
Resources Budgeting prepared for the 4th Annual Research
Conference of the Association for Public Policy Analysis
and Management (Oct. 23-30, 1982).

241

The Environmental Protection Agency and the Department of
Transportation have guidelines on cost-benefit analysis.
See EPA RIA Guidelines, supra note 184; DOT Handbook,
supra note 184.
The Department of Agriculture, the Food
and Drug Administration, the Mine Safety and Health
Administration, and the Occupational Safety and Health
Administration are among those agencies that do not have
such regulations.
See, Hall Hearings, supra note 22, at
1470, 1658, 1987, 2014.
,
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Lave, supra note 41,
supra note 29, at 7.

GAO Cost-Benefit Report,
25;
Croke & Herlevson, supra note 10,
(Continued on next page)

at

^
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analysis would simply be "a kind of organized common
a useful tool in marshaling and analyzing
sense"^^^
information, but not a device for dictating precise regulatory
For example, cost benefit analysis can be useful
results. ^''^
in screening out bad options, rather than in identifying the
Others would limit cost-benefit analysis to the
best option.
lesser role of aiding policymakers in defining priorities and
^""^
Virtually no one argues that
structuring options.
exclusive source of
cost-benefit analysis should be ^ the
"
guidance for social regulation.
Many analysts would argue that, rather than abandoning the
entire analytical effort, agencies should employ a less
ambitious analytical tool called "cost-effectiveness" analysis.
Cost-effectiveness analysis accepts a predetermined nonmonetary
goal and seeks the least cost device for obtaining that
goal.^^^ For example, when EPA analysts calculate the

—
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(Continued from previous page)
Edwards & Sharkansky, supra note 3, at 198; Hall
Hearings, supra note 22, at 116-17 (testimony of Ms. Joan
Claybrook, Public Citizen); 1981 Regulatory Reform
Hearings, supra note 20, at 188-89 (testimony of the
Business Round Table); Senate Study on Federal
Regulation, supra note 21, at 84-85.
at 26;

See, Kasper, Cost-Benefit Analysis in Environmental
Decision-Making 45 Geo. Wash. L. Rev. 1013, 1014 (1977).
See also S. Rep. 97-284, supra note 6, at 65; 1981
Regulatory Reform Hearings, supra note 20, at 210.
,

,

1981 Regulatory Reform Hearings, supra note 20,
188-89 (testimony of Business Round Table)

at

244

See,

245

See Nichols Interview, supra note 84; GAO Cost-Benefit
Report, supra note 29, at 2.
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Even the strongest proponents of cost-benefit analysis
recognized that its limitations are so severe that it
See
should not be the exclusive decisionmaking tool.
1981 Regulatory Reform Hearings, supra note 20, at 37
(testimony of Murray Weidenbaum, Chairman, Council of
Economic Advisors) (cost-benefit analysis has not yet
"been developed to the extent necessary to make it the
exclusive basis for evaluating regulatory proposals");
1981 H.R. 746 Hearings, supra note 11, at 560 (testimony
(Continued on next page)

,

,

247

Senate Study on
See Lave, supra note 41, at 19-21.
Government Regulation, supra note 21, at 84; GAO
(Continued on next page)
,
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cost-per-ton-of-pollutant-removed for various technologies in
promulgating technology-based standards under the Clean Air Act
and the Clean Water Act, they are engaging in a
cost-effectiveness analysis.^"® Likewise, NHTSA uses
cost-effectiveness analysis when it occasionally calculates the
cost-per-life-saved for various regulatory alternatives.^""
In one case the goal is the removal of a pound of pollutant; in
the other it is saving a life.
The analysis allows the
decisionmaker to compare different regulatory alternatives to
the same goal in terms of their relative costs.
While cost-effectiveness analysis avoids many of the
difficult valuation problems of cost-benefit analysis, it
retains most of the other impediments to regulatory analysis.
Moreover, it presumes that there is a single agreed upon goal
for a particular regulatory effort, which, as we have seen, is
rarely the case in the real world.
In addition, if a
regulatory effort is aimed exclusively at shifting wealth or at
eliminating inequalities, it may entail few net costs, and
cost-effectiveness analysis thereby becomes irrelevant to the
problem. ^^°
Finally, cost-effectiveness analysis can focus
the decisionmaker's attention too narrowly upon the costs to
regulatees, to the exclusion of other important
considerations.^*^ Hence, although cost-effectiveness
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(Continued from previous page)
of the National Association of Manufacturers);

1981

Regulatory Reform Hearings, supra note 20, at 188-89
(testimony of the Business Round Table), and at 22
(testimony of Mr. James Miller, Administrator for
Information and Regulatory Affairs, 0MB).
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(Continued from previous page)
Cost-Benefit Report, supra note 29, at 21; Costle, supra
note 132, at 417; Luken & Johnson, supra note 20, at 3.
It is in this sense that Executive Order 12291 is more
ambitious than its predecessor Executive Order 12044.
The goal of the former is cost-benefit analysis; the goal
of the latter was cost-effectiveness analysis.
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See, Chapter
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See, Chapter 3 at Notes 503-510.
Notes 216-219 (USDA-APHIS)
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See
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According to one source:

3

at Notes 1100-1109.

See also

.

Chapter

1981 Regulatory Reform Hearings, supra note 20,
552 (testimony of Department of Transportation).
,

3

at

at

(Continued on next page)
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analysis is probably more useful than cost-benefit analysis,
should not be the exclusive determinant of regulatory
action.'''
9.

Hidden Policy Agendas

it

.

Comprehensive analytical rationality, as such, has nothing
Yet as we have
to say about how goals should be ranked.''^
seen in Chapter 3, many regulatory analysts in the real world

have very definite opinions about what goals regulations should
To a large
pursue and the relative priorities of those goals.
extent these preconceptions are inherent in the economic
Yet if policy
training that most regulatory analysts receive.
analysts do have firm ideas about the quintessential political
question of goal ranking and seek to implement those ideas,
they are behaving as political actors and not as objective
To the
analysts, and their input should be treated as such.
extent, however, that goal ranking becomes muddled in the
instrumental operation of measuring alternative policies
against preexisting goals, the political aspect of the
regulatory analysis participation can be hidden behind a veneer
of objectivity.
The large uncertainties that plague most attempts at
to
regulatory analysis provide many opportunities for analysts
'^
As we
"
apply hidden policy agendas to regulatory problems
.

251

(Continued from previous page)
[Ildentif ication of the 'lowest cost' approach among
several alternatives is rarely as simple as
The alternatives
determining which is 'cheapest.'
that impose the lowest compliance costs on effective
terms might also impose extremely high costs on
state government; or an alternative that minimizes
overall reporting burdens might also impose a
disproportionately high burden on small businesses,
require a significant expansion of
or perhaps
agency staff and funds.
See also
Survey of Ten Agencies, supra note 17, at 25.
1981 H.R. 746 Hearings, supra note 11, at 420 (testimony
of Congress Watch)
,

252

See

,

Senate Study on Federal Regulations, supra note 21,

at 83.

text accompanying notes 65-69, supra.

253

See

254

Edwards &
See Jenkins-Smith, supra note 168, at 90.
Sharkansky, supra note 3, at 9; Meltsner, supra note 3,
at 253; Nager, supra note 139, at 41.

,

,
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have seen, the choice between one assumption or inference and
another, between a prediction at the high end or low end of a
plausible range, and between a "liberal" or "conservative"
mathematical model is usually a policy choice. ^^^ Regulatory
analysts therefore have considerable discretion to apply policy
preferences to the available data and analytical techniques to
yield predictions at any point along a very large range.
This
in turn raises important questions of accountability for the
policy choices that must necessarily guide the analytical
effort.
a-

Internal Accountability

.

Agency regulatory analysts can use the regulatory analysis
process to advance their own hidden policy agendas in the
internal decisionmaking process. ^^*
By manipulating
assumptions to aim predictions at the high or low end of the
available range and by "soft-peddling" uncertainties, analysts
can produce objective-looking analyses that considerably narrow
the decisionmakers' effective range of choice.
A good example
IS the well publicized dispute between 0MB and EPA over
whether
the Administration should seek acid rain legislation.^^'
In
a meeting with the President, the Director of 0MB
suggested
that EPA's proposed legislation would carry a price tag of
$6,000 per fish saved.
In the minds of EPA analysts this was
an absurdly high number that could only have been derived by
erring on the high side of virtually every possible
255

Regulatory analysts in the agencies are well aware of the
fact that policy considerations can dominate the output
of the analytical exercise.
Jennings Interview, supra
note 14; Lange Interview, supra note 30; Felrice
Interview, supra note 20.

256

Professor Meltsner makes the following observation:
The bureaucratic policy analyst, as a practical
actor, can use his communications in any number of
ways to serve both personal and collective purposes,
like a lawyer he works for many clients, he can
change arguments by highlighting different values.
When he feels strongly about a policy there is very
little stopping him from communicating his
convictions

Meltsner, supra note 3, at 253-54.
supra note 2, at 88-89.
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See also

,

Benveniste,

See, Patience and Precipitation, Wall Street J., Jan.
1984, at 30, col. 1.
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assumption.''" Moreover, the Director apparently did not
attempt to characterize the uncertainties surrounding that
for the
number, and EPA had not prepared a "counter-prediction"
may well
meeting. While the President's own policy preferences
event,
have led him to kill the legislative initiative in any
course
0MB' s extremely slanted cost assessment, which of
not
reflected that agency's policy preferences, made the choice
to seek
choice
the
made
it
and
easy,
very
effort
the
pursue
to
legislation seem very unattractive.
that all agency
It should not, however, lightly be assumed
upon
regulatory analysts are Machiavellian manipulators intent
foisting their policy preferences off on unsuspecting upper
Most regulatory analysts regard^ themselves
level policymakers.
They
grind.
as professionals without particular axes to
level
upper
the
of
preferences
policy
the
apply
to
are happy
decisionmakers, and they actively urge upper level policymakers
When policy
to communicate their policy preferences.
preferences are accurately communicated, most regulatory
analysts feel constrained to apply^them, whatever their
individual views or perspectives.^^"
Still, as we have seen in Chapter 3, most regulatory
analysts have a fairly well-defined view of good regulatory
policy that is often informed by their own training in
is
economics. When, as is often the case, policy communication
garbled, and the regulatory analysts and the technical staffs
lower
in the program offices are left to forge policy at
levels, the analysts are likely to apply their own policy
preference to their analyses in internal agency debates.
Upper level policymakers should be knowledgeable about the
nature of regulatory analysis so that they can be aware of the
uncertainties that becloud such analysis. They should
understand how easily existing data and analytical tools can be
manipulated to reflect individual policy preferences. Upper
level policymakers should, for example, be very suspicious of
single number estimates, and they should insist that the
regulatory analysts attempt to characterize uncertainties and
provide a range of plausible estimates. The analysts' policy
preferences can be well revealed by the range of

at

1;

Meltsner, supra note

3,

at 284.

See, Inside E.P.A., Sept.
Mar. 23, 1984, at 1.

259

See generally

260

Hitchcock Interview, supra note
supra note 20.

,

Inside EPA<

1983,

258

30,

7;

Felrice Interview,
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prediction.'*^'
So too, the choice of models can greatly
indicate the analysts' policy preferences.
To the
policy considerations must govern the choice among extent that
available
models, upper level policymakers should be making
these
choices, not regulatory analysts.
In addition to generally educating upper
level
decisionmakers about the pitfalls of analysis, internal
accountability can be encouraged by structuring the
decisionmaking process in a way that ensures that
attempts by
policy analysts to "fudge" the analysis to reflect
their own
policy preferences are detected in advance of the
decision
For example, an adversarial process whereby
different

institutional actors with different policy outlooks
must
confront each other throughout the decisionmaking
process could
be a good tool for maximizing the upper level
decisionmakers
policy choices. Alternatively, the agency could
structure the
decisionmaking process so as to ensure frequent and
policy communication between the lower level policy effective
analysts
and the upper level decisionmakers.
Alternatives for
structuring analysis into the decisionmaking process
are
discussed in more detail in Chapter 5.
b.

External Accountability.

The ability of regulatory analysts to hide policy
agendas
in regulatory analyses also poses problems
of external
accountability. ==^'
If the policy preferences that inform the
predictions are not made explicit, an unsophisticated
public
can be left with the impression that a particular

regulatory
result was dictated by facts and analysis, rather
than
Because the decisionmaker's policy preferences remain policy.
hidden,
he or she is not publicly accountable for his
or her policy
^
choices.
communication between the upper level decisionmaker
.r.A S;}^^""
and
the regulatory analysts can in this instance
be
disadvantageous to the public and other reviewers of the
agency's decisions.
The upper level decisionmaker can attempt
to avoid public accountability for his or her
policy choices by
exerting subtle pressure on the agency analysts to
hedge their
predictions in one direction or ^an^^the^ so that the
appears better supported by facts and analysis than decision
it really
is.
Rather than taking political responsibility for
his or her
261

For example, in the pesticide example given
previously,
see note 181, supra, the fact that the analyst's
"best
estimate" was at the extreme low end of the 95%
confidence interval spoke clearly to the nature of
the
analyst's policy preference^. ^
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Nager, supra note 139, at 41.
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that the
policy determinations, the decisionmaker can claim
revealed in the
decision was dictated by facts and analysis as
regulatory analysis document.
Given large uncertainties, regulatory analysis usually
without
leaves considerable room for "fudging" the analysis
or
actually misrepresenting the available information
At the
misapplying the available analytical tools.
rationalization
extreme, the analysis becomes merely a post hoc
grounds.
policy
unarticulated
on
reached
decisions
for
in two ways.
This can represent an abuse of policy analysis
for policymakers
appropriate
altogether
is
it
First, while
who work for them use
to demand that the regulatory analysts
to err on the high or low
particular assumptions and models
^
there are limits to which
side of impact projections
predetermined policy
honest analysis can be stretched to meet
information does
available
the
which
in
cases
those
In
needs
it would be
projections,
confident
relatively
permit some
analyst to manipulate the analysis to
inappropriate for the
'
'
This disadvantage, however, is
suggest otherwise.
that
probably not too great, given the large uncertainties analytical
plague most regulatory analysis and the considerable
leeway that results.
pressures
The more serious objection is not to the policy
regulatory analysts,
that upper level decisionmakers exert upon
inexplicit policy
but to the fact that the sources of these
If the policies that dictate
preferences remain hidden.
move
choices among assumptions and inferences and that
spectrum are
the
of
end
high
or
end
lower
the
toward
estimates
be held
cannot
themselves
policymakers
the
not made explicit,
accountable to the public and other reviewing agencies.
Explicit references to the policies that inform regulatory
agencies,
analyses is especially important for regulatory
must
because ultimately the policies that drive the analyses
policymaking
of
grant
congressional
in
a
source
find their
.

,

^

^

^
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By
See, Edwards & Sharkansky, supra note 3, at 197 (
taking advantage of the ambiguities in benefit-cost
analysis, practitioners can bend an analysis in any
("[The
direction."); Meltsner, supra note 3, at 262.
and
loyalty
the
on
play
can
decisionmaker]
upper level
fudge
feelings of his analyst to get him to rewrite, to
with
in slight ways so that the analysis is consistent
his preconceived preferences.")
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S. Rep. 97-305, supra note 12, at 45;
Whittington, supra note 56, at 42.
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See, Meltsner,

supra note 3, at 73-74.
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See, Meltsner,

supra note

3,

at 75-76,

Grubb &

282.
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discretion
Policymakers should not attempt to hide behind
the
veneer of objective" policy analysis when the
analysis itself
must reflect subjective policy preferences.
10-

Reliance on Contractors

.

^ ""^ discovered that many regulatory agencies
r.w heavily
hL!;^?^^^^
rely
upon contractors for a large proportion of
information-gathering and data analysis that goes into the
their
^
regulatory analysis documents
'
For example, OSHA and EPA
rely very heavily upon independent contractors
for analytical
work, while USDA "contracts out" very few
studies.
DOT
contracts for basic research on the causes of
accidents, but
conducts most of its economic analysis in-house.
EPA alone
expends tens of millions of dollars on contracts
aimed at
providing information and analysis for regulatory
analysis
^^^ regulatory analysis document may
rTlTuTn"
l\-^ ''"^'^
rely
upon studies
and analyses conducted by several different
contractors.
Conversely, many contracts are not
regulation-specific, and may be used in the preparation
of
several regulatory analysis documents ' ^
of contractors for regulatory analysis
work is
nff.n^^on^^HV^^
often sensible, and even essential, from the
agency's
perspective.
Agencies that deal with very technical guestions
of science and technology need expertise.
Yet it could be very
expensive for the agency to hire full-time employees
with
subject that is germane to its rulemaking
acHv^'?L°-?''^7
activities
For example, an agency that promulgates
standards that cut across many industries may
find it
inefficient to hire full-time specialists in every
industry
that It regulates.^ ^'
The agency can simply contract out for
particular expertise as particular cases arise;
when the need
for expertise is gone, the agency does not
have to fire or
(more likely) retrain an employee.
.

^

''
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Meltsner, supra note

268

Hall Hearings, Supplement, supra note 22, at
1595-97.

269

||e Conflict of Interest Hearings, supra note
16-17 (testimony of General Accounting Office).

270

3,

at

57-63.

8,

||e. Conflict of Interest Hearings, supra note
8,
(testimony of Joan Claybrook, then Administrator,

at

at 767

National Highway Traffic Safety Administration).
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See, Survey of Ten Agencies, supra note
17, at 42Conflict of Interest Hearings, supra note 8, at
13
(testimony of General Accounting Office), and at
689
(testimony of Barbara Blum, Deputy Administrator,

EPA)

"

;
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An additional advantage to "contracting out" is the fact
that the agency can often obtain the services of the very best
professionals in a particular field who may be unwilling to
Relying upon contractors
devote a career to the agency.'''
the flexibility to "gear
preserve
to
way
convenient
a
also
is
up" for resource-intensive rulemaking efforts as needed.
Finally, outside contractors can lend a patina of objectivity
to an agency analytical effort that might otherwise be
criticized as biased in favor of the agency's preconceived
.

'^

policy preferences
The heavy reliance of some agencies upon contractors for
regulatory analysis information, however, raises two related
concerns--(l) policymaking by consultants, and (2) conflicting
loyalties and the possibility of bias.
a.

Policymaking by Consultants

.

Heavy reliance upon consultants can result in the
effective delegation of important decisionmaking power to
To the extent that agency decisionmakers
nonagency personnel.
are guided by regulatory analysis and to the extent that
contractors are not closely supervised by agency personnel, the
contractors can have a disproportionate impact on the agency's
The private consultants can, in effect, "make
final decisions.
policy" for the government.''^
Proponents of private consultants correctly respond that
when private consultants suggest regulatory options that had
272

Hearings on Consultant Reform and Disclosure Act of 1981:
Before the Subcomm. on Federal Expenditures, Research and
Rules of the Senate Comm. on Governmental Affairs, 97th
Cong., 1st Sess. 57 (1981) [hereinafter cited as
Consultant Reform and Disclosure Act Hearings] (testimony
of Russell W. Richardson, Chairman, Committee on
Contracting Out).

273

Conflict of Interest Hearings, supra note 8, at 689
(testimony of Barbara Blum, Deputy Administrator, EPA)
Consultant Reform and Disclosure Act Hearings, supra note
269,

at 57.

274

Survey of Ten Agencies, supra note 17, at 42; Consultant
Reform and Disclosure Act Hearings, supra note 269, at 57
(testimony of Russell W. Richardson, Chairman, Committee
on Contracting Out)

275

See Conflict of Interest Hearings, supra note 8, at 7
(testimony of Senator Herbert E. Harris); Senate
Consultant Reform and Disclosure Act Hearings, supra note
269, at 19 (testimony of General Accounting Office).
,

^
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not occurred to agency employees, they do not usurp
agency
discretion but only expand regulatory possibi lities ^ ^
Similarly, to the extent that consultants merely assemble
facts
that they derive from other sources, they pose no
threat to the
agency's decisionmaking prerogatives.
Yet consultants are also
called upon to exercise professional judgment in interpreting
facts, and they can be responsible for making the
assumptions
and drawing the inferences that underlie the
predictions that
inform regulatory analysis.
In typical rulemaking activities the "facts" are
not
easily ascertainable, and the important decisions must
turn
upon assumptions and inferences that are ultimately
heavily
tinged with policy considerations as well as professional
judgment.
For many issues, the "fact" and the "policy"
components of the decisions are are virtually inseparable
The
contractor's report must necessarily reflect policy
determinations as well as facts, and it is important to
ensure
that the policy being applied is the agency's and
not the
contractor's.
The differences in the final analytical outcomes
can be quite large.
Agencies can go a long way toward solving the problem of
policymaking by contractors. First, agency decisionmakers
should, of course, refrain from delegating policymaking
functions to consultants.
Direct delegation probably does not
occur in the government with any great frequency, and
0MB
guidelines already prohibit direct delegation.''" All
that
remains is for agencies to enforce this prohibition.
.

276

See, Consultant Reform and Disclosure Act Hearings,
supra
note 269, at 56 (testimony of Mr. Russell W. Richardson,
Chairman, Committee on Contracting Out).
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Swartzman provides an example of the wide disparities
between predictions by private consultants and
predictions by agency employees.
He cites an example
where a private consultant hired to do a regulatory
analysis found the total cost of a noise pollution
proposal to be $797,770. The benefits were estimated
to
be $424,887.
The Illinois Environmental Protection
Agency disputed these figures, and using their own
analysis, determined that the cost would be
$183,200 and
benefits $1,602,000.
Swartzman concludes that "[t]he
disparity, due to different methods, different
assumptions, and different data, was significant "
Swartzman, supra note 119, at 61-63.

278

0MB Circular No. A-120, Guidelines for the Use of
Consulting Services 2 (April 14, 1980).
("Consulting
services will not be used in performing work of a
(Continued on next page)
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The more difficult problem lies in the subtle policymaking
that is an unavoidable part of assessing the costs and benefits
Agencies can probably best address
of proposed regulations.
this problem by insisting that agency employees responsible for
administering consulting contracts closely supervise the
contractors and their employees. Careful attention to the
sources of information and the assumptions that guide the
contractor can ensure that the contractor's policy preferences
This
do not prevail when they differ from those of the agency.
in turn requires that the agency employees who administer the
contracts have some familiarity with the technical issues and
with the way in which policy preferences can drive the
assumptions and inferences that go into technical reports.
should draft the
Finally, agency personnel, not consultants,
^ '
In the final
^
agency's regulatory analysis documents
analysis the agencies themselves must take responsibility for
ensuring that consultants do not usurp their policymaking
.

prerogatives ^ ^ °
Another effective solution to the problem of consultants
making policy is intense public scrutiny of consultant reports.
If the consultants make their assumptions and inferences plain,
then the public should be capable of assessing their validity.
To implement this solution, agencies would need to make the
consulting reports used in the preparation of regulatory
Representatives
analysis documents part of the public record.
of affected parties could then scrutinize the consultant
reports, compare them to the agency's documents, and form their
own conclusions about the independence of the agency's
analysis
.

Conflict of Loyalties and Bias

b.

.

A more serious concern is the suggestion that some
consultants' reports may be biased because of conflicting

278

279

(Continued from previous page)
policy/decision making or managerial nature which is
direct responsibility of agency officials.")

a

This is apparently the practice in most regulatory
See Hall Hearings, supra note 22, at 247
agencies.
(testimony of Mr. Frank Bendt, National Highway Traffic
Safety Administration)
,
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Consultant Reform & Disclosure Act Hearings, supra note
269, at 54 (testimony of Russell W. Richardson, Chairman,
Committee for Contracting Out)
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consultant loyalties .'«
When an agency needs outside
expertise on a technical question, it will naturally
turn to a
contractor with expertise in the area of interest.
Often
professionals with the most relevant expertise are those the
who
have acquired that expertise by working for the
regulated
^
industry.
In rare cases, agencies have hired companies
from the
regulated industries themselves to undertake studies
to be used
in the preparation of regulatory analyses. '«'
For example a
General Accounting Office study of 156 contracts
undertaken by
six regulatory agencies'"'
to aid the agencies in the
preparation of regulatory analysis documents during the
Administration found that eleven of those contracts were Carter
'

281

See generally. General Accounting Office, Government
Earns Low Marks on Proper Use of Consultants 21-23
(1980)

.

282

See, Conflict of Interest Hearings, supra note
8, at 483
(testimony of Mr. Eckardt C. Beck, Assistant
Administrator for Water and Waste Management, EPA).
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Two particularly questionable examples of EPA
contracts
for economic analysis to research companies that
were
wholly owned subsidiaries of important regulatees
include:
(1) a contract to the Exxon Research and
Engineering Corporation to study better pollution control
measures for offshore oil drilling that was awarded
on
the same day that its parent, the Exxon Corporation,
began unlawfully discharging 450,000 of polluted
water
into the sea just east of Prudhoe Bay in Alaska;
and (2)
a $4,000,000 contract to Monsanto
Research Corporation a
wholly owned subsidiary of the Monsanto Company, to
study
emissions from 62 industrial processes, including the
production of chemical products.
In the second contract,
the research company submitted draft reports
concerning a
chemical for which the parent company was the leading
United States producer to the parent company for review
prior to submitting them to EPA.
See, Neumann & Gup, The
Regulators:
A Study in Conflict Washington Post, Juni
22' 1980,
reprinted in Conflict of Interest Hearings,
supra note 8, at 307.
,
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The agencies studied were the Environmental
Protection
Agency, the National Highway Traffic Safety
Administration, the Department of Energy, the Federal
Energy Regulatory Commission, and the Federal
Communications Commission, the Consumer Product Safety
Commission.
Conflict of Interest Hearings, supra note
at

13.

8,

.
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were manufacturing products in the
awarded to companies that
^ ®
Cooperative research efforts
regulated industries
between agency and industry scientists and engineers pose
similar questions of possible bias in the results of such
efforts.'"'
Agencies have also hired contractors who were
essentially the same services to
simultaneously rendering
' "
^
This "organizational conflict of
private regulatees
interest" can result in the preparation of biased studies if
the contractor fears that a study that reflects adversely upon
the regulated industry will result in the loss of present or
future consulting work from that industry.'^"
A less dramatic organizational conflict of interest can
arise from the expectation of future employment, even if the
government consultant does not accept jobs from the regulatee
For example,
while it is doing government contract work.'"^
a contractor may take a government job with the expectation
.

^

.

285

The GAO provided the following two examples:

EPA issued three contracts totalling $880,635 for
A
cost analysis of air pollution control systems.
subcontractor on one of the projects is a trade
association of companies that manufacture and supply
88% of all industrial air pollution control
equipment in the United States. Another EPA
contract was issued for $252,296 to perform a study
of the best available technology for ore mining and
effluent waste. The contractor has a wholly owned
subsidiary to manufacture and market products
emerging from its research.

Conflict of Interest Hearings, supra note

8,

at

15.

286

A cooperative research effort between NHTSA and the Motor
Vehicle Manufacturers Association was challenged by Ralph
Nader's Public Citizen under the Federal Advisory
Committee Act. Although the agency maintained that it
kept such cooperative efforts separate from its
rulemaking activities, the agency terminated the program.
Prod. Safety & Liab. Rep. (BNA) 830 (Oct. 28, 1983).
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Conflict of Interest Hearings, supra note

8,

288

See, Hall Hearings, supra note 22, at 369
Mr. James English, United Steelworkers)

(testimony of

289

Basala Interview, supra note 189; Hall Hearings, supra
note 22, at 369 (testimony of Mr. James English, United
Steelworkers)
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that the experience gained on the government job will be useful
in securing future employment from a company in the regulated
industry.
This can pose a potential for conflict of loyalties
that closely parallels the "revolving door" problem for

government employees.^'"
A final problem arises from the fact that a contractor's
expertise may have been acquired through the services that one
of its employees previously rendered to the regulated
industry.'" During the course of the prior employment, the
employee may have acquired a "pro-industry" slant on the
regulatory issues. While this does not technically raise
problems of conflict of loyalties (unless the contractor's
employee intends to return to the regulated industry), it
nevertheless raises at least the possibility of bias in the
contractor's final output.
The conflicts of loyalty that can arise from consulting
arrangements relevant to regulatory analysis are not easily
addressed. A few agencies have promulgated regulations
addressing "organizational conflicts of interest" on the part
of government consultants; others insert clauses into their
standard contract solicitation notices; and still others screen
for conflicts of interest on an ad hoc basis. '^'
In
addition, the Office of Federal Procurement Policy has recently
promulgated a Federal Acquisition Regulation on this
subject.''^
But most agencies still lack any effective
regulations or guidelines on this subject.'^"
290

See generally Johnson, Agency "Capture:" The "Revolving
Door" Between Regulated Industries and Their Regulating
Agencies 18 U. Rich L. Rev. 95 (1983); Morgan,
Appropriate Limits on Participation by Former Agency
Officials in Matters Before The Agency 1980 Duke L.J. 1,
36; Allen, The "Revolving Door"
Should It Be Stopped ?,
32 Ad. L. Rev. 383 (1980) (ABA Nat 1 Conference on Fed.
Reg. Panel Discussion); Note, The Fiduciary Duty of
Former Government Employees 90 Yale L. J. 189 (1980).
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1981 Regulatory Reform Hearings, supra note 20, at 225,
Hall Hearings, supra note 22, at 369 (testimony of Mr.
James English, United Steelworkers)

292

See, Hall Hearings,
all three methods);

293

48 C.F.R.

294

See Hall Hearings, supra note 22, at 2020 (DOT relies
upon staff personnel responsible for the analysis to
(Continued on next page)
,

supra note 22, at 1598-1614 (EPA uses
id. at 2001 (OSHA relies upon
(Continued on next page)
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Requiring consultants to set out clearly their assumptions
and inferences and subjecting them to public scrutiny can go a
long way toward reducing the possible adverse effects of
organizational conflicts of interest.'^' Mandating that
regulatory analysis document be drafted by agency employees,
rather than by consultants, can similarly help ensure that
agency analysts have independently assessed the data and
But more is probably
analyses in the consultant report.''^
Agency decisionmakers and the public will not know
necessary.
unaware
to keep a keen eye out for possible bias, if they are
of the fact that a potential organizational conflict of
interest exists.
A somewhat more intrusive step would be to require
potential contractors to state at the outset whether they have
This approach first
an organizational conflict of interest.
requires an adequate definition of "organizational conflict of
interest." The General Accounting Office has defined an
organizational conflict of interest as "a situation where a
prospective contractor has an interest in the product or
industry being regulated, which could preclude it from
providing a totally objective work product." A Federal
Acquisition Regulation similarly defines the term to mean a
situation in which the nature of the work to be performed under
some restriction
a proposed Government contract "may, without
impair the contractor's objectivity
on future activities,
While these definitions
in performing the contract work."'^'
are comprehensive, they leave a great deal of discretion to the
.

292

.

.

(Continued from previous page)
contract requirements); id at 2483 (Federal Trade
Commission uses contract requirements on an ad hoc
basis)
.
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(Continued from previous page)
avoid conflicts of interest); Personal Interviews with
Mr. J.E. Murdock, Acting Deputy Administrator and Chief
Counsel, and Mr. Edward Faberman, Deputy Chief Counsel,
FAA, DOT, May 18, 1983 [hereinafter cited as Murdock &
Faberman Interview] (FAA has no guidelines on the subject
of conflicts of interest).
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See, Conflict of Interest Hearings, supra note 8, at 263
(testimony of Ms. Joan Claybrook, Public Citizen).
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Some versions of regulatory reform legislation in the
early 1980s required that agency employees draft
See S. 1080 § 622(f),
regulatory analysis documents.
Rep. 97-284, supra note 6, at 154.
,
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40 C.F.R.
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contracting agency.
The kinds of relationships that could
impair a contractor's objectivity" can be defined
with greater
clarity by reference to the relationships that raise
conflict
of interest concerns in the real world.
A very narrow definition of "organizational
conflict of
interest" would include only existing contractual
relationships
with companies subject to regulation in the rulemaking
initiative or subsidiaries or patents of such companies.
somewhat broader definition would include any contractors A
who
have done work in the past for a regulated entity
or a parent
or subsidiary.
An even broader definition would include
contractors who have in their employ persons who have
worked in
the past for regulated entities, their parents
or subsidiaries
Finally a very broad definition might include
contractors who
are seriously considering working for a company
in the
regulated industry in the future.
It would seem inappropriate to include
companies who may
in the future work for a regulated company.
A determination on
this issue at the outset of a rulemaking effort
would require a
great deal of speculation, and it would be very
difficult
after-the-fact to determine whether a contractor had
violated
the requirement. ^'«
More importantly, since most contracting
companies would be unwilling to make the government
their sole
Clients, the broad definition of "organizational
conflict of
interest" would almost certainly act in practice
to deprive
agencies of much needed expertise.
Because it can probably be
safely assumed that all regulatory analysis contractors
will
seek employment in regulated industries at some
point in the
future. It makes little sense to require potential
contractors
to commit themselves on the question at the
outset.
It would seem appropriate, however, to
include all of the
other suggested contractors within the definition
of
organizational "conflict of interest" for purposes of
revealing
the source of the contractors' experience.
While there is
little support for the proposition that a company
who has
worked for the regulated industry or who has an
employee
who
has worked for the the regulated industry thereby
loses all
objectivity, prior work experience is a relevant
consideration
any contract for services.
Agencies should be
work experience at the time that contractors are aware of this
being^
selected.
It may be going too far, however, to require
contractors
to poll every employee's past work experience
for
Many contracting concerns are very large companies every job
with
hundreds of employees, most of whom will not be
working on any
given project.
Therefore, the definition of "organizational

m
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Sej, Consultant Reform and Disclosure Act
Hearings, supra
note 269, at 83 (testimony of National Council
of
Professional Service Firms).
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conflict of interest" should be limited to contractor employees
who are likely to be working on the project that is the subject
of the contract.
In sum, agencies should require a potential contractor for
services to provide for use in preparing regulatory analysis
documents a statement on "organizational conflict of interest,"
where the term is defined to include the contractor's current
work for a regulatory entity, the contractors prior work for a
regulatory entity, and any past work for a regulatory entity of
Once
any employee who is likely to be working on the project.
a contractor is hired, this statement should be a matter of
public record and should be attached to any document that the
contractor prepares for the agency.
The current Federal Acquisition Regulation governing
organizational conflicts of interest does not explicitly
require that statements or findings concerning such conflicts
Some versions of regulatory reform
be made public. ^^'
legislation, however, require that a regulatory analysis
document reveal the fact that consultants worked on studies
prepared in connection with the document and include a^ °
EPA
°
description of the arrangements with any consultants
regulations require potential consultants on regulatory
analysis documents to "list situations where they have taken a
point of view on the subject of the contract within the
preceding three years. "^°' The Council of Environmental
Quality regulations for preparing Environmental Impact
Statements (EISs) require that the names and qualifications of
contractors who worked on an EIS or background documents be
identified in the EIS, even if their work may have been
modified by the agency. ^°^ The regulations further require
consultants to execute a disclosure statement disclosing any
"^°^
"financial or other interest in the areas of the project.
The Council on Environmental Quality interprets this term
broadly to include the promise of future work on the
project.'"'
.

Subpart 9.5 (1984).
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See
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Conflict of Interest Hearings, supra note 8, at 642
(testimony of Ms. Barbara Blum, former Deputy
Administrator, EPA).
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40 C.F.R.

303

40 C.F.R.§ 1506. 5(k)
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In order to implement this requirement fairly and
equitably, in advance of requesting contract services the
agencies must assume the responsibility of identifying a list
of the industries that are likely to be affected.
A current
Federal Acquisition regulation requires contracting officers to
search government and other readily available sources for
information on potential organizational conflicts of interest
before requiring contractors to submit such information.^"*
This is a sensible restraint upon government-imposed paperwork
requirement for contractors, and it should contrive to guide
agency contracting officers.
Some representatives of contractors have expressed concern
that public disclosure of the nature of potential
organizational conflicts of interest will result in the
disclosure of consultants' confidential business
information.'"' Apparently, contractors are concerned that
their competitors will become aware of their clients and the
nature of the work that they are performing for their clients.
While there may be some legitimate interest in keeping such
information from competitors, that interest is almost certainly
outweighed by the agency's interest in maximizing public
confidence in its regulatory analysis efforts and the public
interest in knowing the backgrounds of companies that perform
work for the government.
If a contractor believes that
disclosure of former consulting arrangements could be
detrimental to its competitive position, it can simply refrain
from bidding on the government contract.
It is unlikely that
such a disclosure rule will greatly deprive agencies of the
services of qualified consultants.
The agencies could go further to ban the employment of
consultants with a potential conflict of interest. This would
seem unwarranted in the case of consultants who have worked in
the past for regulated companies.
While previous work for a
company may have given a contractor a particular view of the
world, one should not too readily conclude that the
professionals who work for contractors are mere lackeys for
regulated industries.
Careful policing by the agency employees
who are charged with administering contracts should be
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48 C.F.R. § 9506 (1984).
("When information concerning
prospective contractors is necessary to identify and
evaluate potential organizational conflicts of interest
or to develop recommended actions, contracting officers
should first seek it from within the Government or from
other readily available sources.")
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See, Consultant Reform and Disclosure Act Hearings, supra
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sufficient to prevent contractor bias from creeping into their
reports
A better case for a complete ban exists when a contractor
In this case
is currently doing work for a regulated industry.
On the principle that
a real conflict of interest may exist.
no person can serve two masters, agencies should be discouraged
from hiring a contractor when it is currently performing work
for a company that is possibly subject to regulation under the
rule that the agency is contemplating on a subject matter that
Similarly, contractors
is relevant to the rulemaking effort.
that the agency hires should be prohibited by contract from
accepting employment with a potentially regulated company on a
matter that is relevant to the rulemaking efforts. ^°^
Finally, in order to mitigate the "revolving door"
problem, agencies could consider including provisions in
consulting contracts to prohibit consultants from performing
similar work for the regulated industry for a specified period
Federal regulations impose similar restrictions upon
of time.
government employees who leave the government to work for
Such a prohibition could ensure against the
regulatees ^ ° ®
possibility of unprofessional contractors biasing government
reports in order to secure future employment with the regulated
'°'
industry.
.

307

The existing Federal Acquisition Regulation on
organizational conflict of interest does not explicitly
prohibit awarding contracts to consultants who are
simultaneously performing similar services for the
regulated industry. The regulation provides only that if
the contracting officer decides that a particular
consulting arrangement "involves a significant
organizational conflict of interest," the contracting
officer must prepare a current analysis "including a
recommended course of action for avoiding, neutralizing
The head of the contracting
or mitigating the conflict."
office then has discretion to adjust the terms of the
consulting contract to mitigate the conflict of interest.
48 C.F.R. § 9.507(a)-(c) (1984).
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See, Office of the Secretary of Transportation,
Responsibilities of the Government Employee and Special
Government Employee Following Departure From Government
Service, 49A C.F.R. §99.735-81 (1984); Department of
Health & Human Services, Prohibitions Against
Post-Employment Conflict of Interest, 45A C.F.R.
(Continued on next page)
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An example provided. with the Federal Acquisition
Regulation on organization conflicts of interest
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Whether a sufficient number of unscrupulous contractors
exist to warrant such a restriction on future employment is an
empirical question that is beyond the scope of this Report.
Certainly, there have been instances of contractors using their
government experience to open doors in private industry.
it
is, however, impossible to tell whether the contractor biased
government reports as a guide pro quo for this access.
Probably most companies would be unwilling to hire a consultant
that was so easily persuaded to fudge its results.
Moreover, a
prohibition upon future employment could well discourage a
substantial number of highly qualified companies from seeking
government contracts in the first place.
On balance, the
disadvantages of such a prohibition appear to outweigh its
limited advantages.
11.

Retrospective Analysis

.

The regulatory analysis office can enhance the accuracy of

its predictions if it obtains feedback from the real
world.' "^ Retrospective analysis of the actual impact of
regulatory requirements on the regulated industry and the
intended beneficiaries can provide effective feedback to the
analyst.' ''
Retrospective analysis is also a tool for
evaluating the effectiveness of existing regulations, a

function that Executive Order 12291 explicitly requires
agencies to undertake.''' Over time, retrospective analysis

308

309

(Continued from previous page)
§737-35-1401 (1984); Department of Interior, Prohibitions
Affecting Former Government Employees, 43A C.F.R S
20.735-60 (1984).
(Continued from previous page)
indicates that the regulation may impose such

a

revision:

An agency that regulates an industry wishes to
develop a system for evaluating and processing
license applications.
Contractor X helps develop
the system and process the applications.
Contractor
X should be prohibited from acting as a consultant
to any of the applicants during its period of
(Continued on next page)
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could be useful in evaluating the entire regulatory analysis
If the regulatory analyst's predictions are always
enterprise.
far off base, an agency might decide to devote fewer resources
to the endeavor.
Interestingly, regulatory analysts, who are in the
business of analyzing the work of others, rarely evaluate their
The agencies that were studied in connection
own work.^'^
with this report devoted very few resources to retrospective
evaluations of their regulatory analysts' previous predictions.
OSHA, FAA and the agencies in USDA conduct very few, if any,
Some of the program offices in
retrospective analyses ^
EPA are required by statute to reevaluate rules periodically,
but these evaluations do not focus to any great extent upon the
^
predictions made in past regulatory analysis documents
Only the National Highway Traffic Safety Administration
undertakes routine retrospective analyses of its predictions in
^'^
its past rulemaking efforts.
Since uncertainties in the subject matter virtually
guarantee inaccuracies in analytical projections, it is not
surprising that regulatory analysts are hesitant to evaluate
As one EPA analyst candidly observed: "How
their own efforts.
is my career going to be advanced by doing a study that shows
It is
that three years ago the agency made a wrong prediction.
In most agencies analytical
^
not in my best interest ."
resources are strained by the day-to-day work on new rulemaking
initiatives.^'* Still, the very few retrospective analyses
^

''

.

.

^
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performance and for a reasonable period thereafter.
48 C.F.R.

§

9.509(i)

(1984)

Meltsner, supra note

at 273.

313

See

314

See, Chapter 3 at Notes 742-744 (OSHA); Chapter
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Telephone Interview with Mr. Alexander Cristofaro, Air
Branch Chief, Regulatory Policy Division, Office of
Policy Analysis, Office of Policy, Planning and
Evaluation, EPA, May 24, 25, 1984 [hereinafter cited as
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that have been done in the past indicate that agencies could
profit greatly from devoting some resources to evaluating the
accuracy of past analytical efforts.
Retrospective economic
impact studies indicate a general trend toward overestimating
compliance costs, sometimes to a fairly large degree.^*'
Retrospective benefit studies are virtually nonexistent, in
large part because very few benefit studies have been
undertaken in the past.
One problem that has plagued the few retrospective efforts
that have been undertaken is the difficulty in determining
after-the-fact exactly what monies the regulatees did expend in
complying with a particular rule.
Corporate accounting tools
are not designed to facilitate the measurement of compliance
^^°
costs.
The problem is complicated further by the fact
that many regulations are performance-based and therefore do
not require the adoption of any particular compliance scheme.
For example, a regulatee may add on an "end-of-pipe" technology
for pollution control, or it may implement design changes to
new or existing facilities.
While the expense of the former
response is probably attributable entirely to a pollution
control regulation, the company may adopt the latter option for
many reasons, and the costs may not entirely stem from the
pollution control regulation.
Despite these accounting problems, retrospective analysis
can be very useful in assessing the value of regulatory
analysis and in preventing past analytical errors to be
perpetuated in the future. While it would probably not be
cost-effective for an agency to conduct extensive retrospective
analysis for all of its major rules, it should set aside enough
analytical resources to undertake retrospective analysis for
one or two future regulatory analyses each year.
Most agencies
devote some analytical resources to program evaluation, and in
recent years regulatory analysis has assumed an important role
in the programs of most regulatory agencies.
Agencies could

317
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former Administrator, NHTSA)
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probably follow NHTSA's example and fold retrospective analysis
into their general program evaluation horizons.
12

.

Deadlines and Delay

.

For any decisionmaking body there is always a "tension
Regulatory analysis
between timeliness and analysis ." ^ ^
takes time, but time can mean delay for agency rulemaking
managers in the program offices who complain of "paralysis by
analysis ." ^ ^ ^
Hence, the potential for delay is another
source of conflict between the regulatory analysis staff and
the program office staff.
Regulatory analysis can also be used as a crutch for
putting important decisions off until another day.^^^
The
need for further study and analysis can serve as a convenient
^^''
conflict-avoidance device.
Issues that cannot be amicably
resolved can be put off pending further analysis that may
^^^
eliminate the conflict.
'
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Telephone Interview with Mr. Stuart Sessions, Acting
Director, Regulatory Policy Division, Office of Policy
Analysis, Office of Policy, Planning and Evaluation, EPA,
May 29, 1984.
See also Merrill Draft, supra note 96, at
ch.l, p. 115; Storing, supra note 68.
,
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Hall Hearings, supra note 22, at 533 (testimony of Mr.
Jerry Hill, former Assistant Secretary, USDA) Beliles
Interview, supra note 161; Personal Interview with Mr.
Rob Wolcott, Special Assistant to the Deputy
Administrator, EPA, June 27, 1984 [hereinafter cited as
Wolcott Interview]; Telephone Interview with Mr. Daniel
Fiorino, Acting Director, Regulation and Enforcement
Management Division, Office of Standards and Regulations,
Office of Policy, Planning and Evaluation, EPA, February
8, 1983 [hereinafter cited as Fiorino Interview]; Felrice
Interview, supra note 20; Telephone Interview with Mr.
Robert Ajax, Standards Development Branch Chief,
Emissions Standards and Engineering Division, Office of
Air Quality Planning and Standards, Office of Air and
Radiaton, EPA, July 13, 1984.
Independent agencies have
used the possibility of delays in rulemaking initiatives
as a reason for urging Congress not to require them to
(Continued on next page)
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An occasional complaint of regulatory analysts in the
agencies is that deadlines for promulgating rules force them
to
devote insufficient time to their analytical efforts.'''
For
some regulatory efforts, such as regulations accompanying
quarantine^activities of the Animal and Plant Health Inspection
Service,
time constraints make any significant analytical
effort impossible.
Attempts in such cases to bring
comprehensive analytical rationality to bear on the decision
must necessarily be cursory and informal.
Recognizing this
reality. Executive Order 12291 exempts any regulatory effort
that responds to an emergency or for which compliance
"would
conflict with deadlines imposed by statute or by iudicial
order." '"
The complaint, however, appears to go farther than the
narrow problem of regulatory actions that must be taken in
haste.
Some analysts claim that there simply is not enough
time
the normal rulemaking life cycle to prepare an adequate
regulatory analysis.
This may be largely a problem of
insufficient analytical resources, a problem that will be
discussed in the next section of this Chapter.
To some extent
however, this may be a problem of the timing of the
preparation
of regulatory analysis documents.
All regulatory efforts face time constraints.
There is
little reason to believe, however, that the analysts need
more
time than the technical staff in the program office.
Most
timing problems probably stem from the fact that the services
of the regulatory analysts are not always requested until
late
the process after much of the technical work on the rule
is
completed.
Having completed the bulk of its work, the
technical staff becomes restless to get the rule out and
generates pressure on the analysts to finish their analytical
efforts as soon as possible.
Operating under these time
constraints, the analysts believe that they cannot do an
adequate job.
Too often, they must make "back of the envelope"
predictions^based upon little information and very little
analysis. "
Structuring the decisionmaking process so that
regulatory analysis becomes involved at a very early stage and

m

m
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prepare regulatory analyses to accompany rules.
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Insufficient Analytical Resources

.

Not surprisingly, one of the most frequent impediments
that agency regulatory analysts have identified is the paucity
of resources that agencies currently devote to analysis. ^^'
Other, less partial, observers have also identified inadequate
resources as a significant impediment to regulatory
analysis. ^^^ While this criticism must be taken with a grain
of salt, no analysis is as thorough as it could be.
As
Professor Lindblom has observed, "A policymaker, whether an
individual or an organization, will become exhausted long
before the analysis is exhausted. " ^ ^ ^
Hence, the question
whether agency analytical efforts are receiving adequate
resources is, like most resource issues, a question of
tradeoffs. As a preliminary matter, however, it is useful to
devote some attention to the resources that are currently being
devoted to regulatory analysis in the agencies.
a.

Current Analytical Resources

.

The nonindependent regulatory agencies that are subject to
Executive Order 12291 devote substantial resources to the task
of regulatory analysis.
Surprisingly few efforts, however,
have been made to determine exactly how many resources
regulatory analysis consumes. The most systematic attempt to
97-284,

supra note
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See

331

See, Fiorino Interview,

,

S.

Rep.

6,

at 91.

supra note 319; Kranidas
Interview
supra note 23; Peak Interview
supra note
20; Shapiro Interview, supra note 84; but see
Segal
Interview, supra note 20 (agency probably has enough
policy analysis resources at the moment).
,
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See Survey of Ten Agencies, supra note 17, at 51;
IIS Report, supra note 20, at 8, 77.
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Lindblom, supra note 3, at 14.
See also Meltsner, supra
note 3, at 154; 1976 IIS Report, supra note 20, at 77;
Survey of Ten Agencies, supra note 17, at 18.
(Resource
constraints can force "a trade-off between the
consideration of jnore alternatives and the development of
detailed quantified and reliable cost and benefit
estimates with regard to fewer alternatives.")
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answer this question was a questionnaire that the House
Judiciary Committee directed to fifteen agencies in connection
with its hearings on regulatory reform legislation.^^" The
questionnaire elicited responses of varying quality and
precision from the agencies, and the results are summarized to
the extent that they can be broken down and compared, in Table
4-1.

Other, unsystematic attempts to estimate the resources
devoted to regulatory analysis have yielded similar results,
The Congressional
although their accuracy is open to question.
Budget Office has made a gross estimate that the average
Regulatory Impact Analysis for major rules will cost
$100,000.^^^
The General Accounting Office surveyed 38
regulatory analyses prepared by eight departments and agencies
pursuant to Executive Order 12044 during the Carter
Administration and found the average cost per analysis to be
$212,000.^^^ GAO cautioned that this should be regarded as a
^^^
The costs for RIA preparation
lower bound for the costs.
under Executive Order 12291 are probably considerably higher,
because that Executive Order requires benefits analysis as well
A GAO Survey conducted in 1983, of the
as costs analysis.
costs of RIA preparation in six major agencies yielded the

b.

Adequacy of Existing Resources

.

Whether the agencies are spending adequate amounts on
their analytical efforts depends upon what society is getting
in return for those resources and upon how society could
otherwise be spending them. On these questions there is, of
Some observers
course, room for differences of opinion.
believe that a two million dollar regulatory analysis is worth
the expense if it is instrumental in persuading an agency to
adopt a standard that saves the regulated industry and,
indirectly, consumers fifteen million dollars. ^^'
334
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Other observers believe that resources are being wasted on
"gold plated studies" that can have very little real impact in
a regulatory world that is dominated by the pulls and tugs of
Pointing to all of the impediments to
political forces.^""
analysis, they argue that a good analysis will count for very
little and a poor or biased analysis can work positive harm on
Many have therefore concluded that regulatory
society.^"'
" ^ "
analysis requirements are not "cost ef f ective
Some observers have pointed out that while the Office of
Management and Budget has largely been responsible for
increasing the analytical burdens upon the agencies in the last
several years, that agency has not recommended that they be
^ "
given additional resources to do the required analyses
.

.

339

340

(Continued from previous page)
1984) [hereinafter cited as Portney] (alluding to
"the great likelihood that regulatory impact analysis
will cover its costs, if not return it several times
over"); Miller, Lessons of the Economic Impact Statement
Program Reg. 14, 18 (July/Aug. 1977); S. Rep. 97-284,
supra note 6, at 90 (committee determination that for
major rules the costs of regulatory analysis are more
than outweighed by the potential benefits in increasing
the effectiveness of regulation, reducing compliance
costs, and ameliorating detrimental impacts of
regulation)
ed.

See, Hall Hearings, supra note 22, at 52 (testimony of
Ms. Joan Bernstein, former General Counsel, EPA); id. at
109 (testimony of Ms. Joan Claybrook, former

Administrator, NHTSA)
341

See Grubb & Whittington, supra note 56, at 50 ("given
the complexities of many environmental issues, analytical
resources, including those of cost-benefit analysts -would often be better spent on policy and program design
rather than ex post analyses of a few regulations.").

342

1981 H.R. 746 Hearings, supra note 11, at 105
(testimony of the American Bar Association) (ABA is not
"entirely sanguine about the extent or current knowledge
of the usefulness of such analyses in all cases,
especially viewed against their costs"); Regulatory
Flexibility Act Oversight Hearings, supra note 26, at 98
(testimony of Mr. Bevis Longstreth, Commissioner,
(Continued on next page)

343

See GAO Cost-Benefit Report, supra note 29, at 29-30;
Luken Interview, supra note 84.
Role of OMB in
(Continued on next page)

,

See,

,
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They conclude that the real motivation behind the analytical
requirements is to force agencies to shift existing resources
out of regulatory programs and into analysis, thereby stemming
the flow of regulations.^""
This cynical motivation for the
use of analysis, if true, does little to enhance the status
analysis among agency employees, regulatees and the general
public.

342

343

344

(Continued from previous page)
Securities and Exchange Commission) (The Regulatory
Flexibility Analysis "simply has not been cost-effective
in our view" )
(Continued from previous page)
Regulation Hearings Before the Subcomm. on Oversight and
Investigations of the House Comm. on Energy and Commerce,
97th Cong., 1st Sess. 70, 5 (1981) [hereinafter cited as
Role of 0MB in Regulation Hearings] (statement of
Congressman Albert Gore).
See Hall Hearings, supra not^ 22, at 109 (testimony of
Ms. Joan Claybrook, forme? aSlministrator
NHTSA) ("The
subtle hypocrisy of insisting on cost and benefit
analysis while at the same time reducing or eliminating a
government agency's ability to gather the necessary
information is not unnoticed."); id. at 52 (testimony of
Ms. Joan Bernstein, former General Counsel, EPA); Role of
0MB in Regulation Hearings, supra note 340, at 5
(statement of Congressman Albert Gore).
("The
juxtaposition of increasingly^ rigid demands for analysis
and decreased analytical resources cannot help but lead
to the conclusion that this administration's real goal is
to simply stop regulation.")
,

,
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B.

Impediments to Communicating Analysis

.

At least half of an analyst's job is to communicate
The
effectively the results of his or her analytical efforts.
starting point is obviously the analyst's personal
communications skills, a topic that is beyond the scope of this
This section of the Report will therefore focus
Report.
exclusively upon institutional impediments to policy

communication.

Intra-agency Policy Management
1
Since regulatory analysis is explicit about policy goals,
upper level decisionmakers can use the regulatory analysis
process to monitor the recommendations of lower level technical
staff for adherence to management's view of correct policy
For regulatory analysis to become an effective policy
goals.
management tool, however, the upper level decisionmakers must
communicate to the regulatory analysts a clear sense of the
priority ranking of the agency's competing policy goals.
Likewise, the regulatory analyst must be able to communicate to
upper level decisionmakers the extent to which each of the
regulatory options implements their policy preferences.
Agency regulatory analysts frequently complain that they
do not always obtain a clear picture of the policy preferences
For example, for several years,
of upper level decisionmakers.
the Secretary of the Department of Transportation adopted a
very decentralized approach to regulatory decisionmaking,
delegating most policymaking to the heads of the Operating
Administrations within the Department. The Secretary made few
detailed policy declarations, and the Office of the Secretary
did not scrutinize regulatory analysis documents especially
carefully for adherence to Departmental policy goals. When a
new Secretary decided to exercise a stronger policymaking role
in transportation safety matters, the Department experienced
some difficulty in communicating the new policy preferences to
In the end, regulatory analysis
the Operating Administrations.
proved the best vehicle for this policy communication, but only
after many painful remands of rules and analyses to the
administrations and one or two instances in which the Secretary
simply abandoned the rulemaking analysis process in the
Operating Administrations and drafted portions of the
regulatory analyses and rulemaking documents in the Office of
the Secretary.
To some extent, the impediments to using regulatory
analysis as a policy management tool are probably attributable
to the inability or unwillingness of the upper level
decisionmakers to be explicit about they way in which they rank
competing policy goals. To the extent that this is true, there
are no easy procedural or structural solutions to the policy
management problem.
Little can be done to force unwilling
.

.

^

..
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policymakers to manage policy.
But the fact that the problem
seems to afflict large agencies, where communication must
necessarily follow relatively formal paths, more than smaller
agencies, where communication can occur frequently and
informally, indicates that the failure of policy communication
may be addressed by improvements in the structure of the
decisionmaking process, a topic that will be discussed in
Chapter 5.
2
Communication With Reviewing Institutions and the
Public
Regulatory analysts must also communicate with reviewing
institutions like 0MB and Congress.
Executive Order 12291
ensures that the results of the agency's regulatory analysis
efforts for major rules will be communicated to 0MB ^ "
Indeed the existing process for communicating analysis to 0MB
and for conveying 0MB policy preferences back to the agencies
has generated a wealth of (sometimes acrimonious) policy
communication
While there is very little doubt that effective policy
communication between the nonindependent agencies and 0MB takes
place on a regular basis, some have suggested that the contents
of this communication be placed in the public rulemaking
record.
The Administrative Conference has recommended that
Congress not require that all oral communication between the
White House and the nonindependent agencies be reduced to
writing and placed in the rulemaking record. ^^^ Many
agencies, however, have adopted the practice of placing written
communications from 0MB in the public record, and 0MB has
apparently acquiesced in this practice. ^^^
.

.

.

345

Exec. Order No.

346

Administrative Conference Recommendation No. 80-6, 1
C.F.R. § 305.80-6 (1984).
See, Verkuil, Jawboning
Administrative Agencies: Ex Parte Contacts by the White
House,

347

80 Colum.

12,291, supra note 82,

L.

Rev.

943

at § 3(e),

(f).

(1980).

See e.g
Personal Interview with Mr. Joseph Cannon,
formerly Associate Administrator for Policy and Resource
Management, Radiation, EPA, May 18, 1984 [hereinafter
cited as Cannon Interview]; Hall Hearings, supra note 22,
at 1563 (EPA).
,

,

.

.
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3 4 8
First,
The practice is a good one for two reasons.
helps insulate agencies from charges that 0MB has usurped
The protection is not complete,
their decisionmaking powers.
however, because it is still possible for 0MB to say one thing
Still, placing
in writing and another over the telephone.
written communications in the rulemaking record can help inform
the public of the extent to which an agency's policy adheres to
or varies from the Administration's policy as articulated by

it

0MB.

Second, placing 0MB written communications in the
rulemaking record helps make 0MB, and ultimately the President,
^^^
If the President has a
accountable to the public.
particular policy agenda, the regulatory analysis document is
an effective way of communicating that policy to the
The President should, however, be
nonindependent agencies.
responsible to the public for the consequences, good or bad, of
^^°
Placing written communications in the
his agenda.
rulemaking record can make the public aware of the sources of
public policy in regulatory decisionmaking.
No formal mechanisms exist for communicating regulatory
Like any other member of the public, a
analysis to Congress.
congressman can obtain a copy of the agency's RIA for a major
rule, but unless the congressman has some special reason to
know about the rulemaking effort and the existence of the RIA,
The General
the communication is not likely to occur.
Accounting Office has suggested that executive summaries of
some RIAs should be routinely sent to appropriate congressional
committees for review and comment as they are completed and
While full implementation of this suggestion
publicized. ^
might serve merely to flood crowded Congressional committee
^

'

348

1981 Regulatory Reform Hearings, supra note 20, at
(testimony of American Bar Association) (arguing that
written, but not oral, communication be placed in the
rulemaking record)

See

,

142

1982 GAO

349

97-435, supra note 103,
See H. Rept
Report, supra note 3, at 4, 53.

350

Hearings Before the Subcomm. on Oversight and
Investigations of the House Comm. on Energy and Commerce
on the Role of 0MB in Regulation, 97th Cong., 1st Sess.
11 (1981) (testimony of Mr. George Eads)

351

GAO Cost-Benefit Report, supra note 29, at v.

,

.

at

54;

See,
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offices with unread regulatory analysis documents, it could be
accomplished at little expense, and it might help to keep
interested committees and subcommittees abreast of important
rulemaking efforts.
Chapter 3 revealed that many regulatory analysts in the
agencies are of the opinion that one of the primary benefits of
regulatory analysis is to enhance the quality of public
participation in the rulemaking process. ^^^ Regulatory
analysis can only perform this laudable function if it is
accessible to the public. And regulatory analysis is
accessible only to the extent that the sources of data that go
into the analyses are clearly identified.
As we have seen,
regulatory analysis documents rarely contain original research;
they generally draw upon and collect the work of others.
On
some occasions, however, the regulatory analysis documents do
not clearly reveal the sources of the information upon which
they rely.^^^
It is difficult to see how regulatory analysis
can enhance the quality of public participation in the
rulemaking process if does not identify its sources of
information.
Agency analysis should therefore take care in
preparing regulatory analysis documents to identify the sources
of all information, including the consultants who took part in
the analytical effort.
Although some sources of information,
such as telephone surveys, may not have the respectability of a
published scientific report, they should still be identified
and made a part of the public record.
Interested members of
the public should be permitted to examine the entire technical
and economic basis for a rule and form their own opinions about
the validity of the conclusions that the regulatory analysts
drew.
These opinions can in turn be communicated to the agency
during the public comment period.
While intensely interested members of the public will be
willing to purchase and read the sometimes bulky documents,
other interested members of the public will not have sufficient
time and resources to purchase and read regulatory analysis
documents.
Like the busy executive, the typical interested
citizen can most effectively absorb a brief 5-10 page executive
summary that sets out the results of the agency's analytical
efforts in tabular form.
Charts and tables can most
effectively set out the agency analyst's predictions. Citizens
with a continuing interest in the agency's analysis should, of
352

See, Chapter 3, Notes 703-706 (OSHA)

353

See

,

note 150, supra.
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document in full.
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convenient opportunity to read the

Impediments to the Use of Analysis
C.
After the regulatory analysts have prepared a regulatory
analysis and communicated it to the agency decisionmakers,
considerable institutional impediments to the effective use of
To a
the analysis in the decisionmaking process still remain.
large degree the impediments to the use of regulatory analysis
in the decisionmaking process stem from the two different
Technical staff in
rulemaking cultures described in Chapter 1.
the program offices and some upper level decisionmakers are
resistant to the use of analysis in regulatory decisionmaking.
In some cases "political" considerations (as opposed to
"policy" considerations) severely impede the extent to which
In other cases the
agency decisionmakers can use analysis.
agency's statute precludes explicit use of analysis in the
Finally, the fact that analysis can be
decisionmaking process.
used for purposes unrelated to bringing comprehensive
analytical rationality to bear upon regulatory problems hinders
its effective use in situations in which it can be used
legitimately to yield better decisions.
.

Technical Staff Resistance to Analysis
1
The members of the technical staff who share a
techno-bureaucratic perspective will generally not be receptive
to the use of regulatory analysis in regulatory
decisionmaking.^^" Many agency analysts view this resistance
as the single most important impediment to the effective use of
regulatory analysis in regulatory decisionmaking
Many technical personnel in the program offices of the
agencies studied in connection with this Report believe that
analysis is by-and-large a waste of agency time and resources.
They feel both superior to and threatened by the analysts.
Their feelings of superiority stem from their belief that the
analysts have very little firm support for their predictions.
.

.

.

^

^

354

See generally

355

See Luken Interview, supra note 84; Campbell Interview,
supra note 84; Telephone Interview with Ms. Miriam
Bender, St. Louis University Law School, formerly Office
of General Counsel, USDA, March 15, 1984 [hereinafter
Basala Interview, supra note
cited as Bender Interview]

,

Lindblom, supra note

,

;

189.

3,

at

13.

'
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Regulatory analysis is rarely "scientific" in the sense that an
engineer or health scientist understands that concept.
Regulatory analysis to them is a loose amalgam of cost and
benefit projections stitched together out of unscientific
surveys of the regulated industries and resting on
unsupportable assumptions. The attitude of the technical staff
is often:
"When all is said and done, the hard scientific and
engineering studies and political considerations will dominate
the regulatory analyses, and the agency will wind up in about
the same place, whether or not it spends resources on the
analytical effort. "^^^
Ironically, the technical staff in the program offices
also feel threatened by analysis, because it can represent a
direct challenge to status quo approaches to regulatory problem
solving that the technical staff has historically established
and dominated.
A good analyst is always asking questions,
challenging assumptions, and suggesting new options. Moreover,
the analyst is not beyond challenging the basic underlying
premises for the entire regulatory program.
Finally, to the
extent that upper level decisionmakers give credence to the
analysts and follow their advice, the technical staff's
traditional dominance of the decisionmaking process is
threatened. ''
This resistance of program office personnel to analysis is
not unlike the resistance that the offices responsible for
preparing Environmental Impact Statements (EISs) in the early
1970s encountered in agency program offices.
Like the RIA, the
EIS was meant to be a comprehensive analytical document, and it
was intended to change fundamentally agency thinking processes.
From its inception, observers of the EIS confidently predicted
that resistance in the program offices would doom the
analytical effort. ^^^ Although more recent reviews of that
356

See, Chapter 3,

357

Another source of technical staff resistance to
regulatory analysis is the strong perception of many that
analysts and upper level decisionmakers use the
regulatory analysis process to further substantive ends
unrelated to rational decisionmaking.
This source of
(Continued on next page)

358

at Notes 1416-1418.

Professor Sax suggests five lessons for procedural reform
(1) don't expect hired
(Continued on next page)

of administrative decisionmaking:
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process are mixed, many current observers believe that NEPA has
had a profound substantive impact on agency decisionmaking,
despite the early resistance of development-oriented personnel
Whether regulatory
in the agency program offices.''''
analysis is capable of overcoming technical staff resistance
probably depends on the inherent limitations of analysis
discussed in this chapter, the commitment of upper level
decisionmakers to comprehensive analytical rationality, and the
way that regulatory analysis is structured into the
decisionmaking process.

Resistance of Upper Level Decisionmakers
2
While the greatest institutional resistance to
comprehensive analytical rationality usually comes from the
program office staff, agency analysts also complain of
resistance on the part of upper level decisionmakers.'^"
Upper level resistance to analysis, however, is not easily
The upper level decisionmakers may be unfamiliar
analyzed.
.

.

357

358

(Continued from previous page)
resistance will be discussed in more detail in Subsection
4, below.

(Continued from previous page)
experts to undermine their employers; (2) don't expect
people to believe legislative declarations of policy; (3)
don't expect agencies to abandon their traditional
friends; (4) expect agencies to back up their
subordinates and professional colleagues; (5) expect
agencies to go for the least risky option (where risk
Sax,
means chance of failing to perform their mission).
The (Unhappy) Truth About NEPA 26 Okla. L. Rev. 239, 248
See also Cramton and Berg, supra note 59, at
(1973).
,

516.

359

L. Caldwell, Science and the National Environmental
Policy Act (1982). This is true even though the Supreme
Court has held that the courts may not substantively
review agency actions for failure to comply with NEPA's
See Strycker's Bay Neighborhood
substantive mandates.
Council V. Karlen, 444 U.S. 223 (1980).

See

,

,

360

Fiorino Interview, supra note 319 (speaking of EPA during
the Gorsuch years); Cristofaro Interview, supra note 314;
Updegraff Interview, supra note 76.
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with analytical thinking or may have adopted a
techno-bureaucratic approach to decisionmaking much like that
of the technical staff in the program office.
Indeed, upper
level decisionmakers in some agencies are typically chosen from
the technical staff in the program office.
On the other hand,
an open-minded upper level decisionmaker may over time develop
a resistance to analysis because of the weaknesses of
analysis

itself.
To the extent that upper level resistance to analysis is
attributable to lack of familiarity with comprehensive
analytical rationality, it can be remedied by structuring the
decisionmaking process so that it gives the agency analysts
more effective input, a possibility that will be explored in
Chapter 5.
If, however, upper level decisionmakers do not
desire analytical input even after being advised as to its
virtues, the only remedy for the proponent of comprehensive
analytical rationality lies in review mechanisms.
While upper level resistance to analysis may in some cases
be explained by ignorance or narrow-mindedness, it more likely
reflects concern for political viability of agency decisions, a
concern that is not always compatible with comprehensive
analytical rationality.
Regulatory analysts in the agencies
freguently complain that "political" considerations often
overwhelm their attempts at rational analysis ^ *
While
regulatory analysis has much to do with "policy," it is in many
ways antithetical to "politics."'^' Analysis has little to
do with the pulls and tugs of the interests that are intensely
'

.

361

See Vogt Interview, supra note 84; Beliles
supra note 161; Cristofaro Interview, supra
See generally Lindblom, supra note 3, at 5
or another almost everyone complains about
policymaking."); Peak Interview, supra note
,

,

362

Interview,
note 314.
("At one time
'politics' in
20.

Edwards & Sharkansky point out:

Policymakers are not free to move directly from
estimating the consequences of policy alternatives
to selecting the policies with the most favorable
consequences.
They are constrained in their
decisions by forces in their environment.
Some
forces prevent options from being chosen while
others help determine which policies have priority.
Edwards & Sharkansky, supra note
'

3,

at 213.

.
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Regulatory
affected by an agency's rulemaking initiatives.
analysis can do little to facilitate the inevitable compromises
among competing interest groups that are fundamental to the
As a
successful implementation of any regulatory strategy.
result, agency analysts believe that "political" considerations
cause upper level decisionmakers to resist their analytical
efforts.
The analysts are correct in concluding that politics
Long time students of
impedes the effectiveness of analysis.
the regulatory process are almost unanimous in their conclusion
that politics plays a prominent role in administrative
entirely
policymaking.'^' Many would argue that this^is
.' ^
Given the
^
appropriate in a representative democracy
previously explored capacity of regulatory analysis to mask
policy preferences behind the facade of objective rationality,
some observers believe that too heavy reliance on regulatory
analysis could reduce the public accountability of the
Politics and regulatory analysis will probably
agencies.'^'
always be at odds with one another in much the same way that
comprehensive analytical rationality and techno-bureaucrat ic
rationality are cooperating conceptions of rulemaking
To some extent the fact that regulatory analysis
rationality.
plays any role at all in controversial rulemaking actions
should be counted as a victory for comprehensive analytical
well reflect the
rationality.'^^ The best decisionmaking may
'^^
interplay of all three kinds of thinking.

363

Banfield, supra note 59, at 3; Silberman, supra note
at 40; Meltsner, supra note 3, at 276; Lindblom, supra
note 3, at 4; Edwards & Sharkansky, supra note 3, at 12.

See,
4,

364

See, Banfield, supra note 59, at 3; 1981 H.R. 746
Hearings, supra note 11, at 840 (testimony of AFL-CIO)

365

See

366

Lindblom, supra note

367

See generally Cramton and Berg, supra note 59, at 533.
("It is inevitable in our political system that many
significant decisions will represent compromises of one
These compromises will reflect not only
kind or another.
a balancing of rational values, but frequently the
vectors of contending forces.")

,

Banfield, supra note 59, at

,

3,

3.

at 6.
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Statutory Constraints on the Use of Analysis
3The agencies' own statutes can erect impediments to
analysis of two principal varieties.
First, a statute can
directly or by implication prohibit the use of one or more
elements of regulatory analysis in the agency decisionmaking
process.
Second, an agency statute can so narrowly confine an
agency's regulatory discretion that comprehensive analysis
is
essentially useless.
.

Limitations on the Use of Analysis
3 we observed that in several regulatory
programs agency statutes precluded the agencies from
considering either cost analysis or cost-benefit analysis ''"
For example, the Supreme Court has held that OSHA may
not base
Its health standards on cost/benefit analysis,'"'
and the
D.C. Circuit has held that EPA may not consider costs
in
promulgating National Ambient Air Quality Standards '^°
Obviously, such statutory constraints create significant
impediments to the use of analysis by the agency's
decisionmakers.'^'
Executive Order 12291, however, is quite
explicit in Its command that the agencies use regulatory
analysis in the decisionmaking process.
Both agencies have resolved the contradictory commands
by
calculating the costs and benefits of regulations in compliance
with the Executive Order, but refusing to use the analysis
in
the decisionmaking process.
In EPA, for example, regulatory
analysts
the Office of Air and Radiation painstakingly
calculate the costs and benefits of National Ambient Air
Quality Standards, but they do not send those analyses
through
the scientific peer review process, and the Administrator
refuses to read them.
The artificiality of this attempt to
3-

.

In Chapter

m

368

See, GAO Cost-Benefit Report,

369

See, Chapter 3,

370

Lead Industries Association v. EPA, 647 F.2d 1130,
1148-51 (D.C. Cir. 1980) and American Petroleum Institute
v. Costle, 609 F.2d 20 (D.C. Cir. 1979).

371

See, Hall Hearings, supra note 22, at 597 (testimony
of
Mr. Joseph Cannon, former Associate Administrator
for

supra note 29, at 15.

at Notes 745-748.

OPRM)
Luken Interview, supra note 84; Nichols Interview,
supra note 84; Basala Interview, supra note 189.
;
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shield the decisionmaking process from analysis has been
discussed in Chapter 3.
Even if an agency's statute precludes agency
decisionmakers from using elements of regulatory analysis in
forming their decisions, the exercise of preparing a regulatory
analysis can be useful to the agency and the outside world.
First, the exercise can be helpful to the agency in setting
long range priorities and evaluating rules after they have been
Similarly, regulatory analyses can
in effect for a time.^^^
be useful in designing alternative regulatory strategies and in
educating agency employees generally about the costs of
regulations and the existence of alternative decisionmaking

criteria.'"

Second, to the extent that Congress and the public become
aware of the analysis, they can use it in overseeing and
In this
evaluating the statutes that preclude the analysis.
sense, regulatory analysis can" '^"rub everyone's nose in the
If Congress concludes that
"
senselessness of the statute.
the statute is senseless, then Congress can amend it.'"
Finally, even if the agency cannot consider analysis, a
regulatory analysis document that reveals that the benefits of
the agency's action outweigh its costs can make the decision
more acceptable to the public.'"
Agencies should therefore be encouraged to prepare
regulatory analysis describing advantages and disadvantages of
regulatory alternatives, even though the analysis may not be
immediately useful to agency decisionmakers.'" The General

Survey of Ten Agencies, supra note 17, at 21.

372

See

373

See, Chapter 3,

374

See

375

In addition, states and o:ther regulatory decisionmakers
can use the regulatory^ ai^alysis in framing their own
GAO Cost-Benefit Report, supra
regulatory requirements.
note 29, at 18.

376

See GAO Cost-Benefit Report, supra note 29, at 18;
Conflict of Interest Hearings, supra note 8, at 688
(Continued on next page)

377

Forty Questions, supra note 200, at 20827 [citing 40 CFR
§ 1506.2(d) and 40 CFR § 1501.1(a)].

,

,

at Notes

1330-1338.

Campbell Interview, supra note 84.

,
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Office has recommended that analyses that
cannot be
decisionmakers should nevertheless Se
prepared and sent to Congress for use in
evaluating statutes
that preclude the use of certain kinds of
analysis^ '«
Because there may be valid reasons for the
^^^^^^^^^
that preclude the use of analytical devices statutory provisions
such as
analysis. Congress may be persuaded.
7^^""!^^^
But it
cho
should still be informed to the extent the
regulatory analysis
documents are capable of informing.
^^?^ regulatory analysis documents for major
rnl^.^^n^^^.?^^^^
rules
come at no small expense of agency resources,
and
^^^^^^ ^he value of an analysis that
cannni^L"'''^^'^^^'^^^^^^^^
^°'''"^'^^^ ^^^ agencies and 0MB
are preoarertn'?^^''/''
prepared to request resources for regulatory
analysis and
congress IS willing to provide them, agencies
are probably
justified in refusing to prepare regulatory
analysis documents
' preclude their consideration to the same extent
th^5 are prepared for other rules.
that they
Perhaps
compromise is to prepare full-fledged Regulatory a suitable
Impact
Analyses for "major" rules or to prepare only
useful sections
of regulatory analysis documents for
lesser rules that do not
require an RIA under Executive Order 12291.
^nn^'^H^"''^
considered by agency

bAlternatives Bevon d the Agency's Stat utory
^^—
Authority
A good regulatory analysis will not
necessarily
stop at
the agency s statutory boundaries.
Brainstorming sessions
among regulatory analysts and technical
staff will often
produce alternatives that the agency lacks
authority to
''•'^ inability of the agency to implement
one of the
^Tfirn^?^'
alternatives identified during the regulatory
analysis process
"'" °' '""''^^'^ ^" ^^^ decisionmaking
process.
procesr?-"sin.^%H'^"
Since the agency cannot lawfully choose
'

.

one of

376

^^^

379

(Continued from previous page)
(testimony of Ms. Barbara Blum, former Deputy
Administrator, EPA).
Report, supra note 29, at v.
See also,
H^'^R^n^^o?^^?^'^
H. Rep. 97-435, supra note 103,
at 45 ( recommendlKg^th^t
(Continued on next page)
yerkuil, supra note 27, at 247-48.
See, Fiori,..
no
Interview, supra note 319; Peak InteF^ew,
supra note 20;
(Continued on next page)
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scarce
these alternatives, it arguably should not consume
Indeed, examining alternatives
resources analyzing them.^«°
on the
beyond the agency's statute can have perverse effectsan agency
For example
agency's rationales for its decisions.
it had no
could probe several "straw man" alternatives that
only
with^the
analysis
the
end
and
implement
authority to
alternative that it did have authority to adopt.
statute
Yet considering alternatives outside the agency's
Congress
can advance the regulatory analysis goal of informing
If the
and the public of the effects of regulation.

378

379

(Continued from previous page)
regulatory analyses be prepared to inform the public,
even when the agency may not consider costs)
(Continued from previous page)
Telephone Interview with Mr. Neil Eisner, Assistant
General Counsel for Regulation and Enforcement, DOT, May
Interview];
6, 1983 [hereinafter cited as Eisner
Telephone Interview with Mr. Gene Rosera, Commodity
Analysis Division, and Conservation Service, USDA, May 1,
1984 [hereinafter cited as Rosera Interview]
1981 H.R. 746 Hearings, supra note 11, at 891
H. Rep. 97-435,
(testimony of Federal Trade Commission).
("Agencies should only consider
supra note 103, at 432.
alternatives that are consistent with the enabling
For this reason
statute under which they are acting.")
examine
not
do
documents
analysis
regulatory
FAA
alternatives beyond the agency's statutory authority.
The DOT Handbook for
See, Chapter 3 at Notes 390-394.
regulatory analysis, however, encourages agencies within
that Department to consider alternatives beyond their
See, Chapter 3 at Notes 466-470.
statutory authority.

380

See,

381

See,

382

1981 H.R. 746 Hearings, supra note 11, at 349
(testimony of American Gas Association).

One could argue, on the other hand, that in limiting the
agency's discretion in its statute. Congress has already
weighed the costs and benefits of alternative approaches.
1981 Regulatory Reform Hearings, supra note 20, at
See
668-69 (testimony of Interstate Commerce Commission).
This argument, however, misses the point that regulatory
(Continued on next page)
,
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regulatory analysis reveals that the agency could
more cost-effective alternative because it lacked not adopt a
statutory
^^^^ ^^^^ "^i?ht be persuaded to grant the agency more
anthnrl^J' or more
authority
flexibility in implementing its existing
authority.
Largely for this reason, 0MB s Guidance on
regulatory impact analysis and some agency regulatory
analysis
guidelines require regulatory analysis to include
alternatives
the authority of the agency.-^
Agencies must already
rS."^^
consider
alternatives beyond their authority to comply with
the
environmental impact statement requirement of the
National
Environmental Policy Act ^ «
Although considering
unimplementable alternatives will entail more expense
to the
agencies, the added public informational value
probably
outweighs the cost.
However, as with the EIS requirement
agencies should follow a "rule of reason" in
selecting
alternatives worthy of detailed study. ^«^ They should th4
not
waste scarce analytical resources studying
approaches that are
so far-fetched that they stand no reasonable
practical chance
ot implementation in the near future.
^

'

.

^

Us e of Analysis to Advance Substantive G oals.
^As we have seen, one of the important themes
of recent
regulatory reform initiatives is the substantive
goal of

382

383

(Continued from previous page)
analysis is intended to inform decisionmakers.
With the
new information in a regulatory analysis document.
Congress might view the costs and benefits differently.
See, S. Rep. 97-305, supra note 12, at 49-50.
Cf
Natural Resources Defense Council, Inc. v. Morton*
458
F.2d 827 (D.C. Cir. 1972) (agencies must analyze
reasonable alternatives beyond the agency's authority).
'

384

Office of Management
^,
Impact Analysis Guidance

385

40 C.F.R. § 1502.14 (1984).
See, Natural Resources
Defense Council, Inc. v. Morton, 458 F.2d 827 (D.C.
Cir.

386

J. Bonine and T. McGarity, The Law of
Environmental
Protection 147 (1984).

and Budget, Interim Regulatory
(June 12, 1981), at § 2(b)
2(d), see. Chapter 3, at Notes 466-470 (DOT),
Notes'
719-721 (OSHA), Notes 1268-1275 (EPA).
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"regulatory relief." Many regulatory reformers believe that
bringing comprehensive analytical rationality to bear on
regulatory problems will ultimately result in relief to
They further hold that the extent to which
regulated entities.
regulatory analysis secures regulatory relief is the primary
measure of its effectiveness.'"' There are, however, several
objections to this use (some would say "abuse") of regulatory
analysis.
One very serious objection to using regulatory analysis to
bring about regulatory relief is that it can run counter to
Regulatory agencies are not
declared Congressional policy.
free to amend their statutes, however silly their policy goals
appear to those who occupy decisionmaking roles in those
While decisionmakers in regulatory agencies
agencies.
typically have broad discretion to apply a wide variety of
policies to regulatory problems, there are limits to this
If regulatory analysis indicates that the
discretion.
preferred option is one that would provide relief to the
regulated industry and if that option runs counter to the
Agencies
agency's statute, the agency is not free to adopt it.
should therefore not attempt to use regulatory analysis as a
device for providing regulatory relief that Congress has not
authorized.''"
Perhaps an even more important objection to using
regulatory analysis to further particular substantive goals is
the threat that this use of analysis poses to the integrity of
As we have seen, analysis is a tool for
analysis itself.
measuring regulatory options against predetermined policy
goals; it is not capable of serving as a meta-instrument for
It may well be that thorough analysis
defining those goals.
387

The Evolving Role of
See Eads Harnessing Regulation:
White House Oversight Reg. 18 (May/June 1981); Sunstein,
supra note 117, at 1280.
,

,

,

388

See, 1982 GAO Report, supra note 3, at 8; 1981 H.R. 746
Hearings, supra note 11, at 8 (testimony of Senator
Thomas Eagleton) (cautioning against using
"neutral-seeming procedural changes as vehicles for
making far-reaching modifications in particular
substantive statutes."); 1981 H.R. 746 Hearings, supra
note 11, at 276 (testimony of Federal Communications
Commission); 1981 Regulatory Reform Hearings, supra note
20, at 251 (testimony of Mr. Lester Lave, Brookings
Institution)

^
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will indirectly further regulatory relief goals, but good
analysis need not necessarily yield regulatory relief.
In many
cases a thorough analysis of the costs and benefits of a
proposed regulation may, as in the case of EPA's lead phasedown
regulations, indicate that the regulatory response should be
even more stringent.
To rely upon regulatory analysis when it
points toward one substantive end but to deny it when it points
to another smacks of hypocrisy ^ *
Using regulatory analysis with the avowed intent of
securing relief for regulated industries can only serve to
discredit the analytical enterprise.^'" We have seen how
analysis can easily be manipulated by analysts or upper level
decisionmakers to produce post hoc rationalizations for
decisions previously reached on other grounds.
If analysis is
broadly perceived by the beneficiaries of regulation as a tool
for furthering regulatory relief goals, then they will object
to the tool as well as to the goals.
More importantly, they
will place little trust in the products of regulatory analysis
and condemn all decisions based upon regulatory analysis as
politically motivated, thereby depriving analysis of its
primary virtue its perceived objectivity.^''
Many members of the technical staffs in the program
offices of the agencies studied in connection with this report
strongly believe that regulatory analysis is currently being
used as a tool for furthering particular substantive ends.
This impression is almost universally shared by representatives
for beneficiaries of regulation. ^ ' ^
Even many regulatory
.

—

389

Inside 0MB, Feb.

390

Litan

391

See, Hall Hearings, supra note 22, at 476 (testimony of
Congressman Richard Ottinger); id., at 351 (testimony of
Ms. Eula Bingham, former Assistant Secretary for
Occupational Safety and Health, DOL)
id., at 429
(testimony of Mr. Edward Durkin, Food and Beverage Trades
Dept., AFL-CIO)
Personal Interview with Ms. Francis
Dubrowski, Natural Resources Defense Council, December 2,

&

1,

1982,

at 1.

Nordhaus, supra note 94, at 132.

;

;

1983.

392

See e.g Hall Hearings, supra note 22, at 116-118
(testimony of Ms. Joan Claybrook, Public Citizen); id.
at 220 (testimony of Mr. Clarence Ditlow, Director,
(Continued on next page)
,

.
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analysts in the agencies agree that the regulatory analysis
process is on many occasions being used to wage war against
regulation, rather than as a tool to produce better regulation.
Many observers of the regulatory analysis process are
convinced that it is being used solely to impede or delay the
issuance of protective rules.'"' They point to numerous
instances in which the rulemaking process has been delayed
while the agencies prepare and the Office of Management and
The review
Budget reviews regulatory analysis documents.'"^
process for some important rules has consumed several months or
Thus, while it may be claimed that regulatory
even years. '"^
'"^
in many cases it
analysis has stemmed the flow of rules,
through the
rather^than
force,
brute
has done so by
.'"
persuasiveness of its reasoning

392

393

(Continued from previous page)
Center for Auto Safety); id., at 558-59 (testimony of Mr.
William S. Jordon III, Union for Concerned Scientists).
Swartzman, supra note 119, at 68-69; 1981 H.R. 746
Hearings, supra note 11, at 8 (testimony of Senator
Thomas Eagleton); Hall Hearings, supra note 22, at 430
(testimony of Food and Beverage Trades Department,
Costle, supra note 132, at 418.
AFL-CIO)
See,

;

394

The 0MB review process has recently been challenged in a
lawsuit involving OSHA's occupational health standard for
New York Times, April 10, 1985, at p.
ethylene oxide.
col.

12,

395

1.

Hall Hearings, Supplement, supra note 22, at
e.g.
1595-97, 1615-18; Chapter 3, at Notes 1176-1182;
Dubrowski Interview, supra note 388.
See

,

,

1183,

396

0MB has been successful in convincing many agencies to
See
withdraw or substantially modify many major rules.
0MB, Executive Order 12291 on Federal Regulations
Progress During 1981 (1982); Hall Hearings, supra note
Personal Interview with Mr. Thomas
22, at 1462-68 (USDA)
Leonard, Office of Information and Regulatory Affairs,
(Continued on next page)
,

;

397

See, Hall Hearings, supra note 22, at 533 (testimony of
Mr. Jerry Hill, former Assistant Secretary of
(Continued on next page)
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Critics have also challenged 0MB s practice, sanctioned in
Executive Order 12291,^'" of granting waivers from the
regulatory analysis requirement to rules designed to provide
regulatory relief.'"'"'
Proponents of this practice claim that
no analysis is needed for a rule that demonstrably reduces the
'

396

397

398

(Continued from previous page)
OMB, May 19, 1982; 1982 GAO Report, supra note 3, at 4;
Hall Hearings, supra note 22, at 1562 (EPA); Dubrowski
Interview, supra note 388.

(Continued from previous page)
Agriculture) (explaining how delays in OMB review of
cherry marketing orders effectively prevented the
promulgation of the rule); Leonard Interview, supra note
393 (same); J. Lash, A Season of Spoils 72 (1984)
(Congressman Albert Gore's reference to "the regulatory
black hole at OMB"); Hall Hearings, supra note 22, at 52
(testimony of Ms. Joan Bernstein, former General Counsel,
EPA); H. Rept. No. 97-435, supra note 103, at 51-52; 1981
Regulatory Reform Hearings, supra note 20, at 263
(testimony of Institute for Public Interest
Representation)
Exec. Order No. 12,291 supra note 82, at § 8(b).
One of
the regulatory reform bills of the early 1980s would have
exempted deregulatory actions from their regulatory
analysis requirements.
See, H.R. 746 97th Cong., 1st
Sess. § 621(2)(c) (1981) (exempting rules, other than
rules with substantial impact on health, safety, or the
environment, that repeal, withdraw, or otherwise modify
rules so as to eliminate or reduce the compliance burdens
of those rules).
The other major regulatory reform bill
would not have exempted major deregulatory initiatives,
except for rules authorizing the introduction into
commerce of a product or service..
See S. Rep. 97-305,
supra note 12, at 44 (Senate Governmental Affairs version
of S. 1080); S. Rep. 97-284, supra note 6, at 138 (Senate
Judiciary Committee version of S. 1080). The rational
for exempting these rules, however, was that they were
the functional equivalent of adjudications, and the
regulatory analysis requirements were not intended to
apply to adjudications.
See S. Rep. 97-305, supra note
,

,

12.

399

The Regulatory Flexibility Act apparently does not exempt

.

.

.
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' °
They point out that many
°
burden of government regulation.
the benefit of
without
existing rules were promulgated
analysis, and argue that it would be unfair to requirejn
analysis prior to reducing the burdens of those rules.
requirements could
They also argue that regulatory analysis
.' °
In addition, they
'
delay major deregulatory initiatives
caution that the benefits of deregulatory actions may be more
difficult to quantify than the^costs, thereby biasing the
analysis against deregulation.^"^
Critics of the practice of exempting regulatory relief
activities argue that it is duplicitous to complain of delays
involved in preparing regulatory analysis documents for
deregulatory actions and not be concerned about similar delays
'°'
Likewise, quantifying benefits is
for regulatory actions.
well as deregulation;
a difficulty that plagues regulation as
is
if that rationale suggests that regulatory analysis
inappropriate for deregulatory action, it suggests the same for
Critics point
health, safety and environmental regulations.
detrimental
out that deregulatory initiatives can have hidden
effects on some segments of regulated industries that should be

See, Verkuil,

supra note 27, at 243.

399

deregulatory rules.

400

See,

401

See, H.

402

1981 H.R. 746 Hearings, supra note 11, at 875
(testimony of Federal Communications Commission); 1981
H.R. 746 Hearings, supra note 11, at 667 (testimony of
Mr. James Miller, Administrator for Information and
Regulatory Affairs, 0MB); 1981 H.R. 746 Hearings, supra
note 11, at 837 (testimony of National Food Processors
Association)

403

1981 H.R. 746 Hearings, supra note 11,
of Federal Communications Commission)

404

See,

1981 H.R. 746 Hearings, supra note 11, at 177
(testimony of American Bar Association); 1981 Regulatory
Reform Hearings, supra note 20 (testimony of Mr. Boyden
Gray, Counselor to the Vice President); 1981 Regulatory
Reform Hearings, supra note 20, at 630 (testimony of
Federal Home Loan Bank Board)

Rept

.

97-435, supra note 103, at 37.

See,

at 592

(testimony

1981 H.R. 746 Hearings, supra note 11, at 690
(testimony of National Legal Aid Defenders Association).

.
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examined in

a rational analysis before they are put into
place. ^°^
Perhaps more importantly, deregulatory initiatives
can have unforeseen detrimental effects on human health and

environmental quality.""^
If the regulatory analysis requirement is sensible for
regulatory activities, it is likewise sensible for activities
that may reduce the burdens of regulation on some segments of
the economy.
It should therefore be applied
even-handedly. ^°
To make regulatory analysis a one-way
street is to suggest that it has no instrumental virtue, but is
useful only as another tactic in the never ending battles over
the substance of rules.
If for no other reason than its
considerable expense to the taxpayer, this is a poor use of
regulatory analysis.
If regulatory analysis is worthless as an
analytical tool for shaping better regulations, it should be
abandoned and not cynically employed as a barrier to further
regulation.
In sum, despite the frequent identification of
regulatory analysis with the regulatory relief prong of the
regulatory reform movement, regulatory relief is an
inappropriate use for regulatory analysis.
'

V.

Conclusion

.

The foregoing discussion has suggested that regulatory
analysis is a very imprecise tool.
Yet despite its
considerable shortcomings, it has important virtues.
It can be
very useful to decisionmakers and the public in sorting out the
pros and cons of regulatory options.
Every decisionmaker would
like to make rational and informed decisions.
While regulatory
analysis cannot fully inform and cannot precisely point to
rational conclusions, it can help.
Perhaps more importantly,
it can encourage the decisionmaker to articulate policy
preferences and demonstrate to the public how those policy
405

See, H. Rep. 97-435, supra note 103, at 37; 1981
Regulatory Reform Hearings, supra note 20, at 254
(testimony of Mr. Lester Lave, economist, Brookings
Institution); 1981 Regulatory Reform Hearings, supra note
20, at 206-07 (testimony of General Accounting Office).

406

See,

407

See

S.

Rep.

97-305, supra note 12,

at 44.

1981 Regulatory Reform Hearings, supra note 20, at
(testimony of, Mr. fester Lave, economist, Brookings
Institution)

254

,
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preferences were applied in important rulemaking initiatives.
If the public (and particularly the beneficiaries of
regulation) can become convinced that it is not being used
cynically to reach particular substantive results, regulatory
analysis can become an effective mechanism for enhancing public
accountability.
We have also seen in this Chapter that regulatory analysis
Many of the impediments to analysis can be
can be improved.
We will see
removed without doing much damage to the process.
in Chapter 5 that even more improvement is possible through
rearranging the way in which regulatory analysis is structured
Whether the remaining virtues
into the decisionmaking process.
justify the cost to society of preparing the analysis documents
is ultimately a question about which reasonable minds can
differ.

.
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CHAPTER FIVE
STRUCTURING REGULATORY ANALYSIS
INTO THE DECISIONMAKING PROCESS
I.

Introduction

.

As we observed in Chapter 1, Executive Order 12291 and its
predecessors represent an ambitious attempt to bring
comprehensive analytical rationality to bear upon regulatory
decisionmaking.
Institutional decisionmaking is, of course,
very different from individual decisionmaking in that there' is
no single brain to engage in institutional thinking.
Most
regulatory decisions reflect the outcomes of numerous
encounters between the various institutional entities that have
a role to play in the decisionmaking process and
represent a
"synthesis" of their views.
The requirement of Executive Order 12291 that agencies
prepare regulatory analysis documents does not by itself ensure
that the contents of those documents will affect the
substantive content of agency decisions.
Bulky analytical
documents can be ignored by subordinate decisionmaking units,
and upper level decisionmakers in most busy agencies simply do
not have time to absorb the contents of lengthy regulatory
analysis documents.
The goal of the executive order is not to
ensure that agencies prepare documents; it is to bring
comprehensive analytical rationality to bear upon a
decisionmaking process that has traditionally been dominated by
techno-bureaucratic rationality. The discussion of the
real-world decisionmaking process in Chapter 3 suggests that
the regulatory analysis documents themselves have only affected
agency decisionmaking to a modest degree.
If the regulatory analysis requirements of the recent
executive orders cannot ensure that upper level decisionmakers
are influenced by comprehensive analytical rationality through
their familiarity with regulatory analysis documents, they can
influence agency decisionmaking in a more subtle fashion.
Once
the agency establishes a "regulatory analysis office" with an
institutional stake in comprehensive analytical thinking,
agency decisionmakers can adjust the extent to which that kind
of thinking affects agency decisions by structuring the
See, Chapter 3 at Notes 719-722 (OSHA)
Chapter 3 at
Notes 1305-1338 (EPA); Chapter 3 at Notes 220-225 (FSIS)
Chapter 3 at Notes 227-228 (AMS); Chapter 3 at Notes
516-546 (DOT).
But see, Chapter 3 at Notes 529-531
(FAA); Chapter 3 at Notes 516-617 (NHTSA); Chapter 3 af
Notes 232-237 (ASCS)
;
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decisionmaking process to give that office a greater or lesser
Hence, to discover the real role that analysis plays in
role.
an agency, one must focus attention on the role of the
regulatory analyst, rather than on the document that the
The role of the analyst will, to a very
analyst prepares.
large degree, determine the extent to which analysis affects
regulatory agency decisionmaking.
Chapter 5 will describe several roles that regulatory
analysts can play in the regulatory decisionmaking process and
analyze some of the advantages and disadvantages of each of
It will then explore several possible
those roles.
institutional ways to structure the internal agency
decisionmaking process to include the regulatory analysis
Finally, it will suggest conditions under which each
office.
of the institutional structures may or may not be appropriate.
II.

Roles for the Regulatory Analyst

.

The nature of the regulatory analyst's function in a
regulatory bureaucracy depends upon the level of trust that
upper level decisionmakers place in their analytical product.
In some agencies, regulatory analysts have been no more than
glorified "gofers," tracking down relevant information for
other agency employees to use in the decisionmaking process.
In other agencies, the regulatory analysts have, to a very
large extent, determined agency policy in individual rulemaking
Still other agencies have yet to establish a separate
efforts.
regulatory analysis office.
As we have seen in Chapter 3, some agencies would have
afforded regulatory analysts a prominent role in the
decisionmaking process, even in the absence of a regulatory
In other agencies, however, the
analysis requirement.
requirement of recent executive orders that agencies prepare
regulatory analysis documents to accompany major rulemaking
efforts has forced most nonindependent regulatory agencies to
In some
employ a separate staff of regulatory analysts.
agencies that staff occupies an isolated niche in the
In many
organizational chart and speaks only when spoken to.
agencies, however, the organizational units that arose out of
the institutional need to prepare regulatory analysis documents

^
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have begun to assume a larger role in the decisionmaking
process.
The description of the regulatory analysis process in
Chapter 3 also suggests that regulatory analysts need not be
neutral adjuncts to the decisionmaking process.
Although it is
probably premature to characterize policy analysis as a
full-fledged profession,^ many regulatory analysts have
received similar training and they share many common values.
Yet, in the past, the agencies have not assigned these experts
a well-defined role in the decisionmaking process."
While
regulatory analysts must constantly attempt to preserve the

Telephone Interview with Mr. Gail Updegraff, formerly
Deputy Director Policy and Program Planning Staff, Food
Safety and Inspection Service, USDA, March 13, 1984;
Telephone Interview with Ms. Judith Segal, Director
Policy and Program Planning Staff, Food Safety and
Inspection Service, USDA, March 15, 1984 [hereinafter
cited as Segal Interview]; Telephone Interview with Ms.
Rita Anselmo, Policy Analyst, Policy Analysis and Program
Evaluation Staff, Animal and Plant Health Inspection
Service, USDA, May 5, 1983.
See also Viscusi,
Presidential Oversight: Controlling the Regulators 2 J.
Policy Analysis & Mgmt 157, 164 (1983) [hereinafter
cited as Viscusi]; Council on Wage and Price Stability
and the Office of Management and Budget, An Evaluation of
the Inflation Impact Statement Program Prepared for the
Economic Policy Board 59 (December 7, 1976) (Thomas
Hopkins, principal author) [hereinafter cited as 1976 IIS
Report].
(The Inflation Impact Statement program "has
provided a 'bureaucratic' case for more and better
economic analysis, buttressing reguests for resources and
leading to a greater role for economic analysis in the
regulatory process.")
,

.

See, A. Meltsner, Policy Analysts in the Bureaucracy 11
(Policy analysts are "members of an emerging
(1976).

profession without enforceable standards and
sanctions."); Benveniste, On a Code of Ethics for Policy
Experts 3 J. Policy Analysis and Management 561 (1984)
[hereinafter cited as Benveniste Ethics]
,

See, Jenkins - Smith, Professional Roles for Policy
Analysts:
A Critical Assessment 2 J. Policy Analysis &
Mgmt. 88 (1982).
,

.
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appearance of neutrality and objectivity, they can be important
political actors within the confines of the bureaucracy, and
occasionally their political importance extends beyond the
As we have seen in Chapter 4, many of
agency's confines.^
the ostensibly technical questions that arise in agency
rulemaking activities can only be answered by applying a heavy
Determining the content of that
dose of policy to sparse data.
policy is a value laden enterprise, and the result of the
To the
analysis must inevitably reflect somebody's values.
extent that a regulatory analysis reflects the analyst's values
and to the extent that the analysis guides the decisionmaker,
then the analyst can become an influential determinant of
agency policy.
Some past efforts to explore the role of policy analysts
in bureaucracies have followed Professor Downs' lead in
focusing upon personality characteristics of the bureaucrats
For example, on the basis of interviews
that they studied.^
exploring the self-perception of policy analysts in government
bureaucracies. Professor Meltsner has divided policy analysts
into four broad categories according to perceived political
(1) entrepreneurs have high
skills and analytical talents:
political skills and high analytical skills; (2) politicians
have high political skills and low analytical skills; (3)
technicians have low political skills and high analytical
skills; and (4) pretenders have low political skills and low
analytical skillsT' Jenkins-Smith similarly divides policy
(1) the objective technician
analysts into three categories:
searches for programs that maximize the net benefit to society;
(2) the issue advocate is a political actor who attempts to
advance particular views of appropriate public policy; and the
(3) client advocate views his or her role as that of advancing
the viewpoint of his or her client within the bureaucracy.^
While these attempts to group policy analysts are useful
in characterizing the role of policy analysts in bureaucracies,
the more important question for our purposes is the

5

See generally G. Benveniste, The Politics of Expertise
29, 75 (1977); A. Meltsner, supra note 3 at 10-13
[hereinafter cited as Benveniste]
,

Downs,

Inside Bureaucracy (1966).

6

See

7

Meltsner, supra note

8

Jenkins-Smith, supra note

,

A.

3,

at

16.
4,

15

92-95.
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institutional role that the unit containing policy analysts
plays in a given bureaucracy.
Once a regulatory analysis
office is created, whether or not it is inhabited largely by
entrepreneurs, politicians, technicians, or pretenders may
depend upon happenstance, but it will more likely reflect
conscious institutional choices. Entrepreneurs will not stay
long in an office that has been assigned a backwater
institutional role, and pretenders will not last long in an
office that has been assigned an important substantive role in
the institutional decisionmaking process.
On the other hand, personality characteristics can be very
influential in determining the institutional role that the
regulatory analysis office plays at any given time.
For
example, if the head of the regulatory analysis office is a
successful entrepreneur or politician, that office may assume a
prominent decisionmaking role during his or her tenure.
In the
real world, personalities and skills may often be more relevant
to the assignment of institutional roles than more abstract
considerations of professional outlook and style. Yet over the
long haul, the upper level decisionmakers who are responsible
for structuring the institution ought to be at least as
interested in the essential characteristics of the profession
when assigning members of that profession to particular
institutional roles as they are about the personal
characteristics of particular agency employees.
This chapter therefore starts from the premise that upper
level decisionmakers in a particular agency should make a
conscious decision about the role that they want regulatory
analysts to play in agency decisionmaking.
That decision
should reflect an assessment of the general strengths and
weaknesses of the budding profession of policy analysis as well
as the talents of the regulatory analysts that are presently on
the staff.
It should also depend upon the extent to which
upper level decisionmakers want substantive agency decisions to
reflect the particular policy perspectives of regulatory
analysts.
The chapter finally suggests that upper level
decisionmakers should structure the decisionmaking process so
as to allow the agency analysts most effectively to play their
consciously assigned role.

Information Analyst
Perhaps the most familiar role of the regulatory analysts
is that of provider and analyzer of information on the costs
A.

.
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Virtuallyand benefits of particular regulatory options.^
all of the regulatory analysts interviewed in connection with
'°
this Report viewed this as at least one of their roles,
and several viewed it as their only role in the decisionmaking
In this sense the analyst does not "create"
process.^*
He or she simply gathers existing information,
knowledge.*^
culls the useful information from the useless, organizes
information to fit the agency's needs, and communicates that
information to the decisionmaker and the public in an
understandable fashion. ^^
Without doubt, regulatory decisionmakers need an
institutional entity that is capable of seeking out and culling
information about the extraordinarily complex issues that arise

Without digestible
information on how much a regulatory initiative will cost and
some notion of societal benefits, the decisionmaker cannot
begin to make rational choices among regulatory options.
Regulatory analysts with professional training in gathering,
analyzing, quantifying, and displaying technical information
may serve the information-providing function better than
members of the technical staff in the program offices, who
usually lack such training. While the question of the amount
of resources that should be devoted to information-gathering
activities is always subject to legitimate debate, most
observers of the rulemaking process would no doubt agree that
agencies should devote some resources to this activity.
It is less obvious that the information-providing function
The
should be carried out in a separate institutional office.
in complicated rulemaking proceedings.

293; Benveniste,

9

See Meltsner, supra note
supra note 5, at 90.

10

See Chapter 3 at Notes 325-333 (NHTSA)
Notes 220-226 (FSIS)

11

See, Chapter

12

A.

13

See

,

3,

at 261,

;

Chapter

3

at

Chapter 3 at Notes
3 at Notes 395-396 (FAA)
916-919 (EPA - Office of Air Quality Planning and
Standards); Chapter 3 at Notes 229-231 (APHIS).
Meltsner, supra note

;

2,

at 55.

(The policy analyst
Meltsner, supra note 3, at 55.
a manufacturer assembling a product out of
In his assembling he adds an
somebody else's resources.
element of quality control by screening information.")
"is like
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technical staff in the program offices are no doubt capable of
serving the decisionmakers' basic informational needs, even
though they lack special training in analyzing and displaying
information.
Still, regulatory analysts by training have a
quantitative perspective that should enable them to make
choices clearer to upper level decisionmakers.
In addition,
regulatory analysts in the agencies share a relatively strong
perception that the technical staff in the program offices do
not study carefully enough the costs of the restrictions that
they propose to impose on regulated industries. Yet, as we
have seen in Chapter 4, the unique perspective of many
regulatory analysts, focusing as it does on the economist's
paradigm, can also distort the information-gathering and
display function.
B
Justif ier
Through various findings and reasons requirements in the
Administrative Procedure Act and other statutes, our society
demands that regulatory agencies provide rational
justifications for many of their decisions. Courts enforce
these requirements during judicial review, and 0MB may demand
even greater justification in the executive review process
established under Executive Order 12291. •" Yet, as we have
seen in Chapter 4, many important issues that arise in
regulatory decisionmaking cannot be resolved on the basis of
existing information, and policy considerations must therefore
play a very large role in determining the outcome.
Persons
familiar with the real world decisionmaking processes in
regulatory agencies know that considerations that are
irrelevant to a rational analysis of a regulatory problem, such
as the predicted reaction to the decision of the public or an
important congressional committee, often dictate the choice
among the available options.'^
The external requirements for
findings and reasons nevertheless create a strong institutional
.

.

14

Interestingly, society rarely demands similar formal
justifications for important decisions of private
entities, except in rare instances such as when a
plaintiff can establish by statistical evidence that an
employer has hired disproportionately few persons from a
racial minority.
See McGarity & Schroeder,
Risk-Oriented Employment Screening 59 Tex. L. Rev. 999
,

,

(1981)
15

.

Wall St. J., Oct.

9,

1981,

at 4,

col.

2.

.
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demand for justification on other grounds.
Most of the
technical staff in the program office and some upper level
decisionmakers would generally prefer that the regulatoryanalysis staff play the justifier role.'^
Most regulatory analysts, however, draw a sharp
distinction between the role of information-provider and the
role of justifier.
It is one thing, in this view, to provide
information relevant to a decision that has yet to be made, and
another thing to craft an analysis information to justify a
decision that has already been made.
While some regulatory
analysts are apparently willing to assume the role of post hoc
justifier,'^ most desire to play a more influential role in
the agency decisionmaking process.
They believe that allowing
themselves to be used as pawns in larger power plays would
greatly damage the credibility of the newly emerging
profession.'®
In this view, if the analysts must go to the
16

See e.g
Foster, An Advocate Role Model for Policy
Analysis 8 Policy Studies J. 958 (1980); Behn, Policy
Analysis and Policy Politics 7 Policy Analysis 199, 216
(19 81); Horowitz, Social Science Mandarins: Policymaking
as a Political Formula
1 Policy Sciences 339, 340
("Social scientists engaged in governmental work
(1970).
are committed to an advocacy model definned by
politicians.
For the most part, they do not establish or
even verify policy -- only legitimize policy). Meltsner,
supra note 3; Benveniste, supra note 5, at 55 (speaking
of "the use of experts to reassure everyone that
decisions taken for other motives appear to have been
taken for rational, technical reasons.").
,

,

,

,
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Policy analysts who fit Jenkins-Smith's description of
"client advocate" are apparently willing to accept the
justifier role.
See Jenkins-Smith, supra note 4, at 95.
Jenkins-Smith observes that many students of policy
analysis believe that "client advocates" are the most
predominant variety of policy analysts in the
bureaucracies. Jenkins-Smith, supra note 4, at 95.
Professor Foster suggests that policy analysts should be
more candid and acknowledge their justifier role in which
(Continued on next page)
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See Chapter 3 at Notes 471-476 (APHIS); Foster, supra
note 16.
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(Continued on next page)
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trouble of gathering and analyzing the information, it ought at
least to be available to the decisionmaker before the decision
is made.
Otherwise, it is a waste of time.
A policymaker who is attuned to the inherent limitations
of and practical impediments to regulatory analysis might well
reply that the analysis is useful if it can help a decision
survive executive, congressional, judicial, and public
scrutiny, even if the decisionmaker did not actually rely upon
the information set out in the regulatory analysis document.
The upper level decisionmaker, in other words, might view
regulatory analysis as worth the cost, regardless of its
usefulness in the decisionmaking process, and he or she might
view a more influential role for the regulatory analysis as an
intrusion upon the policymaker's prerogatives.
As long as
society is unwilling to accept erstwhile "political"
considerations as an acceptable rationale for administrative
decisionmaking, it will probably have to tolerate a certain
amount of post hoc rationalization.
To the extent that
agencies are forced into this mode by various procedural
requirements and the threat of judicial and executive review,
there will continue to be a demand for regulatory analysts to
play the justifier role.
C.
Policy Communicator
Many regulatory analysts believe that in addition to
analyzing information for upper level decisionmakers, their
professional norms require them to analyze the policy
implications of regulatory options.'^
In particular, these
analysts believe that one proper role of the regulatory analyst
is to measure regulatory options against explicitly articulated
policy goals and communicate that analysis to upper level
.

17

(Continued from previous page)
"analysis essentially becomes a form of ammunition and
legitimacy to be used in the policy process." Foster,
supra note 16, at 960.
See also C. Jones, An
Introduction to the Study of Public Policy 177 (1977).
,
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decisionmakers. Under this view, the regulatory analyst need
not play a role in articulating or ranking policy goals, but he
or she should advise the upper level decisionmaker on how
regulatory choices advance or detract from the agency's
articulated policy goals.
The technical staff in the program office are not likely
As we observed in
to be adept at explicit policy analysis.
Chapter 4, agency decisionmaking processes can over time fall
into operational patterns that yield decisions without relating
the outcomes of those decisions to particular regulatory
Innovative analytical thought falls prey to
policies.
stultifying adherence to precedent.
Reflecting on the extent to which particular decisions
advance particular policies is in general a valuable function
First, as we observed in Chapter 1, this
for several reasons.
function is critical to the application of comprehensive
Second,
analytical rationality to regulatory decisionmaking.
to the extent that the analysis is communicated to reviewing
institutions and the public, it enhances agency accountability,
because it forces the agency to articulate policy goals and
because it allows an interested public to observe the extent to
Third, it
which particular decisions advance those goals.
provides periodic opportunities for the agency (and other
reviewing institutions) to review agency policies in light of
Fourth, explicit analysis of agency policy
changed conditions.
can help screen out extraneous factors, such as political
considerations, that are not relevant to a rational decision
Finally, to the extent
based upon a given statutory command.
that upper level decisionmakers carefully monitor the
decisionmaking process, it helps ensure that lower level staff
continue to adhere to the policy preferences of politically
appointed decisionmakers, rather than following their own
hidden agendas.
While upper level decisionmakers generally agree that a
policy communication function is needed in the regulatory
decisionmaking process, assigning this function to a separate
First, upper
regulatory analysis staff has some disadvantages.
level decisionmakers often prefer that explicit analyses of
In reality. Congress and the
agency policy not be publicized.
agencies do not always find it easy to articulate policies to
guide regulatory decisionmaking.
Invariably, the legitimate
policy considerations relevant to a given regulatory decision
conflict with one another, and they are not generally easy to
rank.
Upper level decisionmakers may therefore prefer that
regulatory analysts not undertake an explicit policy analysis
role.
On the other hand, publicizing an explicit policy

"
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analysis may help ensure the accountability of upper level
decisionmakers to reviewing agencies and the public.
Second, although analysis can be useful in identifying
hidden agendas of technical staff, it can at the same time
reflect hidden agendas of the regulatory analysis staff which,
because of the normative aspects of its heavy reliance upon the
economics discipline, may run counter to statutory or agency
policy goals.
Third, it may be unrealistic to believe that
political considerations can be screened from the
decisionmaking process entirely. Agencies operate in a
political world, and upper level decisionmakers will not last
long if they entirely ignore political considerations, however
rationally they steer the agencies toward previously
articulated policy goals. To the extent that political
considerations affect the future vitality of the bureaucratic
entity, they cannot accurately be characterized as
"extraneous
Finally, even assuming the value of explicit attention to
the extent to which regulatory options further particular
policy goals, it is not clear that this function must be
performed by a separate professional staff.
Politicians and
bureaucratic decisionmakers have always relied upon this sort
of analysis in the form of advice from trusted aides on their
personal staffs. Assessing the policy (and political)
consequences of particular regulatory options, in other words,
is not necessarily a function that can be performed only by a
person with an MPA degree from a prestigious school of public
affairs
.

D.
Opt ions- Identifier
One important aspect of comprehensive analytical
rationality is its preference for expanding the options that
the decisionmaker considers before focusing in upon a
particular option.^" This suggests that regulatory analysts
could perhaps play the valuable role of options-identifier in
the regulatory decisionmaking process.
With their training in
economics, for example, regulatory analysts might be expected
to suggest innovative incentive-based alternatives to "command
and control" regulatory approaches that could more efficiently
use scarce resources.
Given the strong perception in many
quarters of the regulatory process as stult ifyingly
.

20

See Silberman, Policy Analysis:
Boon or Curse for
Politicians in Bureaucrats, Policy Analysts, Statesmen:
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it is difficult to argue that identifying
innovative and efficient options is not a valuable role for the
regulatory analyst to play in regulatory agencies.
The EPA "lead phasedown" proceeding provides a good
example of the effective use of the regulatory analyst's
In that proceeding, one of the
options-identifier role.
primary reasons that EPA had not proceeded more rapidly toward
phasing tetraethyl lead out of gasoline was the large financial
burden that a rapid phasedown would impose upon many small
The existing standard had been
refiners of leaded gasoline.
stated in terms of grams of lead per gallon of gasoline
produced by a regulated refinery. As more and more older
automobiles were replaced with new automobiles that (under a
separate set of regulations) could not burn leaded gasoline,
larger refineries began to convert much of their capacity to
Smaller refineries that could not afford
unleaded gasoline.
the conversion continued to produce about the same proportion
The large refiners therefore could add
of leaded gasoline.
more lead to a gallon of their leaded gas and still meet the
Lowering the amount of lead per pooled
same "pooled" standard.
gallon of gasoline would therefore put small refiners at an
Agency regulatory analysts,
even greater disadvantage.
however, suggested an alternative that would allow large
refiners to sell lead "rights" to small refiners, thereby
greatly reducing the impact of the lowered standard on small
After some hesitancy, the technical staff in the
refiners.
program office accepted the innovative approach, and the agency
used it in the final rule.
While there are no doubt other striking examples of
innovative contributions of agency regulatory analysts, in none
of the other three case studies undertaken in connection with
this report did the regulatory analysis office play a
significant options identification role.
For example, the
options that go forward for special high level review during
EPA's unique options selection rejection review process
In
originate almost exclusively in the program offices. ^^

21

See G. Edwards and I. Sharkansky, The Policy
Predicament:
Making and Implementing Public Policy 121
(1978)
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most cases technical judgment and experience appeared to
dominate the options identification effort.
Few of the program office staff personnel interviewed in
connection with this Report could remember instances in which
regulatory analysts identified innovative options that the
program office had not already explored. ^^
Indeed, even the
regulatory analysts interviewed could not think of very many
particularly innovative options that their offices had
identified.^"
Personnel from both offices, however,
cautioned that subordinate decisionmaking entities often
operated in such a way that it was impossible to identify a
single source of innovative options that emerged from group
interactions.^^
It may be, for example, that regulatory
analysts are especially effective at stimulating thought about
innovative options in lower level "brainstorming" sessions. ^^
In addition, the apparent failure of agency regulatory analysts
to identify innovative options may simply reflect the fact that
in some agencies the regulatory analysts have not been assigned
an options identification role.^'
In sum, while it is difficult to draw firm conclusions
about how effectively regulatory analysts have played an
options identification role, it seems reasonably clear that
they have not had a profound impact on agency decisionmaking in
this regard.
While greater attention to this potentially
valuable role in structuring the agency decisionmaking process
might enhance the effectiveness of analysts in playing this
role, the absence of strong evidence that regulatory analysts
have greatly affected agency decisionmaking in agencies (like
EPA and NHTSA) in which the analysts have explicitly been
assigned that role suggests that the gains from restructuring
e.g.
Chapter 3, at Notes 1000-1003
at Section l.a. (USDA, FSIS)

23

See
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See, Chapter 3, at Notes 1000-1007 (EPA); Chapter 3 at
Section l.a. (USDA, FSIS); Chapter 3 at Notes 390-394
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want it." Meltsner, supra note 3, at 291.
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the decisionmaking with this goal alone in mind may be

relatively modest.

Institutional Skeptic
E.
Although skepticism is not automatically programmed into a
regulatory analyst during his or her education, analysts in
many of the agencies studied in connection with this report had
a strong perception of themselves as "institutional
In this role the regulatory analyst is
skeptics."^*
responsible for probing carefully the logic and the factual and
The
policy bases for the agency's rulemaking activities.
regulatory analysts can challenge the conventional wisdom and
insist that technical staff in the program office justify
regulatory choices by explicit reference to facts and policy
considerations.^^ Regulatory analysts can probe assumptions,
In the
question inferences, and challenge extrapolations.
process, they can pay attention to the policies that the
technical staff is implementing either explicitly in the
rulemaking documents or implicitly in the assumptions that it
adopts for its models and the inferences that it draws from
scientific and technical data.
It is probably a great tonic to the technical staff in the
program office to know that its efforts will be reviewed by an
institutional entity charged with the task of critically
assessing that work and measuring it against current agency
policy.
The certainty of such review can provide an incentive
for the technical staff to hone arguments and to anticipate and
An
refute counterarguments prior to publicizing its position.
institutional skeptic can also help ensure that the program
office does not attempt to gloss over informational gaps.
A critical review of the technical work can enhance
accountability by helping upper level decisionmakers identify
instances in which the technical staff has substituted policy
judgment for uncertainties.
By keeping a constant eye out for
implicit policymaking at the technical level, an institutional
skeptic can make upper level decisionmakers aware of the extent
.

28

Chapter 3 at
See, Chapter 3 at Notes 334-340 (NHTSA)
Notes 141-151 (FSIS); Chapter 3 at Notes 1345-1351 (GOA,
Office of Policy Analysis). Meltsner refers to policy
analysts as "institutional gadflies." Meltsner, supra
note 3 at 292-93.
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to which the rationales for individual rules implement
particular policies.
Finally, an institutional skeptic can in
some instances prevent the agency from promulgating
ill-considered rules that it may later have to withdraw,
thereby conserving agency resources in the long run.
An agency's institutional skeptic need not be the
regulatory analysis office.
Persons with training in economics
and policy analysis are not the only professionals capable of
taking a skeptical look at the rationales for agency rulemaking
efforts.
The Office of General Counsel in many agencies has
performed this role and continues to perform it quite apart
from the regulatory analysis office.
Still, regulatory
analysts can bring a unique perspective to the review effort
that the Office of General Counsel may lack.
The regulatory
analysis office is skeptical of commands and controls as
vehicles for technological change.
That office has a penchant
for flexibility, and it is unsympathetic to the rigidities that
the enforcement office and the Office of General Counsel often
insist upon to ensure that agency rules are enforceable.
Employing the regulatory analysis office as institutional
skeptic can give rise to acrimonious intra-agency disputes.
No
one likes for his or her work to be reviewed critically, and
the technical staff in the program office can be expected to
react defensively to outside criticisms, however legitimate
they may be in reality.
When the regulatory analysis office
plays an institutional skeptic role, the technical staff in the
program office is likely to perceive the regulatory analysis
office as an officious stumbling block intent on interfering
with the program office's obligation to promulgate rules in a
timely fashion. Yet if the work of the program office is
legitimately subject to criticism, then it may be better for
the agency to subject it to internal criticism before it is
reflected in the rationale for a rule and becomes subject to
outside criticism.
Another, more subtle, disadvantage of the institutional
skeptic role derives from the fact that in a technical
regulatory area that is fraught with uncertainty, virtually any
technical analysis can be subject to devastating criticism by a
determined skeptic. There are limits, in other words, to which
carping at a document that is admittedly based upon poor
information and large assumptions is a useful enterprise.
It
cannot make the data any better without delaying the effort,
perhaps interminably.
Moreover, it cannot ensure a "better"
decision, because the uncertainties are so large that there are
few objective criteria for a "good" decision.

;

.
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Regulatory analysts acknowledge that skepticism has its
limits and/ pressed too far, can be counterproductive.
Nevertheless, they argue that a healthy dose of skeptical
review by an office that is not committed to a particular
regulatory posture can be very useful to the agency's goal of
promulgating rules that are capable of surviving political and
Agency administrators in many agencies seem
judicial review.
sufficiently convinced of the value of this role for the
regulatory analysis office that they have at least allowed
agency regulatory analysts to play it, even when they have not
explicitly assigned it to the regulatory analysis office.
Advocate for Efficiency
Regulatory analysts in many agencies believe that their
role goes beyond skeptical review of the work of the program
office to that of institutional advocate for efficiency.^"
Under this view of the role of the regulatory analyst, which
the
Lindblom defines broadly as "partisan analysis,"^'
analyst has an obligation to advocate presumably more efficient
market-oriented solutions to regulatory problems. ^^
Assigning an institutional entity the role of advocate for
efficiency represents a conclusion by upper level
decisionmakers that the rulemaking process, in the absence of
such an entity, would be inclined to burden the regulated
Upper level decisionmakers
industries with inefficient rules.
may believe that the technical staff in the program offices are
insufficiently concerned with the costs that the agency's
regulations impose upon society, or they may share a
philosophical belief that governmental regulation should play a
Under either view, agency
less extensive role in the economy.
heads may assign regulatory analysts an advocacy role out of a
conviction that bureaucratic thinking can become so encrusted
F
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with conventional thinking that it takes an effective advocate
of a different way of thinking to produce noticeable changes in
the way that their agencies go about making decisions. ^^
The regulatory analysis office is well-suited for this
advocacy role. Most of the professionals in the regulatory
analysis office received a heavy dose of traditional economics
in their training.
The standard economics approach to
regulations is fairly suspicious of command and control
regulatory tools, and it is quite partial towards
market-oriented tools that can in theory reach the same
regulatory goals at less expense. The fact that many
regulatory analysis offices in the agencies had their origins
in offices that were historically assigned the economic impact
assessment role also gives the inhabitants of that office a
healthy regard for the costs that regulations impose upon
regulated industries.
This cost-oriented perspective can be at
odds with the benefits oriented perspective of the technical
staff in the program offices.
Hence, to the extent that upper
level decisionmakers desire to have their decisions reflect a
market-oriented perspective that is sensitive to the costs that
regulations impose upon society and to the extent that they are
not capable of monitoring the decisionmaking process carefully
enough to ensure that staff recommendations are reflecting that
perspective, assigning the regulatory analysis office an
advocacy role in the subordinate decisionmaking entities can
help ensure that that point of view informs staff output.
Assigning an advocacy role to the regulatory analysis
office, however, has disadvantages.
Perhaps the most important
disadvantage stems from the fact that the advocacy role can
clash with the analyst's other roles of impartial provider of
information and institutional skeptic.
If the regulatory
analyst is an advocate of particular regulatory approaches or
results, other participants in the decisionmaking process and
the beneficiaries of the regulatory program are likely to
question the neutrality of the information and analysis that
the analyst provides.^"
For example, the regulatory analyst
33
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who is assigned the role of efficiency advocate may tend to
overemphasize costs in his or her role of information analyst.
In addition, the regulatory analyst cannot effectively play the
role of institutional skeptic if other parties to the
decisionmaking process perceive that the skepticism is not
motivated by a detached concern for the integrity of the
agency's reasoning process, but rather comes from a particular
Likewise, the policy analysis role may
policy perspective.^^
be rendered less effective by the perception that the analyst
is advocating policy rather than measuring alternatives against
existing policy.
Some regulatory analysts are uncomfortable in the role of
It is one thing, in this view, to suggest how
policy advocate.
various options further various policies, and it is quite ^^
another thing to advocate particular regulatory policies.
In this sense, assigning an advocacy role to the regulatory
analyst is asking him or her to perform a function that goes
beyond his or her formal training. Unlike law schools, policy
analysis schools and economics departments do not train their
pupils in effective advocacy, and advocacy is rarely listed as
one of the characteristics of a well trained policy analyst.
Hence, assigning an advocacy role to the regulatory analysis
office may be asking too much of it.
Yet it is undeniable that many analysts in the regulatory
agencies come to their positions with a perceived mission, and
they devote much of their energies toward accomplishing
particular substantive ends. While lacking formal training in
advocacy, regulatory analysts can prove very persuasive to
Indeed, it is fair to say that in
upper level decisionmakers.

(Continued from previous page)
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many agencies, such as EPA and NHTSA, the regulatory analysts
have become such effective advocates of substantive policies
that the agencies' regulatory output has been profoundly
affected by their efforts. Whether one views this advocacy
role as an encouraging or discouraging development depends upon
one's substantive views about the role of regulation in
society.
Influential Determinant of Agency Policy
There can be little doubt that the regulatory analysis
requirements of the recent executive orders has significantly
enhanced the power of the regulatory analysts in the regulatory
agencies. ^^ Although most regulatory analysts probably do
not aspire to a direct policymaking role,^^
the regulatory
analysis office in many agencies has been structured into the
decisionmaking process in such a way as to give that office a
direct role in the determination of agency policy.^'
In this
role, the regulatory analysts shape the agency's policy
preferences as well as measure various regulatory options
against pre-existing policy preferences.''" When the
regulatory analysis office must be represented on subordinate
and upper level decisionmaking entities, when the
representative from that office is generally a strong advocate
of particular regulatory policies, and when the agency
implements those policies with some frequency, then the
regulatory analysis office has departed significantly from the
G.
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role of information and options provider and impartial skeptic
to assume the role of policymaker.^'

Regulatory relief proponents encourage regulatory analysts
To the extent that regulatory
analysts are generally disinclined to intervene into the
marketplace with regulatory controls, assigning them an
affirmative policymaking role in regulatory agencies will
probably operate to stem the flow of new regulations. Making
the regulatory analysts influential determinants of agency
policy should also increase the extent to which regulatory
If the
decisions reflect comprehensive analytical rationality.
regulatory analysts become influential determinants of agency
policy, the regulatory analysis documents are not likely to be
ignored or abused.
The foregoing analysis of some of the disadvantages of
assigning regulatory analysts an advocacy role, however,
anticipates some of the problems that have arisen in agencies
that have gone farther to assign the regulatory analysts a more
influential role in determining the content of agency policy.
Like the advocate role, the influential determinant role
conflicts with the roles of information provider, institutional
The objectivity and neutrality of
skeptic, and policy analyst.
a partisan proponent of a particular policy is especially open
to question when the advocate is also in a position to affect
There is indeed something of a conflict
the ultimate decision.
of interest between the analyst as analyst and the analyst as
decisionmaker
Making the regulatory analysis office an influential
determinant of agency policy has obvious implications for
institutional power relationships. An institutional entity
The
that controls information has institutional power.
regulatory analysis offices supply a large amount of the
information that the agency uses in promulgating rules,
If the provider
especially on the cost side of the equation.
to make regulatory policy.

41
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Evaluation)
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of information is also made an influential determinant of
agency policy, the information providing role can be used to
enhance the institutional power of that office."'
This
enhanced institutional power can operate to further the policy
goals of the upper level decisionmakers and of Congress, but it
can also be manipulated to further the individual goals of the
individual regulatory analysts or the goals of persons or

institutions outside the agency."^
Making the regulatory analysis office an influential
determinant of agency policy may pose a serious threat to the
integrity of the policy analysis "profession."
So long as the
profession practices neutral policy analysis, it has some
distinct contours.
When it expands its professional baliwick
into policymaking, it begins to lose definition.
At some point
in the growth of the regulatory analysis office's institutional
power, policy analysis becomes indistinguishable from politics.
Although many students in schools of public affairs no doubt
aspire to careers in politics, policy analysis has attempted to
set Itself off from politics as a distinct profession.
When a
policy analyst becomes a policymaker, he or she begins to lose
that distinctive quality that defines him or her as a policy
analyst.
Spread throughout several agencies, this role
dilution could pose a serious threat to the efforts of this
fledgling profession to define itself with sufficient clarity
to_ g ive it an enhanced status in society.
42
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the procedures of the planning process are expensive
enough to make it difficult for those who are left
out to intervene and counterattack.
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III. Timing of Regulatory Analysis

.

The effectiveness of the regulatory analysis office in
playing an assigned role will depend upon the timing of the
The timing of the regulatory analysis input will in
analysis.
turn depend upon the role that upper level decisionmakers
If, for example, the agency
assign to regulatory analysts.
plans to use its regulatory analysts primarily in a justifier
role, then it is not important that the analysis be completed
until after the decisionmaking process has been completed.
Indeed, it is probably preferable that the analysts not begin
to prepare a regulatory analysis until after the upper level
decisionmakers have decided upon a particular regulatory
If, however, upper level
approach that needs justification.
decisionmakers want agency regulatory analysts to play a more
meaningful role in the internal decisionmaking process, they
will have to pay some attention to the timing of analytical
input in structuring that process.
If the agency plans to use its regulatory analysts in an
information-provider role, it faces a trade-off between its
The
informational needs and its limited analytical resources.
economic impact and benefits analyses that agency analysts
typically provide should be available to subordinate
decisionmaking units prior to the time that they begin active
deliberations on the alternatives that they will recommend to
upper level decisionmakers."" This suggests that the
regulatory analysts should be informed of the options that the
agency is actively considering early in the process, so that
the economic impact and benefits information is available to
the subordinate decisionmaking unit at about the same time that
Moreover, to
other technical information becomes available.
the extent that the analysts will have to contract for the
production of original data, they should be involved early in
the rulemaking effort at the time that research needs are
determined.
It is not especially important, however, that the formal
regulatory analysis documents be available to subordinate
decisionmaking entities prior to their deliberations, so long

44

See, Meltsner, supra note 3 at 261; Telephone Interview
with Mr. Albert Nichols, Acting Director, Economic
Analysis Division, Office of Policy Analysis, Office of
Policy, Planning and Evaluation, May 22, 1984
Telephone
[hereinafter cited as Nichols Interview]
Interview with Ms. Jennifer Silk, Directorate of Health
Standards Programs, Occupational Safety and Health
Administration, DOL, April 30, 1984 [hereinafter cited as
Silk Interview]; Chapter 3, at 879-883.
;
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as the information itself

is before them either in the form
of

important for upper level decisionmakers and
external review
The desirability of gathering data at an early
stage in*
the evolution of a rule must be tempered,
however, by a concern
for conserving limited analytical resources.
If, for example
the regulatory analysis office begins extensive
economic impact
information-gathering efforts prior to the time that
the
engineers in the program office have completed
feasibility studies, the analysts may wind up rudimentary
studying the
economic impact of alternatives that are precluded
on
technological feasibility grounds.
On the other
analysts wait too long until regulatory options hand, if
have thorc

system that is capable of providing a relatively
rapid
a broad range of inquiries.
This system may not be
welfsM?.-^^
well
suited for providing comprehensive analyses of
particular
a

The agencies might attempt to resolve this
phasing the information analysis to reflect thedilemma by
seriousness
with which subordinate decisionmaking entities
are considering
particular options at particular times.
Under this approach,
^''^ analysis office could examine a large number ^f
f^^.[h?o
feasible options
a very cursory "back-of-the-envelope"
fashion very early in the process, before very
many
""^^^ eliminated.
This early first-cut analysis,
^i^nh?,^'Tr
which
would require very little information gathering,
might
^^

m
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Telephone Interview with Mr. Henry Thomas, Ambient
Standards Branch, Strategies and Air Standards
Division,
Office of Air Quality Planning and Standards,
Office of
Air and Radiation, EPA, May 25, 1984 [hereinafter
cited
as Thomas Interview]
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eliminate several options on economic feasibility grounds.
Later, as the subordinate decisionmaking unit rejected more
The
options, the intensity of the analysis could increase.
"phasing" approach to timing regulatory analysis input would
ensure that many options received at least some attention from
the agency's regulatory analysts, while at the same time
ensuring that serious alternatives received serious analysis.
Early access to the decisionmaking process is probably
even more important if the analyst is to play an
If upper level decisionmakers
options-identification role.
expect agency regulatory analysts to identify innovative
options for use in the decisionmaking process, the analysts
must have access to subordinate decisionmaking entities very
early on before even the technical staff in the program office
Otherwise, an innovation option
has set its research agenda.
from the regulatory analysis office will face a substantial
hurdle, because serious consideration of the option will no
doubt require further information and research.
There are two resource constraints upon this early
First, it will
infusion of analytical input on options.
consume the resources of the regulatory analysis office. Yet
this consumption of resources will surely be warranted if the
We have,
analysts have something important to contribute.
however, observed that upper level decisionmakers should not
set their expectations for regulatory analysts too high in this
While it is possible that the analysts will suggest
regard.
innovative options to the program office, most options
originate in the technical staff of the program offices even in
programs that have their own regulatory analysts.
A second constraint is the resources that the program
office may have to consume in exploring the technical aspects
of options that the regulatory analysis office identifies.
While the possibility that an option will have to be studied
is, of course, no reason to rule out an options-identification
role for agency regulatory analysts, the decisionmaking process
should be structured so as to place some reasonable constraints
upon the extent to which the agency technical staff is required
As program
to gather information and analysis on options.
office employees interviewed in connection with this Report
often observed, there can be an infinite range of possible
solutions to a regulatory problem, but at some point the agency
must qiiit studying options if the rulemaking process is to
function at all. One possible solution to this dilemma is to
structure the participation of the regulatory analysts into the
process at a very early stage in the decisionmaking process.
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and at the same time structure the
process in a wav that
'''^' '^'°^^ an/option is iZlVeTln great
detail. 'of
ditair
On thH'
the basis of recommendations from both
the proaram
office and the regulatory analysis office,
high level aaencv
'"^ ^^"^^ °^ °P^-- to rJeal^nable
number' hat'both'nf^'^^^"
offices can study within their own resource
^°
constraints.

The regulatory analyst who is playing
only a policy
"^^^ "°^ ^^^°^^ involved in^he'^p ocess much
bPfnr"'^H''°\'°i^
decisionmaking entities have completed
th5?r H^^'""^^"^'"^^^
their
deliberations.
In this role, the analyst's main
function
IS to communicate to upper level
decisionmakers the extent to
°P'^°"" "^^"^^^ particular agency goals?
Whn^ ^hf 'i°'^
.^° ""^ communication function could be helpful to
^..i^ H
'" formulating their recommendations to
upper level
lev^? decisionmakers,
r°'''
it is not essential to their
i"^P°^tant to communicate the policy
impn^^I'.-nnc*'.^^;v,^°''^''^y'
regulatory options that the subordinate
^
qroip se^^Lf
''' '' '"'"^^ ''"^^ accountability to agency
Lna^em^nt

^

Presumably, however, the analyst who is
policv
^^^^^^ ^a policy
communication role will also be assigned an assigned
information-gathering role. Thus, it is likely
that the
analyst will already be involved In the
subordinate
decisionmaking process at the time it becomes
undertake a policy analysis of the regulatory appropriate to
options ?h!t
survived low level review. The analyst
can
relevant agency policy and measuring^existingbe ascertainina
options against
those policies at the same time that
the
economic impact and benefits information. analyst is gathering
Thus, for ?he
?" effective policy com^;nic:tion
r^e the
role,
th^timiirof'^."'^^
timing of the analytical
input need not differ from
the timing of the information-providing
role
'°'^" °' analysts as advocates and
'^^
?'
influentiarLtPrL'n! "^?
While is is not
°! ^^^^"^^ policy.
essenM^lhhff
Ti
essential that either
of these roles be
decisionmaking process until just before structured into the
upper level
are ready to choose from among the
available
optionr^^^^''
options,
as a practical matter the analysts
will usually be
involved in the process long before then
if they are to'^play
47

An example of such a structure is
the high level options
^
review intermediate model discussed
_
infra at pp.
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Still, it is important that the
any significant role at all.
analysts play their advocacy and policymaking roles (to the
extent that they have been assigned those roles) while they are
engaged in their information-providing role in subordinate
If the regulatory analysts remain silent
decisionmaking units.
during internal discussions in subordinate decisionmaking
units, they are subject to legitimate criticism from those who
actively participated at that stage if they begin to play their
advocacy or policymaking roles late in the process when serious
consideration of their alternative means returning to the
drawing board.
IV.

Four Models for Structuring Regulatory Analysis into the
Agency Decisionmaking Process
.

The position of the regulatory analysis office in an
agency can say a great deal about the role that upper level
decisionmakers have assigned to regulatory analysis in the
decisionmaking process. We have seen in Chapter 3 that
agencies have adopted a wide variety of approaches toward
structuring regulatory analysis into the decisionmaking
Indeed, widely varying approaches have been adopted
process.
Yet despite
for different agencies within a single department.
this variety, the approaches toward structuring regulatory
analysis into the decisionmaking process generally fall within
the hierarchical model; the outside
four broad models
This
advisor model; the team model; and the adversarial model.
section of the Report will describe and analyze the four models
the upper level options review model -and one hybrid model
that has evolved in the Environmental Protection Agency, and it
will suggest some criteria to guide decisionmakers in choosing
from among these models for structuring regulatory analysis
into the decisionmaking process.
One aspect of the decisionmaking process that is very
strongly affected by agency str^lfcture is policy communication
between upper level decisionmakers and bureaucrats in the
subordinate decisionmaking entities. One goal of the
structuring process might therefore be to facilitate policy
Other goals can likewise be affected by agency
communication.
decisionmaking structure. For example, the extent to which the
agency brings comprehensive analytical rationality to bear upon
regulatory problems can obviously be affected by agency
If the regulatory analysis office is tucked away in
structure.
the agency hinterlands, comprehefnsive analytical rationality is
not as likely to play a large role in agency decisionmaking.

—

—
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Similarly, to the extent that an agency's
regulatory analysts
proponents of regulatory relief, they
'
wn?i
K^'^^
will n^^T""""^
not have much
impact on agency policy if their office
is
out of the lines of decisionmaking authority
on the agency's
^^^^^y b
organizational charts.
^"^ ^^^^ chapter is predicated upon
the
..c J]^^ ^""tl^t^^
assumption
that agency structure can have an important
impact
upon the substantive output of the decisionmaking
process This assumption is not uncontroversial
Many have cautioned
against overly optimistic reliance upon
organizational change
to reach substantive reforms.Yet we have seen in
^" ^^^ agencies have concluded
thnL'H?^'H'°'r
'r^y^^^
that the
establishment of separate regulatory analysis
offices
in response to the regulatory analysis
requirements of the
recent executive orders has resulted in
substantive chanaes in
agency policy output. ^° The early requirements
of ExecuM v.
orders 11821 and 12044 obliged the agencies
to estabUsh'""
institutional entities capable of preparing
detailed economic
impact analyses, and the additional cost-benefit
analyses
requirement of Executive Order 12291 required
agencies to hire
expertise in benefits analysis. This chapter win
^^nior
H
explore how
the way
which an agency structures this new
.
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See^, Edwards & Sharkansky, supra note
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& Nienaber, Can Organizations
("The literature on organizational
Change reflects a profound pessimism about
the likelihood
of directing bureaucracies, let alone
redirecting
Procedures Act of 1981:
Hearings on
H. R. iL^t^'t^^^''^^
746 Before the Subcomm. on Administrative
Law and
Governmental Relations of the House Comm. on
the
Judiciary 97th Cong., 1st Sess. 75 (1981)
cited as 1981 H.R. 746 Hearings] (testimony [hereinafter
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Observers of the process of implementing the
National
Environmental Policy Act's environmental impact
statement
requirements have reached similar conclusions.
See
Wichelman, A dministrative Agency Implementation T^^
l-h^
National Environmental Polic y Act of 1969:
A
n^^l
Framework for Explai ning Deferential Resoon .;^.Conceot
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staff into the decisionmaking process can affect the
substantive output of that process.

The Hierarchical Model
Many agencies reacted in only very minor institutional
Several
ways to the requirements of the executive orders.
agencies simply added the task of preparing regulatory analysis
In
documents to the job descriptions of the technical staff.
those agencies the same staff employee who drafts the
rulemaking documents drafts the regulatory analysis documents.
The regulatory analysis then winds its way up the agency chain
Under
of command along with the other rulemaking documents.
this "hierarchical model" the technical staff and the superiors
at each level in the agency hierarchy responsible for the rule
can become aware of the information and analysis that the
executive orders require, but there is no separate
institutional entity charged with producing regulatory analysis
documents, skeptically reviewing rulemaking documents, and
generally carrying the flag for comprehensive analytical
rationality.
Perhaps the best example of the hierarchical model in the
agencies studied in connection with this Report is the process
that has evolved in the Agricultural Stabilization and
Conservation Service in USDA. As we observed in Chapter 3, the
responsibility for drafting both rulemaking and regulatory
analysis documents in that agency devolves to the "commodity
program specialist" in one of the commodity program offices.
The commodity program specialist prepares the lengthy
memorandum that suggests the options for consideration at a
The
meeting of high level agency and Departmental personnel.
specialist memorializes the discussions that take place at
He or she then prepares the rulemaking and
these sessions.
regulatory analysis documents with minimal review from the
Regulatory Impact and Executive correspondence staff and a
somewhat more extensive review from the Departmental Office of
The information in the documents
Budget and Program Analysis.
is drawn largely from other Services in the Department, and the
commodity specialist takes this information largely at face
A.

.

value.
The hierarchical model is also followed in the
Agricultural Marketing Service in USDA. An employee in a
commodity division drafts both the rulemaking and regulatory
The analyses are subject to little
analysis documents.
scrutiny within the agency, but the regulatory analysis
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documents for formal rules can be subject to intense scrutiny
in the formal rulemaking hearings.
The hierarchical model has governed rulemaking initiatives
in the Food Safety and Inspection Services in USDA
for some
minor rules that do not receive the special attention of
the
Administrator at that agency.
In the past, the program office
has not attempted to coordinate options-identification
and
document-drafting activities with the regulatory analysis
office on "top down" minor rules that are not designated
by the
Administrator to receive special attention.
For other rules
the agency has adhered to the team model in which
the
regulatory analysis office plays a co-equal role. The
organizational structure at an agency, therefore, need not
dictate the model that the agency employs in a particular
rulemaking context.
The fact that an agency has a separate
regulatory analysis office does not mean that it will not
follow a hierarchical model that ignores that office in
particular rulemaking efforts.
The hierarchical model considerably eases the internal
friction involved in producing and reviewing regulatory
analysis documents.
When the program office can gather
information, and draft cost and benefits analyses, without
the
critical review of an independent regulatory analysis office.
Its job IS much simplified.
For rules that raise predominantly
economic concerns on both the costs and benefits sides of the
ledger, a single program staffer is probably capable of
analyzing the economic pros and cons of several regulatory
options without the aid of other trained economists.
It may
well be that upper level review, as the rule and its
rationale
move up the hierarchy, provides a sufficient critical
perspective on the work of the lower level technical staff.
The hierarchical model, however, does not ensure that
comprehensive analytical rationality is brought to bear upon
regulatory decisions.
First, the hierarchical model does not
possess a separate institutional entity charged with suggesting
innovative options. The model provides no assurance against
the "tunnel vision" with which bureaucrats are often
charged.
Yet interjecting a broad range of perspectives into the
hierarchical decisionmaking process at critical junctures, such
as the ASCS's policy guidance sessions, can help
alleviate this
problem.
Moreover, it is not clear that the input of a
separate regulatory analysis office will necessarily result
in
making a broader range of options available to upper level
decisionmakers.
For most agencies studied in connection with
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this Report, most of the usable options were generated by the
technical staff.
Second, the hierarchical model does not have an
independent entity to insist that regulatory options be
The
measured against ascertainable agency policy goals.
hierarchical model is therefore particularly susceptible to
decisionmaking by precedent without periodic re-examination of
For example, regulatory analysts in the
first principles.
early days of the regulatory analysis office in the Food Safety
and Inspection Service in USDA discovered that under the
pre-existing hierarchical decisionmaking mechanism, agency
employees in the program office were often unaware of the^^
policies that were supposed to be guiding their efforts.
Some measure of accountability can be lost in a decisionmaking
process that lacks an effective policy communicator.
Third, the hierarchical model lacks a designated
institutional skeptic. While it is possible that the technical
staffer charged with drafting the rulemaking and regulatory
analysis documents for a rule is capable of independently
analyzing his or her own ideas and analyses, he or she is not
as likely to see gaps in data or reasoning that may undermine
There will
the economic and technical rationale for a rule.
also be a tendency to use regulatory analysis documents as
vehicles to justify decisions reached on other grounds. While
upper level decisionmakers and their staffs can bring an
independent perspective to bear on the rationale for a rule,
they may not be able to devote sufficient attention to a rule
A rule that
to provide an effective critical perspective.
leaves the agency without the review of a designated
institutional skeptic may attract critical 0MB or public
comment and have to be retracted or amended.
Even if a rule receives a thorough skeptical review as it
moves up the institutional hierarchy, the hierarchical model
exerts great pressure against reacting substantively to
criticisms of the technical staff's reasoning. Ordinarily, the
technical staff has received a clear indication of the result
(or at least a very narrow range of options) that the upper
level decisionmakers would like to reach prior to drafting
regulatory analysis documents. Once the staff has developed a
rationale to support the favored result, to critique that
rationale or to suggest a different result during the
hierarchical review process is to force the staff "back to the
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drawing board." Too many trips "back to square one" can
waste
staff resources and destroy staff morale.
In addition, the rationale for a rule may even
become
distorted as it moves up the hierarchy without the continuing
input of an institutional skeptic.
Professors Edwards and
Sharkansky observe that
[M]ost bureaucracies have a hierarchical structure,
and
the information on which decisions are based usually
passes from bottom to top. At each step in this ladder
of
communication personnel screen the information from the
previous stage.
This is necessary because decisionmakers
cannot absorb all the detailed information that exists
on
an issue.
Some policymakers, like President Eisenhower,
have demanded that subordinates summarize and synthesize
information as it proceeds upwards.
The longer the
communication chain, the greater the chance that judgments
will replace facts; nuances or caveats will be excludedsubordinates will paint a positive face on a situation to
improve their own image or that of their organization;
human error will distort the overall picture; and the
speculations of "experts" will be
reported as fact. ^
^

The hierarchical model can thus impede the flow of
innovative
options and important information to upper level
^
decisionmakers
Finally, the hierarchical model does not contain an
institutional efficiency advocate.
If one of the regulatory
reform goals of the recent executive orders is to achieve
regulatory relief by making rules more efficient and less
burdensome, it may not be enough merely to send that
message to
the technical staff that has historically written and
agency rules. A separate institutional advocate may explained
be
required.
On the other hand, as we have seen, it may be that
the agency's regulatory mandate is sufficiently clear
that the
agency has little discretion to adopt less burdensome
approaches.
In addition, a less burdensome approach may
less
effectively serve a statute's beneficiaries.
If so, then an
institutional efficiency advocate is likely to antagonize
.

^
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Edwards & Sharkansky, supra note 21, at 133.
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beneficiary groups while adding little value to the
decisionmaking process.
The Outside Advisor Model
B.
A second model of the regulatory analysis process casts
the regulatory analyst in the role of "outside advisor".
Unlike the hierarchical model, the agency in the outside
advisor model contains a separate office devoted at least in
part to regulatory analysis, but that office has no formal role
It lacks institutional power,
in the decisionmaking process.
because it is not necessarily included in subordinate
decisionmaking entities and because it does not have "sign-off"
Indeed, it need not even draft the agency's
authority.
Under this model, the
regulatory analysis documents.
regulatory analysis office is an outside advisor that is called
it
upon only when needed by other decisionmaking units
speaks only when spoken to.
The best example of the outside advisor model among the
agencies studied in connection with this Report is the
regulatory process in the Animal and Plant Health Inspection
In that agency, rules originate
Service (APHIS) in USDA.^^
in the program offices, and regulatory options are identified
The program offices also gather the
in those offices.
technical and economic information necessary to support most
The Regulatory Coordination Staff, which
agency rules.
consists mostly of attorneys, then drafts the rulemaking and
regulatory analysis documents.
.

—
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The decisionmaking
See Chapter 3 at Notes 229-230.
process in the Federal Aviation Administration in DOT
also fits the outside advisor model in many regards.
Although the agency has adopted a team model for
regulatory decisionmaking, the regulatory analysts in the
Office of Aviation Policy and Plans will be represented
on decisionmaking teams only if the accountable
directorate requests its presence. Yet since the
accountable directorates know that upper level
decisionmakers in the agency will usually insist that the
team produce a document detailing the costs and benefits
of several regulatory options, a representative from the
office of Aviation Policy and Plans will usually be
invited to team meetings and will therefore usually
prepare a regulatory analysis document for the team.
See, Chapter 3 at Notes 541-549.
,
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APHIS has a small Policy Analysis and Program Evaluation
Staff, composed of persons with training in economics or
policy
analysis.
That staff must review formal RiAs and RFAs but
agency almost never has to promulgate these formal documents the
Otherwise, the Policy Analysis and Program Evaluation Staff
participates in the rulemaking process only to the extent that
a program office or the Regulatory Coordination
Staff requests
its help.
The Policy Analysis and Program Evaluation Staff has
generally not been invited to the meetings of the program
offices staff and the Regulatory Coordination Staff in which
options are identified and narrowed and rationales are
conceived.
Only rarely is the Policy Analysis and Program
Evaluation Staff asked to draft a regulatory analysis, and
these instances are, in the opinion of at least one member
of
that staff, limited to rules for which the program office
has a
particular need for an economic justification for a rule.
Although there is some difference of opinion over the
extent to which the program offices and the Regulatory
Coordination Staff rely upon the Policy Analysis and Program
Evaluation Staff primarily as a post hoc justifier for
decisions previously reached, it is clear that that staff is
only a very marginal participant in the decisionmaking
When the services of the agency analysts are requested, process.
they do
act as advocates for efficient solutions to regulatory
problems.
Their services are so rarely requested, however,
that their efficiency-oriented outlook does not greatly
affect
the agency's overall regulatory posture.
The Director of the
Regulatory Coordination Staff is quite convinced that the
benefits of the agency's rules so obviously outweigh the
costs
that detailed analysis of costs and benefits would in
most
cases be superfluous.
Because regulatory options have usually
been narrowed by the time that the Policy Analysis and
Program
Evaluation Staff enters the process, the analysts play little
role in the options-identification process.
The analysts
perform an information-analysis role only for rulemaking
efforts
which they become actively involved.
The primary advantage of the outside advisor model is
that
It allows the program office and upper level
decisionmakers to
take advantage of the information and analysis that
regulatory
analysts can provide without allowing them to dominate the
decisionmaking process. The outside advisor effectively
prevents the regulatory analysts from playing an advocacy
role
and from becoming influential determinants of agency
policy in
the guise of neutral providers of information.
,

m
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Upper level decisionmakers who are sensitive to the
limitations of regulatory analysis and who are willing to take
responsibility for the policy aspects of their decisions may
prefer the outside advisor model, because it allows the
regulatory analyst to measure regulatory options against agency
policy without delegating significant decisionmaking authority
to the regulatory analysis office.
The outside advisor model
also conserves valuable analytical resources for rulemakings in
which they are really needed.
The technical staff in the
program office are also likely to favor the outside advisor
model, because it constrains the bureaucratic power of a
competing organizational entity.
Even some regulatory analysts
may prefer this model, because it recognizes the legitimate
limits of the policy analysis profession and does not attempt
to foist off unpopular policy choices on the regulatory
analysis office.
Most regulatory analysts, however, will probably resist
being placed in the limited role of outside advisor, even
though there is nothing in the formal discipline that suggests
that regulatory analysts should be anything more than a
consultant to a policymaking client.
For the most part
regulatory analysts have chosen their profession out of an
attraction to the policymaking process.
Like many of the
technical staffers in the program offices, most regulatory
analysts probably aspire to becoming influential within the
bureaucracy of which they are a part.
Perhaps more than the
technical staff, many members of the regulatory analysis staff
come to the regulatory effort with definite ideas about the
role of regulation in society, and they would like to see those
ideas implemented in practice.
While an outside advisor can
become influential in particular cases, the regulatory analysts
may prefer a more systematic role in the day-to-day
decisionmaking process.
Beyond frustrating the policymaking aspirations of the
regulatory analysis staff, a significant disadvantage of the
outside consultant model is the danger that it will use
regulatory analysis merely to justify decisions previously
reached on other grounds.** Analysis is handy for "papering
over" decisions by providing an acceptable rationale for
decisions reached on other grounds.
The data available for
much regulatory decisionmaking are clouded with sufficient
uncertainties that it is relatively easy for an experienced
55
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analyst to produce a rationale for almost any decision within a
very broad range of possibilities. Yet most regulatory
analysts would regard post hoc rationalization as an abuse of
analysis and a threat to the integrity of the profession.
Perhaps more importantly, using regulatory analysts in the role
of outside advisors to justify decisions previously reached
reduces the accountability of the politically appointed
decisionmakers to reviewing institutions and the public.
Another significant disadvantage of the outside advisor
model is its failure to use the agency's regulatory analysts as
options-identifiers.^^ Because of their training in
economics, regulatory analysts should be capable of identifying
market-oriented options that may be more efficient and that may
result in some regulatory relief.
Yet if they play a very
marginal "speak-when-spoken-to" role in the decisionmaking
process, they will have few opportunities to advance innovative
options.
This disadvantage should not be pressed too far,
however, in light of the absence of strong evidence that
regulatory analysts with greater institutional power contribute
significantly to the options-identification process.*'
Moreover, upper level decisionmakers in programs with little
discretion to adopt market-oriented regulatory alternatives may
not feel that the options-identification role of the regulatory
analyst is important enough to warrant making the regulatory
analysis office a full-fledged participant in the
decisionmaking process.
The outside advisor model may also reduce the extent to
which the regulatory analysis office can play the role of
"institutional skeptic."
If the regulatory analyst's input is
only available when requested by the program office or the
upper level decisionmakers, then the analysts will probably not
become sufficiently acquainted with the work of the program
office to provide skeptical comment and review.
The result may
56

See Croke & Herlevsen, Environmental Cost-Benefit
Analysis: The Illinois Experience in Cost-Benefit
Analysis and Environmental Regulations: Politics, Ethics
and Methods 17 (Swartzman, Liroff, Croke eds
1982).
("[I]f the cost-benefit analysis program is carried out
by an agency separate from those designing the
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development ")
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be that poorly thought out regulations find their way into the
Federal Register
.

The Team Model
The team model is by far the most common decisionmaking
model in the regulatory agencies studied in connection with
It is used in regulatory programs in all four
this Report. ^^
of the Departments and agencies studied in Chapter 3, and it is
probably the prevalent decisionmaking model in the entire
federal government.^''
Under the team model, the primary subordinate
decisionmaking entity is a "team" or "work group" composed of
representatives from all of the institutional entities within
the agencies that have an interest in the outcome of the
rulemaking process.
Typically,
a team is composed of
representatives from the program office, the research and
development office, the regulatory analysis office, the Office
of General Counsel (or Solicitor), the enforcement office, and
one of the agency's regional or field offices.
The team meets
periodically to discuss regulatory options, to discuss problem
areas, to respond to requests of upper level decisionmakers,
and to resolve disputes among team members.
Although the
program office usually has responsibility for the rulemaking
effort, various aspects of the overall responsibility are
generally delegated to members or subcommittees of the team.
Copies of memoranda, rulemaking and regulatory analysis
documents, and decisionmaking documents that individual team
members draft are circulated to team members for review and
All members of the team are regarded as co-equal
comment.
participants in the decisionmaking process, and there is
usually strong pressure, deriving from both the group
psychology of the effort and from upper level decisionmakers,
for the team to reach consensus on important questions.
Mechanisms for resolving disputes on teams vary. Usually
the members of the team strive to minimize disputes.
Sometimes
disputes are resolved by votes, with the minority acquiescing
C.

.
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The team model is employed in the Food Safety and
Inspection Service of USDA for many rules, in the
Occupational Safety and Health Administration of USDA, in
the Federal Aviation Administration of DOT, and in all of
EPA.
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in the majority's decision.^"
Usually, dissenters are
allowed to elevate disputes through formal or informal channels
to higher levels for resolution.^'
A team member, however,
can only elevate dissents a limited number of times without
fracturing the consensus necessary for the effective operation
of the team.
In other agencies, the lead office resolves
disputes, and the will of the lead office will prevail unless
reversed at a later stage by a higher level decisionmaking
entity. ^^
In most agencies that employ the team model, the team
approach is also employed at higher decisionmaking levels. ^^
After the low level "work group" has completed its work, a
"steering committee," composed of the superiors of the team
members, will review the initial team's efforts.
This second
level team is often used as a quality control mechanism and as
a vehicle for resolving disputes upon which the low level team
could not reach consensus.
The team approach can ensure that all of the necessary
analyses from the various offices are effectively integrated
into the decisionmaking process.
In addition, by providing a
single place for dividing up research and analysis
responsibilities, the team approach can avoid duplication of
effort and thereby preserve scarce agency resources.
Moreover,
the team approach can identify and help avoid conflicts among
regulatory programs within the same agency, and thereby avoid
unnecessary inconsistencies.^"
Perhaps the most important advantage of the team model is
the vehicle that it provides for the interchange of
professional perspectives.
The program office, the regulatory
analysis office and the research and development office can all
make information and expertise available to the collective
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decisionmaking entity. ^^ Team meetings can serve as a forum
for airing differing views about the assumptions and inferences
that the agency should make and draw in its regulatory analysis
and rulemaking documents.
In this way the interchange can
provide a synthesis that goes beyond the outlook or
observations of any individual group member. ^^ Although
agency policy is not necessarily a matter of professional
perspective, the team approach provides an opportunity for team
members to debate the most appropriate policy for the agency to
follow in the rulemaking effort.
The team approach thus allows the agency regulatory
analysts to play a full range of roles.
The regulatory
analysts, who will normally be assigned the task of dr'afting
regulatory analysis documents, are able independently to gather
and analyze data concerning the costs and benefits of
regulatory options. Under most varieties of the team model,
the regulatory analysts are involved in the decisionmaking
process at the options-identification stage.
They can
therefore make innovative options available to the team for
consideration.
The team model does not, however,
require the
analysts to perform an options-identification role, and the
experience of agencies that have employed the team model does
not suggest that the regulatory analysts in those agencies are
much more effective in identifying innovative regulatory
options than they are under other models. ^^
The team model provides the regulatory analyst an
opportunity to play the institutional skeptic and advocate
roles.
While the team model does not insist that the
regulatory analysts criticize the work of other team members
and their consultants, members of the team are expected to
offer constructive criticism when copies of studies, memoranda,
and rulemaking documents are circulated to them.'^
Similarly, while the team model does not insist that team
members serve as advocates for particular perspectives, an
agency office often develops a regulatory strategy or a point
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of view that it expects its representatives to take with them
into working group meetings.
It is therefore not uncommon for
the representatives of a particular office to become advocates
for a particular policy perspective.
Regulatory analysts
typically act as advocates for reduced regulatory burdens and
for market-oriented solutions to regulatory problems.
The team model has the ability to cushion intra-agency
debates within its consensus-building format.
While spirited

debates can break out among team members, the team approach
nevertheless exerts pressure toward resolving differences
through compromise.
Every member of the team is responsible
for producing a product within a specified time frame.
If the
team fails to achieve consensus and this failure delays the
^^
team's effort, the warring participants may be blamed.
Indeed, the first question that upper level decisionmakers in
individual offices are likely to put to team representatives
when teams fail to reach consensus is, "Did you try to work
this out with the other offices?"
A team member, or an office,
that elevates too many disputes begins to lose its
effectiveness in the agency's overall rulemaking efforts.
The team model does, however, have some important
disadvantages.
First, the model is very dependent upon high
quality input from all of the relevant offices. Yet the team
leader, who is typically an employee of the program office, has
no authority to ensure that high quality personnel are assigned
to his or her team.
In addition, the team leader has few
sanctions available for team members who do not attend meetings
or fail to perform assigned duties in a timely fashion.
For
example, the team model can prove very wasteful of agency
resources if the representative from the regulatory analysis
office fails actively to participate in team meetings and
withholds critical comments until the review stage at which the
only option available to deal with the objection is a return to
the drawing board.
Another great disadvantage of the team model is inherent
in the consensus-building approach that it employs.
The great
pressure toward consensus can cushion the skepticism with which
69

In this sense, it is easier for a regulatory analyst to
play an institutional skeptic role in the team model than
it is for him or her to play an advocacy role.
It is
less blameworthy to object to the program offices efforts
for failure to consider certain data or alternative
explanations than it is to object on policy grounds.
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the representative from the regulatory analysis office reviews
the products of the other offices.
Similarly, the natural
incentive to resist giving offense to other team members can
reduce the vigor with which the representative from the
regulatory analysis office presses for alternatives that that
office finds attractive.
The press of deadlines can impel
representatives from all of the offices to soften their
positions on important regulatory issues in order to get the
rule out on time.^°
The pressure toward consensus in the team model can have
the effect of reducing the range of options that the staff
provides to upper level decisionmakers. The team model can
"reduce policy to its lowest common denominator."^'
Worse,
team members are susceptible to a mind-numbing malady that
Professor Janis has labeled "groupthink. " According to
Professor Janis, "members of any small cohesive group tend to
maintain esprit de corps by unconsciously developing a number
of shared illusions and related norms that interfere with
critical thinking and reality testing. "^^
For example, the
team model in EPA often effectively lined up all of the
relevant institutional actors behind a single recommendation to
the Administrator, leaving him or her with only two realistic
options -- to accept the staff recommendation or to return to
square one. ^ ^
In addition to limiting the effective options available to
the upper level decisionmakers, the forced consensus of the
team approach can lull the decisionmakers into a false sense of
security in the team's preferred option.
The rulemaking and
regulatory analysis documents that document the team's efforts
may fail to display the options that the team rejected and
recount the controversies that arose among team members over
the advantages and disadvantages of those options.
The net
result may be that "[w]hen compromise positions reach a
high-level executive in a form that suggests a unified.
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consensual judgment, they can give the ultimate decisionmaker
false sense of security; the policymaker receiving the
watered-down proposals may lack an awareness of the potential
problems buried within the recommendations."^"

a

D.
The Adversarial Model
We have seen throughout Chapter 3 that any effective
attempts to bring comprehensive analytical rationality to bear
upon regulatory decisionmaking will necessarily breed
institutional rivalry.'^ One institutional response to the
inevitable clash between techno-bureaucratic rationality and
comprehensive analytical rationality is to capture the
institutional rivalry in an adverarial decisionmaking model.
Under this adversarial model, each office is responsible for
assembling its own information and analyses and for critiquing
the information and analyses of the other office.
Disagreements over assumptions and inferences and over the
appropriate policies to follow in particular rulemaking efforts
are aired in an adversarial fashion, either by memorandum or
orally in meetings, before the ultimate agency decisionmakers
who resolve disputes in favor of one or the other of the
adversaries
The only agency among those studied in connection with
this report to implement the adversarial approach is the
National Highway Traffic Safety Administration (NHTSA) in
DOT. ^
That agency has structured the decisionmaking process
to "reflect [its] commitment to a full hearing of all
consequences of [its] regulations."'' The Rulemaking Office
in NHTSA, which is composed of scientists, engineers, and a few
economists, prepares a lengthy Draft Rulemaking Support Paper,
based upon the data and analysis that the Rulemaking Office and
the Office of Research and Development have assembled.
The
.
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Draft Rulemaking Support Paper contains a brief analysis of the
costs and benefits of the alternatives that the Rulemaking
Office has identified.
The Rulemaking Office prepares the Draft Rulemaking
Support Paper with minimal support and input from the Plans and
Programs Office, which contains the agency's regulatory
The Plans and Programs Office undertakes the
analysts.
regulatory analysis document drafting process as an entirely
It may rely upon the data and analysis in
separate endeavor.
the Rulemaking Support Paper, but it usually goes far beyond
that document in gathering information and exploring
alternatives.
When the regulatory analysis document is
completed, the Rulemaking Office has an opportunity for review
and comment
Each office is expected to be very critical in its review
of the other's data and analysis.
Each brings its own
perspective to the assumptions and inferences that are often
necessary to fill gaps in the existing information.
The
regulatory analysis office believes that one of its functions
is to restrain the natural tendency of the program office to
issue rules without sufficient regard for their economic
consequences.
Finally, each office brings to the rulemaking
process a view of the appropriate role for regulation in the
economy that informs its approach to the agency effort.
The inevitable disputes that arise between the offices
under the adversarial model in NHTSA can be resolved in several
ways.
Initially, the two offices attempt to resolve disputes
informally by memorandum, telephone, or meeting.
Failing this,
the heads of the two offices send a joint memorandum to the
Administrator outlining the dispute and asking for a
resolution.
On relatively rare occasions, the Administrator
calls a meeting of the disputants to air their positions orally
before him.
Like other aspects of the decisionmaking process,
these meetings are intended to be adversarial in nature with
each side giving its views and attempting to rebut the
arguments of the other.
The adversarial model has the capacity to bring
comprehensive analytical rationality fully to bear upon agency
decisions.
The agency analyst independently studies the
regulatory problem and prepares a regulatory analysis document
that explores a wide range of options, tests each option
against the available data, measures the options against
pre-existing agency policy goals, and assesses the advantages
and disadvantages of each option.
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The fact that two separate offices intensely evaluate the
existing data and analyses reduces the likelihood of purely
technical mistakes.'^ The adversarial model also inhibits
the natural tendency of bureaucrats to ignore or belittle
information that undercuts their recommendations.^' The
staff of each office can rest assured that if it does not come
forward with negative information, its counterpart will.
By
fostering the broadest possible exchange of information and
analysis, the adversarial approach can go a long way toward
exposing hidden agendas in both offices.
This enhances the
accountability of the offices to upper level decisionmakers and
ultimately to the general public.'" Because the underlying
information and arguments that the agency adopts receive such a
thorough adversarial airing, it is less likely that the agency
will be surprised by the information and arguments of the
outside commenters on the proposed rule.
The adversarial model also encourages agency analysts to
play a policy communication role.
Under that model the upper
level decisionmakers can depend upon the regulatory analysts to
make them aware of any variations from perceived agency policy
in the analysis contained in the rulemaking documents.
Likewise, they can expect the program office staff to point out
deviations from its view of agency policy in the regulatory
analysis documents.
Indeed, given the general inability of
empirical data to determine a regulatory result for most
agencies engaged in social regulation, policy can be the
primary focus of most internal debates.
The adversarial model maximizes the options available to
the upper level decisionmaker.®'
The agency's regulatory
78
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analysts are free in this dynamic decisionmaking process to
bring many different perspectives to the upper level
decisionmakers' attention.
In this adversarial environment, it
is not likely that innovative options will be rejected out of
any perceived need to reach an overall staff consensus.
Indeed, it is possible that the debate between the two offices
will surface options or issues that neither office had
identified prior to the debate.
The adversarial model thus avoids the team model's
capacity for "groupthink, " which tends to hide important issues
from the ultimate decisionmaker.
The regulatory analysis
office is not likely to become "co-opted by the other offices
in the agency" under the adversarial approach.®^
Each office
must come forward with its best options, analyses, and
arguments and it must be prepared to meet the criticisms of the
other office.
Finally, the adversarial model demands that the regulatory
analysis office play an adversarial role in the decisionmaking
process, and it ensures that the regulatory analyst's
market-oriented policy preferences will receive a full airing
in the agency's internal debates.
If they are effective
advocates, the agency's regulatory analysts can become
influential determinants of agency policy.
Agency policymakers are the beneficiaries of this full
airing of the pros and cons of a wide range of regulatory
options.
Upper level decisionmakers in NHTSA, for example,
believe that the "creative tension" between the program office
and the regulatory analysis office is the best way to ensure
that the staff-prepared memoranda are not "loaded" in favor of
a particular option. ^^
They believe that the adversarial
process "not only produces the best possible data and analysis,
but also provides the Administrator with the most independent
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and objective advice for arriving at the best possible

rulemaking decisions."^"
The adversarial model, however, has several distinct
disadvantages.
Perhaps the most obvious disadvantage is the
duplication of effort that it entails. Each of the two offices
performs many of the same data gathering, analysis, and review
functions.
While this duplication no doubt increases the
accuracy of agency decisions and greatly decreases the
possibility that the agency will have to return to the drawing
board following public comment, it may be too
resource-intensive for many agencies in a time of chronic
resource shortages.
Moreover, the tendency of the adversarial
model to discourage early information-sharing among an agency's
program and regulatory analysis offices can result in
unnecessary waste of precious analytical and technical
resources.
It can be particularly wasteful for one office
reviewing another office's fairly complete technical or
economic assessment to produce information that should have
been included in that assessment.
Because a large range of possible options exists for
almost every regulatory decision, the program office must make
an initial determination of which options deserve serious
consideration.
If the regulatory analysis office disagrees,
and presses the disagreement, there is a real possibility that
the rulemaking office may have to redraft its documents and
perhaps even undertake further research.
In addition to giving
the program office the strong impression that it has been
"ambushed," the process can prove very wasteful of agency
resources.
The program office may have to "scramble to catch
up with some data on the new option. "^^
Worse, since the
program office may feel that it lacks time to study fully the
new option, it may simply attempt to amend existing documents
to include the new option, thereby increasing the likelihood of
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technical mistakes.®^
Similarly, the office that loses the
ultimate battle over which option should be selected may have
to amend its document to support the upper level
decisionmaker's choice. This will create a natural pressure to
"rework" the technical data to support a different option.
While there is usually room within the uncertainties inherent
in technical analysis to shift nuances without "fudging" the
data, the probability of technical mistakes again increases.
Ironically, a procedure designed to increase accuracy may have
precisely the opposite effect.
The model is also very demanding of the time of upper
level decisionmakers.
While one of its great advantages is its
capacity to broaden the options and considerations that upper
level decisionmakers have available to them, it likewise
demands more of their time and effort.
The model's resistance
to consensus building at low levels means that upper level
decisionmakers must resolve many of the disputes that break out
among the adversaries.
Because there is no predetermined place
in the decisionmaking process for selecting among regulatory
options, disputes requiring upper level attention can erupt at
almost any time.
Upper level decisionmakers must therefore
maintain a continuing familiarity with the complex issues in
ongoing regulatory proceedings.
Both of the above resource-intensive aspects of the
adversarial model suggest that, as a practical matter, the
model will produce decisions more slowly than the other
models. ^^
It takes time to gather and analyze information
and to review the work of other offices.^'
Dispute
resolution can also be a time consuming effort.
The process
can be especially time consuming if one or another of the
offices must make frequent trips back to the drawing board as
it receives critical reviews from its adversary.
In short, it
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takes a lot of time to use conflict creatively."' An agency
that adopts the adversarial model may therefore have to allow
more time for any given rulemaking effort.
While the adversarial model will almost certainly generate
"tension" between the program office and the regulatory
analysis office, the tension need not necessarily be
"creative." On occasion, it can be destructive, as the warring
factions resort to bickering and personal attacks.'" The
widely differing perspectives of the technical and regulatory
analysis staffs greatly enhances the potential for discord.
Organizational subunits in large bureaucracies are already
prone toward pettiness, "turf consciousness," and personality
conflicts.
The conscious addition of an adversarial
decisionmaking approach can only divert additional energies
into petty bickering, "one-upsmanship, " and other nonproductive
activities.
All of the disputants may begin to lose sight of
the agency's broader goals in their desire to win intra-agency
battles and enhance their institutional status.
A corollary to this observation is the risk that the
adversarial model poses to agency morale.
If one of the
offices is a more frequent loser of the intra-agency disputes,
morale in that office will understandably suffer.'^ A
related problem of a long range nature is the potential for
dramatic shifts in regulatory policy as personnel at the top of
the agency change.
Upper level personnel changes can shift the
fortunes of the adversarial offices.
If, as is likely,
previous battles have pushed both offices toward the extremes
of their differing policy perspectives, the change can result
in a more radical shift in policy than the new decisionmakers
might have anticipated.
Finally, the output of the adversarial model may depend to
too large an extent upon the advocacy abilities of the
personnel of the various offices.'^
If one of the two
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offices is blessed with an able advocate for a leader, it may
Even better
win more regulatory battles for this reason alone.
advocates from outside the agency, however, may well reveal the
weaknesses in the reasoning or analysis of that office in the
public comment process, and the agency may be required to
On the other hand, upper level
rework its proposal.
decisionmakers, like good judges, should over time acquire the
ability to discount this factor sufficiently to reach sound
regulatory decisions, even if it means ruling against the
better advocate.
V.

Selecting the Right Model

.

The foregoing description and analysis of the four
prominent models for structuring regulatory analysis into the
regulatory decisionmaking process suggests that no single model
is best for all agencies and for all regulatory programs.
Different agencies have different degrees of discretion.
Different programs have different levels of complexity.
Different agency heads have different management styles.
And
the likelihood of attracting high quality analytical personnel
Hence, rather than attempt to
varies from agency to agency.
settle upon a single "best" approach to structuring regulatory
analysis, the following discussion will focus upon the
considerations that might guide a particular agency toward a
particular decisionmaking structure.
A Comparison of the Models
The hierarchical model is well suited for agencies that
regulate according to statutes that articulate clear policy
goals and provide very little agency discretion.
Because it
combines the cost and benefits assessment functions in a single
individual or office, the hierarchical model is probably best
adapted to agencies engaged primarily in "economic" regulation
where costs and benefits analyses demand the same kind of
expertise and can easily be reduced to the same units.
The
hierarchical model would not be as useful in agencies engaged
primarily in social regulation, where gathering information on
benefits might require an entirely different mix of training
and skills that gathering information on costs.'''
A.
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Since the hierarchical model lacks a designated
institutional skeptic, it will function best in a standardized
regulatory context in which there are few realistic options and
little dispute over the validity of the available information
on the costs and benefits of options.
The hierarchical model
is not well suited for regulatory programs that are highly
controversial and for which virtually every important rule will
be subjected to intense public scrutiny and executive and
judicial review.
For such controversial programs the agency
must analyze all realistic options very carefully and subject
that analysis to close scrutiny before putting the rule "on the
streets" where it will inevitably be subject to intense
attacked.
A separate institutional skeptic can help anticipate
outside criticism and thereby help prepare the agency to
respond to outside attack.
Similarly, the hierarchical model may not work well in
programs that must deal with large data gaps and highly
uncertain predictive models.
The agency in these contexts
inevitably has a I'arge degree of discretion to accept and
reject data, to draw inferences, and to choose models based
upon result-oriented policy determinations.
In such wide open
regulatory contexts, where costs and benefits are not easily
reduced to a common coin, the decisionmaking process can
usually profit from a healthy debate between the technical
staff and the staff of a separate regulatory analysis office.
These debates can reveal to upper level decisionmakers, and
ultimately the public, the extent to which uncont roversial
economic and technical information suggest a choice among
regulatory options and the extent to which the agency's view of
appropriate public policy must determine that choice.
The outside advisor model is better adapted to regulatory
programs in which information and analysis on costs and
benefits is helpful to the decisionmaker on occasion, but
rarely outcome determinative.
It is therefore well suited for
wealth redistribution programs, and statutes that place
economic feasibility concerns on a lower plane.
The outside
advisor model is not well adapted to new or controversial
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programs in which an analyst could be useful in identifying
innovative options that could reduce conflict.
The analyst in the outside advisor model is not an
advocate for a particular policy outlook; nor does he or she
The
have much impact on the agency's substantive decisions.
outside advisor model is therefore probably most useful in
programs where the particular market-oriented policy
orientation of the regulatory analyst runs counter to statutory
directives, because the model uses the information-analyzing
talents of the regulatory analyst without allowing him or her
to advocate policies that would in effect usurp legislative
The outside advisor model best uses the
policy prescriptions.
talents of the regulatory analyst in programs where regulatory
options are limited and in which upper level decisionmakers are
likely to see the policy implications of regulatory options
without extensive participation of an institutional skeptic.
The team model and the adversarial models are very similar
in the extent to which they make use of the analyst's data
Both models are well suited for bringing
gathering abilities.
comprehensive analytical rationality to bear upon complex
regulatory programs in which many perspectives are relevant to
They are both useful in programs
the decisionmaking process.
that require the agency to base its decisions upon a
comprehensive assessment of all the relevant information on the
costs and benefits of many regulatory options.
The adversarial model may, however, be slightly more
effective in using the regulatory analyst in his or her
information-provider role.
Under the adversarial model, the
analyst undertakes an independent review of the relevant
The analyst's
literature and drafts a separate document.
efforts may include the information that the technical staff
relied upon, but can go well beyond that information.
The
regulatory analyst in the team model is expected to make any
information in his or her possession available to the rest of
the team members for use in drafting rulemaking documents, but
the analyst may be inclined tcT r^Iy lipon the program office for
most information, and to play a review role.
It is likely that
a fully independent data gathering effort by the regulatory
analyst under the adversarial approach will turn up more useful
information than the team effort, although this difference
should not be pressed too far.
Both the team and the adversarial models allow the
regulatory analyst to play an options-identification role.
The
adversarial model, however, is structured to guarantee friction
when the analyst identifies options.
Because of resource
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constraints and the structure of the model, the analysts are
not likely to suggest innovative options until rather late in
the process after the program office has expended considerable
effort in identifying, narrowing, and analyzing options.
If
the analyst's options vary significantly from those of the of
the program office, that office is likely to be very resistant
to slowing down the process and re-analyzing the new options.
The result is either a slow process or a process that does not
effectively use the options-identification role of the
regulatory analysis office.
The team model, by contrast, allows the regulatory analyst
to suggest options early in the evolution of a rule, before the
program office has settled upon and studied a particular set of
options.
Since the analyst can approach the
options-identification task as a helper, rather than as an
adversary, the other members of the team are likely to be more
receptive to the analyst's suggestions.
There is less chance
that the analyst will be forced to elevate a dispute over an
option to higher levels in the decisionmaking process.
On the other hand, the team model may reduce the range of
options available to the upper level decisionmakers. We have
seen that the consensus-building process that is inevitably
part of the team approach may operate to exclude controversial
options before upper level decisionmakers have had an
opportunity to explore them. The adversarial model not only
allows the upper level decisionmakers to consider a broad range
of options, but it often insists that they do so in order to
resolve disputes between the two offices.
Because of its
consensus-building tendencies, the team model may not be well
suited for strong agency executives who desire to have a
significant degree of input into the actual process of defining
and rejecting regulatory options.
It is better suited to a
busy manager who is inclined to trust his or her technical

staff.
Both the team and adversarial models can more effectively
use the regulatory analyst as an institutional skeptic than the
outside advisor model.
Under neither model is the regulatory
analyst likely to be employed merely as a justifier.
The
adversarial model may give the analyst a greater incentive to
be critical of the work of the technical staff in the program
office, because of the natural competition that will develop
between the program office and the regulatory analysis office.
But this advantage may come only at a significant loss of
institutional harmony and some risk of technical error.
The
"creative tension" may dissolve into destructive backbiting.

.
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Both models are also effective vehicles for the regulatoryUnder the team model the regulatory
analyst's advocacy role.
analyst has an opportunity to advocate efficient approaches
during the team meetings and in memoranda to upper level
decisionmakers as a rule proceeds up the hierarchy to higher
Similarly, the adversarial model allows the
level teams.
regulatory analyst to argue for efficient options in debates
Both models will be useful in
with the program office.
programs in which the ultimate decisionmakers have fairly broad
latitude to make decisions based upon a rough balance between
Because of
the costs and benefits of regulatory protections.
the team model's tendency toward compromise at low bureaucratic
levels, however, the adversarial model may result in the
clearest articulation of the efficiency considerations involved
It will almost certainly highlight the
in a rulemaking effort.
differing policy perspectives of the two offices better than
the team model
The adversarial model may therefore be better suited to an
agency that faces complicated regulatory problems about which
the clash of competing perspectives could be illuminating to
Because it is so
upper level decisionmakers.
resource-intensive, however, an agency adopting the adversarial
model should be prepared to devote significant resources to the
The team model may be better suited to an agency that
process.
has to reach many important decisions under relatively tight
time constraints.
The adversarial approach also presumes that upper level
decisionmakers want to be closely involved in important
day-to-day decisionmaking and are willing to devote a
relatively intense level of continuous attention to important
Under the adversarial model, the upper
rulemaking efforts.
level decisionmakers must be willing to keep "up to speed" with
All of this suggests that the
important rulemaking efforts.
adversarial model may be most appropriate for relatively small
agencies that deal with only a few very important and very
For large
complicated rulemaking initiatives in a given year.
agencies whose busy leaders lack the time or inclination to
follow carefully the development of rules in subordinate
decisionmaking units, the team model may be the better
approach.
Finally, both the team and adversarial models can allow
the regulatory analysts to become influential determinants of
The team model allows the representative from
agency policy.
the regulatory analysis office to participate in the
The
deliberations of the subordinate decisionmaking entities.

360

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

regulatory analysts are not limited to presenting economic data
and analysis.
They can advocate that the agency adopt a
particular option, and this advocacy can extent to
presentations before high level working groups and before the
ultimate decisionmaker.
Likewise, the regulatory analysts
under the adversarial model can advocate particular policies
in
the internal agency debates that typically that model.
The team model, however, may give the regulatory analysts
more influence upon agency decisions in the long term.
The
pressure toward compromise and consensus that the team model
exerts upon team members ensures that the recommendations
of
the teams will in the long run reflect the policy
preferences
of the agency's regulatory analysts.
By contrast, the
regulatory analysts may acquire only erratic influence under
the adversarial model.
When upper level decisionmakers share
the perspective of the analysts, the analysts are likely
to
prevail more often in the agency debates.
When the upper level
decisionmakers come to the process with a less market-oriented
point of view, the fortunes of the regulatory analysts
will
rail.
B.
An Intermediate Approach
While the choices between the hierarchical model and the
remaining models and between the outside consultant model
and
the remaining models seems relatively clear cut, the
choice
between the team model and the adversarial model is not an
easy
one.
Both of those models allow the regulatory analyst to play
all of the potential roles that we have identified
earlier in
this chapter.
Each model has important advantages and
significant disadvantages.
The Environmental Protection Agency has recently adopted
an intermediate decisionmaking structure that incorporates
many
of the advantages of both models and reduces many of
the
disadvantages.
Under this process, high level personnel in the
program and regulatory analysis offices may nominate major
or
significant rules for a special "Options Selection/Rejection
Process." The Deputy Administrator of the agency then
designates 20-30 rules per year for this special review
process.
These rules are reviewed on a quarterly basis by
Deputy Administrator and other upper level decisionmakers. the
The lower level decisionmaking process adheres to the
team
model, with the exception that at crucial junctures in
the
evolution of a rule, an Options Review Meeting is held to
choose which regulatory options the agency will actively
pursue
throughout the remainder of the rulemaking process.
The
.
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participants in the Options Review Meetings are the Deputy
Administrator and other very high level agency employees
The
representing offices with an interest in the proceeding.
It is
timing of the Options Review Meeting is flexible.
intended to occur after the team has devoted some study to the
relevant issues but before it has narrowed down the options to
the two or three to which it will devote the bulk of its
The lead office is expected to prepare an analysis
attention.
of several options for the First Options Review Meeting, the
purpose of which is to narrow the options suggested by the team
down to three or four options that the team should consider
seriously prior to publishing the Notice of Proposed
A second Options Review Meeting can occur prior to
Rulemaking.
."^
the preparation of the Notice of Final Rulemaking
The options review model carries most of the advantages of
It brings all relevant perspectives to bear
the team model.
upon the information gathering and analysis effort, and it
allows the regulatory analyst to play the role of institutional
It reinforces the team model's incentives for the
skeptic.
regulatory analysts to act as options-identifiers by focusing
There
heavily upon options early in the evolution of a rule.
is some evidence that the analysts in the lead offices and the
lead analysts in the centralized regulatory analysis office
concentrate more upon identifying options for the Options
Review Meetings than they otherwise might, because their
efforts receive the careful attention of very high agency
decisionmakers.
Similarly, the high status of the Options Review Meetings
encourages the analysts to hone their adversarial skills.
94

The decisionmaking process at FAA also resembles this
intermediate model. While most day-to-day decisions are
made by rulemaking teams, a high level Regulatory Review
Board (also known as the "Murder Board") made up of
personnel frokm headquarters and the relevant regions,
meets approximately twice a year to go through new and
See Chapter 3, at Notes
existing rulemaking projects.
289-293.
It does not appear, however, that the Murder
Board plays a very active role in selecting among
It appears to play more of a role of keeping
options.
It does, however,
track of the rules within the agency.
have the power to eliminate projects from the list of
See, Chapter 3, at Notes
proposed and pending projects.
289-293.
,
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Although there is no rule that the agency analysts must take an
adversarial approach toward the Options Review Meetings, the
intermediate model provides a unique opportunity for the agency
analysts to press their policy perspectives before the ultimate
agency decisionmakers early in the rulemaking process. While
some Options Review Meetings are no more than "love ins," the
regulatory analysts take a position different from that of the
program office on an issue of importance in approximately fifty
percent of the meetings.
It is not unusual for the differences
to be strong enough to warrant the preparation of a separate
memorandum by the regulatory analysis office detailing its
positions.
The analysts then advocate their separate positions
in the Options Review Meetings.
Thus the intermediate options
review model acquires some of the competitive flavor of the
adversarial model.
The primary advantage of the options review model over the
team model is the opportunity that it pro^^ides for upper level
decisionmakers to intervene directly into the decisionmaking
process at critical junctures.
The process encourages members
of the team to explore the broadest range of realistic options,
and it allows upper level policymakers to narrow the range of
options before they are eliminated by the compromise and
consensus-building that goes on in team meetings.
It should,
in addition, discourage the "groupthink" phenomenon that often
plagues consensual decisionmaking bodies.
The intermediate model also provides an ideal opportunity
for upper level decisionmakers to communicate policy
preferences and informational needs to subordinate
decisionmaking units early in the development of a regulatory
approach.
It thereby reduces the likelihood that the team's
final efforts will be remanded for further consideration of
additional options or for the application of different policies
late in a rule's development.
The regulatory analyst still
plays his or her policy communication role under the
intermediate model, but he or she plays that role earlier and
more often.
The options review model also has advantages over the
adversarial model.
Under this model the technical staff and
the regulatory analysis staff are still partners on the
rulemaking teams.
While they may have different views of the
data, analyses, and regulatory policy, they must still live
with one another on a daily basis. All-out battles are
reserved for the most important issues that divide the two
offices.
The high level Options Review Meetings provide a
forum for raising the big questions, after which the
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representatives from the two offices can return to the team
meetings to work out acceptable compromises on the less
The conflicts are resolved early in the
important issues.
process, and the decisionmaking process is not constantly
disrupted by petty bickering and backbiting."'^
The intermediate model also requires less direct attention
They are only called
from busy upper level decisionmakers.
upon to resolve important disputes over big issues at
They must
particular junctures in the decisionmaking process.
"get up to speed" only for the relatively infrequent Options
Review Meetings, and they are not "on call" to resolve every
debate that may impel one of the adversaries to elevate
While the options review model definitely depends
matters.
upon high quality upper level management for its effectiveness,
it can be an effective vehicle for bringing a degree of
adversarialness to the decisionmaking process in subordinate
decisionmaking units without demanding intensive upper level
scrutiny.
VI

.

Conclusion

.

The primary message of this chapter is that agency
managers must pay attention to agency structure if agency
analysts are to function effectively in their assigned roles.
Because the internal decisionmaking structure will vary,
perhaps considerably, depending upon the roles that upper level
decisionmakers want their regulatory analysts to play, there is
no particular structure that is best for all agencies at all
The foregoing discussion has attempted to identify some
times.
considerations that should guide institution builders in
structuring regulatory analysis into the decisionmaking
The ultimate choice belongs to the agency managers.
process.
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Personal Interview with Mr. Robert Wolcott, Special
Assistant to the Deputy Administrator, EPA, June 27
1984.

