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The formalization of rulemakingprocedures has created a highly com-
plex system of developingfederal regulations. Although the procedures
were intended to produce sound agency decisions and to safeguard
against arbitrary and capricious rules, they have generated an adver-
sarial system characterized by delay, expense, and dissatisfaction. Mr.
Harter provides an alternative approach: negotiating proposed regula-
tions. Negotiations as a supplemental rulemaking procedure would al-
low affected interests and an agency to participate directly in the
development of a proposed rule while maintaining safeguards against
arbitrary and capricious results. This articleproposes in detail a negoti-
ating process, which Mr. Harter believes would provide incentives and
opportunities to resolve issues during rulemaking and would result in
better rules.
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INTRODUCTION

The malaise of administrative law, and particularly of rulemaking, has been
with us for at least fifteen years.' It has existed since the very origins of Ameri-
can administrative law, and it results from a fundamental lack of consensus
over appropriate rulemaking procedures and the nature of government regula-
tion as a whole.

The debate over rulemaking procedures and government regulation has
taken place in two dimensions, political and procedural. The political fight has
focused on whether agencies should be accorded broad discretion to effectuate
regulatory programs, 2 or whether they should be given a more narrow, con-
fined function.3 Procedurally, there has been tension between according an
agency broad flexibility to act with a minimum of procedural limitations4 and
requiring relatively formal procedures that permit interested parties to chal-

I. See American Airlines, Inc. v. Civil Aeronautics Bd., 359 F.2d 624, 630 (D.C. Cir.) (en banc)
(difficulties currently experienced in administrative process sometimes referred to as its "malaise"), cert.
denied, 385 U.S. 843 (1966). As Professors Bruff and Gelihorn observe, "Even the term 'malaise' has a
pedigree." Bruff & Gellhorn, Congressional Control of4dministrative Regulation.'A Study ofLegislat'e
Vetos, 90 HARv. L. REv. 1369, 1369 n.1 (1977) (citing H. FRIENDLY, THE FEDERAL ADMINISTRATIVE

AGENcIES 2-3 (1962)).
2. Woodrow Wilson advocated "large powers and unhampered discretion" for administrative agen-

cies. Wilson, The Study ofAdministration, 2 POL. SCL Q. 197 (1887), reprintedin 56 POL. SCI. Q. 481,
497 (1941). See I K. DAVIS, ADMINISTRATIVE LAw TREATISE § 3.3, at 152-57 (1978) (arguing that
administrative agencies must be given broad jurisdiction over various fields to regulate in public inter-
est without legislative branch defining particular means and ends); J. LANDIS, THE ADMINISTRATIVE
PROCESS 68 (1938) (arguing in favor of 1930's legislation that frequently failed to set forth rules to
control administrative action; instead, administrative agencies were delegated broad power to prescribe
regulations to implement certain policies).

3. See T. LowI, THE END OF LIBERALISM 302-03 (2d ed. 1979) (criticizing vague legislative formula-
tions; proposing administrative formality and "early rule-making" in place of case-by-case administra-
tive adjudication and rulemaking that is subject to interest group pressure); Freund, The Substitution of
Rule/or Discretion in Public Law, 9AM. POL. S. REV. 666, 675 (1915) (practice of delegating specifica-
tion of generic legislative requirements to administrative commissions is constitutionally desirable and
legitimate within narrow and definite limits); Jaffe, The Illusion ofthe Ideal*Administration, 86 NARy, L.
Rnv. 1183, 1183-84 (1973) (analyzing and criticizing the "broad delegation model," arguing that it does
not accurately describe administrative process and creates damaging expectations); Stewart, The Re/or-mation of/American Admainistrative Law, 88 HARV. L. REV. 1669, 1676 (1975) (charging that vague and
general statutes create discretion in agencies that threatens legitimacy of agency action because major

policy questions decided by officials not accountable to electorate).
4. See J. LANDIS, supra note 2, at 68 (arguing in favor of legislation that does not prescribe particular
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lenge the factual bases and policy choices of rules.5 On the political side broad
agency discretion has clearly been accepted,6 if not always granted by individ-
ual statutes.7 The procedural debate, however, continues.8

After President Roosevelt vetoed a bill calling for relatively formal adminis-
trative procedures9 because he believed that it would straight-jacket the agen-
cies,' 0 the Administrative Procedure Act" (APA) was born of a compromise

rules to control administrative action); infra note 10 (quoting President Roosevelt's opposition to formal
procedures).

5. See Scalia, Chairman's Message, 33 AD. L. REv. v, v-x (comparing procedural reform movements
of 1946 and 1981 advocating greater formalization of rulemaking procedures); cf SENATE COMM. ON
THE JUDICIARY, TuE REGULATORY REFORM ACT, S. REP. No. 305, 97TH CONG., 1ST SESs. 2 (1981)
(explaining that regulatory reform bill proposes codification of enhanced procedural protections devel-
oped by courts because growing pervasiveness and complexity of federal regulation requires more for-
malized approach).

6. See Jaffe, supra note 2, at 1183 (noting that it is once again fashionable to advocate broad delega-
tion model).

7. Ackerman & Hassler, Beyond the New Deal Coal and the Clean Air Act, 89 YALE L.J. 1466, 1556
(1980) (discussing "agency-forcing statutes" that remove issues from agency discretion).

8. The Committee on Governmental Operations of the United States Senate engaged in a compre-
hensive examination of federal regulation pursuant to S. Res. 71, 95th Cong., 1st Sess., 123 CONG. REC.
4382 (1977). SENATE COMM. ON GOVERNMENTAL AFFAIRS, PRINCIPAL RECOMMENDATIONS AND
FINDINGS OF THE STUDY ON FEDERAL REGULATION, 96th Cong., 1st Sess. iii (1979). The committee
made many procedural recommendations. Id at 1-2. In addition, major regulatory reform bills that
would amend the APA's rulemaking procedures have been introduced in both the House and Senate in
the last two Congresses. See, e.g., S. 1080, 97th Cong., Ist Sess., 127 CONG. REC. S4231-34 (daily ed.
April 30, 1981) (proposing new regulatory requirements, including agency consideration of reasonable
alternatives to proposed rule and projected benefits and adverse effects of proposed rule and alterna-
tives); H.R. 746, 97th Cong., Ist Sess., 127 CONG. REC. H73 (daily ed. Jan. 6, 1981) (same); H.R. 3150,
96th Cong., 1st Sess., 125 CONG. REC. 6338-40 (1979) (same); S. 755, 96th Cong., 1st Sess., 125 CONG
REC. 6152-59 (1979) (same); S. 262, 96th Cong., Ist Sess., 125 CONG. REC. 1411-30 (1979) (proposing
new regulatory requirements, including agency consideration of projected effects of rule). Hearings
filling many volumes were held on the respective bills. As a result, Congress has probably given more
thought and attention during the past few years to regulatory procedure than at any time since the
decade during which the APA was developed. Moreover, the White House has been active to an un-
precedented degree, imposing wholly new procedural requirements on the agencies in the executive
branch. See Exec. Order No. 11,821, 39 Fed. Reg. 41,501 (1974), reprinted in 12 U.S.C. app. § 1904
(1976) (requiring preparation of inflationary impact statements for major rules), amended by Exec.
Order No. 11,949, 42 Fed. Reg. 1,017 (1976); Exec. Order No. 12,044, 43 Fed. Reg. 12,661 (1978)
(requiring various agency procedures, including approval by agency head of significant regulations);
Exec. Order No. 12,291, 3 C.F.R. 127 (1981) (requiring various agency procedures, including prepara-
tion of regulatory impact analysis of major rules).

9. Walter-Logan Bill, H.R. 6324, 76th Cong., 3d Sess. § 2(a), 84 CONG. REC. 5561 (1939) (rules
issued only after publication of notice and public hearings).

10. Explaining his reasons for vetoing the bill, President Roosevelt stated:
The administrative tribunal or agency has been evolved in order to handle controversies aris-
ing under particular statutes. It is characteristic of these tribunals that simple and nontechni-
cal hearings take the place of court trials and informal proceedings supersede rigid and formal
pleadings and processes....
* * * [A] large part of the legal profession[, however,] has never reconciled itself to the exist-
ence of the administrative tribunal. Many of them prefer the stately ritual of the courts, in
which lawyers play the speaking parts, to the simple procedure of administrative hearings
which a client can understand and even participate in...
In addition ... there are powerful interests which are opposed to reforms that can only be
made effective through the use of an administrative tribunal. . . . Great interests. . . which
desire to escape regulation rightly see that if they can strike at the heart of modern reform by
sterilizing the administrative tribunal which administers them they will have effectively de-
stroyed the reform itself.

86 CONG. REC. 13,942 (1940).
11. Pub. L. No. 79-404, 60 Stat. 237 (1946), repealed and replaced by Pub. L. No. 89-554, 80 Stat. 378

(1966) (codified as amended at 5 U.S.C. §§ 551-59, 701-06 (1976)).
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between the competing factions. 12 The APA has served as the foundation of
agency rulemaking for more than a generation without having been signifi-
cantly amended. 13 Although, at first blush, that durability suggests an endur-
ing agreement that the APA's provisions are broadly applicable, such is not the
case. 14 The APA, unlike the Federal Rules of Civil Procedure, has not gar-
nered a supporting consensus. The Federal Rules were developed roughly con-
temporaneously with the APA and continue to have the general allegiance of
Congress, practitioners, and scholars.' 5 The Federal Rules continue to shape
judicial practice even though entirely new forms of litigation have arisen. 16

12. Before the APA was enacted, the Attorney General's Committee on Administrative Procedure
recommended that public hearings be held for rules of economic character, and "established as stan-
dard administrative practice, to be extended as circumstances warrant into new areas of rule making."
ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, FINAL REPORT 108 (1941)
[hereinafter FINAL REPORT]. The Committee acknowledged that hearings already were required for the
establishment of regulations under a number of statutes, writing:

The regulation of... these matters bears upon economic enterprise and touches directly the
financial aspects of great numbers of businesses affected, either by imposinp direct costs or by
limiting opportunities for gain. Appreciation of these effects, both by businessmen and gov-
ernment officials, seems to be the chief cause of the increased use of hearings in administrative
rulemaking.

Id The Committee recommended against requiring hearings in all rulemakings, however, because
"[a]dvance notice and hearings in rule making inescapably involve expense and a measure of delay-
not always warranted in connection with regulations of minor, non-controversial character." Id Thus,
the Committee was prepared to rely "upon administrative good faith-good faith in not dispensing
with hearings when controversial additions to or changes in rules are contemplated." 1d

When ultimately enacted the APA reflected the view of the Attorney General's Committee on Ad-
ministrative Procedure. The Senate committee that was largely responsible for the APA cited with
approval a statement by the Attorney General's Committee:

An administrative agency... is not ordinarily a representative body. . . . Its deliberations
are not carried on in public and its members are not subject to direct political controls as are
legislators .... Its knowledge is rarely complete, and it must always learn the. . . view-
points of those whom its regulations will affect.... [Public] participation ... in the
rulemaking process is essential in order to permit the administrative agencies to inform them-
selves and to afford safeguards to private interests. It may be accomplished by oral or written
communication and consultation; by specially summoned conferences; by advisory commit-
tees; or by hearings.

S. REP. No. 752,79th Cong., 1st Sess. (Comm. Print) (1945), reprinted in ADMINISTRATIVE PROCEDURE
ACT: LEGISLATIVE HISTORY, S. Doc. No. 248,79th Cong., 2d Sess. 19-20 (1946) [hereinafter LEGISLA-
TIVE HISTORY]. The Committee pointed out that it did not recommend hearings for administrative
rulemakings in cases in which Congress had not required hearings by separate statute. Id at 20. The
Committee also acknowledged that, "[p]rivate parties complain that this subsection provides inade-
quate procedure, particularly in the matter of findings and conclusions." Id The Committee explained
that in its view, the requirement that agencies consider "all relevant matter presented" and issue "a
concise general statement of their basis and purpose" would achieve the goal of a more elaborate
scheme. Id

13. See Williams, Fifty Years of the Law of FederalAdministrative Agencies--and Beyond, 29 FED.
BJ. 267, 268 (1970) (APA has never been significantly amended).

14. See PRESIDENT'S COMMISSION FOR A NATIONAL AGENDA FOR THE EIGHTIES, GOVERNMENT
AND THE REGULATION OF CORPORATE AND INDIVIDUAL DECISIONS IN THE EIGHTIES: REPORT OF THE
PANEL ON GOVERNMENT AND THE REGULATION OF CORPORATE AND INDIVIDUAL DECISIONS 46-51
(1981) [hereinafter GOVERNMENT AND REGULATION] (reviewing current proposals for procedural
reform).

15. As Professors Wright and Miller have noted, "mhe chorus of approval by judges, lawyers, and
commentators has been virtually unanimous, unstinted, and spontaneous." 4 C. WRIGHT & A. MILLER,
FEDERAL PRACTICE AND PROCEDURE § 1008, at 65 (1969).

16. The Federal Rules of Civil Procedure have, of course, been modified over the years, but neither
the Advisory Committee, the courts, nor Congress has made any wholesale changes in the rules, either
by means of interpretations or radical modifications of the basic concepts. The basic contours of a
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Rulemaking procedures, on the other hand, have changed markedly to re-
spond to new forms of regulation. The courts have imposed procedural re-
quirements through scores of judicial decisions, 17 and Congress has regularly
supplemented the APA's procedures in new substantive statutes. 18 The result-
ing regulatory process, "hybrid rulemaking," combines the original informal
rulemaking procedures of the ARA and the more recent procedures imposed
by Congress and the courts.' 9

The current debate on rulemaking centers not on whether procedures in ad-
dition to those of the APA are appropriate, 20 but rather on what are proper

judicial proceeding still are determined by the original structure of the federal rules. See 1 J. MooRE,
MooRE's FEDERAL PRACTICE, f 0.2(2) (2d ed. 1982) (describing history of Federal Rules of Civil
Procedure).

17. See DeLong, Informal Rulemaking and the Integration of Law and Policy, 65 VA. L. REV. 257,
259, 266-70 (1979) (federal courts of appeals have expanded obligations of agencies during informal
rulemaking). In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc.,
435 U.S. 519 (1978), the Supreme Court held that lower courts may not require additional procedures
during informal rulemaking beyond those necessary to afford an aggrieved party due process. Id at
542. Vermont Yankee, however, did not overturn specific informal rulemaking requirements imposed
by courts of appeals in earlier cases. This ambiguity in the decision prompted one commentator to note
the "tension between the opinion's language and its outcome." DeLong, supra, at 260; see also infra
note 60 (discussing Vermont Yankee).

18. See, e.g., National Highway Traffic Safety Act § 105(a)(2), 15 U.S.C. § 1394(a)(2) (1976) (court
reviewing standard promulgated by Department of Transportation may order Secretary of agency to
take more evidence); Consumer Product Safety Act §§ 7(a)(2)-9, 15 U.S.C. §§ 2056(a)(2)-2058 (1976)
(during rulemaking, Consumer Product Safety Commission (CPSC) must allow interested persons to
present data, opinions, or arguments orally, as well as in writing as provided by 5 U.S.C. § 553(c));
Toxic Substances Control Act § 6(c)(2), 15 U.S.C. § 2605(c)(2) (1976) (during rulemaking, Environ-
mental Protection Agency (EPA) must comply with procedures additional to 5 U.S.C. § 553, including
holding an informal hearing); Occupational Safety and Health Act § 6(b)(1)-(5), 29 U.S.C. § 655(b)(l)-
(5) (1976) (during rulemaking, Occupational Safety and Health Administration (OSHA) must comply
with procedures additional to 5 U.S.C. § 553, including holding an informal hearing); Clean Air Act,
Pub. L. No. 95-95, § 305(a), 91 Stat. 772-76 (1977) (codified as amended at 42 U.S.C. § 7607(d) (Supp.
IV 1980)) (during rulemaking, EPA must permit oral presentation of evidence and must respond to any
written or oral comments).

19. DeLong, supra note 17, at 260-61. The exact contours of hybrid rulemaking are fuzzy. Gener-
ally, the additional procedures include an opportunity for oral hearing, with or without cross-examina-
tion, requirements that the agency explain its factual basis, the methodology and reasoning used to
proceed from those facts to the ultimate rule, and a more stringent form of judicial review. See Port-
land Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392-93 (D.C. Cir. 1973) (requiring EPA on remand of
challenged standard to respond to cement industry's comments and to identify clearly basis for stan-
dards promulgated), cert. denied, 417 U.S. 921 (1974); International Harvester Co. v. Ruckelshaus, 478
F.2d 615, 648, 650 (D.C. Cir. 1973)(requiring EPA on remand of challenged standard to produce rea-
soned presentation of reliability of predictions and methodology used to reject manufacturer's evidence
showing no available technology to comply with standards); Procedures in Addition to Notice and the
Opportunity for Comment in Informal Rulemaking: Administrative Conference of the United States,
Recommendation 76-3, 1 C.F.R. § 305.76-3 (recommending agencies follow procedures additional to
those of APA, 5 U.S.C. § 553, including responding to parties'comments, explaining testing methodol-
ogies, holding hearings, and allowing oral presentations in order to encourage parties' participation in
rulemaking); DeLong, supra note 17, at 260 n.22 (citing additional authorities).

20. The drafters of the APA itself 6ontemplated that in particular cases agencies would use proce-
dures beyond the minimum requirements of the APA. The Senate report accompanying the bill that
became the Administrative Procedure Act described rulemaking procedures as follows:

This subsection states, in its first sentence, the minimum requirements of public rule making
procedure short of statutory hearing. Under it agencies might in addition confer with industry
advisory committees, consult organizations, hold informal "hearings", and the like. Consider-
ations of practicality, necessity, and public interest . . . will naturally govern the agency's
determination of the extent to which public proceedings should go. Matters of great import,
or those where the public submission of facts will be either useful to the agency or a protection
to the public, should naturally be accorded more elaborate public procedures. The agency,
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procedures21 and when should they be followed. 22 Even though there is gen-
eral agreement that some form of hybrid rulemaking process is appropriate for
rules having a significant effect,23 the malaise remains-parties complain
about the time,24 expense, 25 and legitimacy26 of the administrative decisions
reached by the hybrid process. Moreover, a number of legislative enactments

must analyze and consider all relevant matter presented. The required statement of the basis
and purpose of rules issued should not only relate to the data so presented but with reasonable
fullness explain the actual basis and objectives of the rule.

S. REP. No. 752, 79th Cong., 1st Sess. (Comm. Print) (1945), reprinted/n LEGISLATIVE HISTORY, supra

note 12, at 200-01.
21. See SENATE COMM. ON THE JUDICIARY, REGULATORY REFORM ACT, S. REP. No. 284, 97th

Cong., Ist Sess. 93-106 (1981) (to accompany S. 1080, 97th Cong., 1st Sess. (1981)) (discussing proposed
development and codification of various hybrid rulemaking procedures); SENATE COMM. ON GOVERN-
MENTAL AFFAIRS, REGULATORY REFORM ACT S. REP. No. 305, 97th Cong., 1st Sess. 72-77, 84-92
(1981) (to accompany S. 1080, 97th Cong., 1st Sess. (1981)) (same).

22. See generally DeLong, supra note 17, at 261-62 (discussing skepticism of government decision-
making evidenced by heightened judicial scrutiny and nonlegal criticism of informal rulemaking). Re-
cent bills require procedures beyond the minimal procedures of the current APA for all rulemakings
and additional procedures for "major" rules. See supra note 8 (citing bills). Althou;h the definition of
major' vanes m the bills, each would apply the definition to those regulations havmg an effect on the

economy of more than $100,000,000 or a significant effect on the economy as a whole or a particular
segment 6fit. H.R. 746, 97th Cong., 1st Sess. § 621 (1981); S. 1080, 97th Cong., Ist Sess. 32, 127 CONG.
REC. S4231-34, at S4231 (daily ed. April 30, 1981); H.R. 3263, 96th Cong., 1st Sess., § 601 (1979); S.
755, 96th Cong., 1st Sess. § 601 (1979), 125 CONG. REC. S3338-45, at S3339 (daily ed. March 26, 1979);
S. 262, 96th Cong., 1st Sess. § 601, 125 CONG. Rec. S861-80, at S862 (daily ed. January 31, 1979).

23. See DeLong, supra note 17, at 301-09 (discussing necessity of hybrid rulemaking).
24. See S. COMM. ON GOVERNMENTAL AFFAIRS, 95th Con&., 1st Sess., DELAY IN THE REGULATORY

PROCESS, 4 STUDY ON FEDERAL REGULATION 1 (Comm. Print 1977) (deficiencies in process include
delays in rulemaking procedure); Morgan, Toward a Revised Strategyfor Ratemaking, 78 U. ILL. L.F
21, 22 & n.6 (1978) (describing generally parties' complaints of delay in regulatory process and results
of questionnaire sent to lawyers practicing before regulatory agencies).

25. S. COMM. ON GOVERNMENTAL AFFAIRS, 95TH CONG., IST SESs. EXTENT AND COST OF PARTICI-
PATION: PUBLIC PARTICIPATION IN REGULATORY AGENCY PROCEEDINGS, 3 STUDY ON FEDERAL REG-
ULATION 12 (Comm. Print 1977) [hereinafter PUBLIC PARTICIPATION].

26. Practically every aspect of modem regulation has been attacked in one way or another. For
example, one common complaint is that agencies do not develop adequate factual bases to support their
rules. See R. CRANDALL & L. LAVE, THE SCIENTIFIC BASIS OF HEALTH AND SAFETY REGULATION 3
(1981) (standards often promulgated on only fragmentary evidence).

Another common complaint is that agencies develop inappropriate policies. See Ackerman & Hass-
ler, supra note 7, at 1469 (EPA's emission standards for new coal-burning power plants will cost public
tens of billions of dollars to achieve environmental goals that could be reached more cheaply, more
quickly, and more surely by other means). Yet another criticism is that agencies use clumsy and expen-
sive regulatory tools. See P. MACAVOY, THE REGULATED INDUSTRIES AND THE ECONOMY 26 (1979)
(agencies' use of accounting measurements of previous business activities as basis for price regulation
constrains agency decisionmaking and causes regulated companies to shape behavior to conform to
agency measuring devices); C. SCHULTzE, THE PUBLIC USE OF PRIVATE INTEREST vii (1977) (regula-
tory efforts are often inefficient and do more harm than good); Comell, Noll, & Weingast, Safety Regu-
lation, in SETTING NATIONAL PRIORITIES 462 (H. Owen & C. Schultze eds. 1976) (because of
overlapping jurisdiction of FDA and OSHA, same violation may lead to very different outcomes de-
pending on which agency "smells the rat").

Finally, there are also allegations that regulation has been ineffective in achieving its goals. See P.
MAcAVOY, supra, at 105-07. Criticisms of the regulatory process appear regularly in Regulation maga-
zine. See, e.g., Kristol, A Regulated Society?, REGULATION, July-Aug. 1977, at 12, 12 (social and eco-
nomic complexities make effective regulation difficult enterprise); Mendeloff, Does Overregulation
Cause Underregulation?, REGULATION, Sept.-Oct. 1981, at 47, 47 (standards have been set so strictly
that benefits often fall short of costs); Reich, Warring Critiques o/Regulation, REGULATION, Jan.-Feb.
1979, at 37, 37 (reviewing arguments that regulation is both politically unresponsive and economically
inefficient). Politicians, business, and public interest groups alike seem to agree that the process is not
working well. See Morgan, supra note 24, at 21-22 & n.l-6 (citing to various critics of regulatory
process).
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and proposals reflect a disquiet with hybrid rulemaking.27 Thus, now is a pro-
pitious time to step back and ask whether the difficulty stems from a basic lack
of confidence in both the flexible agency procedure model and the formal
agency procedure model of rulemaking, and whether a new departure can pro-
vide the missing legitimacy.

This article proposes that a form of negotiation among representatives of the
interested parties, including administrative agencies, would be an effective al-
ternative procedure to the current rulemaking process. Although virtually
every rulemaking includes some negotiation, it is almost never the group con-
sensus envisioned here. Negotiations among directly affected groups con-
ducted within both the existing policies of the statute authorizing the
regulation and the existing policies of the agency, would enable the parties to
participate directly in the establishment of the rule. The significant concerns
of each could be considered frontally.28 Direct participation in rulemaking
through negotiations is preferable to entrusting the decision to the wisdom and
judgment of the agency, which" is essential under the basic provisions of the
APA,29 or to relying on the more formal, structured method of hybrid
rulemaking in which it is difficult for anyone to make the careful trade offs
necessary for an enlightened regulation. 30 A regulation that is developed by
and has the support of the respective interests would have a political legiti-
macy that regulations developed under any other process arguably lack.3 1

Negotiation undoubtedly will not work for all rules. Failure to use negotia-
tions appropriately either could lead to great abuse or could simply add an-
other layer to the already protracted rulemaking process. Experiences in
analogous areas, however, suggest instances in which negotiation could be a
feasible method of setting rules, and identify the procedures that should be
followed to ensure that an acceptable rule emerges from a negotiation process.
Because regulatory negotiation is a response to the current malaise and would

27. See infra notes 133-53 and accompanying text (discussing proposals for reform of administrative
procedure).

28. In 1941, the Attorney General's Committee on Administrative Procedure made a similar
recommendation:

The practice of holding conferences of interested parties in connection with rule making in-
troduces an element of give-and- take on the part of those present and affords an assurance to
those in attendance that their evidence and points of view are known and will be considered.
As a procedure for permitting private interests to participate in the rule making process it is as
definite and may be as adequate as a formal hearing. If the interested parties are sufficiently
known and are not too numerous or too hostile to discuss the problems presented, conferences
have evident advantages over hearings in the development of knowledge and understanding.

FINAL REPORT, supra note 12, at 104.
29. Eisenberg, Participation, Responsiveness, and the Consultative Process: An Essa;,for Lon Fuller,

92 HARV. L. REV. 410, 417 (1978).
30. See Boyer, Alternatives to Administrative Trial TJpe Hearings for Resolving Complex Scientific,

Economic and Social Issues, 71 MICH. L. REv. 111, 113, 119 (1972) (hybrid form of administrative
decisionmaking incorporates elements of adjudication and rulemaking; administrative adjudication ill-
suited to taking into account and balancing many variables); Cramton, A Comment on Trial-T)pe Hear-
ings in Nuclear Power Plant Siting, 58 VA. L. REV. 585, 586 (1972) (formal adjudicatory procedures of
agencies not well adapted to make social, economic, and scientific investigations and decisions).

31. As Professor Daniel Bell observes, "[s]ince political action, fundamentally seeks to reconcile con-
flicting and often incompatible interests,. . . political decisions are made by bargaining or by law, not
by technocratic rationality." D. BELL, THE CULTURAL CONTRADICTIONS OF CAPITALISM 12 (1976).
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have to be consistent with the political role of the regulatory agency, it is ap-
propriate to begin with a brief review of the evolution of regulation.

I. THE EVOLUTION OF THE REGULATORY PROCESS

Although it is customary to attribute the origins of modern regulation to the
New Deal, many diverse regulatory programs were created between the turn of
the century and the early thirties.32 The dominant theme of administrative law
during this period was the protection of private interests against unwarranted
government intrusion.33 Early regulatory programs confined administrative
discretion to authority explicitly delegated by Congress.34 Thus, many early
statutes required hearings or other procedures in addition to notice and com-
ment for the development of rules.35

The regulatory procedure currently in use traces its origins to the New Deal
concept of regulation and regulatory agencies. Under this concept Congress
would grant broad powers36 to agencies by using vague, general standards to

32. As one commentator stated, "The presidencies of Roosevelt, Taft, and Wilson saw dramatic
change in the attitude of the federal government toward positions of economic power. The philosophy
and the rhetoric of the period were populist, but the expanded use of Federal executive authority
clearly was not. New Federal laws were passed, new regulatory agencies established, and important
precedents were set that permanently established Federal regulation as a fact of economic life." S.
MORRIS, THE REGULATORY STATE: EVOLUTION AND OUTLOOK, PUBLICATION No. 4, CENTER FOR
BUSINESS AND PUBLIC POLICY, UNIVERSITY OF MARYLAND 6 (1981).

For example, the Antitrust Division of the Department of Justice was created in 1903, Act of Febru-
ary 25, 1903, Pub. L. No. 57-115, 32 Stat. 854, 903-04. The Federal Meat Inspection Act was passed in
1906. Act of June 30, 1906, Pub. L. No. 59-382, 34 Stat. 669, 672-79 (1906) (codified in scattered
sections of U.S.C.). The Pure Food and Drug Act was passed in 1906. Act of June 30, 1906, Pub. L.
No. 59-384, 34 Stat. 768 (1906), repealed by Federal Food, Drug, and Cosmetic Act § 902(a), Pub. L.
No. 75-717, 52 Stat. 1040, 1059 (1938). The regulatory powers of the Interstate Commerce Commission
were expanded in 1906, 1910, and 1920, Act of June 29, 1906, Pub. L. No. 59-337, 34 Stat. 584 (1906);
Act of June 25, 1910, Pub. L. No. 61-266, 36 Stat. 703, 720 (1910); Transportation Act of 1920, Pub. L.
No. 66-152, §§ 439-441, 41 Stat. 456,494-99. The Federal Reserve System was created in 1913. Federal
Reserve Act, Pub. L. No. 63-43, 38 Stat. 251 (1913) (now codified in scattered sections of 12 U.S.C.).
The Merchant Seamen's Act came in 1915, Act of March 4, 1915, Pub. L. No. 63-302, 38 Stat. 1164
(codified in scattered sections of U.S.C). The Federal Trade Commission was established in 1914. Act
of September 26, 1914, Pub. L. No. 63-203, 38 Stat. 717 (now codified at 15 U.S.C. §§ 41-58). The
Owens-Keating Act prohibiting interstate transportation of goods produced by child labor was enacted
in 1916. Act of September 1, 1916, Pub. L. No. 64-249, 39 Stat. 675. The Shipping Board was estab-
lished in 1916. Shipping Act of 1916, Pub. L. No. 64-260, 39 Stat. 728 (now codified as 46 U.S.C.
§§ 801-842). The 1941 Attorney General's Committee on Administrative Procedure describes addi-
tional programs and amendments to existing programs that were enacted prior to 1935. FINAL REPORT,
supra note 12, at 105-07.

33. E. FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY 583 (1928) (primary inci-
dence of violation of public interest is private injury; administrative action is initiated to remedy private
complaint). But cf. J. BECK, OUR WONDERLAND OF BUREAUCRACY 164, 270 (1932) (criticizing admin-
istrative system because it burdens private business interests and impairs individualism).

34. Stewart, supra note 3, at 1671-73.
35. FINAL REPORT, supra note 12, at 105-08.
36. In 1941 the Attorney General's Committee on Administrative Procedure stated:

Broadly speaking, the causes of the growth of administrative rule making are twofold: [t]he
increasing use by Congress of "skeleton legislation," to be amplified by executive regulations;
and the expansion of the field of Federal control-indeed of governmental intervention gener-
ally-in which the new legislation, like the old, contains its quota of delegation of rule making
power.

FINAL REPORT, supra note 12, at 98. The Committee pointed out that one of the justifications for
"skeleton legislation" is "the desirability of expert determination of numerous matters involved in mod-
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guide agency decisions.37 The animating force of regulation was the expertise
of the agency staff.38 The detached, neutral, technocratic experts of the agency
were viewed as those most able to make the detailed decisions necessary to
implement a functioning regulatory program. 39 A corollary of this theory was
that agencies must be politically insulated to protect their expertise from the
taint of the political process.40 Courts, therefore, were to sustain agency action
so long as such action had a rational basis.4t Dean Landis, undoubtedly the
greatest proponent of the New Deal theory of administration, 42 analogized ju-
dicial review of a regulation to the task of reviewing legislation. He justified
the high burden necessary to overturn a regulation on the ground that "the
administrative judgment. would tend. . . to have much weight because of
its assumed expertness." 43

Although the APA imposed some limitations on the free rein of the experts,
it was clearly built on the notion of agency expertise. The primary function of
the rulemaking section was to provide an outreach by the agency for informa-
tion that would help it exercise its discretion in shaping the rule while afford-
ing an opportunity for the public to make its views known.44 The APA itself
required only scant procedures.45 For significant rules, however, the legislative
history indicates that agencies were expected to provide the public with an
opportunity to participate through oral or written communications and consul-
tations, consultation with advisory committees and interested organizations,

ern legislative schemes such as those affecting housing, health, social security, and public services of
many sorts." Id at 98 n.17.

37. J. LANDIS, supra note 2, at 66 (broad and vague administrative standards typical of legislation in
1930's); Jaffe, supra note 2, at 1186 (legislative objectives loosely defined in 1930's).

38. This "model [of] administration derived its content and its authority, not from legislative or
imperial dictates, but from an assumed, comprehensive body of expertise available for the implementa-
tion of legislative grants of authority." Jaffe, supra note 2, at 1187; see also J. FREEDMAN, CRISIS AND
LEGITIMACY 44-46 (1978) (reliance upon expertise was principal attribute of administrative theory
under New Deal and before).

39. Profesor Stewart analogizes this view of agency expertise to that of a doctor. The doctor consid-
ers the patient's complaints, ascertains his general state of health, determines the cause of the malady.
and prescribes a remedy. Stewart, supra note 3, at 1678. Just as few would argue that a doctor has too
great discretion in treating a patient, the view was that the professionalism of the agency's staff held the
government's power in check. Id

40. See Ackerman & Hassler, supra note 7, at 1471-73 (discussing three elements of New Deal
model: affirmation of agency expertise, insulation of agencies from political control, and insulation
from judicial oversight).

41. The Attorney General's Committee on Administrative Procedure noted in 1941 that "[I]t should
be enough that the administrative authorities are required, in case their regulations are called in ques-
tion before a court, to demonstrate that they come rationally within the statutory authorization." FINAL
REPORT, supra note 12, at 119. In 1939 the Supreme Court expressed the same sentiment: "So long as
there is warrant in the record for the judgment of the expert it must stand. . . . 'The judicial function
is exhausted when there is found to be a rational basis for the conclusions approved by the administra-
tive body.'" Rochester Tel. Corp. v. United States, 307 U.S. 125, 145-46 (1939) (quoting Mississippi
Valley Barge Line Co. v. United States, 292 U.S. 282, 286-87 (1934)); see also Securities & Exchange
Comm'n v. Chenery Corp., 332 U.S. 194, 207 (1947) (court may disturb commission's decision only if
decision lacks rational and statutory foundation).

42. Professor Jaffe called Landis "one of [the New Deal's]. .. most important intellectuals." Jaffe,
supra note 2, at 1187.

43. Landis, Administrative Policies and the Courts, 47 YALE L.J. 519, 533 (1938).
44. As the Attorney General's Committee on Administrative Procedure noted in 1941, "Participation

. . . in the rule-making process is essential in order to permit administrative agencies to inform them-
selves and to afford adequate safeguards to private interests." FINAL REPORT, supra note 12, at 103.

45. Administrative Procedure Act § 4(a), 5 U.S.C § 553(a) (1976) (requiring notice of proposed
rulemaking and giving interested persons opportunity to comment).
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and informal hearings.46 As a compromise with those who advocated more
formal procedures, agencies were directed to consider the data submitted and
to explain the basis of its rule in order to force the agency to actually consider
the material.47 The agency was not, however, limited to the facts contained in
any record made in the rulemaking proceeding. "Accordingly," the Attorney
General explained in 1947, "an agency is free to formulate rules on the basis of
materials in its files and the knowledge and experience of the agency, in addi-
tion to the materials adduced in public rulemaking proceedings. '48 Whether or
not the expertise model of the regulatory agency ever gained universal accept-
ance,49 it clearly exerted a major influence in the development of regulatory
procedures.

Beginning in the mid-1960's, regulatory procedure began its evolution to-
ward the hybrid process. New regulatory programs were enacted; many of
these directly regulated technology or involved broad, complex economic mat-
ters.50 Both forms of regulation require an agency to develop large amounts of
factual material before issuing a rule. With the advent of factually bound rules,
the minimum procedures of the APA were no longer sufficient. New statutes
augmented the notice and comment process by requiring substantial evidence
to support a rule.5 '

The courts also played a role in expanding administrative procedures. They
required agencies to explain the reasons for their actions in much greater de-
tail52 and directed agencies to develop far more factual information to support

46. See supra note 12 (discussing procedures for economic regulation).
47. See supra notes 12, 20 (discussing procedures enacted in APA).
48. U.S. DEP'T OF JUSTICE, ATTORNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE PROCEDURE

ACT 31-32 (1947)
49. Professor Jaffe argues that an essential ingredient of the New Deal model was that there was

broad public opinion to support the political goals of the agencies and, hence, there was a political
philosophy against which the agencies could operate. Jaffe, supra note 2, at 1186. He noted:

But, we came to see that the Landis model, if taken as a generalization valid for all adminis-
trative agencies at all times, makes certain untenable assumptions: the existence in each case
of relevant, value-free concepts, and an administration located at any given moment of time
outside the political process, that is to say, outside or insulated from the power structure.

Id at 1187. He also observes that at the time Landis wrote, the agencies that Landis used as a model
for his theory were becoming not only ineffective but harmful. ld

50. William Lilley, III and James C. Miller, III, list 30 new regulatory programs enacted from 1970
through 1975, nineteen of which were based on technology and nine of which involved complex eco-
nomic matters. Lilley & Miller, The New "Social Regulation", 47 PuB. INTEREST 49, 52 (1977). For
example, in the National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. §§ 1381-1431 (1976),
Congress struck a compromise, perhaps unwittingly, between formal and informal rulemaking when it
required the Secretary to file a "record of the proceedings," id § 1394(a)(1), and authorized a reviewing
court to order the taking of "additional evidence . . . before the Secretary," id § 1394(a)(2). In the
Occupational Safety and Health Act, 29 U.S.C. §§ 651-678 (1976), Congress provided that "[t]he deter-
minations of the Secretary shall be conclusive if supported by substantial evidence in the record consid-
ered as a whole." Id § 655(0. Congress also required OSHA to provide a hearing when developing a
rule. Id § 655(b)(3). Both seem to be based on the notion that the agency should develop a more
substantial factual basis for a rule than contemplated by the bare APA rulemaking procedures. See
Industrial Union Department, AFL-CIO v. Hodgson, 499 F.2d 467, 473 (D.C. Cir. 1974) (legislative
history of OSHA shows that Congress required procedures for rulemaking more formal than informal
procedures of APA).

51. See DeLong, supra note 17, at 290-92 (describing recent statutes requiring that agencies justify
rules with "substantial evidence").

52. See Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392, 402 (D.C. Cir. 1973) (ordering
EPA on remand to respond to industry's technical objections to promulgated standards), cer. denied,
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rules.53 Courts also augmented the standard of judicial review and began to
conduct careful and searching reviews of the data agencies developed to sup-
port a rule54 and the methodology used to progress from that data to the rule.55

Ultimately the "rational basis" test 56 was discarded in favor of the "hard look"
standard of review.57

Along with expanded procedures and more stringent judicial review, private
parties were granted a more active role in rulemaking. Perhaps under the New-
Deal theory, the agency was relied upon to use its expertise to assess the com-
peting values within our society and to distill what constituted the "public in-
terest." Accordingly, private parties did not participate directly in a proceeding
and, indeed, were excluded from participation because the agency's role was to
reconcile the competing interests alone.58 This view, too, was discarded.5 9 The
right of direct participation in the rulemaking proceeding was expanded 60 by

417 U.S. 921 (1974); Kennecott Copper Corp. v. EPA, 462 F.2d 846, 850-51 (D.C. Cir. 1972) (ordering
EPA on remand to supply basis on which agency reached promulgated standard).

53. See United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 252-53 (2d Cir. 1977) (dis-
missing government's complaint against manufacturer for violation of food and drug laws because
Food and Drug Administration (FDA) failed to answer vital questions raised during comment period);
International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 (D.C. Cir. 1973) (remanding to EPA to
conduct further proceedings to consider methodological feasibility of promulgated standard); Kenne-
cott Copper Corp. v. EPA, 462 F.2d 846, 850-51 (D.C. Cir. 1972) (ordering EPA on remand to supply
factual basis on which agency promulgated standard).

54. Although it did not involve rulemaking, the Supreme Court's decision in CITIZENS TO PRESERVE
OVERTON PARK, INC. V. VOLPE, 401 U.S. 402 (1971), set the tone for the increase in judicial review of
rules that followed:

IT]he court must consider whether the decision was based on a consideration of the relevant
factors and whether there has been any clear error of judgment. . . . Although this inquiry
into the facts is to be searching and careful, the ultimate standard of review is a narrow one.
The court is not empowered to substitute its judgment for that of the agency.

Id at 416.
55. See Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 393, 402 (D.C. Cir. 1973), cert. denied,

417 U.S. 921 (1974) (remanding to EPA to explain methodology and scientific basis used to formulate
standard).

56. As one commentator has noted, "Prior to about 1970 the courts would uphold a rule unless it
were demonstrably irrational." DeLong, supra note 17, at 286.

57. The term "hard look" derives from Judge Leventhal's opinion in the licensing case of Greater
Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971).
Judge Leventhal commented in Greater Boston Television on the duty of an agency to look at the issues:

If satisfied that the agency has taken a hard look at the issues with the use of reasons and
standards, the court will uphold its findings, though of less than ideal clarity, if the agency's
path may reasonably be discerned, though of course the court must not be left to guess as to
the agency's findings or reasons.

Id at 851. He made clear that the presumption of agency expertise is not sufficient to overcome a strict
look at the agency's action: "Expertise is strengthened in its proper role as the servant of government
when it is denied the opportunity to become 'a monster which rules with no practical limits on its
discretion'. . . . 'The deference owed to an expert tribunal cannot be allowed to slip into judicial
inertia.'" Id at 850 (quoting Volkswagenwerk Aktiengesellschaft v. Federal Maritime Comm'n, 390
U.S. 261, 272 (1968)). Judge Leventhal's later opinions in Portland Cement and InternationalHarvester,
supra notes 52 & 50, are perhaps the epitome of the hard look.standard of judicial review.

58. See Williams, supra note 13, at 275 (agencies once considered to be representatives of public
interest).

59. See Stewart, supra note 3, at 1748-52 (wide variety of private interests which will be affected by
administrative action may be represented by private parties through participation in administrative
proceedings and in seeking judicial review of administrative action).

60. The Supreme Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U.S. 519 (1978), called a halt to the imposition by lower courts of additional proce-
dures beyond those provided in the APA and the respective substantive statutes. The Court stated:
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