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Judicial review of administrative action is a keystone of the
American public law system. In individual agency statutes and in
the Administrative Procedure Act® (APA) Congress has given the
federal appellate courts jurisdiction to review agency actions on both
substantive and procedural grounds.? The APA, however, does not
specify a particular court for review,® and the venue provisions of
individual agency statutes commonly allow for review in several
possible circuits.* Understandably, an attorney will attempt to
secure judicial review in the circuit in which his or her client will
have the greatest chance for success.> In multi-party proceedings
that result in multiple appeals to different circuits there must be a
mechanism for determining which court shall hear the case.

Under 28 U.S.C. §2112(a), the agency must file the record of
the proceedings in the circuit in which the first petition was filed.®

1 Ch. 324, 60 Stat. 237 (1946) (codified in scattered sections of 5 U.S.C.).

2The APA gives appellate courts the power to “hold unlawful and set aside”
the results of formal rulemakings and adjudications that are “unsupported by sub-
stantial evidence” and the results of informal rulemakings that are “arbitrary, capri-
cious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.
§706(2)(A), (E) (1976). The appellate courts also have the power to set aside
agency action that is “contrary to constitutional right, power, privilege, or immunity;

. . in excess of statutory jurisdiction, authority, or limitations, or short of statutory
?gl;t [or] without observance of procedure required by law.” Id. §706(2)(B)-
D).

3 The APA provides for judicial review in “a court specified by statute” or, if
none is specified, in “[any] court of competent jurisdiction.” 5 U.S.C. § 703 (1976).
This Article will address only direct review of agency action by the United States
courts of appeals. The vast array of agency actions that are reviewable in the first
instance in federal district courts will not be studied here. Obviously, forum shop-
ping opportunities arise in that context also to the extent that venue statutes are
loosely drawn. For an excellent discussion of relative advantages of district court
review versus direct appellate court review, see Currie & Goodman, Judicial Review
of Federal Administrative Action: Quest for the Optimum Forum, 75 CoruM. L. Rev.
1, 39-61 (1975).

4 See 15 C. WricHT, A. MiLEr & E. CooPER, FEDERAL PRACTICE AND Pro-
ceEpURE § 3816, at 102 n4 (1976) [hereinafter cited as Wricatr & MmrLER]; 16 id.
§ 3941, at 305-08 nn.1-59 (citing statutory provisions for review in the United
States courts of appeals); Comment, Venue of NLRB Orders: An Invitation to
Forum Shopping?, 8 Stan. L. Rev. 472 (1956). Special venue provisions are not
uncommon. See, e.g., Clean Air Act §307(b), 42 U.S.CA. §7607(b)1) (Supp.
1980) (providing for review of certain national standards only in the District of
Columbia Circuit).

6 See Comment, supra note 4, at 476; note 42 infra.

8If proceedings have been instituted in two or more courts of appeals

with respect to the same order the agency, board, commission, or officer

concerned shall file the record in that one of such courts in which a pro-
ceeding with respect to such order was first instituted. The other courts

in which such proceedings are pending shall thereupon transfer them to

the court of appeals in which the record has been filed. For the con-

venience of the parties in the interest of justice such court may thereafter

transfer all the proceedings with respect to such order to any other court

of appeals.

28 U.S.C. §2112(a) (1976). Section 2112(a) on its face applies only to admin-
istrative “orders,” and not to “rules.” This raises the possibility that the section
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Because the filing rules in the courts of appeals generally allow a
petitioner to file terse and largely uninformative petitions for re-
view,? the “first-to-file” rule of section 2112(a) and modern com-
munications technology have combined to precipitate wild and often
bizarre races to the courthouse. The winner is often determined
by the agency’s perceptions of the athletic prowess of competing
counsel.? The inflexibility of the first-to-file rule is softened some-
what by a statutory provision that allows the court in which the
petition was first filed to transfer the proceedings to another circuit
court of appeals “[f]or the convenience of the parties in the interest
of justice.” 9 Courts have also spoken of their “inherent power” to
transfer.?® In deciding whether to order discretionary transfer the
courts have considered many factors, including the presumed con-
venience of the parties? the existence of ongoing proceedings in-
volving the same or similar issues in other circuits,*? the relative
aggrievement of the parties,® and whether the agency action has a
“regional impact.” ** Although the court of first filing normally
hears the case,’® a court will occasionally transfer, even to a cir-
cuit in which no petition for review has been filed.
Unfortunately, agency and courthouse clocks have not kept
pace with modern communications technology. In an increasing
number of cases competing petitions have been filed virtually
simultaneously. Several recent agency regulations, which specify
a precise time at some future date at which rules become final for

was intended to address only the final product of agency “adjudications,” and not
of “rulemakings.” See Currie, Judicial Review Under Federal Pollution Laws, 62
Towa L. Rev. 1221, 1264-65 n.298 (1977). The courts, however, have not hesi-
tated to apply §2112(a) to rules as well as orders, and this Article will assume
that no such distinction was intended. See, e.g., Southland Mower Co. v. CPSC,
600 F.2d 12 (bth Cir. 1979); Westinghouse Elec. Corp. v. NRC, 598 F.2d 759
(3d Cir. 1979); United Steelworkers v. Marshall, 592 ¥.2d 693 (3d Cir. 1979);
BASF Wyandotte Corp. v. Costle, 582 F.2d 108 (1st Cir. 1978); Industrial Union
Dep’t v. Bingham, 570 F.2d 965 (D.C. Cir. 1977).

7 See, e.g., FED. R. App. P, 15(a); id. Form 3.

8 See, e.g., Tenneco Qil Co., Findings of Fact, Pursuant to Court Order, Con-
cerning Filings of Petitions for Review of FERC Opinion Nos. 10 and 10-A, FERC
Docket Nos. CI75-45, et al. (March 28, 1979); text accompanying notes 91-103
infra.

928 U.S.C. §2112(a) (1976).

10 See cases cited in note 88 infra.

11 See text accompanying notes 153-58 infra.

12 See text accompanying notes 128-49 & 169-200 infra.

13 See text accompanying notes 162-68 infra.

14 See text accompanying notes 159-61 infra.

15 See note 89 infra.

16 See United Steelworkers v. Marshall, 592 F.2d 693 (3d Cir. 1979).
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purposes of judicial review, should greatly multiply the number of
such simultaneous filings.!” These cases raise the threshold ques-
tion of which court should determine who won the race or, in
the absence of any definitive mechanism for resolving that ques-
tion, the appropriate forum for a hearing on the merits. The
courts apparently decide this threshold question through informal
private telephone communications among the judges of the af-
fected circuits.*®* The designated court then either remands to the
agency for further factfinding on the race issue *® or decides which
forum is appropriate under the “convenience of the parties in the
interest of justice” test.

The experience of the agencies, lawyers, and courts under sec-
tion 2112 (a) raises two important questions. First, is forum shop-
ping in the context of multi-party appeals an appropriate activity
for lawyers to engage in? Second, assuming forum shopping cannot
or should not be avoided, is the section 2112(a) first-to-file rule
the most appropriate way of regulating that activity? This Article
concludes that forum shopping probably cannot and should not
be avoided entirely. Virtually every rule that can be imagined
for discouraging forum shopping can be avoided by imaginative
counsel, and the multi-circuit review that results from forum shop-
ping can aid the Supreme Court in performing its review functions.
The first-to-file Tule and its accoutrements, however, are definitely
not the most appropriate mechanism for choosing among the avail-
able appellate courts. The Article suggests several alternative
mechanisms and ultimately concludes that a simple automatic as-
signment mechanism, such as a lottery, would be greatly preferable
to the current rule.

17 See Environmental Protection Agency, Judicial Review Under Clean Water
Act; Races to the Courthouse, 45 Fed. Reg. 26,046 (1980) [hereinafter cited as
Final EPA Race Regulations]; Federal Trade Commission, Trade Regulation Rule-
making Procedures, 44 Fed. Reg. 36,171 (1979). Race-to-the-courthouse designa-
tions in two individual agency rules have been upheld by the courts of appeals.
Virginia Elec. & Power Co. v. EPA, 610 F.2d 187 (4th Cir. 1979); Southland
Mower Co. v. CPSC, 600 F.2d 12 (5th Cir. 1979). Other race-to-the-courthouse
regulations were recently promulgated by OSHA. 29 CF.R. §§1911.12(a)(2),
1911.18(d) (1980).

18 See Westinghouse Elec. Corp. v. NRC, 598 F.2d 759, 767 (3d Cir. 1979).
See also Virginia Elec. & Power Co. v. EPA, 610 F.2d 187, 189 n.5 (4th Cir.
1979); United Steelworkers v. Marshall, 592 F.2d 693, 695 (3d Cir. 1979); Ameri-
can Pub. Gas Ass’n v. FPC, 555 F.2d 852, 857 (D.C. Cir. 1976).

19 See, e.g., Tenneco Oil Co., Additional Findings of Fact, Pursuant to Court
Order, Concerning Filings of Petitions for Review of FERC Opinion Nos. 10 and
10-A, FERC Docket Nos. CI75-45 et al. (Sept. 20, 1979); Leventhal, A Modest
Proposal for a Multi-Circuit Court of Appeals, 24 Am. U. L. Rev. 881, 909 (1975)
(describing the race-to-the-courthouse factfinding process used in Environmental
Defense Fund, Inc. v. EPA, 510 F.2d 1292 (D.C. Cir. 1975)).
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1. ForuM SHOPPING—AN ANALYSIS OF THE PROBLEM
A. Varieties of Forum Shopping

The recent history of appeals from the Occupational Safety
and Health Administration’s (OSHA) standards for toxic chemi-
cals provides an excellent example of forum shopping in operation.
After OSHA’s early standards for fourteen carcinogens,?® asbestos,?
and vinyl chloride?? had been affirmed in all major respects by
the Third, District of Columbia, and Second Circuits, respectively,
lawyers for the petroleum industry sought to have OSHA’s emer-
gency temporary standard for benzene reviewed in the Fifth Cir-
cuit.® The affected union sought review in the District of
Columbia Circuit.2¢ The race to the courthouse, however, was
complicated by the lack of a definitive starting gun. Agency of-
ficials met with industry and union officials between 9:30 and 10:00
am. on April 29, 1977 to announce the agency’s decision. Im-
mediately after this meeting the union petitioners filed a petition
in the District of Columbia Circuit. Notice of the agency decision
was not published in the Federal Register until May 3, 1977, and
the industry petitioners filed their petition for review in the Fifth
Circuit on May 10, 1977. The Fifth Circuit transferred the pro-
ceedings to the District of Columbia Circuit for a determination
as to the appropriate circuit for a decision on the merits. In In-
dustrial Union Department v. Bingham,?® the District of Columbia
Circuit panel split three ways on this threshold question.

Judge Fahy agreed with the agency that the regulations be-
came effective at the end of the April 29 meeting.?® Because the

20 Synthetic Organic Chem. Mfrs. Assn v. Brennan, 506 F.2d 385 (3d Cir.
1974), cert. denied, 423 U.S. 830 (1975); Synthetic Organic Chem. Mfrs. Assn
v. Brennan, 503 F.2d 1155 (3d Cir. 1974), cert. denied, 420 U.S. 973 (1975).

21 Industrial Union Dep’t v. Hodgson, 499 F.2d 467 (D.C. Cir. 1974).

22 Society of Plastics Indus., Inc. v. OSHA, 509 F.2d 1301 (2d Cir.), cert.
denied, 421 U.S. 992 (1975).

23 See Imdustrial Union Dep’t v. Bingham, 570 F.2d 965 (D.C. Cir. 1977).
It is not clear why the industry petitioners chose the Fifth Circuit, rather than
any one of the other six available circuits. Because much of the petroleum industry
is located in Fifth Circuit states, convenience may have been a factor. However,
this does not explain why the American Petroleum Institute, a Washington, D.C.-
based organization, would choose the Fifth Circuit; nor does it explain why Wash-
ington, D.C. counsel, who briefed and argued the case, would choose that circuit.
More likely, that circuit’s general pro-industry reputation, see note 42 infra, and
its recent opinion in a case involving a related issue under a different statute, see
Aqua Slide N” Dive Corp. v. CPSC, 569 ¥.2d 831 (5th Cir. 1978), guided counsel
in a southerly direction.

2¢ See Industrial Union Dep’t v. Bingham, 570 F.2d 965 (D.C. Cir. 1977).

25 570 F.2d 965 (D.C. Cir. 1977) (per curiam).

26 Id. 976-79 (Fahy, J., dissenting).
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union was the first to file after that meeting, venue was proper in
the District of Columbia Circuit unless the convenience of the
parties or justice demanded transfer to the Fifth Circuit. Judge
Fahy felt that the District of Columbia Circuit was most convenient
to the parties and therefore saw no reason to transfer.??

Judge Leventhal agreed with Judge Fahy that the petition was
first filed for the purposes of section 2112(a) in the District of
Columbia Circuit and that it was the most convenient, pointing
out that the parties all had counsel and other representatives in
Washington, D.C.22 Nevertheless, Judge Leventhal believed that
“the interest of justice” required that the court transfer the case
to the Fifth Circuit. Because the record disclosed that not all of
the parties to the administrative proceedings were invited to the
informal meeting of April 29, 1977, at least some parties were
deprived of the opportunity to enter the race. To avoid the ap-
pearance of unfairness, Judge Leventhal voted to transfer.?®

Judge Wilkey agreed with the industrial petitioners that the
District of Columbia Circuit did not even have jurisdiction, because
the union filed its petition prior to the time that the agency issued
its order.3® Judge Wilkey believed that the agency order had not
been issued until it had been made available to the general public,
which was subsequent to the filing of the union’s petition.3* The
union’s petition was therefore invalid, and the case belonged to the
Fifth Circuit, where the only valid petitions had been filed. In
order to avoid a complete impasse, however, Judge Wilkey specu-
lated that had jurisdiction been proper in the District of Columbia
Circuit he would have voted to transfer to the Fifth Circuit in
accordance with Judge Leventhal’s reasoning.®®* The case was
therefore transferred.

The Industrial Union case might easily have had little practical
impact, beyond providing an entertaining diversion for civil pro-
cedure dilettantes, had the Fifth Circuit simply followed existing
precedents. That court, however, interpreted the agency’s statute

271d, 979-81. Judge Fahy concluded that the “interest of justice” language
in 28 U.S.C. §2112(a) (1976) simply elaborated upon the “convenience of the
parties,” and did not give the court independent grounds for transferring a case.
Id. 979. See note 150 infra.

28 570 F.2d at 967-71 (opinion of Leventhal, J.).
29 Id. 972.
30 Id. 973-76 (opinion of Wilkey, J.).

31 Judge Wilkey would have the race begin when “all affected partles have
equal opportunity to gain actual knowledge of the agency action.” Id. 976
(emphasis omitted).

82 Id. 967 (per curiam).
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differently from the District of Columbia, Second, and Third Cir-
cuits, and it remanded to the agency for further proceedings.3® The
Supreme Court agreed to resolve the conflict in the circuits, and
ultimately upheld the Fifth Circuit’s remand.?* In the meantime,
given the split in circuits, the race to the courthouse for review
of OSHA toxic substance standards assumed a much greater
significance.

OSHA'’s next standard, setting maximum workplace exposure
levels for lead, predictably precipitated a frantic race to the Third
and Fifth Circuits that ended in a dead heat.® The two courts
conferred informally and decided that the Third Circuit should
determine which court should hear the case on the merits.3® Point-
ing out that “[u]nlike race tracks, . . . courts are not equipped with
photoelectric timers,” 37 the court refused to decide which party
actually filed first. After declining to use several other suggested
transfer criteria and finding that neither party would be inconven-
ienced by review in either circuit, the court tossed the lighted squib
to the District of Columbia Circuit. The court reasoned that be-
cause the District of Columbia Circuit would soon decide many of
the same questions concerning the health effects of lead in the re-
cently filed appeal from the Environmental Protection Agency’s
(EPA) ambient air quality standard for that element, that circuit
was the logical court to take the lead.?® The court recognized that
no one had filed a petition for review in the District of Columbia
Circuit, but insisted that this should not be determinative be-
cause most counsel were located in the District of Columbia in

33 American Petroleum Inst. v. OSHA, 581 F.2d 493 (5th Cir. 1978), affd
sub m;m. Industrial Union Dep’t v. American Petroleum Inst., 100 S. Ct. 2844
(1980).

The race chronicled here was theoretically for review only of OSHA’s tem-
porary emergency standard for benzene. The court as a practical matter eliminated
that standard when on May 20, 1977, it issued a stay of that standard pending
appeal. Because there was never a hearing on appeal, the stay was never lifted
and the emergency temporary standard never went into effect. See Occupational
Exposure to Benzene, 43 Fed. Reg. 5918, 5919 (1978). Petitions for review of the
final benzene standard were filed in several circuits, but they were all transferred
to the Fifth Circuit. American Petroleum Inst. v. OSHA, 581 F.2d at 500. The
reasons for the transfer of these appeals were not published, but one can surmise
that the Fifth Circuit’s retention of jurisdiction over the appeal from the emergency
temporary standard was an important factor. See text accompanying notes 137-49
infra.

34 Industrial Union Dep’t v. American Petroleum Inst., 100 S. Ct. 2844 (1980).

35 United Steelworkers v. Marshall, 592 F.2d 693, 695 (3d Cir. 1979).

36 1d.,

371d.

338 1d. 697-98. The court might also have mentioned that the District of Colum-
bia Circuit had gained some familiarity with lead-related issues in Ethyl Corp. v.
EPA, 541 F.2d 1 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976).
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any event.®® The parties’ race thus left them at a somewhat un-
expected finish line.

The foregoing example demonstrates that forum shopping
comes in several varieties and can occur at several stages in the
evolution of an administrative program. When the agency first
issues an order, sets a national standard, or promulgates national
regulations, there will generally be no controlling precedent in the
circuit courts. An attorney for an aggrieved party can therefore
choose from among the circuits where venue is proper.®® The at-
torney may choose one circuit over another for a number of rea-
sons, including the convenience of the lawyer, the convenience of
the client, the inconvenience of the opponent, the status of the
courts’ dockets, or the attorney’s perception that his or her client
is more likely to prevail in one circuit than in another.#! If, for
example, the attorney plans to argue that the record support for
the agency’s decision is inadequate under the “arbitrary and capri-
cious” or “substantial evidence” standards, the attorney might file
the appeal in a circuit that he or she perceives to be less deferen-
tial toward administrative factfinding. Alternatively, the attorney
might choose a circuit for its reported philosophical bent.*? Fi-

39 592 F.2d at 698.

40 The attorney must look to the venue provisions of the agency’s statute to
ascertain the forums in which venue is proper. Usually, the statutes provide for
venue in the District of Columbia Circuit or the circuit in which the aggrieved
party resides or is conducting business. See 15 WriGHT & MILLER, supra note 4,
at § 3816. Occasionally, venue is proper exclusively in the District of Columbia
Circuit.

If the applicable venue statute is sufficiently vague, a loser of a first-to-file race
can sometimes preempt the application of §2112(a) by arguing that venue is
“inappropriate” in the first-filed circuit. See, e.g., Dayton Power & Light Co. v.
EPA, 520 ¥.2d 703 (6th Cir. 1975).

41 See generally Commission on Revision of the Federal Court Appellate System,
Structure and Internal Procedures: Recommendations for Change, 67 F.R.D. 195,
382-90 (1975) [hereinafter cited as Hruska Commission Report].

42 In Industrial Union Dept v. Bingham, 570 ¥.2d 965 (D.C. Cir. 1977), for
example, the union probably selected the District of Columbia Circuit because that
circuit reputedly placed human health concerns on a higher footing than economic
considerations. See Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d
584, 598 (D.C. Cir. 1971).

Over sufficient periods of time, the courts of appeals acquire reputations .among
practicing attorneys that guide them either toward or away from particular circuits
in particular kinds of cases. For example, rumor has it that on environmental
questions the District of Columbia Circuit and First Circuit generally tend to favor
the agency, while the Fourth and Fifth Circuits are generally more “pro-business.”
See Klement, Agencies Look for Trigger to Courthouse Race, Natl L.J., Aug. 6,
1979, at 7, col. 1; Ross & Goldman, Racing to the Court: An “Unseemly” Way to
Challenge Agency Orders, Natl 1.]., March 3, 1980, at 27, col. 1; ¢f. DeLong,
Informal Rulemaking and the Integration of Law and Policy, 65 Va. L. Rev. 257,
281 n.126 (1979) (comparing District of Columbia and Fifth Circuits). The
reading of the circuits’ predilections, of course, depends heavily on the nature of
the action being reviewed. For many agencies, the District of Columbia Circuit
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nally, if the client is a major industry that is concentrated in a
particular geographical area, the lawyer might shop for the circuit
encompassing that area because of his or her perception that the
court will be more favorably inclined toward the local client.
After one court has ruled on a question of law or fact involving
a given administrative program, lawyers in future litigation involv-
ing the same program will have a greater incentive to forum
shop#? The lawyer who now has a favorable precedent in one
circuit will of course attempt to have his or her appeal heard in
that circuit. The incentive will be especially strong if the previous
court ruled for or against the agency on a question of statutory
interpretation or procedural implementation, because the former
court can be expected to follow the “law of the circuit” and re-
affirm its prior holding#* The incentive should be somewhat
weaker if the prior decision simply tested the record support for
an agency’s factual premises and inferences under the “substantial
evidence” or “arbitrary and capricious” tests. A prior holding that

appears to be the least likely circuit to uphold agency action. See, e.g., Hruska
Commission Report, supra note 41, at 383-84, 387 (statements of general counsels
of Comptroller of the Currency and Genperal Service Administration). Finally, a
court’s approach to a particular agency action may depend more upon the court’s
philosophical view as to the merits of the action than upon its legal approach to
judicial teview of administrative action, and courts acquire reputations for philo-
sophical outlooks as well as for deference to agency action or lack thereof.

Whether or not judicial performance warrants these general perceptions is not
directly relevant. See generally Lang & Thomas, Disposition of Patent Cases by
Courts During the Period 1939-1949, 32 J. Pat. Orr. Soc’y 803 (1950) (tabulating
patent cases by circuit); Comment, Forum-Shopping in the Review of NLRB Orders,
98 U. Cur. L. Rev. 552 (1961); Comment, Forum-Shopping in Appellate Review of
FTC Cease and Desist Orders, 1968 Utan L. Rev. 316. The incentive to forum shop
is based upon perceptions, not reality. This author has collected sufficient evidence
to suggest that attorneys do in fact forum shop on the basis of their perceptions
of the general tendencies of the various circuits. He sent a letter to 62 attorneys
who were listed as attorneys of record in cases involving races to the courthouse
or involving large national environmental and energy cases in which forum shop-
ping was possible. Confidentiality was assured the recipients. Of the 18 relevant
responses, 17 stated that in choosing a forum for review they relied upon their
perceptions that their clients interests were more likely to prevail in the forums of
their choice. Fifteen called this the most significant factor in their choice. Only
seven stated that they considered either their convenience or the convenience of
their clients in choosing from among the circuits, and seven stated categorically
that convenience was not a consideration. Notes on file with author.

43 Tn one, perhaps extreme, example a petitioner established a place of business
in the Seventh Circuit solely to take advantage of a favorable prior precedent.
Gerson v. FTC, 325 F.2d 93, 94 n.2 (7th Cir. 1963).

44 See Friendly, The “Law of the Circuit” and All That, 46 St. Jorn’s L. Rev.
406 (1972); Vestal, Relitigation by Federal Agencies: Conflicts, Concurrence and
Synthesis of Judicial Policies, 55 U.N.C, L. Rev. 123, 161 (1977). The attomney,
of course, cannot have absolute assurance that the panel of the circuit court that
he or she draws will follow the holding of the former panel. See generally Wasby,
Inconsistency in the United States Courts of Appeals: Dimensions and Mechanisms
for Resolution, 32 Vaxp. L. Rev. 1343 (1979).
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an agency’s decision either has or lacks sufficient record support is
not a particularly strong indicator of how another panel of the
circuit will view the record support for a different decision by the
same agency. Yet the language of the court’s opinion may give
some indication of the degree to which the court is willing to de-
mand that the agency explain itself. This, in addition to the gen-
eral reputation of the courts discussed earlier,® may provide suf-
ficient incentive to choose one court over another.

The attorney in a later case representing a client who disagrees
with the first appellate court’s holding will have a similar incentive
to avoid the former forum; this type of forum shopping might more
appropriately be labeled “forum avoidance.” Although intercircuit
disputes on questions of law are not uncommon,*® prior precedents
in one circuit are likely to be followed in other circuits,*” and the
attorneys in later cases will thus have less incentive to forum shop
than their predecessors had. Nevertheless, as the American Petro-
leum Institute learned in the benzene case,*® the potential rewards
may justify the extra expense, even if the chances for victory are
low. When the prior court only examined the record support of
the agency’s conclusions, however, the incentive to avoid that circuit
may not be as high, especially if the former holding runs contrary
to the court’s general reputation.

B. The Policies For and Against Forum Shopping
1. Disadvantages of Forum Shopping
a. Public Image of Lawyers and Courts

The spectacle of a race to the courthouse may detract somewhat
from the public image of the judicial system as an impartial and
consistent dispenser of justice. Hence, blatant attempts to select
forums are often condemned as “unseemly.” #° Yet, because races

45 See note 42 supra.

48 Sge Vestal, supra note 44, at 162.

47 See id. 165-66.

48 American Petroleum Inst. v. OSHA, 581 F.2d 493 (5th Cir. 1978), affd
.zub nom. Industrial Union Dep’t v. American Petroleum Inst, 100 S. Ct. 2844

1980).

49 See, e.g., Wearly v. FTC, 616 F.2d 662, 664 n.1 (3d Cir. 1980); Industrial
Union Dep’t v. Bingham, 570 F.2d 965, 970 (D.C. Cir. 1977) (opinion of Leven-
thal, J.); Rayco Mfg. Co. v. Chicopee Mfg. Corp., 148 F. Supp. 588, 592-93
(8.D.N.Y. 1957); Leventhal, supra note 19, at 909 (“Discussion often castigates
‘unseemly’ forum shopping, although I have never seen a reference to ‘seemly’
forum shopping.”); Ross & Goldman, supra note 42, at 27; Vestal, supra note 44,
at 165.
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to the courthouse and other more subtle attempts to forum shop
rarely claim much, if any, media attention outside of the specialized
legal press, this fear may be somewhat overblown.

b. Judicial Comity

When two courts are presented with the opportunity to review
the same administrative order, judicial comity demands that one
court yield to the other.’® The doctrine of judicial comity is thus
designed to prevent “unseemly conflict” among the courts.® But
the doctrine does not always specify which court shall yield. Forum
shopping attempts can therefore threaten the carefully nurtured
goodwill that exists among the federal appellate courts. An extreme
example of a threat to judicial comity caused by forum shopping is
Montship Lines, Ltd. v. FMB52 in which petitions for review of a
Federal Maritime Board order were filed in the Second and District
of Columbia Circuits. The first petition was filed in the District of
Columbia Circuit, and the agency filed a certified appendix of the
record in that circuit. Nevertheless, the Second Circuit upheld the
order before the District of Columbia Circuit had ruled on the
matter.5® The District of Columbia Circuit, taking note of
the Second Circuit decision, assumed jurisdiction and vacated the
order. The court did not explain why the Second Circuit holding
was not res judicata; it held only that the question of the Second
Circuit’s jurisdiction was not before it.5

For obvious reasons the courts of appeals would prefer that
they not be forced into the position of issuing orders that directly
conflict with those of sister courts or that effectively govern pro-
ceedings in other circuits. Because federal agencies often take
actions that are appropriate for review in more than one circuit,
forum shopping for review of administrative action can be a par-
ticularly potent threat to judicial comity.55 With a few exceptions,

50 See, e.g,, Kerotest Mfg. Co. v. C-O-Two Fire Equip. Co., 342 U.S. 180,
183 (1952). See also GTE Sylvania, Inc. v. Consumers Union of United States,
Inc., 100 S. Ct. 1194, 1202 n.11 (1980).

51 Valley Vision, Inc. v. FCC, 383 F.2d 218, 219 (D.C. Cir. 1967).

52 295 F.2d 147 (D.C. Cir. 1961).

53Kerr S.S. Co. v. United States, 284 F.2d 61 (2d Cir. 1960), vacated as
moot, 369 U.S. 422 (1962).

54295 F.2d at 151. See also Environmental Defense Fund, Inc. v. EPA, 485
F.2d 780 (D.C. Cir. 1973) (District of Columbia Circuit orders parties to pro-
ceedings in Northern District of Mississippi to move for immediate dismissal in
that court so that proceedings may be heard in their entirety in the District of
Columbia Circuit).

55 See, e.g., Consumers Union of United States, Inc. v. CPSC, 590 F.2d 1209
(D.C. Cir. 1978) (even though District of Delaware enjoined agency from releas-
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such as the case discussed above, however, the federal first-to-file
statute 56 has avoided threats to judicial comity, because it specifies
precisely which court shall take jurisdiction. Yet, the recent wave
of cases involving simultaneous filings 57 has renewed the threat to
judicial comity. Thus far, courts of appeals have been able to work
out privately the court that decides which court shall hear the
merits of controversies involving simultaneous filings.’® That in-
formal approach may become increasingly strained in the future as
simultaneous filings begin to occur in more than two circuits.5

c. Uniform Application of Agency Policy

Forum shopping can threaten agency attempts to apply policy
uniformly across the country.®® The most immediate impact of
forum shopping on an agency’s decisionmaking process is the effect
on the agency of the knowledge that its action may well be reviewed
by the least sympathetic of all of the federal courts. For admin-
istrative factfinding and inference-drawing this effect may be alto-
gether salutary. Careful agency analysis is generally a thing to be
encouraged, and the courts of appeals are in any event usually dis-
inclined to substitute their judgments for that of the agency on
questions of factual inference. For questions involving statutory
interpretation and the implementation of broad statutory policies,
however, the knowledge that an unsympathetic court might inter-

ing data, District of Columbia district court could order agency to release the same
data), rev’d sub nom. GTE Sylvania, Inc. v. Consumers Union of United States,
Inec, 100 S. Ct. 1194 (1980).

5628 U.S.C. § 2112(a) (1976).

57 See cases cited in note 206 infra.

58 See text accompanying notes 209-10 infra.

59 The conflict predicted has in fact recently arisen in the context of a juris-
dictional squabble between the Fourth and District of Columbia Circuits. Peti-
tions for review of certain EPA regulations were filed simultaneously in the Fourth,
Fifth, and District of Columbia Circuits. Faced with the task of deciding which
circuit would hear the petitions, the three circuits conferred informally and de-
cided to settle the question by lot. The Fourth Circuit was chosen. See National
Resources Defense Council, Inc. v. EPA, 15 Exvir. Rep. (BNA) 1157 (D.C. Cir.
1980). The District of Columbia Circuit, however, apparently refused to be bound
by the results of the lottery and broke off negotiations. See Virginia Elec. &
Power Co. v. EPA, Nos. 79-1347 et al. (4th Cir. Oct. 16, 1980) (unpublished
order). Miffed, the Fourth Circuit went ahead and assumed jurisdiction. See id.
The District of Columbia Circuit nonetheless ignored the Fourth Circuit order
cited supra, assumed jurisdiction, and in a lengthy opinion issued in November,
1980, explained why it and not the Fourth Circuit should hear the case. See Na-
tional Resources Defense Council, Inc., 15 Envir. Rep. at 1157-64. Thus, the
matter is being adjudicated before two circuits, each refusing to give way to the
other.

50 See, e.g., Dayton Power & Light Co. v. EPA, 520 F.2d 703, 708 (6th Cir.
1975); Natural Resources Defense Council, Inc. v. EPA, 465 F.2d 492, 495 (1st
Cir. 1972). See also Currie & Goodman, supra note 3, at 65-66.
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pret its statute differently may cause the agency to be unduly timid
in implementing its statutory mandate.%

Even if an agency chooses to implement forcefully its mandate
and risk a legal challenge in a potentially unfriendly circuit, a
successful defense before the court does little to ensure the evolution
of a uniform policy. Other parties in later litigation can race to
different circuits to obtain conflicting interpretations. In this age
of the “polycentric” administrative dispute,® the ability to forum
shop may leave the law unsettled until the Supreme Court decides
the issue, which in many cases can be a substantial length of time.
Particularly when the agency is facing statutorily imposed deadlines,
this uncertainty can defeat the successful implementation of national
policy.®® The OSHA experience is once again a good example.
After OSHA’s approach to regulating toxic chemicals in the work-
place had survived appeals in three circuits,® the agency sought to
solidify some of the principles that had been announced in those
cases in a generic carcinogen regulation. OSHA anticipated that
the generic regulations would eliminate the need to litigate certain
questions, such as the validity of extrapolating from laboratory
animals to humans,% on a case-by-case basis. In the midst of the
rulemaking proceeding on the generic regulations, however, the
Fifth Circuit, following a classic race to the courthouse, ruled that
OSHA’s former approach did not comply with the statute.®® ‘This
holding, of course, cast a pall upon the generic carcinogen effort,
and the new issues raised by the Fifth Circuit litigation slowed
down the rulemaking process considerably.

Fortunately, the Supreme Court has been diligent in detecting
conflicts among the circuits on questions of statutory interpretation
involving nationally applicable administrative standards, and it has

61 The author recalls many instances during his stint with the Environmental
Protection Agency, Office of General Counsel, in the mid-1970s in which agency
lawyers evaluated a regulation to determine whether it would survive review in
the Fourth Circuit, the court perceived to be the most hostile forum for review of
EPA regulations.

62 See Boyer, Alternatives to Administrative Trial-Type Hearings for Resolving
%’ompl)ex Scientific, Economic, and Social Issues, 71 Mica. L. Rev. 111, 116-20

1972).

63 See Pan Am. World Airways, Inc. v. CAB, 517 F.2d 734, 741 (24 Cir.
1975); Hruska Commission Report, supra note 41, at 382-87.

84 See notes 20-22 supra & accompanying text.

65 The Third Circuit had opined that the mouse-to-man extrapolation problem
was “a legal rather than a factual determination.” Synthetic Organic Chem. Mfrs.
Ass’n \)r Brennan, 503 F.2d 1155, 1159 (3d Cir. 1974), cert. denied, 420 U.S. 973
(1975).

66 American Petroleum Inst. v. OSHA, 581 F.2d 493 (5th Cir. 1978), affd
sub m;m. Industrial Union Dep’t v. American Petroleum Inst, 100 S. Ct. 2844
(1980).
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granted certiorari in most of the important recent cases.®” If the
Court continues this practice, agencies and litigants will at least
have some assurance that administrative programs will not remain
in flux indefinitely. Even this, however, may not be enough when
the agency is operating under a statutory deadline. For example,
although the District of Columbia Circuit in 1975 strongly intimated
that EPA had authority to promulgate uniform national effluent
limitations for categories of existing industrial sources mandating the
application of the best practicable technology economically achiev-
able by July 1, 1977, the Eighth Circuit held that EPA had no
such authority.®® EPA nevertheless adhered to its original position
and received favorable rulings on this point from six other cir-
cuits ™ before the Supreme Court finally granted certiorari in one
of the cases and ruled in EPA’s favor.™® It was thus not until
February 23, 1977—five months before the technology was to be
in place—that EPA’s authority was definitively established. Be-
cause EPA had not always insisted during the pendancy of the
litigation that its uniform guidelines be incorporated into indus-
trial-waste discharge permits, it was impossible for many of the
sources to comply with the 1977 deadline.”® Congress ultimately
amended the Act to give those companies that had been litigating

67 See, e.g., Industrial Union Dep’t v. American Petrolenm Inst., 100 S. Ct
2844 (1980); United States v. Ward, 100 S. Ct. 2636 (1980); E.I. du Pont de
Nemours & Co. v. Train, 430 U.S. 112 (1977); Union Elec. Co. v. EPA, 427 U.S.
246 (1976); Train v. Natural Resources Defense Council, Inc., 421 U.S. 60 (1975).

68 Natural Resources Defense Council, Inc, v. Train, 510 F.2d 692 (D.C. Cir.
1975).

69 CPC Int'l v. Train, 515 F.2d 1032 (8th Cir. 1975).

70 American Petroleum Inst. v. EPA, 540 F.2d 1023 (10th Cir. 1976), cert.
denied, 430 U.S. 922 (1977); American Frozen Food Inst. v. Train, 539 F.2d 107
(D.C. Cir. 1976); Hooker Chem. & Plastics Corp. v. Train, 537 F.2d 620 (2d Cir.
1976); E.I. du Pont de Nemours & Co. v. Train, 541 F.2d 1018 (4th Cir. 1976),
aff d in relevant part, 430 U.S. 112 (1977); American Meat Inst. v. EPA, 526 F.2d
442 g 7th Cir. 1975); American Iron & Steel Inst. v. EPA, 526 F.2d 1027 (3d Cir.
1975).

71 E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112 (1977).

72 During this time, EPA and the states that had permit-writing authority had
been issuing permits pursuant to 33 U.S.C. §1342(a)(1) (1976), which allowed
the permitting authority, prior to implementation of the national effluent limitations,
to apply “such conditions as the Administrator determines are necessary to carry
out the provisions of this Act.” See W. Robcers, ENVIRONMENTAL Law §4.11
(1977). Each permitting action, however, could be appealed to the Administrator
for an adjudicatory hearing, and ultimately for review in a court of appeals, see
Marathon OQil Co. v. EPA, 564 F.2d 1253 (9th Cir. 1977); United States Steel
Corp. v. Train, 556 F.2d 822 (7th Cir. 1977), where the technological questions
that were settled in the litigation over the national standards could be relitigated
on a case-by-case basis. Not surprisingly, many of the permits issued during the
interim period were not as stringent as the national effluent limitations would have
required. See La Pierre, Technology-Forcing and Federal Environmental Protec-
tion Statutes, 62 Iowa L. Rev. 771, 822 (1977).
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