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BY ADMINISTRATIVE AGENCIES 

Ernest Gellhorn * 

W HEN the Government focuses adverse publicity on named 
parties, the consequences to such parties can be disastrous. 

Perhaps the most notorious examples of governmental abuse of 
adverse publicity occurred during the McCarthy era, when press 
releases and congressional committee hearings assailed with legal 
impunity the patriotism and integrity of many persons. Publicity 
released by administrative agencies can also have a devastating 
impact; in extreme instances, such as the Food and Drug Admin­
istration's announcement of botulin in certain cans of Bon Vivant 
soup/ agency publicity can financially ruin the affected party. 

"Adverse agency publicity," as used in this Article, refers to 
affirmative measures taken by an agency which, by calling public 
attention to agency action, may adversely affect persons identified 
in the publicity. Agencies may or may not intend their publicity 
to have an adverse impact. In the Bon Vivant case, the Food and 
Drug Administration was chiefly concerned with warning the 
public of an imminent threat to life. In other cases, agencies such 
as the Equal Employment Opportunity Commission 2 or the Cost 
of Living Council 3 have used adverse publicity in the absence of, 
or in preference to, statutorily-authorized enforcement powers. 
The effect of both uses of adverse publicity is, however, the same: 
a deprivation is imposed on the affected party, without articu­
lated standards or safeguards.4 
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This Article is based on a report prepared for the Administrative Conference 

of the United States, which was also the basis for Conference Recommendation 

No. 73-I (adopted June 8, I973), reprinted in 4I U.S.L.W. 2684 (June I9, I973). 

1 See p. 1413 & note 134 infra. 
2 See pp. I398-401 infra. 
3 See pp. 1403-06 infra. 
4 Adverse agency publicity is som ewhat akin to prosecutorial discretion, which 

has captured center stage in the study of informal discretion. See, e.g., K. DAVIS, 
DISCRETIONARY JusncE: A PRELIMINARY INQUIRY ( 1969); Sofaer, Judicial Con­
trol of Informal Discretionary Adjudication and Enforcement, 72 CoLUM. L. REV. 
I 2 93 (I 9 7 2). In fact, the publicity decision is indistinguishable from prosecu­
torial discretion in the sense that most administrative agencies have neither de­
veloped nor even considered criteria for determining the proper scope and nature 
of adverse publicity. 

67 



68 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

The first part of this Article is a survey of the uses of ad­
verse publicity by administrative agencies, based on an empiri­
cal study of the publicity practices of particular agencies. Part 
I dra\vs on interviews with agency staff and "victims" of ad­
verse publicity,5 on perusal of numerous press releases and dis­
tribution lists, on observation of news conferences ahd back­
ground briefings, and on analysis of agency regulations. Part II 
suggests that many problems created by adverse publicity can be 
ameliorated by expressly developing agency policy through rules 
and practices which guide agency discretion in choosing when 
and how to issue adverse publicity. The Article also discusses the 
possibilities for external control by means of judicial review and 
statutory reform when internal controls prove inadequate. 

I. THE USES OF ADVERSE AGENCY PUBLICITY 

A. The Various Roles of Adverse Publicity 

Administrative agencies use adverse publicity for several 
reasons. Publicity may inform the public as \Veil as regulated 
parties about the agency's mission, policies, and performance; 
it may warn the public of imminent harm; and it may serve to 
punish or deter law violations. 6 

I. Information and lVanzing.- The primary function of 
agency publicity is to announce administrative policy or action. 
Its rationale is generally stated as "the public's right to know." 
1\Iore particularly, such agency publicity seeks to inform the 
public and regulated persons about government programs and 
policies so that they can use this information substantively (as 
direct users) or politically (as voters). Authoritative agency pub­
licity may call information to public attention when it would 

Adverse agency publicity, on the other hand, should be distinguished from an 
agency's decision to permit public access to its records, which is governed by 
separate criteria contained in the Freedom of Information Act, 5 U.S.C. § 552 
( 1970). See pp. 1421- 23 infra. See generally I'\ote, The Freedom of Information 
Act and the Exception for Intra-Agency Memoranda, 86 HAR\' . L. REv. 1047 (1973). 

5 Many of the· insights in this Article concerning internal agency policies are 
gleaned from interviews with agency personnel who will not be cited in order to 
protect confidences and facilitate future investigations. When this is the case, no 
authority will be given and reliance must be placed upon the scope and thorough­
ness of the author's research, the accuracy of the responses he received, and, of 
course, his integrity . 

6 Such categorization does not, of course, imply mutual exclusivity. One re­
lease of publicity may fall into both categories. Moreover, this Article analyzes 
only adverse uses of publicity; many issuances of publicity, particularly where 
they are informational, are unlikely to have a significant adnrse impact. 
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otherwise be ignored. In addition, publicity assists administrative 
enforcement, since regulated parties are likely to comply once 
informed of agency policy. Furthermore, publicity may aid ad­
ministrative efficiency, since one news release or conference may 
anticipate questions which the media or others would ask. And 
fairness is served by providing advance notice to those affected 
by agency policy. 

One aspect of agency dissemination of information deserves 
special attention: a major function assigned many agencies is to 
warn the public of imminent harm to health and safety, of lurking 
danger to individual economic well-being, or of failure to observe 
other statutory standards. To the extent that this warning role 
is controversial, it is only because of the possibility of additional, 
unmerited harm to the subjects of the warning.7 It is generally 
accepted that warnings of serious and imminent physical or 
economic harm are desirable and necessary. The problem is de­
termining when the seriousness or imminence of harm to the 
public justifies the risks inherent in the use of adverse publicity. 

2. Sanction.- Much agency publicity identifying individuals 
or firms and thus likely to have an adverse impact is intended only 
to warn or inform the public; the harm occurs because public­
ity is a "gross" informational or warning tool. Occasionally pub­
licity which informs or warns also functions to punish law vio­
lators, to deter unlawful conduct, or to force a transgressor to 
negotiate and settle. In such cases, the adverse publicity func­
tions as a sanction.8 Infrequently, agency publicity is issued 
solely for its sanctioning effect.9 When the adverse impact is 
ancillary and unintended, the harm to the named individuals or 
firms is a cost of obtaining the information and warning benefit 
quickly and cheaply. When the impact is ancillary and intended, 
the harm may be offset by the need to protect the public; often 
other measures, if any, would be ineffective. Adverse publicity 
designed solely as a sanction may ultimately protect the public, 
but it does not carry the additional weight supporting publicity 
designed also to inform or warn. 

7 See, e.g., p. 1413 & note 134 infra (FDA warning about Bon Vivant vichys­
soise). 

8 The coercive effect, if any, of agency publicity depends on four factors: (1) 
the degree to which the public disapproves the conduct being condemned; (2) the 
importance of a good reputation to the person or firm against whom the publicity 
is directed; (3) the extent to which the adverse public impact will affect conduct 
beyond respondent's offensive activity; and (4) the likelihood that adverse agency 
publicity will reach the public. 

9 See, e.g., pp. 1398-401 infra (discussion of EEOC). On rare occasions such 
publicity is malicious and issued solely for the purpose of injuring the named 
party. Cf. Barr v. Matteo, 360 U.S. 564 (1959) (allegation of malice does not over­
ride absolute immunity of government official from tort liability). 
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B. Agency Use of Publicity to Inform and lVarn 

1. The Public Health Service and the Cigarette Contro·versy. 
-On occasion the Public Health Service (PHS) 10 relies heavily 
on the use of adverse publicity to inform and warn the public of 
serious dangers to community health. As with the ''Surgeon Gen­
eral's 1964 Cigarette Report," II its focus is likely to be on a 
particular hazard and its warning may adversely affect an entire 
industry. Admittedly, such publicity puts no individual firm at 
a competitive disadvantage, and an industry has "strength in 
numbers" that enables it to combat more vigorously the agency 
assertions. Yet the losses which may result from adverse agency 
publicity directed toward an entire industry are likely to be 
great, and concentrated public attention heightens the need for 
carefully conceived and well-articulated procedures. 

Like most administrative agencies, the PHS is not specifically 
authorized to issue adverse publicity; I:! it relies on an implied 
authority to inform and warn the public about perils to public 
health. \\rhile this reliance does not seem misplaced, it does 
underscore the fact that Congress has not addressed the issue of 
PHS publicity. ~lore serious is the fact that no HE\r regula­
tions govern publicity efforts of the type associated with the PHS 
Cigarette Report.I 3 Indeed, no regulations authorized the is­
suance of such a report in the first place. Admittedly, HE\Y's 
Assistant Secretary for Public Affairs has since prepared a mas­
sive manual which sets forth bureaucratic rules governing HE\V 
"communications programs." 14 This manual establishes an elab­
orate internal review and clearance procedure for press releases 
and news conferences, seeking to assure that HE\V speaks with 

10 References to the PHS in this Article are limited to comments on its re­
sponsibility for investigating smoking, which had been in the office of the Surgeon 
General and which is currently in the Center for Disease Control of the Health 

Sen·ices and Mental Health Administration. See U::-;Ino STATES GovER::-;MENT 

0RGA:"UAno::-; MA:"UAL 19i2-73, at 217 (I972). 
11 AonsoRY Co:r.n.I. TO THE St:RGEO:\" GE:"ERAL OF THE PuBLIC HEALTH SERVICE, 

S::.IOKI::-;G A::-;o HEALTH ( 1964) [hereinafter cited as PHS CIGARETTE REPORT]. 
12 The Secretary of HEW is now authorized to issue annual reports to inform 

Congress of current developments on smoking and health, and also to make legisla­

tive recommendations. IS U .S.C. § 1337(a) (1970), as amended, IS U.S.C.A. § 
1337(c) (Supp. 1973). The PHS is also granted ambiguous authority to release 
information relating to public health, including weekly reports on health conditions 

as well as reports of other pertinent health information. 42 U .S.C. § 247 (1970), 

as amended, 42 U.S .C.A. § 229 (Supp. 1973). 
13 HE\\' regulations apply to the PHS: "[u]nified direction of [PHS' constit­

uent public health serdce] agencies is the responsibility of the Assistant Secretary 
for Health [of HE\\']." UNITED STATES GOVERNMENT ORGANIZATION MANUAL 

1972-73, at 215 (1972). 
14 HE\\', DEPT. STAFF ~1A::-;l'AL: PUBLIC AFFAIRS MA.'\AGEMENT SYSTEM, HEW 

T::\-72.1, ch. 3-10 (1972). 
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one voice. But it gives no guidance on when a news release should 
be issued, what pitfalls should be avoided, what information 
should be included, or what requirements of notice and fairness 
should be met. And although they are no longer confidential, 
staff manuals are not readily available to the public. 

Although the PHS campaign against cigarette smoking is in 
many respects sui generis, it affords an interesting illustration of 
how the exigencies of publicity can interact with and even control 
substantive policy. Government publicity first connected smoking 
with lung cancer in the mid-195o's, when the Census Bureau sug­
gested that a drop in cigarette smoking was due to fear of lung 
cancer. Earlier antismoking publicity had been almost solely the 
work of medical journals and, later, of the American Cancer 
Society, a private nonprofit organizationY> In June 1956, a sci­
entific study group was formed under the Surgeon General's spon­
sorship, and after appraising sixteen studies, it concluded that a 
definite relationship existed between excessive cigarette smoking 
and lung cancer. One year later, the PHS officially concluded that 
increasing and consistent evidence had demonstrated that exces­
sive smoking was a cause of lung cancer and undertook to edu­
cate the public about the dangers of smoking.16 

The industry was not long in responding. As early as January 
1954, it had created the Tobacco Industry Research Committee 
to investigate the causes of lung cancer. During its first five years 
the committee received over $3 million in research grants and 
devoted most of its efforts to countering antismoking reports. The 
committee contended that the alleged statistical correlation be­
tween smoking and lung cancer was insignificant and that until 
the causative agents could be identified, the case against smoking 
cigarettes could not be made. 17 
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The effectiveness of the industry's campaign spurred further 
government action. In 1962 the Surgeon General announced, with 
the President's approval, the formation of an advisory committee 
composed of "outstanding experts who would assess available 

15 Luther Terry Glances Back, MEDICAL OPINION & REv., July, 1972, at 33· 
16 For recountings of the PHS effort, see PHS CIGARETTE REPORT 7-8; FTC, 

STATEMENT OF BASIS AND PURPOSE OF TRADE REGULATION RULE FOR PREVENTION OF 

UNFAIR OR DECEPTIVE ADVERTISING AND LABELING OF CIGARETTES IN RELATION TO 

THE HEALTH HAZARDS OF SMOKING 8-24, reprinted in 29 Fed. Reg. 8327-32 (1964) 

[hereinafter cited as FTC CIGARETTE STATEMENT]. 
17 For descriptions of industry counterefforts, see HousE COMM. ON GovERN­

MENT OPERATIONS, FALSE AND MISLEADING ADVERTISING (FILTER-TIP CIGARETTES), 

H.R. REP. No. 1372, 85th Cong., 2d Sess. 3 (1958); Wegman, Cigarettes and 
Health: A Legal Analysis, 51 CORNELL L.Q. 678, 682-83 (1966); Whiteside, The 
Reporter at Large- A Cloud of Smoke, THE NEw YORKER, Nov. 30, 1963, at 67; 

NEWSWEEK, Nov. 18, 1963, at 61-66; N.Y. Times, Jan. 4, 1954, at 1, col. 6; id. 
at 15, col. 2. 
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knowledge in the area (smoking and health) and make appropri­
ate recommendations." To enhance the prestige of its findings 
and to avoid charges of PHS dominance, the advisory committee's 
independence from the PHS was noted both in government press 
releases and in the PHS Cigarette Report, which the committee 
drafted. "Nevertheless, the media realistically treated the study 
as a government project. 18 

\Vhat disturbed the tobacco industry more than the report's 
governmental source was the confusion surrounding the nature 
of the report and its supporting evidence. The media presented 
the PHS Cigarette Report to the public as the conclusion of a 
distinguished scientific panel which had undertaken clinical studies 
and collected new data. 10 In fact, the PHS Cigarette Report was 
not based on new or independent investigations of the causes of 
cancer or of the effect of smoking on health. The advisory com­
mittee conducted no experiments or clinical studies, collected and 
evaluated no new statistical data, and examined no smokers, non­
smokers, or cigarettes; it merely evaluated the many earlier 
studies which had examined the relationship between smoking 
and health.::!o 

Although the PHS Cigarette Report and the accompanying 
government information releases revealed the study's limited 
basis/1 the process by which the study was conducted and the 
procedures for its release explain the misleading media cover­
age. The committee operated in strictest secrecy during the two 
years the study was in progress. Formal meetings were held in 
an underground chamber in the bombproof Library of ::\Iedicine, 

18 For accounts of the establishment of the committee, see FTC CIGARETTE 
STATEMEXT 13-24; PHS CIGARETTE REPORT 7-8. See also Greenberl-!, Tobacco and 
Health, PJIS Sets Up Rules for Study Committee, 137 Sci. 328 (1962). 

19 See, e.g., .:\EWSWEEK, Jan . 20, 1964, at 48-so; Washington Post, Jan. I2, 
1964, at 1, col. s. But see .i'J.Y. Times, Jan. 12, I964, at I, col. I. 

20 This was no small undertaking, and the tobacco industry cooperated in 
supplying the committee with "favorable" reports. Thousands of articles on smoking 
and health were reviewed, and the report is a summary of the findings and studies 
which the committee accepted. 

A scientific study which examines and evaluates a large group of prior studies 
may be a major event, since drawing together the results of previous experiments 
will often support new and stronger statements. The difficulty of making such an 
argument about the PHS Cigarette Report is that many of the supporting studies 
had already sought to link the prior literature, and some of the earlier analyses which 
were not constrained by a "committee format" seemed more persuasive than the 
PJ-IS Cigarette Report. Even more serious is the fact that the report made no 
significant effort to fill in data gaps or to validate critical results where the evidence 
was not corroborated or the conclusions were questionable. The PHS Cigarette 
Report, therefore, is more properly described as a major political or public relations 
event in the regulation of cigarettes than as a scientific breakthrough. 

21 See PHS CIGARETTE REPORT 1-8. 
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and special keys were needed to operate the elevators leading to 
the meeting room. The committee secured its records in locked 
subterranean vaults and refused to entrust the combinations to 
any single committee member. When publishing the committee's 
findings, the Government Printing Office followed the rules gov­
erning classified documents. The report itself was released in a 
dramatic manner. Prepublication stories about its contents , some 
traceable to PHS officials, were circulated. The report was for­
mally released on a Saturday, traditionally a slow news day, ap­
parently to obtain maximum coverage in widely-read Sunday pa­
pers. Finally, "presidential" rules were imposed on the release of 
the report: each reporter received a copy as he entered the con­
ference room and was allowed to read it, but he was then obliged 
to remain for the news conference. Afterwards the newsmen, in 
Surgeon General Terry's words, "virtually exploded" from the 
auditorium to get the news out. In light of this melodramatic 
setting, it is not surprising that newsmen lost sight of the nature 
of the report or its limited basis. l\1any members of the public 
were thus led to believe that the PHS Cigarette Report contained 
important new evidence which conclusively "proved'' that ciga­
rette smoking caused cancer. 

PHS secrecy together with occasional leaks of stories- some­
times on the secrecy itself- functioned to build public interest 
and to create an aura of invincibility which obscured the report's 
limitations.:!:! The secrecy was designed to increase the report's 
visibility and stature, but it was accomplished by sales efforts 
which are acceptable in the marketplace but which are of doubt­
ful legitimacy when used by a government information office. And 
it was done at the "expense" of a substantial industry; cigarette 
sales slumped sharply after the report was released in 1964.:!3 

Of course, this result was consistent with PHS policy aims. 
PHS had created the study committee and sponsored the report 
in order to warn the public of imminent peril to its health, and 
the report concluded that the public health was endangered by 
cigarette smoking. The adversely affected industry was given 
"due process rights" including an opportunity to be heard: it sug­
gested members for the study panel and exercised a practical veto 
over some appointments; it presented evidence by submitting re­
ports and commenting on others; and the adverse publicity did 
not issue until the agency had made a thorough decision based on 
all the available evidence. Thus, one might argue that at worst 
the false impression created by the PHS publicity procedures was 

22 See Luther Terry Glances Back, supra note 15. 
23 See ToBACco RESEARCH CouNCIL, ToBAcco· CoNSUMPTION IN VARIOUS CouN­

TRIES, RESEARCH PAPER No. 6, at 64 (2d ed. D. Beese 1968). 
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"harmless error," and that at best it was an act of statesmanship 
resulting in substantial public benefit. This argument, of course, 
depends primarily on one's agreement with the report's underly­
ing findings. But even one who agrees with the aims of the PHS 
and its report 24 must be troubled by its deliberate attempt to 
oversell a narrow product. 

The PHS Cigarette Report episode thus raises many of the 
issues involved when an agency uses adverse publicity to inform 
or warn. The PHS does not have law enforcement duties and 
its publicity was not designed as a threat or intended as a sanction. 
The publicity was intended solely to warn and inform and yet it 
had significant adverse effects on the industry involved. 

2. The Federal Trade Commission.- It is not surprising that 
the Federal Trade Commission (FTC), as the procedural ''point 
man" of federal administrative law, has developed the most so­
phisticated publicity policies and practices of the regulatory and 
executive agencies examined in this study. Its authority to issue 
press releases has been questioned and upheld,25 and its policies 
are carefully articulated in continually evolving agency rules, 
manuals, and guidebooks. 26 

In general, FTC publicity policy is both sensible and sensitive. 
Although still subject to considerable external criticism and not 
immune from embarrassing mistakes, its policies represent a 
thoughtful attempt to balance administrative efficiency, the pub­
lic's need for warning, and private interests. The FTC public 
information office has prepared a pamphlet fully advising Com­
mission personnel and outsiders about its publicity policies,27 

and its publicity procedures serve as a guide for other adminis­
trative agencies. 

Early critics of the Commission challenged, on statutory and 
constitutional grounds, its right to make complaints public and to 
hold public adjudicatory hearings. 28 These challenges were easily 
repulsed, and in light of the Freedom of Information Act 29 they 
now have a quaint ring. The more serious challenge has been to 
the Commission's practice, adopted in r9r8, of issuing a press 

24 For an expression of the author's views on the PHS Cigarette Report and on 
government regulation of cigarette advertising, see E. Gellhorn, Braking the 
Cigarette Habit, 3 ]. CoNs. AFF. 145 (1969). 

25 See FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308 (D.C. 
Cir. 1968). 

26 See, e.g., FTC, PuBLIC INFORMATION PoLICY GUIDEBOOK (1972) [here­
inafter cited as FTC PuBLICITY GuiDEBOOK]. 

27 ld. 
28 See E. Griffiths Hughes, Inc. v. FTC, 63 F.2d 362, 363 (D.C. Cir. 1933); 

ATTORNEY GENERAL'S COMM. ON ADMINISTRATIVE PROCEDURE, MONOGRAPH ON FED­
ERAL TRADE CoMMISSION, S. Doc. ~o. 186, 76th Cong., 3d Sess., pt. 6, at 14 (1940). 

29 5 U.S.C. § 552 (1970); see pp. 1421-23 infra. 
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release immediately upon filing a complaint/0 copies of which 
are presently mailed to over 1 ,ooo publications and to approxi­
mately 2o,ooo subscribers on the FTC's general distribution list. 
Because FTC investigations of individual firms are made public 
only if they lead to the filing of a complaint, press releases ac­
companying such complaints make up nearly all the agency's ad­
verse publicity.31 

30 See, e.g., FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 
IJIO n.3 (D.C. Cir. I968); 1925 FTC ANN. REP. 23; T. BLAISDELL, THE FEDERAL 
TRADE COMMISSION: AN EXPERIMENT IN THE CoNTROL OF BusiNEss 83, 86-89 
(I932). But cf. ATTORNEY GENERAL's CoMM. ON ADMINISTRATIVE PROCEDURE, 
MONOGRAPH ON SECURITIES AND EXCHANGE COMMISSION' S. Doc. No. IO, nth 
Cong., ISt Sess., pt. IJ, at 53 (I94I). See also FINAL REPORT OF THE ATTORNEY 
GENERAL'S COMM. ON ADMINISTRATIVE PROCEDURE, s. Doc. No. 8, nth Cong., 

1st Sess. I35-36 (I941). 
In Cinderella, the District of Columbia Circuit upheld the Commission's prac­

tice of issuing a press release upon filing an adjudicative complaint. While the 
court could not point to any explicit delegation of authority, it relied upon § 5 
of the FTC Act, IS U.S.C. § 45(a) (1) (I97o) ·, which charges the Commission with 
eliminating unfair and deceptive business practices in order to protect the public, 
and upon § 6(f), IS U.S.C. § 46(f) (I97o), which authorizes the FTC to release 
information as it deems expedient in the public interest. From this statutory 
structure the court concluded that 

the Commission, acting in the public interest, [has authority] to alert the 
public to suspected violations of the law by factual press releases whenever 
the Commission shall have reason to believe that a respondent is engaged 
in activities made unlawful by the Act which have resulted in the initiation 
of action by the Commission . The press releases predicated upon official 
action of the Commission constitute a warning or caution to the public, the 
welfare of which the Commission is in these matters charged. 

404 F.2d at 13I4. One judge, while concurring in this reading of the FTC's author­
ity, admonished the Commission to exercise its discretion in issuing releases. !d. 
at I3 2o-2 2 (Robinson, J ., concurring). 

31 The FTC occasionally also uses publicity in conjunction with its formal 
cease-and-desist orders. That is , it requires respondents to publicize their past 
misdeeds by what is called "corrective advertising." See, e.g., ITT Continental 
Baking Co., [ I97o-1973 Transfer Binder] TRADE REG. REP. U 19,68I, at 2I,727 
(F.T.C. I97I); Note, Corrective Advertising- The New Response to Consumer 
Deception, 72 CoLUM. L. REv. 415 (1972); Note, "Corrective Advertising" Orders 
of the Federal Trade Commission, 85 HARV. L. REv. 4n (1971). While it has been 
asserted that this is a publicity sanction imposed by the agency , see Lemke, Souped 
Up Affirmative Disclosure Orders of the Federal Trade Commission, 4 J.L. REFORM 
180, 19o-93 (1970), these orders involve the FTC's substantive enforcement powers 
under § 5 of the FTC Act. Since they are subject to judicial review and are not 
imposed prior to an adjudicative hearing, they do not raise the same issues as does 
publicity of complaints. 

Similar enforcement techniques have also been relied on by other agencies . See, 
e.g., J.P. Stevens & Co ., 1971 CCH NLRB Dec. IT 23,079· See also NLRB v. Express 
Pub!. Co., 312 U.S. 426 (I941) (employer violating NLRA required to post com­
pliance notice in conspicuous place); Bilyeu Motor Corp., 161 N.L.R.B. 982 (1966), 
enforced, 39I F.2d 928 (5th Cir. I968). Comparable orders relating to the distinc­
tive regulations of their agencies are also required by the Department of Agri­
culture and the SEC. See, e.g., In re Mickelian Sales Co., 30 Agri. Dec. 830 (1971); 
SEC Release No. 34-7920, JI Fed. Reg. 10,o76-77 (I966) . 
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The FTC rules provide for the filing of two types of com­
plaints: one for use in consent procedures, the other for use in 
adjudicative procedures. The former, which are governed by 
Part II of the FTC's rules, are known as "Part II" or "proposed" 
complaints.32 They are only tentatively approved by the Com­
mission; before a matter in which such a complaint has been 
filed is assigned to an administrative law judge for hearing, the 
respondent is given an opportunity for extra-adjudicative settle­
ment, usually by negotiation of a consent order.3~ Part II com­
plaints are not only public documents, they are also regularly ac­
companied by Commission-approved press releases. If a proposed 
complaint does not produce a negotiated settlement, the matter in 
which it was filed is returned to the Commission for approval and 
issuance of an "adjudicative," or "Part III," complaint. Unless 
the matter in which it is filed has for some reason escaped the 
Part II procedure and its attendant publicity, a Part III com­
plaint is not accompanied by a press release.34 Thus, whenever it 
first becomes a matter of public information, every FTC com­
plaint is deliberately publicized through a press release. In par­
ticularly significant cases, the Commission wiii hold a press con­
ference as well. 

According to the FTC, routine use of press releases and fre­
quent use of background briefings ensure accurate, fair news 
coverage. Reporters have access to authoritative interpretations 
of agency actions by responsible FTC officials and are less likely 
to misread the cryptic legal language of the complaint. 1\lore­
over, such publicity practices are the most efficient means of 
funneling all inquiries to one place at one time. In press releases 
and at briefings, FTC officials scrupulously avoid comments likely 
to prejudice the respondent's case, and they are careful to point 
out that there has been no adjudication; the charges must still be 
proved before an administrative judge, reviewed by the Commis­
sion, and perhaps reviewed by the courts as wel1. 3

;; l\Iany re-

32 See r6 C.F.R. § 2.31 (1973); FTC PUBLICITY GuiDEBOOK 3-4. 
33 16 C.F.R. §§ 2.31-.34 (1973). However, there are many variations on this 

scenario. See, e.g., N'ational Housewares, Inc., 73 F.T.C. 287 (1968) (consent order 
negotiated after issuance of adjudicative complaint). See also See burg Corp. v. 
FTC, 1966 Trade Cas. U 7I ,955 (E.D. Tenn.) (holding that FTC did not have to 
grant oral hearing or access to Commission memoranda during consent negotia­
tions). 

34 16 C.F.R. §§ 2.34(b) , 3 .II (1973); see FTC PuBLICITY GuiDEBOO K 2. 
35 \Vhenever the Commission's news release may invol\'e a charge of a Jaw 

\;o)ation or could be so interpreted, the FTC includes the following notice , high­
lighted by its inclusion in a black bordered box on the release: 

(::'\OTE: The FTC issues a complaint when it has "reason to believe" that 
the law has been violated. Such action does not imply adjudication of the 
matters alleged.) 

See, e.g., FTC PUBLICITY GuiDEBOOK 26. This notice, or one similar to it, has 
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spondents believe, however, that FTC press releases and briefings 
obscure the tentative nature of the charges filed, especially in the 
case of Part II complaints.3

(j Often the media treat the filing of 
a complaint as if it were a final adjudication, and the public as­
sumes that "where there's smoke there's fire." 37 

These and other problems are illustrated by the Commission's 
erroneous adverse publicity regarding duPont's antifreeze Zerex. 
On November 25, 1970, the FTC issued a Part II complaint 
charging that an advertisement in which Zerex's ability to stop 
radiator leaks was demonstrated by punching holes in a can of the 
product was false and deceptive.38 According to the proposed 
complaint, the advertisement both misrepresented the product's 
leakstopping ability and failed to warn that the antifreeze might 
damage a car's cooling system. Encouraged by an FTC news 
conference, the press gave widespread coverage to the charges. 

been included in FTC publicity releases since its news practices were challenged 
in FTC v. Cinderella Career & Finishing Schools , Inc., 404 F.zd 1308 (D.C,. Cir. 
1968). 

A random review of media reporting of FTC releases indicates that the notice 
is only occasionally included in the published report. On the other hand, most 
newspapers wiii contact the named respondent and include its denial in the story. 
Frequently, however, the paper also seeks out the response of FTC staff personnel. 
For iiiustration of the resulting "trial by press release," see Washington Post, Aug. 
18, 1972, at D8, col. 7 (FTC complaint against Korvette alleging deception in 
home remodeling). 

36 One major advertising executive, whose firm produced the Zerex commercial, 
recently excoriated the FTC's publicity policies: 

"You wake up one morning to find that you are clobbered on the TV 
broadcasts and in the headlines," Tom Dillon of Batten, Barton, Durstine 
& Osborn (BBDO) told a conference of advertising officials. Not only is 
there no warning, he said, but there is a "presumption of your guilt with all 
the weight of the U.S. Government ... overnight your business and repu­
tation are damaged, and quite possibly destroyed." 

NEWSWEEK, June 4, 1973, at 84, 89. The charge is inaccurate, however, if it is 
meant to describe current FTC practices. 

Respondents also object to the FTC's refusal to permit them to reply in agency 
press releases or at agency news briefings to charges made against them. The ob­
jection seems a weak one, however. The FTC always informs respondents before 
it files charges, and advises them in advance of its intentions concerning press 
releases and news briefings. FTC procedures certainly do not unfairly surprise the 
affected parties, and fairness would hardly seem to require the agency to provide 
respondents with a free public platform, especially since most are large corporations 
fully capable of reaching the public with their side of the story. In fact, respond­
ents often issue their own releases, hold press conferences, and counter the Com­
mission with advertising- a public information device unavailable to the FTC. 
In any event, the Commission itself wiii publicize the firm's formal answer when 
filed, unless a respondent wishes otherwise. 

37 Besides being unfair to the respondent, such premature publicity may, by 
solidifying the agency's stance on the matter, make it difficult for the Commission 
to negotiate a later settlement. 

38 E.I. duPont deNemours & Co., [1970-1973 Transfer Binder] TRADE REG. REP. 
n 19,395 (F.T.C. 1970). 
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National television news programs carried the story and broad­
cast interviews with high-ranking FTC personnel. A year later 
the Commission, having concluded that Zerex was an effective 
leakstopper and that duPont had withdrawn the damaging for­
mula from the market before the FTC issued its proposed com­
plaint, withdrew the most serious charges against the company 
and aiieged only that duPont had marketed a potentiaily harm­
ful product for a time without clearly disclosing the hazard. 39 

The FTC held no news conference to publicize its staff's error, and 
the press paid little attention to the modified charges.40 

\Yhile the problems posed by FTC publicity are in many 
respects typical of administrative publicity in general, since most 
agencies regularly publicize every significant formal action,41 

certain factors make the Commission's publicity practices for 
proposed complaints particularly questionable. The Zerex inci­
dent is not unique. The Commission frequently dismisses or 
alters Part II complaints before issuing final orders.42 The 
charges publicized are tentative and often are not even finaiiy 
entered as FTC complaints in the publicized form. Every com-

39 E. I. duPont de:\emours & Co., [ 1970-1973 Transfer Binder] TRADE REG. REP. 
U 19,849 (F.T.C. 1971). The matter was mercifully ended in July 1972, when the 
FTC finally accepted a consent decree whereby duPont promised that it would 
not market any new automotive product unless it ( 1) pretests the product to 
determine if it can cause damage and ( 2) makes a clear disclosure if the answer 
to (1) is yes. E.l. duPont de:\emours & Co., [19io-1973 Transfer Binder] TRADE 
REG. REP. ~u 20,030, 20,075 <F.T.c. 1972). 

40 While duPont is unable to identify the injury caused by the Commission's 
erroneous charge- in part because the FTC complaint was filed at the end of the 
antifreeze selling season- it seems clear that the charges did injure the value of 
the Zerex trade name. Only occasionally is the "cost" of an FTC complaint readily 
identifiable. For example, when, on December 12, I 972, the Commission charged 
Xerox with unlawful monopolization, its stock dropped in value $8 that day. Wall 
Street Journal, Dec. I3, 1972, at 3, col. I; see Xerox Corp., [1970-I973 Transfer 
Binder] TRADE REG. REP. U 20,164 (F.T.C. Dec. I 2, 1972). 

41 The FTC and CAB are two examples. See Letter from Charles A. Tobin, 
Secretary of the Federal Trade Commission, to John F. Cushman, Executive Di­
rector, Administrative Conference, June 7, 1973; Letter from Whitney Gillilland, 
\'ice Chairman of Civil Aeronautics Board, to John F. Cushman, Executive Di­
rector, Administrative Conference, May 8, 1973. 

42 In fiscal 1972, the FTC issued 249 proposed (Part II) complaints; only 42 
adjudicative (Part III) complaints were docketed. Telephone Interview with 
Clara Hankins, Management Analyst, FTC, Feb. 14, 1973. Former Commissioner 
Elman once determined that one-third of the appeals decided by the Commission 
in I964 resulted in dismissals of the complaint. Elman, A Sote on Administrative 

Adjudication, 74 YALE L.}. 652, 653 (1965). 
Although questionable, these publicity practices do not rise to the level of un­

constitutional deprivations. Courts have approved such automatic publicity and 
summarily rejected due process claims. See, e.g., FTC v. Cinderella Career & 
Finishing Schools, Inc., 404 F.2d I308, 1315 (D.C. Cir. I968), discussed at note 30 
supra. 
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plaint is publicized, even when publicity serves no warning func­
tion. The Commission officially publicizes alleged illegal prac­
tices, sometimes long abandoned, before the respondent has a 
chance to be heard. Finally, in deciding whether to focus special 
public attention on a particular case by holding a news confer­
ence or using other special publicity techniques, the Commission 
occasionally appears to be influenced as much by the desire to 
enhance its political position as by legitimate policy considera­
tions.43 

The Commission's publicity practices are not without their 
defenders, however. Until recently, the FTC was known to con­
sumer groups and other critics as the "toothless old lady of 
Pennsylvania Avenue." Its current activist image and enhanced 
effectiveness are due in large part to its public relations efforts 
and, as the FTC's Information Officer correctly points out, a 
crucial factor has been the Commission's ability to supply and 
package "hard news." 44 Furthermore, despite frequent unsub­
stantiated complaints to the contrary by private attorneys, the 
FTC seldom uses adverse publicity as a threat or sanction. Media 
coverage of FTC actions probably depends on the intrinsic sig­
nificance of its complaints and not on an intent to sanction by 
using publicity. Even the nationally televised "burning demon­
stration," where former Chairman l\1iles·Kirkpatrick put a match 
to a dangerously flammable kerchief, was designed to warn the 
public about particularly dangerous goods widely distributed and 
available; it did not emphasize the manufacturer's or distribu­
tor's name.45 

43 Similarly, one may object to publicity which endeavors to promote the career 
of an administrative official. See, e.g., HousE CoMM. ON GovERNMENT OPERATIONS, 
AVAILABILITY OF INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES, H.R. 
REP. No. 2578, 85th Cong., 2d Sess. 28-29, 219-27 (1958) (press release on "biog­
raphy and human interest features" of Sinclair Weeks, Secretary of Commerce). 
Such publicity may, of course, benefit the agency, as former FBI director Hoover's 

personal integrity reflected on the FBI, saving the image of that formerly scandal­
ridden agency. See H. OvERSTREET & B. OvERSTREET, THE FBI IN OuR OPEN 

SociETY passim (1969). But cf. F. CooK, THE FBI NOBODY KNows 414 (1964). 
44 Interview with David Buswell, Information Officer of FTC, in Washington, 

D.C., Aug. 28, 1972; accord, ADVERTISING AGE, June 18, 1973, at 12, col. 3· 
45 The FTC's chronic inability to maintain file confidentiality poses another 

adverse publicity problem. For example, staff members upset with the Commis­
sion's decision not to investigate Volkswagen's alleged practice of selling used 
vehicles as new cars in the United States leaked this information to the media 
and some of Ralph Nader's associates. See E. Cox, R. FELLMETH & ]. ScnuLz, 
"THE NADER REPORT" ON THE FEDERAL TRADE CoMMISSION 85-86 ( 1969). The 
disclosure did not alter the Commission's apparent decision to close the investigative 
file, but it did have an adverse effect on the VW image and possibly its sales. 

In this situation the issues are no different than those posed in determining 
whether agency records should be open to public scrutiny. See generally Wellford 
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J. The Securities and Exchange Commission.- Securities and 
Exchange Commission (SEC) publicity policies have not escaped 
controversy, sometimes for using precisely the selectivity which 
critics accuse the FTC of lacking.46 To protect the investing 
public, the federal securities laws rely chiefly on ''full public 
disclosure" by persons selling securities of all information relevant 
to the investment decision, whether favorable or unfavorable.47 

The Commission's function is to give the investing public the 
information it needs to decide for itself whether a particular in­
vestment is desirable; it may be said with some truth that 
publicity is the essence of its statutory purpose. 

SEC procedures are simple and direct, especially when con­
trasted with the FTC two-part complaint process. The SEC 
issues only final complaints, nearly all of which result in sub­
sequent Commission orders. Thus, SEC practice protects re­
spondents from adverse publicity resulting from tentative charges 
likely to be withdrawn, and staff leaks to the press or competitors 
of regulated parties are rare. 48 Until recently, however, there 
was a dispute over the question of whether registrants and other 
regulated parties should have an opportunity to be heard before 
the SEC institutes proceedings against them which might result 
in adverse publicity. Registrants wanted the SEC to notify them 
of contemplated proceedings and allow them to negotiate a settle­
ment, or at least to make their views known, before it issued a 
complaint which is automatically publicized.49 In fact, as knowl-

v. Hardin, 444 F.2d 21 (4th Cir. 1971), noted in 85 HARV. L. REV. 861 (1972); 
pp. I42I-23 infra. To compound the issue, the FTC has recently begun to issue 
press releases announcing which persons sought and were granted access to FTC 
files under the Freedom of Information Act. See, e.g., FTC Xews Release (Apr. 
23, I973); FTC Procedures and Rules of Practice § 4.9(b) (IS), 38 Fed. Reg. 1730, 
I73I (I973) (information requests by nongovernmental agencies are public in­
formation). The Commission has not announced what policy reasons justify this 
new publicity practice. 

46 This Article suggests that such selectivity is proper, see p. I427 infra, but the 
criteria for determining what should be publicized should be made available by the 
agency. See pp. 1395-98 infra. 

47 The principal acts are the Securities Act of I933, IS U.S.C. §§ na-naa 
(I970); Securities Exchange Act of I934, IS U.S.C. §§ 78a-78hh (1970); and In­
vestment Company and Investment Advisers Acts of I940, IS U.S.C. §§ 8oa-I to 
8ob-2 I ( I97o). Under this authority, the SEC regulates the disclosure practices 
of thousands of corporate issuers and exercises broad, general authority over a 
diverse and complex industry whose central function is creating, marketing, and 
trading securities. 

48 This stands in stark contrast to the ethos of the FTC, see note 45 supra, 
probably because of the SEC's awareness of the cataclysmic effect adverse publicity 
can have on the corporations it regulates. 

49 See, e.g., Freeman, Administrative Procedures, 22 Bes. LAW. 89I, 894-96 
(I967); Lowenfels, Securities and Exchange Commission Investigations: The Xeed 

for Reform, 45 ST. JOH~'s L. REV. 57S. s8o (197I). 
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edgeable members of the private bar were aware, the SEC per­
mitted a potential respondent to submit his views in writing before 
a complaint was issued, and its staff would consider a settlement 
at that stage, although it could not formally negotiate until a 
complaint was filed. 50 \Vhile these procedures are defensible/)} 
it is inexcusable that the SEC did not publish them; they were 
published in the fall of 1972 after a series of interviews with SEC 
personnel for this study.52 

Another significant dispute concerns publicity associated with 
SEC disciplinary proceedings against broker-dealers.53 Congress 
has authorized the Commission to make such proceedings pub­
lic or private, as it chooses,54 and in practice the Commission 
holds many private hearings. 55 The chief objection to the Com-

50 Interview with Stanley Sporkin, Assistant Director, SEC Office of Enforce­

ment , in Washington, D .C., Aug. 15, 1972 . 
51 See Memorandum from SEC Division of Trading and Markets to \\'ells 

Committee, Mar. 9, 1972. See also p. 1390 supra (discussing FTC practices). 
52 SEC, Securities Act of 1933 Release No. 5310 (Sept. 27, 1972). See also 

ADVISORY COMM. ON ENFORCEMENT POLICIES AND PRACTICES, REPORT OF THE AD­

VISORY COMl\1. ON ENFORCEMENT POLICIES AI:\D PRACTICES 31 ( 1972) [hereinafter 
cited as \VELLS CoMMITTEE REPORT]. 

53 The case for private hearings is stated in Freeman, supra note 49, at 891, 
897. See also Freeman, A Private Practitioner's View of the Development of the 
Securities and Exchange Commission, 28 GEO. \VASIL L . REv. 18, 24 (1959). The 
contrary position is argued persuasively by another practitioner. See Letter from 

Arthur F. Matthews to Wells committee, May 23, 1972 , at q-19. The Wells com­
mittee recommended to the Commission that it 

adopt a procedure whereby it would issue a formal. but non-public, repri­
mand in those cases where public investors have not been injured and the 
Commission is sat isfied that the conduct which may have constituted a 
violation will not recur. 

WELLS COMMITTE£. REPORT iv , 30 ( recommendation 15) . Currently, the SEC 
publishes its decisions whenen·r it finds a violation, even if no sanction is imposed . 

See Ace Sec . Corp., SEC, Securities Exchange Act of 1934 Release No. 7442, at 4 
(Oct. 14, 1964); Merrill Lynch, Pierce, Fenner & Beane, 31 S.E.C. 494 (1950). 

54 Securities Exchange Act of 1934, § 22, 15 U.S.C. § 78v (1970). Except for 
the 1933 Act, which provides that all hearings "shall" be public, 1 s U.S. C. § nu 
(1970), all SEC statutes provide that hearings "may" be public. See 15 U.S.C. 

§§ 77ttt, i9S, 8oa-40, 8ob-12 (1970). 
55 Such privacy may seem anomalous when compared with the general ad­

ministrative practice of holding open hearings- particularly in the context of a 
statute aiming at "full disclosure"- but it is not unreasonable in light of the 
public's sensitivity to SEC charges against broker-dealers . Merely by making such 
charges public, the SEC might seriously injure a respondent, and the sanction of 
premature publicity might \Veil be more severe than any penalty the Commission 
would impose for the violation. Moreover, even if the charges are dismissed, the 
respondent may suffer irreparable harm, while the public secures no corresponding 
benefit. 

Because the Commission will hold a public hearing if all the respondents request 
one, see 17 C.F.R. § 20I.II(b) (1972), there is no danger that it will engage in 
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mission's methods of disciplining broker-dealers is that it has 
unpredictably changed its publicity policies with respect to such 
hearings and has regularly refused to make public the criteria 
governing its practices. The SEC originally held all disciplinary 
hearings in private; then, in 1957, it began holding most such 
hearings in public.56 Today, many- about one-third- proceed­
ings are again private.57 At no point has the Commission clearly 
stated the criteria upon which it decides whether to hold a public 
hearing; it has chosen instead to announce its policies in a few 
cryptic opinions. First among these was JV.H. Bell & Co.,58 a 
194 7 case in which the SEC ordered a public hearing because 
"information bearing on matters similar to some of the allegations 
... is already a matter of public record .... '' 59 The Com­
mission further explained its decision by invoking two vague 
tests: whether there was a public interest in the subject matter of 
the hearing and whether that interest outweighed the respondent's 
interest in privacy. 60 The SEC's next policy statement did not 
come until 1964, when in J.H. Goddard & Co.Gt it found evi­
dence of a substantial public interest in a disciplinary hearing 
because of the seriousness of the charges and the extent of the 
trading involved. 

In response to inquiries made during this study, the Commis­
sion released the following general internal guidelines: 62 

\\'here the statute allows, the Commission will ordinarily au-

Star Chamber tactics . On the other hand, the publicity "option" may be worse 
than the SEC sanction, so the protection of "going public" is likely to prove illu­
sory. In 1964, the ABA recommended that all disciplinary proceedings be private 
unkss the Commission determines, after allowing respondent a private hearing, 
that investor protection requires a public hearing. 89 A.B.A. REP. 135 ( 1964). 
The SEC has wisely rejected this invitation for a two-tiered hearing procedure. 
Cj. p. 1390 supra (FTC procedures). 

56 See Letter from Howard G. Kristol, Special Counsel to the SEC, to Ernest 
Gellhorn, Oct. 30, 1972. 

5 7 Interview with Stanley Sporkin, Assistant Director, SEC Office of Enforce-
ment, in Washington, D.C., Mar. 8, 1973. 

58 SEC, Securities Exchange Act Release ~o. 4039 (Dec. 17, 1947). 
50 /d. at 2. 

60 /d. 
6 1 41 S.E.C. 964, 965- 66 ( 1964). See also R.A. Holman & Co., SEC, Securities 

Exchange Act Release ::Xo. 7770 (Dec . 15, 1965), aff'd, 366 F.2d 446 (2d Cir. 1966), 
amended on rehearing, 377 F.2d 665, cert. denied, 389 U .S. 991 (1967). 

6 2 Memorandum from SEC to SEC Division Directors and Office Heads, Sept. 
1, 1970. In transmitting this memorandum to the author, the Special Counsel to 
the SEC Chairman emphasized 

that the Commission continues to make a separate determination in each 
case on the basis of the facts applicable to the particular case and that the 
iactors mentioned in the earlier memoranda [see notes 63, 6-t infra] con­
tinue to be relevant considerations. 

Letter from Howard G. Kristol to Ernest Gellhorn, Oct. 30, 1972. 
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thorize private proceedings in order to avoid unnecessary pub-
1icity and to afford respondents in administrative proceedings 
time to discuss settlement with the staff after the proceedings 
are authorized, except in those cases that involve a need to alert 
public investors to continuing practices or acts which would 
operate as a fraud on such investors. 

Additional staff memoranda approved by the Commission spell 
out the factors applied,63 and the latest , which is generally un­
available, is reprinted in the margin. 64 As it is thus articulated, 

63 Memorandum from Philip A. Loomis, Jr., Director, SEC Division of Trading 
and Exchanges, to SEC Regional Offices, June 10, 1957 (forwarding SEC approved 
Memorandum from Philip A. Loomis, Jr., to SEC, Feb. 28, 1957); Memorandum 
from Thomas W. Rae, Assistant Director, SEC Division of Trading and Markets, 
to SEC Staff Attorneys, Office of Enforcement, Dec. 22, 1964. Special Counsel 
Howard Kristol advises that these are the only internal memoranda dealing with 
the subject that have been circulated within the Commission and approved. 

64 The criteria currently applied by the Commission are set forth in Memoran­
dum from Stanley Sporkin, Assistant Director, SEC Office of Enforcement, Divi­
sion of Trading and Markets, to SEC Regional Offices, Aug. 23, 1967, as follows: 

I. All [regional office] memoranda [recommending a public or private hear­
ing] should briefly describe the current status and nature of registrant's 
business. This description should cover the type of securities traded and 
sold (listed, over-the-counter, seasoned, speculative, etc.); the nature and 
scope of registrant's principal activities (trader, retailer, underwriting 
activities, etc.); number of employees; selling practices (telephone, ad­
vertising, personal contacts, etc.); reputation and background of regis­
trants, including past violations and extent and nature of any public 
complaints; and any other relevant information which will provide the 
Commission with a general picture of the overall character of the regis­
trant and its activities. 

2. In making the determination as between public and private proceedings, 
you should consider both the factors enumerated in subparagraph 1 above 
as well as the overall nature and scope of the alleged violations. In 
particular, careful consideration should be given to the following factors: 
(a) whether the alleged violations involve any new theory or interpreta-

tion of the Federal securities acts or any rule or regulation there­
under; 

(b) the necessity of publicly disclosing to investors the existence and 
availability of civil remedies; 

(c) the necessity of alerting prospective and existing customers to the 
alleged activities of registrant. This determination must take into 
account whether the charged violators are still in the employ of 
registrant; whether registrant has taken corrective measures to in­
sure future compliance ; whether the NASD or the exchanges have 
taken any disciplinary action against registrant or its salesmen and 
if so, whether that action was publicly disclosed; whether registrant 
has undertaken restitution or extended other relief to aggrieved cus­
tomers; whether charged violators who are still in the employ of 
registrant are in a position to perpetrate further violations; and the 
character, nature and scope of the alleged violations; 

(d) the importance of alerting the industry to the fact that the Com­
mission has taken action with respect to the particular practices 
involved in the proceeding; and 

(e) the necessity of public disclosure where there is substantial indication 
that the respondents carried out other unlawful transactions with 
persons whose identities are unknown to the staff and where public 
proceedings might serve to uncover their identities (i.e., where books 
and records are incomplete and other similar situations). 

It should be clearly understood that this memorandum does not attempt 
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the SEC's policy reaches a sensible balance of public and private 
interests, and the Commission's earlier failure to disclose it is 
inexplicable. 

C. Agency Use of Publicity as a Sanction to 
Bolster Statutory Enforcement Powers 

1. The Equal Employment Opportunity Commission.- His­
torically, civil rights commissions and agencies encouraging fair 
employment practices have had to rely almost solely on the threat 
of coercive publicity to accomplish their goals. The delay of 
going to court and the difficulty of showing discriminatory intent 
have limited the value of litigation. Even when a suit is success­
ful, civil penalties are relatively light and criminal penalties are 
rare.65 l\Iore importantly, the fundamental goal of such agencies 
has been to improve group relations and reconcile differences. 
The operating assumption has been that discrimination can be 
eradicated only by eliminating its causes: ignorance and historical 
barriers to contact. Open informational avenues directly achieve 
these ends.(H.i 

Professor Rourke has succinctly summarized the importance 
of adverse publicity in the operation of state fair employment 
practice agencies: 67 

[ 0] ne of the most important factors \vorking in behalf of FEP 
agencies has been an unwillingness on the part of those against 
whom discrimination has been alleged to have the charges 
against them publicized at a formal hearing. In the states in 
which it has been possible to enact FEP laws, the publicity con­
nected with such a hearing is in itself punishment, whatever the 
verdict of a hearing tribunal may be. From the point of view of 
a business firm it becomes a vital necessity to avoid a hearing, 
since public relations considerations must be given precedence 
over whatever estimate the firm may make of its legal position 
in a case. As one study of fair employment administration con­
cluded: "embarrassment not harassment or punishment is the 
chief sanction." 

to promulgate any standard rule for determining whether a proceeding 
should be public or private. Such determinations must be made on a case 
by case basis taking into consideration the particular circumstances existing 
in each situation. However, the memorandum is designed to alert your staff 
to the factual matters you should consider in making your recommendation. 
Special Counsel Howard Kristol notes that while this 1967 Memorandum was 

not specifically approved by the Commission, it is a recirculation of the 1964 
.:\lemorandum which was approHd. See note 63 supra. 

65 See F. Rot:RKE, SECRECY AXD Pt:BLICITY: DILEMMAS OF DEMOCRACY 129 

(1961). 
66 Of course, an agency possessing substantial enforcement powers may be better 

equipped to deal with these causes. 
67 F. RouRKE, supra note 65, at 134. 
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The Equal Employment Opportunity Commission (EEOC ) 
is the descendant both of state fair employment practice agencies 
and of executive agencies set up under presidential orders designed 
to combat discrimination through use of the government's pur­
chasing power.GH Since its formation in 1964, the Commission 
has continually sought increased enforcement powers, which Con­
gress has only recently- and sparingly- granted. 6v As a de­
liberate restriction of EEOC's power to use adverse publicity as 
a sanction, Congress has forbidden the Commission to publish its 
complaints until conciliation efforts fail and formal charges have 
been filed.' 0 

EEOC's publicity practices reflect the agency's frustration 
with its broad mandate and limited enforcement powers. In 
theory, the Commission uses publicity merely to notify employers 
of their duties under Title VII of the Civil Rights Act of rg64 
and to inform protected persons of their rights. 71 In practice, 
EEOC publicity often condemns alleged violators in pejorative 
terms, and Commission personnel assert in unguarded moments 
that intemperate language is needed to gain the confidence of 
constituent groups. 

Over the past five years, in a half-dozen cities, the EEOC has 
held informal public hearings, preceded by staff studies, to in­
vestigate employment practices in particular industries or geo­
graphic regions.':.? Having determined, for example, that employ-

68 See Developments in the Law- Employment Discrimination and Title VII 

of th e Civil Rights Act of 196..;, 84 HARV. L. REV. 1109, 1275-304 (1971). 
60 See Blum rosen, Strangers in Paradise: Griggs v. Duke Power Co. and the 

Concept of Employment Discrimination, 71 MICH. L. REv. 59, 94-100 (1972). 

Originally empowered to investigate and mediate employment discrimination com­

plaints, th e EEOC today has power to prosecute but not to adjudicate civil actions 

against many employers. Equal Employment Opportunity Act of 1972, 42 U.S.C.A. 

§§ 2oooe-s, -6(e) (Supp. 1972), amending Civil Rights Act of 1964, tit. VII, 42 

U.S.C. §§ 2oooe-2oooe-15 (1970); see CoNFERENCE COMMITTEE, JoiNT ExPLANA­

TORY STATEl\IE:-;"T ON H.R. 1746 TO FURTHER. PROMOTE EQUAL EMPLOYMENT OP­

PORTUNITIES FOR AMERICAN \VORKERS, S. REP. No. 681, 92d Cong., 2d Sess. (1972) 

(section-by-section analysis). Only the Justice Department may prosecute actions 

against state and local governments. 
70 

Charges shall not be made public by the Commission .... Nothing said or 
done during and as part of such informal endeavors may be made public by 
the Commission, its officers or employees, or used as evidence in a subsequent 
proceeding without the written consent of the persons concerned. Any per­
son who shall make public information in violation of this subsection shall 
be fined .... 

Equal Employment Opportunity Act of 1972, 42 U.S.C.A. § 2oooe-5 (b) (Supp . 

1972) 0 

71 See generally Developments in the Law, supra note 68. 
72 These hearings, which produce neither rules nor adjudicative decisions, are 
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ment discrimination practices in Houston were "among the worst 
in the Nation," the Commission invited thirty-one large employers 
and six local building-craft and longshoremen's unions, as well 
as community groups and individuals, to take part in public 
hearings there in June 1970.73 According to the EEOC, "The 
purpose of the presence of these people was 'to tell it as they see 
it' .... It was not to receive specific charges of discrimination 
by these individuals against local employers or unions." 74 But 
the hearings did not live up to this promise. Press releases and 
televised news conferences pointedly noted the names of nineteen 
companies which declined to appear/5 and individual Commis­
sioners and sometimes the Commission as a whole charged specific 
individuals and firms with violations of Title VII, even though 
formal charges were not immediately filed and the supporting 
evidence was unclear.iG 

Such Commission practices seemingly contravene the implicit 
statutory limits placed on EEOC publicity and arguably exceed 
the limits on public investigations established by the Supreme 
Court in Hannah v. Larche nand Jenkins v .. HcKeithen.i 8 Those 
cases suggest that when government officials charged with en­
forcement of a particular statute publicly accuse a witness of 
violating it, due process may require that the witness be given 
the right of confrontation and a chance to be heard.;9 

EEOC's trial publicity practices are no less questionable. 
Recently, the agency requested the Federal Communications 
Commission (FCC) to investigate allegations that AT &T's op­
erating companies were engaged in "massive, deliberate, illegal 
discrimination [in employment] against blacks, women, Spanish­
surnamed Americans and other minorities." 80 Disregarding the 

both public and publicized, and the Commission sometimes brands individuals and 
companies as law \'iolators without affording them the usual procedural protections, 

73 See EEOC, TIIEY HAvE THE POWER- WE HAVE THE PEOPLE 1-3 ( 1970) 
[hereinafter cited as HousTON REPORT]. 

74 /d. at 3· 
75 Ser id. at 2-3; Houston Post, June 3, r97o § I, at 14, col. 1. See generally 

EEOC, PRESs CovERAGE oF HEARINGS ON DlSCRil\liNATION IN EMPLOYl\IENT, Hous­

TON, TEXAS (1970). 
76 See HousTON REPORT 13-27; Hearings Before EEOC, Utilization of Minority 

and Women Workers in Certain lllajor Industries 250-72 (1970). 
77 363 U.S. 420 ( 1960) (voting registrars not entitled to cross-examine, during 

nonpublic informational hearing, witnesses accusing them of discriminatory prac­
tices). 

78 395 U.S. 411 (1969) (state commission conducting public hearings and making 
findings of criminal law violations abridged due process rights when it deprived 
accused witness of confrontation and cross-examination). 

79 But cf. Developments in the Law, supra note 68, at 1237 n.244. 
80 In re American Tel. & Tel. Co., 27 F.C.C.2d 151, 158 (1971). The FCC 

denied EEOC's original petition seeking to intervene as a party in AT&T's rate 
increase hearing, id. at 15Q, but it did order a hearing to explore whether AT&T's 
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fact that the agency was a party to the resulting F CC hearing, 
the EEOC issued a newsletter stating that the agency 's trial coun­
sel regarded AT&T's practices as " the most staggering and unbe­
lievably overt [sex] discrimination I've ever encountered." 81 

According to the EEOC publication, the trial counsel also said that 
the Bell System is "in the dark ages with regard to sex discrimina­
tion. It isn ' t a matter of a neutral practice having a disparate 
effect- it's plain disparate treatment." 82 EEOC's vivid trial 
memorandum in the case was published in the Congressional 
Record, 83 and over 4,ooo copies were distributed by the Commis­
sion. 

Although EEOC admits that it has never examined its public­
ity policies nor announced publicity guides or regulations, it 
argues that its present practices are necessary to maintain public 
confidence, to inform constituent groups, to obtain needed evi­
dence, and to encourage private suits. Admittedly, EEOC charges 
do not carry criminal penalties, and its counsel may therefore 
have lesser obligations than those imposed on criminal prosecu­
tors.84 Nevertheless, EEOC's "trial-by-press" tactics seem ob­
jectionable and unnecessary.85 

2. The Environmental Protection Agency.- Typical of many 
recently-created regulatory agencies, the Environmental Protec­
tion Agency (EPA) is a conglomerate of several preexisting 
bodies with interindustry jurisdiction. Its functions have at vari­
ous times been performed by such governmental bodies as the 
Atomic Energy Commission, the Council on Environmental Qual­
ity, and the departments of the Interior, HE\V, and Agriculture.8G 

Even now, the EPA must share many of its powers with state or 
regional authorities , acting only when they fail to do so. The EPA 
cannot bring criminal actions directly, but must refer its find­
ings to the Department of Justice for prosecution.87 

employment practices violated FCC antidiscrimination policies. See In re P eti tions 
Filed by the E EOC, 27 F .C .C.2d 309 (1971 ). The issue has bee n set tled by ag ree­
ment. See l'\EWSWEEK, J an. 29, 1973, at 53; note 83 infra. 

81 E EOC Newsletter, Aug. 1971, pt. 2, at 3· 
82 !d. at 4· 
83 See II8 CoNG. REc. E1243-72 (daily ed . Feb . 17, 1972). AT&T responded 

to the E EOC charges in k ind, accusing it of " hyperbole of monstrous proportions." 
AT&T, News Re lease r (Aug. 1, 1972), quoting Memorandum of AT&T at 16, No. 
19143 (F .C .C. 1972); see Wall Street Journal, Aug. 2, 1972, at 13, col. 3· T he 
case has now been settled by agreement. AT &T will pay approximately $15 million 
in back wages and confer abou t $23 million in raises to about so,ooo of its em­
ployees. 

84 See 28 C.F.R. § 50.2 (1972). 
85 F or an eloquent statement of the obligation of government lawyers in ad­

ministrative proceedings , see L. G. Balfou r, 69 F.T.C. 1 II 8, 1128 ( 1966) (Com­
missioner Elman, dissenting). 

86 Reorganization Plan N o. 3 of 1970, § 2, 84 Stat. 2086. 
87 See, e.g., Federal Water P ollution Control Act Amend ments of 1972, Pub. L. 

No. 92-soo, tit. II I,§ 309, 86 Stat. 816, amending 33 U.S .C. §§ r r sr-75 (1970). 

87 
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Because it lacks significant formal enforcement powers, the 
EPA has relied primarily on persuasion in dealing with other 
governmental units and private parties. The agency obviously 
uses publicity to enhance its political stature, to inform the public 
about its actions, to pressure other governmental units into action, 
and to punish and deter law violators. Press releases relating 
to enforcement actions perform some or all of these functions 
simultaneously. 

In contravention of the Justice Department's policy of re­
leasing only essential information during pretrial stages, 88 the 
EPA routinely issues press releases and frequently holds news 
briefings whenever it refers a matter to the Department for pos­
sible prosecution. An outstanding example of this interagency 
conflict occurred in September 1971, when the EPA sought to 
revitalize the Refuse Act. 

Section thirteen of the Rivers and Harbors Act of 1899,89 

popularly known as the Refuse Act, makes it illegal to deposit 
refuse into navigable waters without first obtaining a permit 
from the Secretary of the Army, who acts on the recommendations 
of the Army Corps of Engineers.90 However, the Refuse Act long 
went unenforced; the Corps of Engineers did not even adopt per­
mit procedures until the EPA announced its intention to seek legal 
action against polluters who did not obtain permits by July 1, 

1971.91 \Vhen the deadline passed, the EPA directed each of its 
ten regional offices to select ten firms not meeting the deadline. 
Next, it reduced this list of one hundred to a group of thirty-five 
representing ((a cross section of industrial polluters throughout 
the United States." EPA Administrator \Villiam Ruckelshaus 
then announced that he had asked the Justice Department ((to 
take legal action under the Refuse Act." EPA's general counsel 
held an hour-long press conference during which he suggested 
((that in many of the cases or in perhaps all of them, criminal 
suits will be filed .... " () 2 Not surprisingly, the press empha­
sized the likelihood of criminal action in reporting the story. In 
fact, however, the EPA had little evidence to support most of its 
charges, and the Justice Department did not institute any pro­
ceedings in thirty of the cases and brought criminal actions in 
only three of the remainder.n:l ] ustice Department officials were 

88 See 28 C.F.R. § 50.2 (1972). 
8

!' 33 U.S.C. § 407 (1970). 
90 The Corps of Engineers now operates in consultation with the EPA. See 

Exec. Order No. n,574, 3 C.F.R. 309 (1973), 33 U.S.C. § 407 (1970). 
91 See id. 
92 EPA Assistant Administrator for Enforcement and General Counsel John R. 

Quarles, Jr., Press Conference Concerning Permit Program, Sept. 23, 1971, at 2. 
93 See Interview with Martin Green, Chief, and Alfred Ghiorzi, Ass't Chief, 



ADVERSE PUBLICITY 

undisguisedly disturbed by the EPA's publicity practices. 
Although a notorious example, the ((thirty-five polluter" epi­

sode was hardly an isolated one. In April 1972, the EPA's re­
gional office in Philadelphia announced that it was recommending 
action against four firms that were polluting Baltimore Har­
bor.94 Although he later brought successful criminal prosecutions 
against the firms, the United States Attorney for Maryland was 
"furious" at the EPA's flagrant violation of district court rules 
against pretrial statements by parties involved in criminal cases.95 

Changes in statutory enforcement powers against polluters 
may reduce the EPA's felt need to deter through adverse public­
ity. The 1972 Amendments to the \Vater Pollution Control Act !Hl 

have supplanted the Refuse Act, under which many EPA com­
plaints arose, and the new penalties relate more closely to the 
seriousness of violations. Of course, if public interest in environ­
mental causes wanes, the pressure for rigorous enforcement and 
the concomitant use of adverse publicity will also subside. But 
even if ecology remains an important issue, there is nothing 
unique about Refuse Act prosecutions or environmental lawsuits 
involving criminal actions which should distinguish the proce­
dures for their publicity from other criminal actions for business 
crimes, and the problem of trial and punishment by publicity 
therefore will remain.n 

J. The Cost of Living Council.- Created during periods of 
crisis amid calls for patriotic cooperation, and invariably viewed 
as temporary establishments which will disappear when the emer­
gency passes, agencies administering wage and price controls tend 
to rely on the publicity sanction without regard for the standards 

Pollution Control Section, Land and :r\ational Resources Division, Dep't of Justice, 
in Washington, D.C., Aug. 14, I972; Letter from Robert McManus, Staff Attorney 
to EPA, to John F. Cushman, Executive Director, Administrative Conference, 

May 3, 1973. 
94 For an account of the conflict between the Department of Justice and the 

EPA, including the Baltimore Harbor episode, see Washington Post, Nov. 24, I972, 
at I, col. 1. Environmentalists have also criticized EPA publicity, but not because 
of its unfairness. Their concern, rather, has been with the reluctance of EPA and 
the Department of Justice to rely on formal criminal and civil sanctions, since they 
often view polluters as insensitive to the "public interest" and unaffected by ad­
verse publicity. See generally D . ZwiCK & M. BENSTOCK, \VATER WASTELAND (1971) 
(Nader study group report on water pollution) . 

95 See Washington Post, supra note 94. Such disputes have encouraged Justice 
Department and EPA officials to seek a procedural compromise. According to 
some Justice officials, the EPA has now agreed not to issue premature press re­
leases, although EPA administrators assert that they have merely promised to 
avoid reference in such releases to possible criminal actions. 

96 Federal \Vater Pollution Control Act Amendments of I972, Pub. L . No. 92-
soo, 86 Stat. 8I6, amending 33 U.S .C. §§ I ISI-75 (1970). 

97 Cj. pp. 1400-01 supra (EEOC publicity) . 

89 
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of fairness observed in other situations.9 )oj The recently established 
Cost of Living Council ( CLC) and its wage and price boards 
have been no exceptions. 

Although the most thorough and scrupulously fair adminis­
tration of economic controls was probably that of the Office of 
Price Administration (OPA) during the Second \Vorld War, it 
was not beyond criticism. Perhaps the most serious criticism 
leveled against OPA was that it sometimes filed charges merely 
to call public attention to its program and to coerce compliance 
rather than to try the allegations in court.!l9 In response, one 
newspaper even refused to report OPA charges until proceedings 
reached the trial stage.100 The same practice permeates the cur­
rent control program. Not only has the CLC used publicity 
rather than formal sanctions to coerce parties within its acknowl­
edged sphere of competence, but it has also used publicity to 
extend its control to parties not covered by its enabling statute 
and regulations. For example, the President 's Phase I announce­
ment and subsequent executive order did not freeze stock divi­
dends, although it did " request ' ' that corporations not increase 
dividends above the rate of the prior quarter. 101 \Vhen six large 
firms seemingly disregarded the President's request and an­
nounced increased dividends , the CLC reacted with immediate 
publicity.10

:? It sent telegrams to the chief executives of the com­
panies asking them to meet with CLC leaders Connally, Rumsfeld, 
and ~IcCracken four days later in \Vashington. The meeting was 
to be closed, but the telegrams \vere widely publicized , and Acting 
Council Chairman ::\IcCracken read their text at a televised news 
conference. As the Council 's press officer recounts , CLC called 
the chief executives of the six fi rms the day after the telegrams 
were sent and asked if they had been received; if not , they were 
read over the phone. T he executives were also told that the tele­
grams would be released with great fanfare that afternoon , and, 

98 For a vivid account of the use of publicity as a sanction in enforcing eco­

nomic controls during the Depression, see A. SCHLESI::\GER, }R .. TnE AGE OF 

RooSEVELT: II. TIIE CoMI:\'G OF THE :\"Ew DEAL r 14-16, 119-20 ( 1959). But cj. 
]. CHAMBERLAL'\, ::'\. Duwi.IxG, & P. HAYS, THE }t:DICIAL FuNcriOx n: FEDERAL 

ADMIXISTRATIVE AGENCIES 121 ( 1942) (ineffectiveness of XRA Blue Eagle as a 

means oi encouraging compliance through favorable publicity). 
99 See F. RouRKE, supra note 65, at 126. 
100 See M. CLINARD, TIIE BLACK MARKF.T 86-87 ( 1952). 
101 See Exec. Order :\"o. 11,615, 3 C.F.R. 199 (expired 1972); Speech by Presi­

dent Richard M. Xixon, Aug. IS, 1971, in 2 Ecox. CoXTROLS REP. n 8365, a t 

8389. Although Congress had authorized the President to control dividends, see 
Economic Stabilization Act Amendments of 1971, tit. II, § 203(a) (2), 85 Stat. 

743, he chose not to do so. The Council's authority therefore did not extend to 

dividend control. 
102 Cost of Living Council, :\"ews Release 1 (Sept. 4, 1971). 
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incredibly, that there would be no practical chance of rebuttal. 103 

CLC's pressure tactics succeeded, and the Washington meet­
ing was almost an afterthought. When it ended, five of the firms 
issued a joint statement, with Treasury Secretary Connally's 
benediction, announcing that they had agreed to cooperate with 
the President and rescind dividend increases. Secretary Connally 
branded the action of the holdout Florida Telephone Corporation 
a "disheartening ... demonstration of recalcitrance." 10

-t Four 
days later he announced that the company had agreed to comply. 

The coercion directed against the six firms was part of a larger 
plan to hold down corporate dividends, and the press release 
which revealed the contents of the six-firm telegram also an­
nounced that another telegram had been sent to r ,2 so of the 
nation's largest corporations reminding them of the President's 
determination to hold down dividends and asking for a return 
telegram confirming their willingness to cooperate with the divi­
dend freeze. When coupled with the publicity "administered" to 
the six "offenders," this warning had the desired effect: there 
were no further dividend increases during the period. In terms 
of its own budget, CLC had achieved compliance at an extremely 
low enforcement cost. On the other hand, the effort to control 
dividends was entirely ultra vires in terms of the President's 
original "freeze" order. 105 

In a crisis situation such as that in which the Council has 
operated since its inception , such publicity practices may be 
necessary to secure compliance and maintain public confidence. 
It would seem, however, that the Council has not sufficiently ex­
plored alternative means of obtaining summary results that are 

103 Interview with William J. Greene , Assistant Director of CLC for Congres­
sional and Public Affairs, in Washington, D.C., Aug . 1 I , 1972. 

104 Cost of Living Council, News Release 2 (Sept. 9, 1971) . In fact , the Council 
had misread the earlier dividend announcements, since its release conceded that 
two of the six firms had not declared a dividend increase. Secretary Connally's 
confession of error did not receive the same publicity as the original telegrams, 
however. 

10 5 On occasion, the Council has also used seemingly adverse publicity not as a 
sanction but as an instrument of political compromise. An example concerned the 
dispute in August 1971 over the freeze of Texas schoolteachers' salaries. It seems 
clear that Texas Governor Smith, despite his noisy defiance of the CLC, intended 
to resist the freeze only long enough to curry favor with a portion of the Texas 
electorate. The Council 's "adverse" publicity, which strengthened the Governor 's 
position at home , was apparently given in exchange for his ultimate agreement. 
On another occasion, the Council used adverse publicity to save face before itself 
backing down. Under its regulations, the Council was powerless to deny price 
increase requests made by automobile manufacturers in the summer of 1972, yet 
it was politically inexpedient to permit an uncontested increase in an election year. 
The Council thus issued adverse press releases to demonstrate its zeal before aban­
doning the fight. See N.Y. Times, Aug. 15, 1972, at 1, col. 6. 
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still fair. 10u The maxim often ascribed to the Council- "when 
in doubt, put it out"- is admirable when applied to general 
policy questions, but may be unfair and unnecessary when pub­
licity is directed against individual firms. 107 

10
" See generally Freedman, Summary Action by Administrative Agencies, 40 

U. Cm. L. REv. I (I972). 
107 The SEC was once another notorious dispenser of adverse publicity as a sanc­

tion. To ensure that purchasers of securities receive adequate and accurate infor­
mation, the Securities Act of 1933, IS U.S.C. §§ 77a-77aa (1970), relies chiefly 
upon the registration statement which an issuer must file with the SEC and which 
contains, among other things, the prospectus which will be used to sell the se­
curities. I L. Loss, SE.CCRIT1ES REGULATIOX I 79-84 (2d ed. 1961). As originally 
conceived, the statutory framework gave the SEC an enforcement arsenal in which 
the chici weapon was the stop order- a formal means of prohibiting, by pre­
venting the registration statement from becoming effective, the sale of regulated 
securities for which a deficient statement had been filed. Early in its history, the 
SEC asserted its right to publicize a stop order by issuing public findings and a 
complete opinion even though a registrant had stipulated its deficiencies and con­
sented to the order. See, e.g., Oil Ridge Oil & Ref. Co., 1 S.E.C. 225 (1935). See 
also Continental Distillers & Importers Corp., I S.E.C. 54, 57 ( 1935). In one case, 
for example, the Commission believed a published decision, with its attendant 
adverse publicity, was necessary when the registrant had engaged in clearly fraudu­
lent activities: 

Despite the registrant's consent to the issuance of a stop order, the nature of 
this case, in essence, an enterprise to deal in an irresponsible fashion with the 
small savings of city and county school teachers, makes it not only desirable 
but imperative to file these findings and this opinion, so that the untruthful­
ness and the uniairness oi the registrant's officers should be a matter of 
public record. 

Xational Educators Mut. .-\ss'n, 1 S.E.C. 208, 210 (1935). Clearly, such publicity 
was intended to punish the registrant and to deter others from similar conduct, 
although these do not seem to be the purposes for which Congress designed the 
stop order. 

Formerly, the SEC also made frequent use of the threat of adverse publicity 
that is connected with a formal complaint in order to regulate security issues. Since 
a similar power is now used to oversee broker-dealer actions, it is worth noting. 
Professor Rourke described the Commission's use of publicity: 

Only rarely has the SEC found it necessary to hold a public hearing in con­
nection with its regulation of the marketing of securities. Fear of the ad\·erse 
publicity connected with the public airing oi a complaint has been a suffi­
cient pressure to bring about compliance with SEC suggestions for altera­
tions in the language of a prospectus. This is so, of course, largely because 
successful tlotation of an issue of stock demands absolute confidence in the 
integrity oi the product offered for purchase by investors. Any publicity 
as to the existence of doubt regarding the truth of claims made in a pros­
pectus would almost certainly have a fatal effect upon the sale of the se­
cu ritics concerned. 

F. Rot:RKE, supra note 65, at 131. 
Under current procedures, the power to grant or deny acceleration of the filing 

date performs the same function. Because the mere threat that acceleration will 
be denied is usually enough to ensure compliance, registrants arc seldom in a posi­
tion to seek judicial review oi the Commission's action. The procedural safeguards, 
if any, on the use of such threats must be imposed upon the staff by the Commission 
itself. See J. LA:\'DIS, THE :\D::O.II:\'ISTR,\T1\"E PROCESS 109-10 ( I938); Friendly, 
Address to A.B.A. Section of Corporation, Banking, and Business Law, 22 Bus. 
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D. AI ixed Cases: Agency Use o j Publicity Both 
to Inform and lV arn, and as a Sanction 

The preceding sections separate for heuristic purposes in­
stances of agency publicity which fall either into the category of 
information and warning, or into the category of sanction. In 
fact, however , ma.1y agency uses of publicity simultaneously 
warn and sanction. The issuance of publicity by the Food and 
Drug Administration in connection with its voluntary recall pro­
gram and by the National Highway Traff1c Safety Administration 
in connection with its statutory defect notification program ex­
emplify the common situation in which publicity serves to warn 
at the same time that it ensures compliance. 

I. The Food and Drug Administration and Dangerous Foods. 
-Publicity by the Food and Drug Administration (FDA) serves 
its most important and accepted function in warning the public 
of imminent perils to health and safety. Originally established 
to protect the public against poisonous preservatives and dyes in 
foods and against cure-all claims for worthless and dangerous 
patent medicines, the FDA today has general authority to protect 
the consumer from dangerous, mislabeled, and ineffective foods, 
drugs , medical devices, and cosmetics. 10s Its ability to protect 
the consumer depends on identification and speedy removal from 
the market of products known to be, or reasonably suspected of 
being, defective. The statute explicitly gives the FDA two basic 
tools for removal of defective products: seizures ton and injunc­
tions.110 Both depend on court approval and are costly to admin­
ister , time-consuming, and, if the food processor is uncooperative, 
often ineffective. 111 In order to encourage industry cooperation, 
and because the FDA has no authority to detain products tempo­
rarily while it investigates them, it has developed a technique 
known as the "voluntary recall": ll:! on discovery of a health 
hazard, private firms- at the FDA's request or on their own 

LAw. 900, 902 (1967); pp. 1423- 3 2 infra. Most observers accept this situation, 
however, because they believe it is necessary to the performance of the SEC's 
statutory function, and because the denial of acceleration or the threat of it is 
regularly preceded by careful investigation. See ATTORNEY GENERAL's CoMM. ON 
ADMINISTRATIVE PROCEDURE, supra note 30, at 54. 

108 Food, Drug, and Cosmetic Act of 1938, 21 U.S.C. §§ 301-92 (1970). 
109 !d. § 334· 
110 !d. § 332. 
111 See COl\IPTROLLER GDIERAL oF THE UNITED STATES, LACK OF AUTHORITY 

LIMITS Co"'St'l\IER PROTECTION: PROBLEMS IN IDENTIFYING AND REMOVING FROM 
THE MARKET PRODUCTs \Vmcn VIOLATE THE LAw, B-16403I(2), at I8-25 (1972). 

112 See 21 C.F.R . § 3.85 (1972); HousE CoMM. oN GovERNMENT OPERATIONS, 
RECALL PROCEDURES oF THE FooD AND DRUG ADMINISTRATION, H.R. REP. No. 
92-585, 92d Cong., 1st Sess. 3 (I97I) [hereinafter cited as HousE RECALL REPORT]. 
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initiative- take steps to remove the unsafe products from the 
market. Since such removal cannot be required by law, the FDA 
ensures compliance by threatening seizure, injunction, and the 
issuance of publicity. Of these, the threat of publicity is usually 
the most potent persuader. 

The FDA is one of the few agencies granted specific statutory 
authority to issue adverse publicity. 113 \Yithout recourse to this 
power it is doubtful whether the agency could perform the func­
tions expected of it today. i'J evertheless, the FDA's use of ad­
verse publicity in the recall program has been highly contro­
versial. 

The controversy can be traced to the 1959 cranberry episode, 
a public announcement which was in effect an involuntary recall. 
In the cranberry episode, the FDA issued a national public warn­
ing for the first time/ 14 with consequences so devastating to the 
industry that henceforth the mere threat of a public announce­
ment functioned to help enforce a voluntary recall procedure. 
On 0.'"ovember 9, 1959, a day stiii known as "Black :\Ionday'' in 
the industry, Secretary of Health, Education, and \Yelfare Arthur 
Flemming held a news conference at which he urged the public 
not to buy cranberries grown in \Yashington and Oregon, saying 
they might be contaminated with a chemical weed killer, amino­
triazole, that had been found to cause cancer in laboratory rats.115 

Although the Secretary admitted he had no information suggest­
ing that cranberries from other states were dangerous, he would 
not say they were safe. Answering a reporter's question, the 
Secretary stated he would not be eating cranberries that Thanks­
giving. Xot surprisingly, most of the nation followed suit. Since 
cranberries are purchased primarily for the holiday season, vir­
tually the entire crop remained unsold, even though 99 percent 
of it was subsequently "cleared" and marketed as government 
"approved." 116 

11 a 21 U.S.C. § 37S (1970); seep. 1411 & note 12s infra. 
114 In 19S7, the FDA had issued warnings in connection with the Hoxsey cancer 

cure. Rut those warnings were in rebuttal to the defendant's extravagant claims 
for a worthless and dangerous device and appeared to fall within the intent of § 

70S(b) of the Food, Drug, and Cosmetic Act of 1938, 21 U.S.C. § 37S(b) (1970). 
See Hoxsey Cancer Clinic \'. Folsom, ISS F. Supp. 376 (D.D.C. 19S7); ]. YouNG, 
TnE MEDICAL MESSIAHS: A SociAL HISTORY OF HEALTH QUACKERY IN TwENTIETH­

CENTL'RY AMERICA 286-88 (1967) . 
115 This description is based on numerous interviews, a review of the FDA files, 

subsequent congressional committee hearings, and contemporaneous newspaper re­
ports. See also Hearings 011 Dep't of Agriculture Appropriations Before the House 
Subcomm . of the Con1111. 011 Appropriations, 86th Cong., 2d Sess., pt. s, at 7, 34, 

4S--t6 (1960). 
116 An undated internal FDA document made available to the author sum­

marized the impact as follows: 
The FDA tested and cleared a total of 33.6 million pounds of cranberries 
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In retrospect, the Secretary's action seems, at best, question­
able. Given a sufficient dosage of aminotriazole, laboratory rats 
had indeed contracted cancer of the thyroid. But as the scientist 
who carried out the experiments noted, it would have taken ye~rs 
for a consumer to ingest enough contaminated cranberries to re­
produce the laboratory results. 117 1\Ioreover, even if the situation 
required a wholesale removal of the product, the issuance of a 
public warning, particularly one accompanied by such inflamma­
tory statements, may not have been justified. The industry was 
cooperating and, to the extent that its self-policing program was 
deficient, seizures or injunctions would have been preferable 
remedies. Nor did the Secretary's action take account of the 
cost to the industry of the unsold crop. 

\Vith the aid of enormous political pressure, the crar~berry 
growers quickly convinced Congress that they were entitled to 
assistance and compensation. Congress first provided emergency 
loans; later it indemnified the growers at market prices, at a cost 
of approximately $9 million.U 8 It was, by any standard, an ex-

found free of aminotriazole. Thirty lots totalling over 3oo,ooo pounds were 
found to be contaminated and were seized. Lots which were cleared and 
passed, either by FDA or by independent laboratories using approved meth­
ods, were authorized to bear labels stating that they had been cleared by 
the U.S. Government. 

In early January 1958 [sic] the cranberry industry advised USDA that as 
oi December 31, 1959, approximately 21.5 million dollars worth of cran­
berries had become surplus. 

See also II earings, supra note 1 15, at 8-9. 
117 According to Dr. Boyd Shaffer, an American Cyanamid Company scientist 

who carried out the experiments , the results were not applicable to humans: a hu­
man being "would have to eat IS,ooo pounds of [contaminated] cranberries a day 
for many years" to sustain any ill effects. :--J.Y. Times, Nov. 12, 1959, at 20, col. s. 
See also Austcrn, Sanctions in a Silhouette, in \V. CELLIJORN & C. BvsE, ADMIN­
ISTRATI\'E LAw 672 (4th ed. 1960); ::'\ .Y. Times, Nov. 11, 1959, at 29, cols. 2-3. 

118 The facts are summarized in a recent internal FDA memorandum, see note 
116 supra: 

From January 8 to February 10, 1969 [sic], USDA designated the major 
cranberry producing states as areas where the Farmers Home Loan Admin­
istration could make emergency loans to ~ligible cranberry growers. During 
the six-month period ending June 30, 1960, the Farmers Home Loan Ad­
ministration loaned about $333,000 to 30 cranberry growers. 

On l\larch 30, 1960, the \\'hite House announced the establishment oi a 
program to make indemnity payments to cranberry growers who, through 
no fault of their own, had sustained losses in cranberries harvested in 1959. 
~o payments were to be made for cranberries found to be contaminated. 
The indemnity payments were ilnancicd [sic] under the authority oi the 
USDA to encourage the domestic consumption of agricultural products by 
purchasing and diverting them from normal channels for usc by needy per­
sons (7 U.S.C. § 612c). 

After eliminating claims not eligible for payment under the program, 
USDA paid approximately 8.5 million dollars to 12 claimants, representing 
1,215 growers, for about 1.1 3 million barrels of cranberries. Of these 1.13 
million barrels, about 518,ooo were sold commercially by the growers (who 
had received from USDA a maximum indemnity payment of $8.02 a barrel) ; 
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pensive news conference.11n 

As this first recall illustrates, widespread publicity warning 
that a food is dangerous to public health has an immediate and 
perhaps irreversible impact. The public's sensitivity, at least to 
food hazards, has a low threshold. 120 Publicity identifying food 
dangers is therefore a potent weapon, and used carefully and se­
lectively it can be efficient and effective. Hence, FDA procedures 
safeguarding recalls are all-important. 

FDA recalls fall into two categories, and the agency's use of 
publicity varies accordingly. 121 Serious, or Class I, recalls in­
volve immediate threats to consumer health; less significant, or 
Class II, recalls involve potential threats to health and safety, 
economic harm, or other statutory violations. \Vhile all are noted 
weekly in the FDA's "public recall list," only public warnings 
issued by the Commissioner of Food and Drugs are given exten­
sive media coverage, and these are limited to Class I recalls.122 

Recognizing that Congress has not expressly authorized the 
recall program, the FDA nevertheless makes several arguments 
in support of its use of adverse publicity as a coercive device for 
removing defective products from the market in Class I recalls. 
Since the program was developed in response to the practical 
limitations of the seizure action, representatives of the FDA occa­
sionally assert that its recall program is merely an interstitial 
supplement to its formally-authorized sanctions. l\Iore frequent­
ly, the same argument is asserted in a somewhat more sophisti­
cated fashion. The FDA argues that its authority is implicit in 
its statutory framework: that the agency's mandate to protect 
consumers from adulterated, misbranded, and illegally-marketed 
products carries with it an implied authority to take all reasonable 
steps, not otherwise denied, to carry out that discretionY3 The 

about sss,ooo barrels were destroyed under USDA-State supervision; and 
about 58,ooo barrels were accounted for by dehydration or spoilage. 

See also Hearings, supra note IIS, at II; 1o6 Col\G. REc. 9862-63 (1960). 
119 FDA recalls have expanded gradually since the cranberry episode. Initially 

applied only when the defective product posed a serious hazard to health, the recall 
program was broadened, first to include less serious health violations and economic 
injury, and then e\·en :ninor short-weight breaches. See HocsE RECALL REPORT 3· 
The size of the program has increased along with its scope. Ten years ago, FDA 
recalls effected averaged fewer than 100 products per year; in fiscal 1970, about 
1400 recalls were instituted. !d. at 3, 9· The number of court-ordered seizures and 
injunctions has decreased proportionately. !d. at 8. 

120 This is in contrast with the public's relative indifference to dangers of auto­
mobiles. See pp. 1416-18 infra. 

121 See 21 C.F.R. § 3.85 (1972). 
122 Interview with Robert Brandenburg, Director, FDA Compliance Regula­

tions Policy Staff, in Rockville , Md., Aug. 15, 1972; see FDA, REGULATORY PRo­
CEDURE MANUAL chs. S-oo-Jo:\.18, 5-oo-40 (1971). 

123 The Supreme Court recently demonstrated a willingness to recognize the 
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FDA can point to the usual vague grants of authority in its en­
abling act in support of these arguments. 124 

The primary justification for the recall program and the ad­
verse publicity on which it relies, however, is the FDA's express 
statutory authority to publish reports and publicize hazards con­
nected with foods and drugs. Section 705 (b) of the Food, Drug, 
and Cosmetic Act of 1938 authorizes the FDA to "disseminate 
information" warning the public about foods and drugs that may 
cause "imminent danger to health or gross deception of the con­
sumer." 12

:; Because the FDA limits publicized recalls to Class I 
cases involving "present threats to the safety of consumers," it 
contends that the recall program is appropriate to the statutory 
design. 12

G The statute does not require the FDA to hold hearings 
before issuing publicity, nor need the agency seek judicial ap­
proval as required for seizure of defective goods. 127 In fact, the 
present recall procedure may be more restrained than section 
705 (b) would require. The agency relies primarily upon com­
munications to manufacturers and their distributors, while a strict 
reading of the statute arguably permits unrestrained agency 
warnings whenever public health is imperiled or gross deception 
is possible, even when the Act is not violated. 12

H 

Congressional and industry critics have nonetheless sharply 
condemned the recall procedure and the arguments on which it 
is based. Congressmen have pointed out that injunctions and 
seizures are the only authorized sanctions and have asserted that 
even assuming the proposition that the FDA needs more power, 

most tenuous grounds for FDA authority over drugs. See Weinberger v. Hynson, 
Westcott & Dunning, Inc., 41 U.S.L.W. 4848 (U.S. June 18, 1973). 

124 See 21 U.S.C . § 371(a) (1970). 
125 

The [FDA] may also cause to be disseminated information regarding food, 
drugs , devices, or cosmetics in situations involving, in the opinion of the 
[FDA], imminent danger to health or gross deception of the consumer. 

ld. § 37S(b). 
12 6 Interview with Robert Brandenburg, Director, FDA Compliance Regula­

tions Policy Staff, in Rockville, Md., Aug. IS, 1972. 
127 See Hoxsey Cancer Clinic v. Folsom, ISS F. Supp. 376 (D.D.C. I9S7) (FDA 

permitted to release adverse publicity without prior hearing) ; J. YouNG, supra 
note 1 q, at 386-88. See also Developments in the Law- Deceptive Advertising, 
8o HARV. L. REv. Ioos, IIIS (1967): 

Since, in contrast to section 705 (a), the [FDA's] power of publicity under 
this section requires no prior judicial determination of a violation, section 
705 (b) represents a potentially independent administrative sanction. 

But see Austern, Is Government by Exhortation Desirable?, 22 Foon, DRUG, CosM. 
L.J. 647, 6so (1967), where it is argued that Congress granted the FDA only 
limited power of publicity. 

128 All recalls , on the other hand, are limited to products in violation of the 
Act. See 21 C.F.R. § 3.8s(d)(1) (1972). 
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the necessity does not justify such an arrogation of authority.129 

Section 705 (b), some critics argue, is limited to emergencies such 
as those posed by accidental, poisonous contaminations of a food, 
drug, or cosmetic. 13° Furthermore, it can be argued that if recalls 
were part of the legislative design, Congress would have author­
ized them specifically as it did, for example, when it regulated 
motor vehicles.t 31 Finally, recall procedures are not precisely 
articulated. \Vhen the FDA finally adopted regulations to govern 
recalls, long after the program had become the agency's chief 
enforcement weapon, they did not define "the circumstances under 
which a recall rather than seizure action is to be initiated and the 
rights of those adversely affected by recalls." 132 A committee of 
Congress has aired charges that recalls, uncontrolled by statute 
and limited only by vague regulations, are frequently misused and 
that adverse publicity is applied as a sanction in inappropriate 
cases.133 \Vhile industry critics, like those in Congress, have 
argued that recalls are essentially ultra vires and are in any event 
less effective than seizures, businessmen have been primarily con­
cerned with the overwhelming and uncontrollable impact of FDA 
publicity.134 

129 See HousE RECALL REPORT 3· See also Hearings on FDA Oversight of Food 
Inspection Activities of the Federal Government Before the Subcomm. on Public 
Health & Environment, House Comm. on Interstate and Foreign Commerce, 92d 
Cong., rst Sess., ser. 92-51 (1971); Hearing on Recall Procedures of the Food 
and Drug Administration Before the Subcomm. on Intergovernmental Relations of 
the House Comm. on Government Operations, 92d Cong., rst Sess. (1971). For a 
comment critical of the unfairness of congressional oversight of the FDA, see 
Austern, Drug Regulation and the Public Health: Side Effects and Contraindica­
tions of Congressional Committee Post Hoc Judgments, 19 FooD, DRUG, CosM. 

L.J. 259, 269-71 (1964). 
130 See Austern, supra note 117, at 673. See generally Austern, supra note 127, 

at 647, 650. 
131 See pp. 1416-r7 infra. As in the case of auto recalls, removal under FDA 

supervision is not classified as a recall and no public release is issued when none of 
the defective food products have left the direct control of the manufacturer or 
primary distributor. 21 C.F.R. § 3.85(d) (2) (1972). 

132 HousE RECALL REPORT 3· 
133 See Hearings on FDA Oversight, supra note 129. 
134 See, e.g., Hagan, Recalls- Legal Considerations, 27 FooD, DRUG, CosM. L.J. 

344 (1972); Kasperson, Food, Drug and Cosmetic Law Section Recall Panel, id. 
at 349; Markel, Problems in the Administration and Enforcement of Food Laws, 
25 FooD, DRUG, Cos:M. L.]. 429, 435-38 (1970); Thompson, Problems Relating to 
EnforcemeJtt of Food and Milk Laws and Regulations: Industry Viewpoint, 26 

FooD, DRUG, CosM. L.]. 288, 292-93 (1971). 
The uncontrollable impact occurs because agency publicity directed toward one 

product or practice of a large, multiproduct enterprise may result in public rejection 
of other products. For example, FDA recalls of canned beans by Stokely-Van 
Camp allegedly had a significant impact on sales of other Stokely products. 
Washington Post, June 25, 1972, at K4, col. 2. See also note 142 infra. And when 
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In its subsequent handling of what at first appeared to be an 
identical incident involving Campbell Soup Company's chicken­
vegetable soup, the FDA apparently sought a more restrained 
approach. In late August I 97 I, Campbell discovered botulin in 
a test can of its soup and began an immediate recall of 4,799 cans 
after notifying the FDA. 13n The company announced that it 
would refund all purchases. The campaign reached 92 percent 
of all customers in the affected areas and cost Campbell $5 million. 
Although Campbell and the FDA both publicized the warning, 
little adverse effects resulted, largely because the FDA's subse­
quent announcements commented favorably on Campbell's com­
pliance with the recall program. 

Superficial distinctions can be made to explain the differing 
actions taken by the FDA in the Bon Vivant and Campbell cases. 
The Bon Vivant soup had actually caused death and illness; the 
Campbell's soup had not. Campbell discovered the defect in its 
own product and voluntarily reported it to the FDA. However, 
it has been asserted that because the company was a small, family­
owned producer, less able to defend itself than an industry giant 
like Campbell, the FDA made an example of Bon Vivant in 
order to demonstrate its tough stance in favor of consumer pro­
tection.140 Such arguments might be plausible if the FDA had 
offered no other reasonable explanation for the differences in the 
cases. The difference in treatment was, however, carefully and 
persuasively explained by Dr. Charles Edwards, the Commission­
er of the Food and Drug Administration.141 

139 See Hearings on FDA Oversight, supra note 129, at 165-83, 221-25, 235. 
For descriptions of the Campbell episode, see HEW, Release No. 71-52 (Aug. 3 I, 

1971); N.Y. Times, Aug. 23, 1971, at r, col. 2. 
140 See, e.g., Hearings on FDA Oversight, supra note 129, at 459-69; Collier, 

supra note 134, at 16-17; Kasperson, supra note 134, at 352-53 (1972); Washington 
Post, June 25, 1972, at KI, col. r. 

141 

In both the Bon \'ivant and Campbell situations, we required the firms to 
recall all suspect codes if they had not already started to do so. In each case, 
we commenced a surveillance of the recall. The extent of the recalls differed 
because the circumstances were different. In the Bon Vivant situation, we 
found by intensive investigation that one can sealer was not functioning 
properly and one retort (cooker) was undercooking. Normally the firm's 
records would reveal exactly which can codes or products were produced 
using the defective equipment. 

This would enable the agency and the firm to selectively recall suspect 
products. In the Bon \'ivant case, these production defects were coupled 
with .a totally unreliable recordkeeping system, and a finding of abnormally 
high percentages of defective cans throughout the entire line. This being so, 
we were compelled to consider all cans produced by Bon Vivant as suspect. 

In the Campbell situation, inspection showed the equipment to be func­
tioning properly. The records were shown to be reliable, and the percentage 
of defective cans confined to certain products. It was these products, there­
fore, that were recalled. 

Hearings on FDA Oversight, supra note 129, at 127. 

99 



100 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

In its subsequent handling of what at first appeared to be an 
identical incident involving Campbell Soup Company's chicken­
vegetable soup, the FDA apparently sought a more restrained 
approach. In late August I 97 I, Campbell discovered botulin in 
a test can of its soup and began an immediate recall of 4, 799 cans 
after notifying the FDA. 139 The company announced that it 
would refund all purchases. The campaign reached 92 percent 
of all customers in the affected areas and cost Campbell $5 million. 
Although Campbell and the FDA both publicized the warning, 
little adverse effects resulted, largely because the FDA's subse­
quent announcements commented favorably on Campbell's com­
pliance with the recall program. 

Superficial distinctions can be made to explain the differing 
actions taken by the FDA in the Bon Vivant and Campbell cases. 
The Bon Vivant soup had actually caused death and illness; the 
Campbell's soup had not. Campbell discovered the defect in its 
own product and voluntarily reported it to the FDA. However, 
it has been asserted that because the company was a small, family­
owned producer, less able to defend itself than an industry giant 
like Campbell, the FDA made an example of Bon Vivant in 
order to demonstrate its tough stance in favor of consumer pro­
tection.140 Such arguments might be plausible if the FDA had 
offered no other reasonable explanation for the differences in the 
cases. The difference in treatment was, however, carefully and 
persuasively explained by Dr. Charles Edwards, the Commission­
er of the Food and Drug Administration.141 

139 See Hearings on FDA Oversight, supra note 129, at 165-83, 221-25, 235. 
For descriptions of the Campbell episode, see HEW, Release No. 71-52 (Aug. 31, 
1971); N.Y. Times, Aug. 23, 1971, at 1, col. 2. 

140 See, e.g., Hearings on FDA Oversight, supra note 129, at 459-69; Collier, 
supra note 134, at 16-17; Kasperson, supra note 134, at 352-53 (1972); Washington 
Post, June 25, 1972, at Kr, col. 1. 

141 

In both the Bon \'ivant and Campbell situations, we required the firms to 
recall all suspect codes if they had not already started to do so. In each case, 
we commenced a surveillance of the recall. The extent of the recalls differed 
because the circumstances were different. In the Bon Vivant situation, we 
found by intensive investigation that one can sealer was not functioning 
properly and one retort (cooker) was undercooking. Normally the firm's 
records would reveal exactly which can codes or products were produced 
using the defective equipment. 

This would enable the agency and the firm to selectively recall suspect 
products. In the Bon Vivant case, these production defects were coupled 
with a totally unreliable recordkeeping system, and a finding of abnormally 
high percentages of defective cans throughout the entire line. This being so, 
we were compelled to consider all cans produced by Bon \'ivant as suspect. 

In the Campbell situation, inspection showed the equipment to be func­
tioning properly. The records were shown to be reliable, and the percentage 
of defective cans confined to certain products. It was these products, there­
fore, that were recalled. 

Hearings on FDA Oversight, supra note 129, at 127. 
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The FDA's restraint in the Campbell case, however, hardly 
signaled the end of the agency's troubles with the recall process. 
On the contrary, recent recalls indicate that the problems raised 
by the r959 cranberry episode still remain.U:! The decision to 
initiate a recall with a public warning sometimes appears to result 
more from consumer-group and other pressures than from the 
persuasiveness of scientific data.143 Of course, this problem is as 
much a question of the substance of FDA regulation as one of 
the particular enforcement procedures chosen, but where the 
substantive policy is uncertain, the case for "going public" with 
information likely to injure a firm or industry is less persuasive 
than it might otherwise be. 

The FDA probably cannot escape its duty to issue public 
warnings to protect consumers from poisonous foods. However, 
it appears that it also cannot resist the temptation of using such 
warnings to operate an extrastatutory recall program. Recog­
nizing the need to broaden the variety of enforcement powers 
available to the FDA, the General Accounting Office recently 
recommended to Congress not only that the agency be given stat­
utory recall powers, but also that it be authorized to detain sus­
pected dangerous products. 144 FDA licensing and testing are 

142 So basic a questi~n as the appropriate level of testing required before a 
public warning is issued has not been resolved. For example, on October 29, 1971, 
the FDA issued an urgent warning alerting the public that Stokely-Van Camp's 
"Finest French Style Sliced Green Beans" might be contaminated with botulin 
after the Center for Disease Control in Atlanta reported that a Marine captain and 
his son presumably had contracted botulism after eating the green beans. HEW, 
Release No. 71-66 (Oct. 29, 197I). Although only the son's tests were positive, the 
warning was widely publicized. It was then discovered that the positive test re­
sults were caused by antibiotics taken by the son for a cold a week earlier, and 
not by botulism. The FDA warning was rescinded. HEW, Release No. 71-67 
(Nov. I, I97I) . Stokely-VanCamp officials charge that this "false recall" cost 
the company millions of dollars in unjustified damages. See Washington Post, June 
25, 1972, at K4, col. 2. FDA Commissioner Charles C. Edwards contended, how­
ever, that public warnings should always issue when life or serious injury is 
threatened: 

"In dealing with life or death problems like botulism, there are times when 
the public interest demands action before the scientific case is complete. The 
decision always must be made in favor of consumer protection." 

HEW, Release No. 71-67 (Nov. I, 1971). Another and probably more accurate 
explanation for the recall is that the FDA bowed to pressure from Florida health 
officials. 

143 The recent destruction of the swordfish industry on the basis of question­
able scientific data is an example. See Note, Health Regulation of Naturally 
Hazardous Foods: The FDA Ban on Swordfish, 85 HARV. L. REv. 1025, 1026- 33 
(1972). Nor is this a unique example. Similar recent controversies include FDA 
action on monosodium glutamate, DES, and cyclamates. See, e.g., Wall Street 
Journal, July 2, I973, at I, col. 4 (new studies contradict cancer evidence on which 
FDA banned sweeteners). 

144 See COMPTROLLER GENERAL OF THE UNITED STATES, supra note 11 I, at 1-4 
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alternative, though not necessarily preferable, solutions.145 Such 
authorization may allow the FDA to protect the public without 
resorting to damaging publicity; clearly the FDA should seriously 
explore these and other alternatives. 146 

2. The National Highway Traffic Safety Administration and 
Defect Notifications.- Concerned with increasing highway traf­
fic accidents, appalled by the number of deaths and injuries to 
motorists, and aroused by Ralph Nader's book on auto safety 
followed by General :Motors' snooping into Nader's private life, 
Congress approved legislation in 1966 to create and enforce motor 
vehicle safety standards.147 Today the National Highway Traffic 
Safety Administration (NHTSA), a division within the Depart­
ment of Transportation, carries out this mission. The Adminis­
tration investigates safety defects, writes safety standards, and 
ensures manufacturer compliance. Although manufacturer viola­
tions can lead to civil penalties and injunctions enforceable by 
criminal contempt, the statutory scheme relies primarily on com­
pliance with announced safety standards by automobile manu­
facturers and on direct notice from manufacturers warning 
dealers and purchasers of defects and advising them of needed 
repairs. 148 

In many respects, NHTSA vehicle defect notification cam­
paigns are indistinguishable from FDA food recalls. NHTSA 
relies primarily on the automobile manufacturer to warn the 
owner that the product is defective; NHTSA itself ordinarily 
issues warning publicity only if the defective product is no longer 
within the manufacturer's control. But unlike the FDA recall 
process, NHTSA's defect notification procedure is statutorily 
authorized. 149 The authorization does not, hmvever, entirely clar-

(recommending that the FDA be granted power to obtain access to production 
and distribution information, power to detain suspected or known defective prod­
ucts, and power to enforce recalls). The Department of Agriculture already has 
similar inspection and detention authority for poultry and meat. 21 U.S.C. §§ 

451-70, 601-95 (1970); see Cody, Food Recalls, 27 Foon, DRUG, CosM. L.J. 336, 

343 (1972). 
145 C/. S. Peltzman, The Benefits and Costs of New Drug Regulation, 1972 

(paper delivered to the Center for Policy Study, University of Chicago, to be 
published in the Journal of Political Economy). 

146 In addition, testing standards should be reviewed and recall procedures 
further defined, and the use of publicity likely to have adverse consequences should 
be more selective. See p. 1427 infra. For a discussion of statutory authorization, 
see pp. 1424-25 infra. 

147 National Traffic & Motor Vehicle Safety Act of 1966, 15 U.S.C. §§ I38I­
I43I (1970). See generally 1'\ote, Federal Motor Vehicle Safety Legislation, 29 

OHIO ST. L.J. 177 (1968). 
148 15 U.S.C. § 1402 (1970). For NHTSA's authority to establish standards, 

see id. §§ 1392, 1397, 1403. 
149 I d. § 1402; cf. pp. J4Io-I 1 supra. 
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ify the agency's publicity powers. An express grant of defect 
notification power, particularly in the absence of explicit publicity 
power such as that given the FDA/50 might limit the agency's 
authority to requiring manufacturer notification. NHTSA argues, 
however, that it has implied authority to issue publicity not only 
to inform the public about safety defects, but also to warn car 
owners who might not otherwise be reached. 151 But this use of 
public warnings also serves as a sanction to deter manufacturers 
from future quality control failures. Furthermore, the threat of 
publicity serves to coerce manufacturers to fulfill their statutory 
recall duties. 

Consumer groups complain that NHTSA does not impose 
sufficiently rigorous notification requirements on manufacturers 
and that the agency's own publicity efforts are ineffective. The 
automobile industry, on the other hand, complains that premature 
agency publicity releases and information leaks deny manufac­
turers a fair chance to reply to charges or investigate alleged 
defects.152 

Despite these criticisms, auto makers are generally more 
pleased with NHTSA's publicity procedures than food producers 
are with the FDA recall system. This is probably due in large 
measure to the inherent differences in the products. Because the 
public apparently perceives food contamination to be a much 
greater danger than automobile safety defects, NHTSA publicity 
is likely to have less adverse effect on regulated parties than FDA 
publicity, even though the incidence and significance of likely 
harm from auto safety defects usually exceeds that resulting from 
contaminated food. The causes of public insensitivity to NHTSA 
publicity are not entirely clear. Perhaps it is because the public 
has concluded that unsafe cars are inevitable while unhealthy 
food is not. Differences in the markets may also explain some of 
the differences in the impact of the agency warnings. Competitive 
pressures in the food processing industry probably exceed those 
in the automotive or tire industries/53 and the consumer's oppor-

150 21 U.S.C. § 375(b) (1970); seep. 1408 supra. 
151 Interview with Richard Dyson, Assistant Chief Counsel, NHTSA, in Wash­

ington, D.C., Aug. 29, 1972. 
152 The industry's "unfair surprise" argument is, however, unpersuasive, since 

the news media regularly seek the manufacturer's response before releasing a 
story, especially in important cases. Moreover, manufacturers are frequently aware 
of NHTSA's conclusions before they are made public; in fact, auto makers some­
times participate in the Administration's tests and frequently negotiate with the 
agency on the scope of formal notice. In any event, although the fairness of 
administrative procedures theoretically should not depend on the wealth of those 
an agency regulates, most automobile manufacturers are economically powerful 
enough to counter NHTSA publicity. 

153 SeeR. LIPSEY & P. STEINER, EcoNOMICS 266-68 (3d ed. 1972). 
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tunity to react to adverse publicity by shifting his purchases is 
correspondingly greater with respect to the food industry. More­
over, unit prices are much lower for food than for automotive or 
tire products, the lifespan of food products is much shorter, and 
consumer loyalties and brand differentiation among food products 
are considerably lower. 154 Thus, even if consumers were not 
indifferent to NHTSA publicity, its immediate impact might be 
limited. 

Another possible explanation for the relative consumer in­
difference to NHTSA warnings may be "notice saturation": 
NHTSA warnings stream forth constantly, affecting almost every 
make and model of automobile; the agency gives about the same 
publicity to all defects, regardless of their seriousness, and most 
defect notices are no longer newsworthy. In contrast, FDA warn­
ings are relatively few, at least when compared with the number 
of firms and products in the industry, and they do draw public 
interest when the number of potential victims is substantial or 
the possibility of injuries is severe. In short, NHTSA's diligence 
may have dissipated rather than heightened public interest. 155 

There are also differences between the publicity procedures of 
the FDA and of NHTSA. :\Iotor vehicle defect notifications often 
occur months after the defect is first suspected, and they are 
usually preceded by lengthy and thorough testing in which the 
manufacturer has a chance to participate. NHTSA ordinarily 
notifies the public that a model is being investigated or has failed 
a performance test in interim monthly announcements or a special 
consumer protection bulletin. After NHTSA first announces a 
serious defect by this method, as it did in the case of Corvair 
heaters and Chevrolet engine mounts, it gathers substantial evi­
dence, notifies the manufacturer, and runs preliminary tests. Only 
then is the focused warning publicity issued. The automobile 
manufacturer is therefore unlikely to be the victim of erroneous 
agency publicity.156 

154 See J. B.o\I~, I~Dl'STRIAL 0RGA~I7.ATION 236-40 (2d ed. 1968). See also ITC, 
Eco~o::.nc REPORT ON THE. b:FLUE.~CE oF MARKET STRUCTURE ON PROFIT PER­
FORMA~TE. oF Fooo l\IANUFACTURI=-<G COMPANIES (Staff Report 1969); UNITED 
STATES XAT'L Col\n.r'~ o:-< Fooo 1\IARKETL..,.G, TECH~ICAL STUDIES Xos. 4, 6-8 
(1966); Collins & Preston, Concentration and Price .Margins in Food Manufac­
turing Industries, 14 J. INous. EcoN. 226 (1966). 

155 C/. p. 1427 infra. A related factor is the nature of the investigation. Con­
taminated foods involve scientific examination, and few consumers feel in a 
position to challenge the FDA's conclusions. Automobile defects, on the other 
hand, usually involve mechanical problems concerning which many consumers 
believe themselves competent- or at least rate the government agency less highly. 
In actuality, the contrary attitudes would be more realistic, since FDA warnings 
may follow only preliminary testing whereas I'\HTSA notices are usually preceded 
by extensive testing and consultation. 

156 There are, however, occasional vigorous disputes between the agency and 
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Although NHTSA enjoys a statutory ''recall" program FDA 
lacks, it also resorts to the extrastatutory measure of adverse 
publicity both to warn the public and to coerce compliance with 
its recall program. Representatives of NHTSA admit that it has 
not subjected its publicity program to rigorous examination. No 
rules or regulations govern the agency's publicity. Howe~er, in­
ternal checks and procedures have developed from custom, habit, 
and natural bureaucratic caution. Not insignificant, undoubtedly, 
is the existence of effective industry pressure on the agency. Prob­
ably fearing that it will jeopardize the effectiveness of its sub­
stantive program with irresponsible publicity, NHTSA generally 
acts cautiously, and there has evidently been little abuse in its 
adverse publicity practices. 

II. THE CoNTROL OF ADVERSE AGENCY PuBLICITY 

A. The Need for Control I 57 

Adverse publicity causes concern for two primary reasons. 
First, it imposes a deprivation on private persons or firms without 

the manufacturers it regulates over the content of press releases issued by each. 
NHTSA, for example, objected to Ford Motor Company's advertisements regard­
ing the ineffectiveness of air bags as a passive restraint, and it issued counter­
publicity. Or a manufacturer's recall may fail to mention that it was precipi­
tated by an NHTSA investigation or it may be worded too benignly; the agency 
then frequently issues a "reactive" release announcing its own views. NHTSA also 
concedes that some of its releases have contained errors- especially as to whether 
the recommended repair would be accomplished under the manufacturer's warranty 
or at the owner's expense. Interview with Richard Dyson, Assistant Chief Counsel, 
NHTSA, in Washington, D.C., Aug. 29, 1972. 

157 See generally F. RouRKE, supra note 65, at 13-17; Note, Disparaging Pub­
licity by Federal Agencies, 67 Cow:r.r. L. REv. 1512, 1513-18 (1967). 

There is, of course, another more basic question which also deserves consider­
ation- namely, whether government agencies should issue any publicity, either 
adverse or favorable. The information publicized by an agency is wanted only by 
some; publicity is not usually desired by those adversely affected, a view shared 
as well by many others who cannot use it. Thus, adverse agency publicity designed 
to inform seems justifiable only if the agency can distribute the information more 
efficiently than private organizations to those wanting it or if it serves some other 
public purpose. On the other hand, it ·seems clear that many agency publicity 
functions already duplicate private information systems, which are supported by 
those willing to pay for the information. See generally A. ALCHIAN & W. ALLEN, 
UNIVERSITY EcoNOMICS: ELEI\IENTS OF INQUIRY 35-49 (3d ed. 1972). In addition, 
a market system has the advantage of permitting each consumer an opportunity 
to "vote" his preference by choosing to buy or not to buy the service. Competitive 
pressures in this "information market" would maximize resource allocation (since 
the information supplied would be determined by demand) and minimize cost 
(since specialization in information services and competition would increase efficiency 
and reduce prices). See id. at 199-232,311-48. Those unwilling to pay the publicity 
charge would not be forced to shoulder the cost. In addition, they would be free 
of government coercion, since individuals would not be required to support an 
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the due processes of law normally associated with government 
action encroaching upon property or persons. Formal orders from 
administrative agencies are preceded by notice with an opportu­
nity for hearing, and the orders are often supported by a reasoned 
decision.158 But usually no protection other than the common 
sense and good will of the administrator prevents unreasonable 
use of coercive publicity. Furthermore, judicial review cannot 
undo the widespread effects of erroneous adverse agency publicity. 
The result is that the person or industry named may be irretriev­
ably injured by inaccurate, excessive, or premature publicity.159 

unwanted service. See generally M. FRIEDMAN, CAPITALISM AND FREEDOM 7-36 
( I962). Equally significant would be the desirable by-product that the existing 
tort system of private remedies would be available to compensate for abuses. See 
generally \V. PROSSER, HANDBOOK OF THE LAW OF TORTS §§ II1-16, 128 (4th ed. 
I 97 I) (defamation and injurious falsehood). Moreover, since government im­
munity and the absolute tort immunity of government officials, see id. at 97o-92, 
are inapplicable in the private sector, many of the fairness and all of the procedural 
questions raised in this Article would disappear. 

It can be answered that agency publicity serves an overriding public purpose. 
Nonpurchasers should be warned or informed where their welfare requires it. 
Moreover, agency information should not be restricted to the wealthy or the 
specially interested; the Government has an obligation to protect the disadvan­
taged or ignorant as well as the affluent. Nor is it dear that an effective and 
efficient private information market is a practical possibility. 

158 Agencies ordinarily are required to give notice and an opportunity for a 
hearing before entering a formal administrative order that adversely affects a 
private interest. See Administrative Procedure Act §§ 5-8, 5 U.S.C. §§ 554-57 
(1970). See also Greene v. McElroy, 360 U.S. 474, 496-97 (1959); Administrative 
Procedure Act § 4, 5 U.S.C. § 553 (1970) (rulemaking authority); E. GELLHORN, 
ADML~ISTRATIVE LAW AND PROCESS IN A ~UTSHELL 133-34 (1972). 

Since most objections to agency publicity disappear when it issues after a 
hearing is held, the comments and recommendations offered in this Article generally 
relate to adverse publicity disseminated before the named respondent has had an 
opportunity to show that the release is inaccurate or before the agency has made 
a deliberate decision; only occasionally are they directed against excessive publicity. 

At one time it was strenuously argued that pretrial press releases were also 
prejudicial because they demonstrated agency prejudgment. See, e.g., ::\'ote, supra 
note 157, at I5I3-I4. However, as the combination of functions within adminis­
trative agencies was accepted and the concept of institutional separation under­
stood, this objection generally disappeared. And current channels for judicial re­
view adequately protect the fairness of agency hearings. See, e.g., Texaco, Inc. v. 
FTC, 336 F.2d 754 (D.C. Cir. 1964), vacated and remanded on other grounds, 381 

u.s. 739 ( I965). 
159 For example, in the cranberry episode, see pp. I408-ro supra, as a Wash-

ington attorney has noted, there was 
great economic loss, and perhaps lasting injury, without any hearing or 
review on the facts ... No lawyers ... were consulted, and no admin­
istrative procedures were even considered .... ~ever forget that the 
publicity sanction- that omnibus condemnation by press release- goes 
forward without formal evidence, without any opportunity for hearing, 
without counsel and, of course, without the remotest possibility of court 
review. 

Austern, supra note I q, at 672-74. ~or is compensation by private bill or executive 
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Second, agencies sometimes use adverse publicity as an un­
authorized sanction, as the CLC has done to enforce its Phase I 
dividend restraint policy.160 Such use can damage an agency's 
stature in the eyes of the regulated industries. Furthermore, 
agency reliance upon publicity as a sanction may stunt the de­
velopment of legal sanctions and leave novel doctrines untested.161 

By resorting to ad hoc methods of coercion, agencies circumvent 
the visibility of legislative approval of sanctions and may even 
frustrate the legislature's intent to limit their power to coerce.162 

In this section of the Article, standards will first be proposed 
whereby agencies can control and legitimize their uses of adverse 
publicity. Second, new avenues for judicial scrutiny of adverse 
publicity will be suggested, although admittedly the primary re­
sponsibility must fall on the agencies' internal controls, which 
alone operate before publicity issues. Finally, -legislative mea­
sures for reform will be discussed, including greater specificity 
in delegations of authority to agencies and reform of the Federal 
Tort Claims Act. 

B. Controls on Publicity and the 
Freedom of Information Act 

Before proposing methods for controlling the use of agency 
publicity, one must distinguish such controls from agency infor­
mation practices that permit public access to agency records in 

action necessarily adequate protection; it covers only readily identified losses and 
offers a salve only for the powerful and persistent. 

160 See pp. 1404-05 supra. See generally Part I. C. supra. 
161 See generally Elman, Administrative Reform of the Federal Trade Com­

mission, 59 GEO. L.J. 777, 820-45 (1971); cf. Spritzer, Uses of the Summary Power 
to Suspend Rates: An Examination of Federal Regulatory Agency Practices, 120 
U. PA. L. REv. 39, 42 (1971): "[T]he regulatory approach [of concern] adopted by 
the FCC, although expeditious in the short run, has ... delayed the development 
of an adequate methodology of regulation, and resulted in a conspicuous failure 
to formulate visible and consistent standards." If ultimately subject to court 
review, preliminary exploration of novel methods outside the formal administra­
tive process is not as objectionable. Compare liT Continental Baking Co., [1970-
1973 Transfer Binder] TRADE REG. REP. U 19,681, at 21,727 (F.T.C. 1971) (consent 
decree requiring that respondent counter weight-reducing claims of prior Profile 
Bread advertisements), with Firestone Tire & Rubber Co., [1970-1973 Transfer 
Binder] TRADE REG. REP. U 20,112 (F.T.C. Feb. r6, 1973) (adjudicative rejection 
of request for corrective advertising order). The concern, however, is that publicity 
may be such a significant in terrorem threat that no respondent can challenge the 
lawfulness of the agency policy which it implements. See, e.g., Mulford, "Accelera­
tion" Under the Securities Act of 1933- A Postscript, 22 Bus. LAW. 1087 (1967); 
Mulford, "Acceleration" Under the Securities Act of 1933- A Reply to the 
Securities and Exchange Commission, 14 Bus. LAW. 156 (1958); cf. FINAL REPORT 
OF THE ATTORNEY GENERAL's CoMM. ON ADMINISTRATIVE PROCEDURE, S. Doc. No. 
8, 77th Cong., 1st Sess. 134-35 (1941) (Federal Alcohol Administration). 

162 See, e.g., p. 1399 supra (EEOC authority). 
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accordance with the Freedom of Information Act.163 The latter 
involves a question of the availability of government information 
to the public. Agency publicity, on the other hand, involves 
affirmative action on the part of an agency or its personnel to 
bring information or activities to the attention of the public. The 
difference is particularly significant where the agency's affirma­
tive steps cause or increase the harm suffered by the person 
identified.164 

With regard to the interests under the Freedom of Information 
Act, Congress has mandated that high priority be given to open­
ness in government. However, this policy still places the primary 
burden of requesting and obtaining the information on the person 
seeking it; only reasonable requests are honored and the party 
desiring the information must pay for extensive searches as wei] 
as all copying costs. 165 The congressional mandate with respect 
to publicity is quite different. :Most government agencies lack ex­
plicit authorization to issue adverse publicity/66 and what author­
ization one can find limits the uses to which publicity may be 
put. 167 Furthermore, questions of access arise at a different point 
in agency proceedings than questions of publicity. Adverse agency 
publicity frequently occurs either at an investigatory point when 
there is no significant interest in public access/ 68 or at a point 
when the complaint is already in the public domain. 169 The main 
concern is therefore with fairness to the parties adversely affected. 
Access to information, on the other hand, seeks to uncover infor­
mation on which investigation is complete but which has not yet 

163 5 U.S.C. § 552 (1970). 
164 For example, the fact that EEOC's complaint before the FCC is a public 

document does not justify sensationalistic publicity applying public pressure on 
AT&T, just as EEOC's abuse of public FCC hearings is no reason for holding 
private proceedings. See pp. I4oo-or supra. 

When media coverage closely follows agency activities, affirmative publicity 
measures may be unnecessary because mere freedom of public access to informa­
tion performs the same function. See, e.g., pp. 1394-97 supra (SEC publicity). In 
such a case, the issues involved in the Freedom of Information Act cannot be 
disentangled from adverse publicity issues. 

165 FTC Procedures and Rules of Practice §§ 4.8(b)-(c), 38 Fed. Reg. 1730 
(1973). There is effectively a self-screening process which operates to limit public 
access to agency records. In fact, some critics claim these obstacles are too strong. 
See generally Nader, Freedom from Information: The Act and the Agencies, 5 
HARV. CIV. RIGHTS-CIV. LIB. L. REV. I (1970). 

166 See, e.g., pp. 1398-401 supra (EEOC); pp. 1403-06 supra (CLC). 
167 See, e.g., pp. 1411-12 supra (FDA). 
168 Adverse agency publicity often involves unevaluated file data, see, e.g., 

pp. 1408-09 supra (FDA cranberry episode), tentative charges, see, e.g., p. 1390 
supra (FTC Part II complaints), or charges for which no legal sanctions exist, 
see, e.g., pp. 1404-o6 supra (CLC publicity). 

169 See, e.g., pp. 1394-98 supra (SEC). 
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been publicly disclosed. 170 Then, the main concern is with con­
fidentiality and protection of governmental processes. 

C. Internal Controls 

Many of the problems of agency publicity appear amenable to 
internal controi.l 71 In the process of preparing publicity guide­
lines such as the Department of Justice's publicity rules 172 and 
the FTC's public information pamphlet, tn an agency is forced 
to examine its practices and decide whether, when, and how ad­
verse information should be publicized.174 But even where agen­
cies such as the FTC have articulated their standards for the use 
of adverse publicity, there is great need for reform. Extant in­
ternal guidelines generally ignore the questions of whether alter­
native sanctions or other methods of publicity are available, 
whether additional steps should be taken to assure the accuracy 

170 Public access is seldom permitted to investigatory files, and even then the 
decisions seem questionable. See, e.g., Wellford v. Hardin, 444 F.2d 21 (4th Cir. 
1971), noted in 85 HARV . L. REV. 86r (1972). Only occasional requests for access 
involve significant fairness issues, and even less frequently do these raise serious due 
process questions. See generally E. GELLHORN, The Treatment of Confidential In­
formation by the Federal Trade Commission: Pretrial Practices, 36 U. CHI. L. REv. 
II3 (1968). 

171 This is not to say that legislative and judicial relief should not be available. 
In fact, it will be recommended in this Article that courts undertake review of 
agency publicity more freely and that Congress amend the Federal Tort Claims 
Act to permit compensation for victims of adverse publicity on a regularized basis 
rather than by private bill. See C. HoRSKY, THE WASHINGTON LAWYER 78 (1952); 
W. GARDNER, The Administrative Process, in LEGAL INSTITUTIONS TODAY AND To­
MORROW 138-39 (M. Paulsen ed. 1959); Comment, Public Participation in Federal 
Administrative Proceedings, 120 U . PA. L. REv. 702, 718 (1972). See generally 
Section D, infra. But even these suggestions are offered primarily because of their 
likely effect on general administrative practice, not for the specific relief permitted 
injured parties. Judicial review can be an effctive check on the administrative 
process precisely because it can affect policies and practices as well as provide 
limited relief to specific parties. 

172 28 C.F.R. § 50.2 (1972). 
173 FTC PUBLICITY GUIDEBOOK. 
174 The development of.agency policy and its presentation in written regulations 

is not always an unmixed blessing, however. Committing a bad policy to paper 
may hinder its demise, and obscure regulations supply only a semblance of policy. 
Written rules may become rigid and thus an excuse for not rethinking the question 
of how to exercise reasonable discretion. Cf. Abrams, Internal Policy: Guiding the 
Exercise of .Prosecutorial Discretion, 19 U.C.L.A.L. REv. r, 29 (1971). Neverthe­
less, staff size, personnel turnover, and short memories, as well as fairness to those 
subject to the procedure, generally require that administrative agencies rely on 
regularized policy procedures. The evidence seems to indicate that agencies which 
have not reduced their publicity policies to writing have not infrequently abused 
their powers; and agencies which have developed articulate programs are among 
those whose publicity practices seem more praiseworthy. Compare pp. 1388-93 
supra (FTC procedures), with pp. 1398-401 supra (EEOC procedures). 
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of the publicity, or whether fairness for the victim of publicity 
can be improved by providing a forum for a reply or time for 
rebuttal. By resolving such issues, an agency can avoid abuse 
without rendering publicity techniques ineffective. 

1. Publicity Policy.- Several substantive questions should be 
resolved in the rules an agency writes to govern publicity. Among 
these are the questions of whether to issue publicity at all, at 
what point in the agency's actions the publicity should be re­
leased, and how to control the contents of the publicity. 

(a) General Guidelines for Deciding TV he tiler to Issue Ad­
verse Publicity.- (i) Agency Authority.- The first question 
which an agency should address is whether a proposed use of 
publicity is statutorily authorized. Agency authority is important 
not only because agencies are theoretically confined to their dele­
gated powers, but also because the acceptability and effectiveness 
of an agency's substantive programs can be defeated by resort to 
procedures whose legitimacy may be challenged, thereby divert­
ing attention from the object of the agency's concern. Such au­
thorization is not to be found in the typical agency mandate to 
"make public ... information obtained by it ... as it shall 
deem expedient in the public interest" 175 or in the power to ''make 
rules and regulations for the purpose of carrying out the provi­
sions of this ... title." 176 

The problem is particularly acute when publicity functions 
to bolster an agency's enforcement powers. This study has shown 
that agencies frequently use adverse publicity to supplement 
their formal and informal sanctions.177 Publicity is quicker and 
cheaper; it is not presently subject to judicial review or other 
effective legal control; and it involves the exercise of pure ad­
ministrative discretion. Publicity also helps to fill gaps between 
an agency's statutory goals and its statutory enforcement pow­
ers.178 However, the "need" for additional administrative en­
forcement power should not be resolved by an agency's arrogat­
ing such power to itself without congressional approvaJ.l' 9 

175 Federal Trade Commission Act § 6(f), rs U.S.C. § 46(£) (1970). 
176 /d. § 6(g), IS u.s.c. § 46(g). 
177 See, e.g. , pp. 1404-06 supra (CLC). For many agencies publicity serves 

simultaneously as an authorized warning or distribution of information to the 
public and as unauthorized coercion against private parties; the FDA's use of 
publicity in its recall program is paradigmatic. See pp. 1407-16 supra. In such 
cases it would be an abdication of the agency's statutory duties to refuse to issue 
publicity on the ground of its unauthorized impact. However, when faced with 
such a dilemma, agencies must carefully weigh the impact upon their own credibility 
and prestige which may result from excessive use of publicity which achieves 
unauthorized ends. 

178 See, e.g., pp. 1398-401 supra (EEOC). 
179 The best solution would be for Congress to face the choice of extending 

agency sanctions or of authorizing publicity as a sanction. See p. 143S infra. 
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Not infrequently, the agency's mandate is dispositive of 
whether it should issue any adverse publicity. For example, pub­
licity seems peculiarly appropriate for implementing the SEC's 
statutory scheme.180 On the other hand, the mandate to the EEOC 
emphasizes private conciliation; and adverse publicity, particu­
larly where it serves to coerce compliance with EEOC goals, seems 
contrary to the legislative intent. 181 If it appears in a particular 
case that the use of adverse publicity is at least colorably author­
ized by statute, several other criteria should be considered before 
the agency determines to use it. Of these, the most important are 
the need for publicity, the availability of less harmful alterna­
tives, the likelihood that the information is accurate and will be 
effective, and the degree of unwarranted harm that might result. 

( ii) Need. -What regulatory function is served by adverse 
publicity? If an FDA release, such as that regarding Bon Vivant 
vichyssoise, 182 warns the public about an immediate peril such as 
the danger of contaminated food, the need for speed and wide­
spread notice to fulfill the FDA's statutory purpose is clear. The 
scope and the nature of public harm that may result if adminis-

180 See p. 1394 supra. . 
181 See p. 1399 & note 70 supra. The proper role of publicity depends on the 

agency's function and authority. Thus the 194I Attorney General's Report, in 
connection with the Federal Alcohol Administation's "indiscriminate use" of press 
releases to publicize every order instituting disciplinary proceedings against per­
mit holders, concluded that the FAA 

relied upon threatened adverse publicity as an extra-legal sanction to secure 
observance of its commands, even when the validity of its dictates was not 
free from doubt. 

Such abuse of the power to publicize proceedings must be unqualifiedly 
condemned. 

The Committee notes its belief that there is rarely any strong justification 
for prior publicity in the cases which here arise. The sanctions provided by 
the statute, particularly the power to suspend the permit, should, if utilized, 
provide sufficient discouragement to the potential lawbreaker. Only rarely is 
it necessary to take rapid action in order to safeguard the public health 
or to prevent gross deception of consumers .... 

FINAL REPORT OF ATTORNEY GENERAL'S COMM. ON ADMINISTRATIVE PROCEDURE, 
S. Doc. No . 8, nth Cong., ISt Sess. 135 (1941). On the other hand, the Com­
mittee did not disapprove of the SEC's publicity policies, see id. at 182-83, and its 
monograph on the Commission explained why the SEC's policies were justified in 
the normal case: 

First, it is abundantly clear that the [Securities and Exchange] Commission 
takes extraordinary precautions before instituting decisive proceedings ... 
Under these circumstances, the danger of harm by publicity to a respondent 
who might ultimately be found innocent seems remote. Second, there are 
affirmative considerations of policy which support the policy of publicity. 
Where, .after its careful preliminary researches, the Commission is of the 
opinion that violations exist, it would seem to be contrary to the intent of 
the acts that the Commission should keep this secret and permit investors, 
for whose protection the acts were passed, to continue to be defrauded. 

ATTORNEY GENERAL's CoMM. oN ADMINISTRATIVE PROCEDURE, MoNOGRAPH ON SE­
CURITIES AND ExCHANGE COMMISSION , s. Doc. No. IO, nth Cong., ISt Sess., pt. I3, 

at 53-54 (1941). 
182 See p. 1413 supra. 
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trative publicity is not issued is another way of stating the regu­
latory need. However, if the function were merely to inform the 
public about FDA vigilance and the resulting safety of foods and 
drugs, there would seem to be little reason to identify particular 
products or firms, at least prior to formal adjudicative determina­
tion. \Vhere there is considerable doubt whether Congress in­
tended the agency to warn the public against a product or firm, 
the use of so gross a warning or informational tool as adverse 
publicity should be seriously questioned. Thus, for example, it is 
difficult to justify the ruination of an entire cranberry crop on 
the ground of evidence such as that facing the FDA in r959. 183 

(iii) Alternatives.- Can the interests served by adverse 
publicity be protected in less harmful but equally effective ways? 
If an FTC complaint relates to a continuing practice or advertise­
ment- for example, the Zerex advertisement- the respondent 
should be allowed the alternative of discontinuing the challenged 
activity pending the litigation.184 Because adverse publicity is 
usually a deprivation not subject to effective judicial control, it 
should usually be a sanction of last, not first, resort. If statutorily 
authorized, other remedies such as injunctions, seizures, and sum­
mary administrative actions should be considered before indis­
criminate adverse publicity is employed. 185 

( iv) Accuracy and Effectiveness.- How reliable is the infor­
mation on which the agency publicity is based and what is the 
likelihood that it will effectively influence the public? :\Iistakes 
such as the Cost of Living Council's dividend announcement 186 

or the FTC's accusations against Zerex 187 are costly to the 
agency's prestige and program as \Veil as to the injured person. 

183 See pp. I408-09 & note I I i supra. 
184 See E. Gellhorn, supra note I 70, at I42. This suggestion is also appropriate 

where past practices have already resulted in distribution of the allegedly defective 
product or resulted in public deception, and the charge is disputed. In such cases, 
the agency announcement is unlikely to return the warned consumer to the status 
quo ante. For example, the FTC did not expect purchasers of Zerex antifreeze to 
replace their radiator coolant several months into the winter season merely because 
the Commission announced that the product might cause harm to some automobile 
radiators. And if the FTC's recent experience with attempting to show the "linger­
ing effect" of deceptive advertising is indicative, its adverse publicity cannot be 
justified as countering past practices. See, e.g., ITT Continental Baking Co., [ 197o­
I973 Transfer Binder] TRADE REG. REP. U 2o,I82 (F.T.C. I972). 

185 Moreover, the manner and type of agency publicity may be viewed as a 
spectrum of alternatives. That is, a more restrained announcement or the inclusion 
in the agency announcement of respondent's reply may alleviate the harm and 
increase the accuracy of the disseminated news, yet still satisfy the administrative 
policy justifying the release. See p. I430 infra. 

186 See pp. 1404-05 supra. 
187 See pp. 1391-92 & notes 38-40 supra. 
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The public warning about Stokely-Van Camp's green beans/88 

which turned out to be harmless, not only cost the company mil­
lions of dollars, but also reduced the credibility of the FDA. 

:Moreover, when publicity is not selectively issued, it is likely 
to be ineffective. Typical are NHTSA's announcements of re­
calls 189 and the FTC's automatic press policy for Part II com­
plaints.190 In a technical sense, the present policy assures that 
the public is informed of every FTC complaint and may, if 
necessary, take warning from it. In reality, the public is drowned 
in a sea of notice and a benumbed press ignores many of the 
FTC's warnings, even those which raise significant issues of 
public safety, such as the announcements of flammable-fabric 
actions. The FTC's problems might be avoided or minimized if 
the Commission adopted a policy of selective publicity. The FTC 
could limit the use of publicity to cases in which it was necessary 
to warn the public about imminent danger and to significant ac­
tions requiring explanation to prevent misunderstanding. 

The chief arguments in favor of the present automatic-pub­
licity policy- that it ensures accurate news coverage by explain­
ing technical legal charges and enhances administrative efficiency 
by funneling all press inquiries to the Information Office- are 
no less applicable to selective publicity. Reporters' inquiries 
would still be directed to the Information Office, and material 
now released automatically could be kept on file and made avail­
able as requested. To prevent misunderstandings, the agency 
might still hold news conferences to explain novel cases such as 
those in which the FTC seeks a corrective advertising order or 
applies a new monopoly theoryYH 

(v) Harm.- \\rhat is the likelihood and scope of injury 
which might result from agency publicity? Publicity concerning 

188 See note 142 supra. 
189 See pp. 1416-19 supra. 
190 See p. 1390 supra. The defense bar is highly critical of the FTC's auto­

matic publicity policy. See ABA Administrative Law Section, The Twelve ABA 
Recommendations for Improved Procedures for Federal Agencies, 24 Ao. L. REV. 

389, 410 (1972). 
191 Opponents of such a reform may make several arguments, but none is 

particularly persuasive. It is true that the present automatic publicity policy per­
mits the Public Information Office no discretion to decide when to issue a press 
release concerning a complaint, while the selective policy would. But the difference 
is illusory, because under the present policy, the Information Officer decides which 
complaints will receive special publicity such as a news conference. Admittedly, a 
selective publicity policy might give a greater appearance of agency bias merely 
because some complaints were publicized and others were not. But any agency 
publicity gives an appearance of partisanship, and the appearance is heightened 
when the charges publicized are tentative and are changed before an adjudicative 
hearing is held. 
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some types of agency activity is likely to be so prejudicial that it 
should almost never issue. For example, where agency adjudica­
tions are similar to judicial trials, the well-developed rules appli­
cable to trial publicity by lawyers should apply. 192 The EEOC 
practice of "trial by handout" demeans the adjudicative process 
and its participants and may render procedural protections at a 
subsequent hearing irrelevant. As a general rule, agency publicity 
regarding adjudications should be kept to the barest minimum, at 
most announcing the commencement of the proceeding, the in­
terim decision by the hearing officer, the final agency action, and 
the result of judicial review. Where investigations are regulatory 
or preprosecutorial and look toward subsequent adjudication, the 
usual practice follows the grand jury precedent of keeping such 
proceedings confidentiaJ.l93 Obviously, publicity as a sanction has 
no place here; in fact, there seems to be little justification for 
holding such hearings in public.194 Informational or legislative­
type investigations, on the other hand, serve a different purpose. 
They are designed to inform the agency, and sometimes the public, 
as part of the development of agency policy, rules , or legislative 
proposals. They are invariably public, and this practice was spe­
cifically approved by the Supreme Court in FCC v. Schreiber.I95 

192 See ABA SPECIAL CoMM. ON E vALUATION OF ETHICAL STANDARDS , CoDE OF 

PROFESSIONAL R ESPONSIBILITY, Canon 7, EC 7- 33, DR7-107 (Final Draft 1969). 
See generally ABA ADVISORY COMM. ON FAIR TRIAL-FREE PRESS, ABA PROJECT ON 

MINIMUM STANDARDS FOR CRIMINAL j USTICE: FAIR TRIAL-FREE PRESS ( 1966); 
Reardon , Th e Fair-Trial-Free Press S ta ndards, 54 A .B.A.]. 343 ( 1968). 

193 S ee, e.g., 16 C.F.R. § 2.8(c) (1973) ( FTC investigational hea rings normally 
not public); 1 K . D AVIS, ADMINISTRATIVE LAw TREATISE § 3.13 (1958). For a 

review of grand ju ry proced ure, see 8 J . W IGMORE, EviDENCE § 2360 (M cNaughton 
rev. 1961); Calki ns, Grand J ury Secrecy, 63 M ICH . L . REv. 455 (1965 ) . See also 
FED. R. CRIM. P . 6(e) . 

194 See E . Gellhorn, su pra note 170, at I I 7-23. 
195 381 u.s. 279 (I965) . 
[P]ublici ty tends to st imulate t he flow of information and public preferences 
which m ay significan tly influence administrat ive and legislat ive views as to 
the necessity and character of prospective action . 

/d. at 294. Chief Justice Warren's refere nce to publicity, however, relates to t hat 
generated by public hearings, not by administrative press release. 

Of gra ve concern, however, is the occasional tendency of agencies to use such 
proceedings to ven t ilate charges against individuals or companies without affording 
the accused a reasonable opportunity for rebuttal. Cj. Maslow, Fair Procedure in 
Congressional Investigations: A Proposed Code, 54 CoLUM. L . REV. 839, 861-70 
(1954) . One answer, of course, would be to allow the charged party an opportunity 
to confront his accusers, to challenge unfavorable evidence, and to present an affirm ­
ative case. In general, this approach defeats the purpose of informational hearings; 
they would simply become adjudications . See Hannah v. Larche, 363 U.S. 420, 
443 (1960); :\'ote, The Distinction Between !nformhzg and Prosecutorial Investi­
gations: A FU1zctional Justification for "Star Chamber" Proceedings, 72 YALE L .J. 
1 2 2 7 (I 963). Rather, such charges do not deserve to be aired in public. Either 
the hearings should be confidential or such charges ruled out of order. The re-
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Where agency action concerns a serious and continuing prob­
lem of public health, safety, or economic harm, speed may be 
critical. On the other hand, so is accuracy, since an erroneous 
announcement may be nearly as harmful as the threat of peril 
which motivates the warning. Unless the public "need" fe>r an 
immediate announcement is substantial, the ideal procedure would 
be to postpone agency publicity which is likely to have a signif­
icant and adverse impact until the named respondent has had an 
opportunity for a hearing. In some cases, consideration of the 
likelihood of harm from the publicity would indicate that it is so 
minimal as to legitimate the use of adverse publicity. Thus, for 
example, criticism from NHTSA has so slight an impact on an 
industry which can easily protect itself that NHTSA should have 
greater leeway to issue adverse publicity.196 However, this is not 
to say that NHTSA should rely on more, rather than less, pub­
licity. Of course, consideration of the potential injury should not 
be limited to those singled out in the news announcement. As 
the cranberry episode demonstrates, adverse publicity may have 
many spillover effects which should be considered in an agency's 
decision. 197 

In sum, the four factors of need, alternatives, accuracy and 
effectiveness, and harm should be considered together in determin­
ing whether authorized adverse publicity should issue. This 
analysis suggests that inflexible publicity policies are unlikely to 
be desirable, unless one can reasonably assume that the importance 
of the various factors does not shift within a category of cases. 
As Professor Davis has rightly suggested,198 the appropriate re­
sponse to administrative abuse is not to discard discretion, but 
rather to structure, check, and confine it through agency rules 
and regulations. \Vhere adverse publicity supplements or is a 
substitute for other agency sanctions, 1!)!) and therefore constitutes 
a sanction, the agency should be careful to satisfy itself that 
these basic standards are met. 

(b) The Co11tent o j Adverse Publicity.- Once a decision is 
made that some publicity should be forthcoming, the question of 

formed rules of several congressional committees, developed after the stresses of 
the McCarthy era, provide a useful guide. See, e.g., ]OINT Col\n.r. ON CoNGRES­
SIONAL OPERATIONS, RuLES ADOPTED BY THE CoMMITTEES OF CoNGRESS, 92d Cong., 
1st Sess. 158, 171 (Comm. Print 1971) (defamatory or accusatory statements to be 
received in executive session). 

196 Correspondingly, in such cases the publicity is less likely to serve any un­
authorized purposes. On the other hand, the victim's ability to withstand the in­
jury- its deep pocket- would not seem to be a principled basis for deciding 
whether adverse publicity should issue, unless wealth redistribution is a regulatory 
function. 

197 See pp. 1408-1o & note 134 supra. 
198 K. DAVIS, DISCRETIONARY JusTicE: A PRELIMINARY INQUIRY chs. 3-5 (1969). 
199 See, e.g., section I. D. supra. 
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its content arises. Agency rules regarding the content of press 
announcements should vary depending upon the complexity of the 
agency action, the sophistication of the likely audience- of both 
the immediate reporters as well as the ultimate readers or viewers 
-and the possibility of harm. Regulations should indicate such 
guidelines as whether a pleading should be reprinted or summa­
rized and whether and from whom further information should be 
made available. Agency rules should also indicate the proper 
tenor and format of publicity announcements.20° For all agency 
publicity, factual , nonpejorative descriptions of agency action 
should be the inflexible rule. 201 In addition, all agencies should 
follow the FTC practice of prominently featuring in every 
appropriate release the tentative nature or limited basis of the 
charge.202 

2. Publicity Procedures.- Unless implemented with sensi­
tivity, these publicity policies provide only limited protection. 
Beyond familiar exhortations that administrative regulation can­
not rise above the quality of an agency's personnel , a few pro­
cedural guides may be appropriate. First , publicity generally 
should issue from only one agency source. The media should not 
be encouraged to interview staff members in charge of litigation 
or investigations ; if background information is available , the 
SEC's approach of limiting disclosure to facts not for quotation 
or attribution 203 seems appropriate. For example, any reform of 
FTC publicity policy should take account of the Commission's 
present practice of permitting the staff to meet informally with 
the press to discuss nonconfidential matters.204 Insofar as such 
discussions relate to charges against individual respondents , the 
practice seems objectionable. In fact , most of the legitimate re­
spondent grievances uncovered by this study arose out of ad hoc 
staff responses to press inquiries. Such informal interchanges 
assure neither accuracy nor uniformity, and the FTC should 
amend its Operating l\Ianual to require that staff members refer 

200 See, e.g., FTC PUBLICITY GUIDEBOOK 3-13. 
201 The SEC, fo r example, has su rmou nted the problem of ove rstatement which 

once plagued its press releases. See Gilligan, \\'ill & Co. v. SEC, 267 F .2 d 461, 
468-69 (2d Cir.), cert. denied, 36 1 U.S. 896 (1959); Silver King Mines , Inc. v. 
Cohen, 26I F . Supp. 666 (D. Utah 1966). In order to minimize misstatement , SEC 
announcements append the official Commission document to the release, which only 
summarizes the SEC's action in the ba rest manner. See SEC, MANUAL OF An­
MI~ISTRATIVE REGULATIO~S § 161.04 (1966). 

202 See note 35 supra . 
203 Interviews wi th Ronald F . Hunt, Secretary to the SEC, in Washington , 

D.C., Aug. 2 & IS, 1972. See also SEC, MA~UAL OF ADMDHSTRATIVE REGULATIONS 
§ I 6 1.06 (B) ( 2) ( I 966) . 

204 FTC, OPERATING MANUAL ch . 10.4 (I97I). 
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all press inquiries to the Information Office. To the extent that 
it could be made enforceable,205 such a requirement would enhance 
the effectiveness of the more fundamental changes already sug­
gested. 

Second, agency publicity procedures should be reviewed peri­
odically. When policies are new, all problems cannot be antici­
pated. And established policies may not be working or may have 
become unnecessarily rigid. For example, administrative effi­
ciency and fairness might be served by the FTC's adoption of 
a one-step complaint procedure 206 which allows respondents to 
negotiate a settlement within tight time limits, before charges are 
filed and publicized.207 The Commission's public relations fiasco 
in the Zerex antifreeze case would not have occurred if a one-step 
procedure had been used. 

Third, where feasible, an agency might consider creating an 
internal appeal procedure whereby the private party complaining 
of adverse agency publicity could ~eek redress. This suggestion 
is tendered cautiously, because agency processes are not enhanced 
merely by burdening them with another layer of administrative 
procedures. 

Finally, intermediate approaches such as those suggested by 
the Consumer Product Safety Act 208 are also possible. That is, 
each agency should consider the feasibility of providing that 
where practicable, parties to be subjected to proposed adverse 
publicity be given advance notice and an opportunity to comment 
to the agency upon the press announcement before its release. 
\Vhen an adverse disclosure is inaccurate or misleading, the 
agency should provide specific procedures for issuing a retraction, 

205 In fact, of course, the Commission has a history of being unable to control 
itself. For example, in the celebrated Sherman Adams-Goldfine affair of the 195o's, 
the then chairman of the FTC, Edward F. Howrey, disclosed confidential infor­
mation in clear violation of several statutes. See HousE CoMM. ON INTERSTATE 
AND FoREIGN CoMMERCE, INDEPENDENT REGULATORY CoMMISsioNs, H.R. REP. No. 
2711, 8sth Cong., 2d Sess. 46-so (I9S9). See also IS U.S.C. §§ 46(f), so (I970); 
I8 U.S.C. § I 90S (1970); 44 U.S.C. § 3S08 (1970). 

206 Cj. I7 C.F .R. § 202.s (I972) (SEC enforcement activities). This suggestion 
would require an abandonment of the Commission's Part II complaint procedure. 
An informal procedure advising respondent of the nature of the complaint, assuring 
the reasonable accuracy of the facts asserted therein, and allowing an opportunity 
for brief settlement negotiations would still seem advisable in many instances; it 
should not be accompanied by a Commission press release, however. 

207 Settlement negotiations might still be permitted after the complaint was 
filed, at the discretion of the administrative law judge, but they should not be 
automatically available as a delaying device. This recommendation would rewrite 
16 C.F.R. § 2.34(d) (I973), which generally denies any opportunity for settlement 
after a complaint is issued. 

208 Consumer Product Safety Act §§ s(a)(1), 6(b)(I), IS U.S.C.A. §§ 
20SS(a)(I), 20S6(b)(I) (Supp. 1973). 
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if requested, in the same manner (if feasible) in which the orig­
inal publicity was disseminated. 

D. External Controls 

r. Judicial Review.- Courts have generally avoided review­
ing adverse agency publicity. At first, they concluded that they 
could not even determine whether agency publicity was author­
ized.209 But later, courts overcame this difficulty on the general 
theory that administrative agencies may not lawfully exercise 
power unless it is delegated to them. Thus, when agency press 
releases have been challenged, the first legal issue is invariably a 
determination of the agency's authority to issue them. If not au­
thorized, adverse agency publicity may be enjoined upon a show­
ing of injury not otherwise compensable at law.210 

However, in the few legal tests to date, courts have generous­
ly construed statutory authority to issue press releases, even if 
their effect is admittedly punitive. As long as the publicity can 
be justified as being within the agency's express or implied au­
thority to inform or warn the public, the press release is al­
lowed.211 Yet little attention has been focused on agency autho­
rity to use publicity wholly or in part as a sanction. The case 
authority is not dispositive even of basic questions. Either the 
arguments against agency authority have proven too much, or the 
cases have involved complex scientific questions which cloud the 
issue of authority.212 The ratio decidendi of the decisions tend to 
be quite narrow, and the courts have rightly been hesitant to deny 
agencies necessary discretion. If the issue of an agency's use of 
publicity to add to its statutory enforcement pO\vers were clearly 

209 See Hearst Radio, Inc. v. FCC, 167 F.2d 225 (D.C. Cir. 1948); Kukatush 
Mining Corp. v. SEC, 198 F. Supp. 508 (D.D.C. 1961), aff'd, 309 F.2d 647 (D .C. 
Cir. 1962). 

210 See, e.g., Bristol-Myers Co. v. FTC, 424 F.2d 935, 940 n.21 (D.C. Cir. 1970); 
B.C. Morton Int'l Corp. v. FDIC, 305 F.2d 692 (1st Cir. 1962); Silver King Mines, 
Inc. v. Cohen, 261 F. Supp. 666 (D. Utah 1966). 

Without such review, administrative action which impairs private rights might 
result in an improper constitutional invasion or action beyond an agency's statu­
tory authority. 

211 See, e.g., FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308 
(D.C. Cir. 1968), discussed at note 30 supra. See generally Barr v. ::\1atteo, 360 
V.S. 564, 575 (1959) . The cases are collected and capably discussed in Lemov, 
Administrative Agency Xews Releases: Public Information Versus Private Injury, 
37 Gw. \VASH. L. Rn-. 63 (1968); :\'ote, supra note 157, at 1518-25. The only 
significant case law development in the intervening 5 years is the comment in 
Bristol-.Myers ''regret[ting the lower court's] broad dictum suggesting that an 
agency could never be enjoined from publicizing its activities." Bristol-::\1yers Co. 
v. FTC, 424 F.2d 935, 940 n.21 (D.C. Cir. 1970). 

212 See, e.g., cases cited note 210 supra. 
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defined, however, a court could more readily review the question 
of its authorization. 213 Furthermore, little or no consideration has 
been given to whether agencies could accomplish their information 
and warning functions with less harmful alternatives,2 14 particu­
larly since the cases often deal with severe and imminent perils 
to public health. 215 Yet where the case for publicity is not com­
pelling and the authority to use publicity coercively is doubtful, 
it would seem appropriate for a court to scrutinize the adminis­
trative authority closely. 

Practical reasons also explain the judicial reluctance to re­
view use of adverse publicity. Effective review is almost impos­
sible when no record exists, standards are vague, and administra­
tive claims of efficiency are difficult to evaluate. Nor are courts 
prone to oversee administrative action when they are powerless 
to prevent the injury or to remedy the harm. Injunctions seeking 
to prevent repetition of an adverse release may close the door, 
but only after the primary injury has accrued. The doctrines of 

213 It could be argued that the Administrative Procedure Act requires that an 
agency have specific authority to issue publicity. Section 9(a) of the APA pro­
vides that "A sanction may not be imposed ... except within jurisdiction dele­
gated to the agency and as authorized by law." 5 U.S.C. § 558(b) (1970). To 
sustain this argument, publicity must be viewed as a "sanction." Several points 
support this position. First, adverse publicity has all the attributes of a sanction. 
Second, "sanction," as defined in § 2 (f) of the APA, covers such diverse acts as 
the "imposition of (~] penalty" and the "destruction ... of property." 5 U.S.C. § 
ssr(ro) (C)-(D) (1970). Even if it were argued that the issuance of an adverse 
press release is not itself the destruction of property or the direct imposition by the 
state of a penalty, the effect on the victim is indistinguishable from a direct penalty. 
This distinction between direct and indirect imposition of a penalty dissuaded one 
state court, however, from invalidating a statute conferring authori ty on a state 
agency to publish names of employees violating minimum wage requirements. 
Vissering Mercantile Co. v. Annunzio, r III. 2d ro8, 121, rrs N.E.2d 306, 313 
(1953). Third, the original uncodified-and governing-language of§ 2(£) speaks 
of the "imposition of any form of penalty." 6o Stat. 238 (1946) (emphasis added). 
See also LEGISLATIVE HrsToRv, ADMINISTRATI\'E PROCEDURE AcT, S. Doc. No. 248, 
79th Cong., 2d Sess. 2 74 ( 1946), quoted at note 2 21 infra. 

However, establishing that an ad\'erse press release is a sanction within the 
meaning of the AP A does not mean that the release is therefore ultra vires. It 
must still be shown that the press release "sanction" was not "authorized by law" 
as required by § 9(a). It is on this issue- of explicit or implicit "authority"­
that most decisions concentrate. See, e.g., FTC v. Cinderella Career & Finishing 
Schools, Inc., 404 F.2d 1308 (D.C. Cir. 1968). And none ha\'e suggested that the 
APA. requirement that administrative actions be "authorized by law" imposes a 
standard of legislative authority. On the other hand, it does not appear that the 
"authority" argument has ever been asserted by relying upon the APA in this 
manner. 

214 See FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 
1316-17 (D.C. Cir. 1968) (Robinson, J., concurring) (majority's rationale ignored 
the issue of alternatins). 

215 See, e.g., p. 1413 supra (FDA Bon Vivant episode). 
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sovereign immunity and absolute privilege usually insulate agen­
cies and their officers from liability.216 And in any event, the mere 
bringing of a lawsuit may create the very injury the plaintiff seeks 
to avoid or have compensated.217 

These arguments are not, however, dispositive. Judicial re­
view, provided by statute, of adverse agency publicity need not 
be tied to final agency action.218 That is, the standards for issuing 
adverse publicity, the procedures for assuring its accuracy, and 
the refusal to retract or explain ambiguous or erroneous publicity 
can be reviewed independently of any review of the agency's sub­
stantive action. Moreover, review of these procedural issues is 
thus not delayed until they are mooted. And the devices of a 
"John Doe" complaint, sealed pleadings, in camera hearings, etc., 
familiar in judicial proceedings for sensitive matters,219 would 
avoid unnecessary injury to parties adversely affected. 

2. Statutory Reform.- Three specific statutory reforms can 
be suggested: specific legislative authorization and direction for 
adverse agency publicity; express statutory authority for limited 
judicial review of agency publicity practices and procedures; and 
amendment of the Federal Tort Claims Act to allow compensa­
tory relief for victims of unfair and harmful agency publicity.220 

216 See p. 143 7 & note 233 infra. 
217 This is not to say that judicial review is not desirable. One concern is that 

adverse publicity is chosen as the course of least resistance whereby an agency can 
avoid the rigors and costs of judicial inspection because it has no guidelines. See 
H.R. REP. No. 585, 92d Cong., rst Sess. (1971) (FDA recall procedure). See also 
pp. 142o-21 & note 161 supra. 

218 There is not at present a statute providing for direct judicial review of 
agency practices. See L. }AFFE, }UDICIAL CONTROL OF ADMINISTRATIVE ACTION 
164-65 (1965); Cramton, Nonstatutory Review of Federal Administrative Action: 
The Need for Statutory Reform of Sovereign Immunity, Subject Matter Jurisdic­
tion, and Parties Defendant, 68 MICH. L. REV. 387,443-46 (1970). See alsop. 1436 
infra. 

219 See, e.g., Doe v. Bolton, 410 U .S. 179, 184 & n.6 (1973) (abortion decision); 
Roe v. Wade, 410 U.S. 113, 120- 21 nn.4, 5 (1973) (abortion decision); Annot., 62 
A.L.R.2d 509 (1958) . See generally Mellinkoff, Who is "John Dotr'?, 12 U.C.L.A.L. 

REV. 79 (1964) 0 

220 Theoretically one might also urge Congress to exercise direct control over 
abusive adverse agency publicity. Such control standing alone would not be effec­
tive, however, since Congress' power over agency programs and appropriations is 
a crude legislative weapon unsuited for supervising specific agency practices. Ex­
pansive judicial interpretations of agency authority and the pressure of other legis­
lath:e responsibilities have contributed to the decline of congressional direction for 
administrative agencies. See generally H. FRIENDLY, THE FEDERAL AD;~.mnsTRA­

TIVE AGENCIES: THE NEED FOR BETTER DEFINITION AND STANDARDS ( 1962). And the 
usual technique of congressional oversight- the exposure of administrative mis­
deeds through public investigations and reports- seems inappropriate in this con­
text and unlikely to be effective. If external controls are to be imposed, then, they 
must come primarily from the courts, with an assist from the legislature in opening 
additional avenues for judicial scrutiny and protection. 
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Each recommendation builds on experience in analogous fields 
where similar issues of administrative control were raised. How­
ever, no one proposal is dependent on adoption of another. 

(a) Authority for Adverse Agency Publicity.- There is solid 
precedent for specific legislative authorization and direction of 
adverse agency publicity. In enacting the Freedom of Informa­
tion Act, Congress announced a policy favoring full disclosure of 
government information.:m And in creating the Consumer Prod­
uct Safety Commission, the legislature specifically required the 
agency to "collect, investigate, analyze, and disseminate injury 
data, and information, relating to the causes and prevention of 
death, injury, and illness associated with consumer products." ~~~ 
But before publishing damaging data the Commission must, if it 
is practicable, notify the manufacturer of the damaging informa­
tion, allow it a reasonable opportunity to supply the Commission 
with further information, and take reasonable steps to insure its 
information is accurate and its publicity fair.~~3 1\foreover, if the 
adverse disclosure is either inaccurate or misleading, the Commis­
sion must, "in a manner similar to that in which such disclosure 
was made, publish a retraction of such inaccurate or misleading 
information." ~ 24 

Legislative amendment of each agency's enabling act would 
probably be too cumbersome a method for providing this direc­
tion. Since the principles enunciated in the Consumer Product 
Safety Act seemingly apply to all agency publicity, the Adminis­
trative Procedure Act (APA) should be amended to (I) authorize 
agencies to disseminate adverse information when they determine 
that reasonable need for disclosure exists and after its accuracy is 
assured and ( 2) to require a retraction if the disclosure is rna-

221 s U.S.C. § SS2 (1970). See also S. Doc. No. 248, 79th Cong., 2d Sess. 274 
(1946) (legislative history of APA discussing § 9 (a), which limits sanctions imposed 
by agencies): 

In short, agencies may not impose sanctions which have not been specifi­
cally or generally provided for them to impose .... 

One troublesome subject in this field is that of publicity, which may in 
no case be utilized directly or indirectly as a penalty or punishment save as 
so authorized. Legitimate publicity extends to the issuance of authorized 
documents, such as notices or decisions; but, apart from actual or final 
adjudication after all proceedings have been had, no publicity should reflect 
adversely upon any person, organization, product, or commodity of any kind 
in any manner otherwise than as required to carry on authorized agency 
functions and necessary in the administration thereof. It will be the duty 
of agencies not to permit informational releases to be utilized as penalties 
or to the injury of parties. 
222 Consumer Product Safety Act§ 4(a)(I), IS U.S.C.A. § 20S4(a)(I) (Supp. 

I973) (emphasis added). See also National Commission on Product Safety Act 
§ 3(e), Pub. L. No. go-I46, 81 Stat. 466 (Ig66). 

223 Consumer Product Safety Act § s(b) (r), IS U.S.C.A. § 20SS(b) (I) (Supp. 

1973) 0 

224 Id. 
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terially erroneous , substantially misleading, or clearly excessive. 
(b) Statutory Authorization for Direct Judicial Review.­

Expansion of opportunities for judicial review of agency publicity 
by granting direct but limited statutory review of publicity prac­
tices and procedures is consistent with increasing judicial over­
sight of informal administrative action.225 But it can be ques­
tioned whether there is a significant function for judicial review 
to perform- in contrast to the grant of injunctive relief or other 
extraordinary remedies already available under principles of non­
statutory review- which warrants its authorization. A brief 
analysis· suggests an affirmative answer. First, injunctive and 
other relief is extremely limited. :\lost victims of adverse pub­
licity cannot show the likelihood that they will be victimized 
again by similar agency publicity. As a consequence, adverse 
agency publicity generally is not enjoinable. Second, there are 
many situations where review would be desirable. EPA announce­
ments 226 or EEOC releases 227 are examples of agency publicity 
which might be made more responsible by occasional judicial re­
view. Third, review could easily be accomplished without inter­
fering with the agency action which triggers the release. Judicial 
review of ad\'erse publicity, independent of other administrative 
action , would perform its usual function in administrative law 
of assuring that agency procedures meet minimum standards and 
comply with the agency's mvn rules as well as legislative direc­
tions. For example, judicial examination of FDA recall proce­
dures , 22 ~ which have never been tested. is sorely needed. Such 
review need not interrupt any particular recall. although it might 
result in general changes of FDA processes.22n At firs t, it might 
seem difficult to frame a judicial order directed only toward the 
publicity , especially \Vhere the injury has already occurred. But 
such orders could require an agency retraction or explanation of 
p rior publicity or , like agency cease-and-desist orders ,230 direct an 
agency to modify its publicity procedures to meet named criteria. 
This suggested form of relief would supplement but not supplant 
injunctive or other relief already a\'ailable. 231 The APA should 

225 See, e.g., Cit izens to P reserve Overton Park , Inc. v . \'olpe, 401 U.S. 402 

(I9iJ), noted in 85 H ARV. L. REv. 315 ( 1971). 
226 See pp. I40 I-OJ su pra. 
227 See pp. IJ98--toi supra. 
228 See pp. I40i- I6 supra. 
229 T he standard that should be applied on review is beyond the scope of this 

Article. Several possible standards appear to be available. T he five crite ria sug­
gested for agencies, see pp. I.f-to---tr infra, might be applied by a review court. Or 
the courts could apply the standard of cost-benefit analysis used \\'hen in junctive 
relief is sought. See Bris tol -l\f yers Co. \'. FTC. 4 24 F .2 d 935 (D.C. Cir. 19;o ) . 

23° Cj. Silver King l\f ines, Inc. , .. Cohen, 261 F . Supp. 666 (D. 'L'tah 1966). 
231 But see Lemov, su pra note 211, at ;8 (Congress "should prohibit injunctions 

preventi ng the release of [warn ing] info rmat ion"). 
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be amended accordingly to permit this limited, direct judicial re­
view of adverse agency publicity practices and procedures. 

(c) Expansion of the Federal Tort Claims Act.- By adopt­
ing the Federal Tort Claims Act 2~ 2 (FTCA), Congress recog­
nized that persons injured through government actions should, as 
a matter of policy, be entitled to the same protections and redress 
available to victims of private torts. The anomalous doctrine of 
sovereign immunity 2 ~:l was waived for "negligent or wrongful" 
acts.234 Injury from adverse agency press releases was explicitly 
excluded from government liability since immunity was not 
waived for "[a] ny claim arising out of ... libel, slander, mis­
representation, [or] deceit." 235 Congress apparently sought to 
move slowly in opening the doors to liability. It did not want to 
burden the courts with potentially fraudulent actions or to expose 
the public treasury to exaggerated claims, especially where the 
advantage might lie with the claimant. 

The experience under the FTCA for over a quarter of a cen­
tury now establishes that courts can discourage needless litigation 
and that they do limit awards to reasonable amounts. 236 More­
over, when adverse agency publicity causes severe damage likely 
to be costly, as it did to the entire cranberry industry, political 
pressures may result in legislative compensation. 237 Amendment 
of the FTCA to allow routine recovery for less powerful victims 
of administrative publicity thus seems desirable as a matter of 
simple equity and unlikely either to overburden the courts or to 
overwhelm the treasury. 238 

Of course, this does not mean that care should not be used in 
drafting the amendment. For example, because of constitutional 
limitations,239 there is no counterpart in private tort law for this 

232 28 U.S.C. §§ 129I, I346, I402, IS04, 2IIo, 24oi-o2, 24II-I2, 2671 - 78, 268o 

(1970). 
233 See Recommendation No. g: Statutory Reform of the Sovereign Immunity 

Doctrine, I RECOMMENDATIONS & REP. OF THE An. CoNFERENCE OF THE U.S. I90 
(I970); Byse, Proposed Reforms in Federal "Nonstatutory" Judicial Review: 
Sovereign Immunity, Jndispwsable Parties, Mandamus, 75 HARV. L. REV. I479, 

I484-93, IS08-I3, I523-3I (I962); Cramton, supra note 2I8; Davis, Sovereign 
Immunity Must Go, 22 An. L. REV. 383 (I970). 

234 28 u.s.c. § I346 (1970). 
235 !d. § 268o(h). 
236 See I L. JAYSON, HANDLING FEDERAL TORT CLAIMS ch. IO (I970). 
237 See \V. GELLIIORN & C . BYsE, ADMINISTRATIVE LAw: CAsEs AND CoMMENTS 

332-33 (sth ed. I970); I L. JAYSON, supra note 236, at § 2I; W. Gellhorn & 
Lauer, Federal Liability for Personal and Property Damage, 29 N.Y.U. L. REV. 

I325, I328-42 (I954). See alsop. I409 & note II8 supra. 
238 The inadequacy of private legislative relief is well documented. See gen­

erally W. GELLHORN & C. BYSE, supra note 237, at 33I-34; W. Gellhorn & Lauer, 
Congressional Settlement of Tort Claims Against the United States, 55 CoLUM. L. 

REV. I (I955). 
239 See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254 (I964). 
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action, at least if a showing of malice is not required. Amend­
ment of the FTCA, as urged here, would hold the Government 
liable for damages in situations where a private individual would 
not be liable. This result is somewhat contrary to the original 
purpose of the Act,240 but not inconsistent with its overall aim; 241 

and the constitutional protection afforded private citizens against 
defamation actions by government officials does not seem appli­
cable in reverse.242 :Moreover, the procedures which have been 
developed for FTCA actions 243 seem admirably suited to con­
trolling private actions concerning abusive or excessive govern­
ment publicity. 

If the FTCA is to be amended, as recommended here, several 
issues need resolution. The primary reason for allowing mone­
tary recovery is not vindication but compensation. This suggests 
that relief might be extended only to persons or groups that have 
suffered substantial injury from erroneous, misleading, or patently 
excessive publicity directed at them. Perhaps a showing of min­
imum injury, such as the requirement that at least $ro,ooo be in 
controversy to invoke federal diversity jurisdiction,244 might be 
applied to prevent frivolous or petty suits, although no such limi­
tation otherwise exists in the FTCA. Alternatively, if exorbitant 
judgments are a significant concern, a maximum recovery might 
be imposed on these actions. But neither limitation seems particu­
larly desirable. The costs of litigation are likely to eliminate 
minor suits , and it seems anomalous at best to amend the Act to 
counter injustice yet limit the relief available in the most serious 
cases. l\Ioreover, an appropriate limitation against insubstantial 
claims could be accomplished by placing substantive limits on 
the type of claim recognized : liability should be imposed only 
where adverse agency publicity indentifies the claimant and is 

240 T he FT C:\ limits t he liability of the United States "to tort claims, in the 
same manner and to the same exten t as a private individu al under like circum­

stances .. . . " 28 U.S.C. § 2674 (1970). 
241 See, e.g., S. REP. No. 1011, i9 th Co ng., 2d Sess. 25 (1946) (efficient use of 

congressional time); W. Gellhorn & Schenck, Tort Actions Against th e Federal 
Government, 47 CoLUM. L. REv. 722, 726-3 0 (1947) (adequate compensa tion for 
injured persons). See also Gottlieb, The Federal T ort Claims Act- A S ta tutory 
Interpretation, 35 GEO. L.J . 1 (1946). 

242 Cf. Kalven, I f Th is Be Asymmetry, Make t he Most of It !, THE CENTER 

1\IAGAZI::\E, l\I ay/Ju ne 1973, at 36. 
243 See I L. JAYSON, supra note 236, at chs. 15-1 7 (compromise and settlement; 

practice and proced ure; administrative claims). 
244 28 U.S.C. § 1332 (1970). The $w ,ooo requirement also pu rportedly applies 

to fede ral question cases, 28 U.S. C. § 133 1 (1970) , but pa rticular statutes grant 
jurisdiction without regard to the amount in cont roversy in most areas that would 
otherwise fall under t he general federal ques tion statute. 
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materially erroneous, substantially misleading, or clearly exces­
sive. 

The usual rules applicable to tort claims under the FTCA 
seem appropriate for such suits, with perhaps a few modifications. 
The burden of establishing both liability and damages should 
rest with the claimant. However, unlike the general rule in libel 
suits , damages should not be presumed. Liability should be con­
ditioned on the claimant's establishing that the adverse publicity 
was (a) directed at it , (b) materially erroneous, substantially 
misleading, or clearly excessive, and (c) not remedied by the 
final administrative action. Regarding the underlying agency 
action , it should be obvious that liability is not established- nor 
even a prima facie case made out- by the fact that the adminis­
trative decision ultimately favored the claimant. Dismissal or 
abandonment of administrative action frequently occurs for 
legitimate reasons , and that decision should not be influenced by 
the possibility of tort liability. On the other hand, a final adminis­
trative determination which effectively supports the adverse pub­
licity should preclude any tort claim; amendment of the FTCA 
should not open an avenue for collateral attack on the adminis­
trative action. l\1oreover, agency investigatory, adjudicatory, or 
rulemaking proceedings should continue to be absolutely privi­
leged; the amendment here relates only to adverse agency pub­
licity calling attention to agency action.:.w; Finally, the claimant 
should bear the burden of establishing that it was the adverse 
agency publicity which caused his injury, if the question arises. 

The decision to permit access to agency records, as encouraged 
by the Freedom of Information Act , would not be affected by 
amendment of the FTCA to allow recovery for adverse publicity. 
Such claims would be limited to injuries inflicted by active pub­
licity; the tort action would not review discretionary decisions to 
open government files. On the other hand, relief should not be so 
constricted that only written news releases or fal se charges would 
be the basis of recovery.246 If the amendment were so limited 
the revision of the Act would permit only illusory relief. 

This recommendation is consistent with persistent scholarly 
condemnation of the general FTCA exception denying recovery 
to victims of most deliberate torts. 247 If careless agency action 
is the basis for recovery, it is irrational that the same misguided 

245 Of course, the immunity should also extend to accurate and not excessive 
descriptions of such agency proceedings. 

24 6 But see Lemov, supra note 2I I, at 81. 
247 See, e.g., \V. Gellhorn & Lauer, supra note 237, at 134r: "No persuasive 

reason has ever been advanced for their having been excluded from the reach of the 
Tort Claims Act." See also 3 K. DAVIS , ADMINISTRATIVE LAw TTEATISE § 25.08 
(I958, Supp. 1970); L. ]AFFE, supra note 218, at 256. 
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action is not the basis for relief merely because it was deliberate. 
The clumsiness and injustice of the current system seems patent. 
As the 1959 cranberry episode indicates, it is not unusual for vic­
tims of government error to seek and obtain relief by "private 
legislation." And where the appropriate level of compensation 
is unclear, Congress frequently waives sovereign immunity and 
assigns that determination to an agency or the Court of Claims, 
which in effect relies upon FTCA principles in granting relief.24

R 

This double-layered procedure is time-consuming and costly, and 
unfair to those without political influence. For example, in a seem­
ingly simple case where the FDA had admittedly made a costly 
error in asserting that a spinach grower's crop was contaminated 
by a nonexistent pesticide, it took plaintiffs almost seven years 
and over $2 o,ooo in legal fees and expenses to present their claim 
to Congress and the courts.249 An amendment of the FTCA might 
measurably reduce the current cost of compensating victims of 
agency mistakes, as well as promote justice. N" o better support 
can be secured for any recommendation. 

III. CoNCLUSION 

In studying the adverse publicity of administrative agencies, 
one is constantly reminded that little attention has focused on its 
use and almost no effective controls have been developed to stop 
its abuse. Not only have agencies failed to structure and confine 
their uses of publicity, but they also have not even considered 
when adverse publicity is appropriate or desirable. Consequently, 
the first contribution of this Article is to articulate the criteria by 
which agency use of adverse publicity should be measured. An 
agency should issue publicity which may have a significant ad­
verse impact on a private party only when: 

( 1) the agency is authorized explicitly by statute or 
implicitly by the regulatory scheme to make public an­
nouncements; 

( 2) the publicity is necessary to serve a legitimate 
agency function such as warning or informing the public; 

( 3) there is no less harmful alternative that would be 
effective; 

(4) the information or statements made in the pub­
licity release are likely to be accurate and correctly under­
stood; and 

( 5) the benefit from the publicity to the regulatory 

248 See, e.g., Mizokami v. United States, 414 F.2d 13 75 (Ct. CJ. 1969). 
249 !d. The claimants finally recovered these costs as well as their damages of 

about $28o,ooo. !d. at 1383. 
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program and the public is substantial or at least worth the 
risk of harm likely to result. 
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This standard specifically does not adopt the frequent suggestion 
that the regulatory benefit merely outweigh the harm 250 on a 
cost-benefit analysis. This is not to suggest that public health 
and safety cannot be stated in quantitative terms. It is to sug­
gest, however, that the regularity and fairness of agency actions 
have a value independent of the costs and benefits visible in a 
particular decision. 

This Article has not attempted to address the question of 
whether the distribution of information and warnings should be 
left entirely to the private sector, 251 or the extent to which media 
practices would result in the same injuries even if agency pub­
licity policies were reformed. Instead, because adverse publicity 
may serve a legitimate function and its use will in any event 
continue and probably increase, the major focus has been on its 
control, both internal and external. The most significant pos­
sibilities for reform are within the agencies themselves; further 
extension of judicial review and control is primarily justified by 
its corrective impact on agency practices. 

Adverse agency publicity is a powerful and often unruly non­
legal sanction. When misused it can destroy reputations and busi­
nesses, impair administrative performance, and abuse public con­
fidence. When carefully controlled it can be the touchstone of 
accurate, efficient, and fair administrative regulation. The con­
trols recommended in this Article seek to channel agency publicity 
toward these goals. 

250 See, e.g., FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 
1316 (D.C. Cir. 1968). 

251 See note 157 supra. 






