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PROCEDURES FOR ADVERSE ACTIONS AGAINST 
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I. INTRODUCTION 

Since its birth in 1883, the federal civil service system has developed 
into a modern and viable personnel service.1 In 1883, competitive serv
ice protection extended to only 14,000 employees, just over 10 percent 
of the total federal payroll. Today approximately 2.5 million employ
ees-more than 85 percent of a now vastly larger federal workforce
are within the competitive service.2 Originally, the duties of the Civil 
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1 See generally, Kaufman, The Growth of the Federal Personnel System, in S. W. Sayre 
(ed.), The Federal Government Service 7 (19·65). 

2 The civil service is divide-d Into two major classes, the competitive service and the 
excepted service. Entrance into the competitive service, sometimes referred to as the 
classified service, is controlled by the competitive service examining process. 5 U.S.C. 
§§ 3301-64 (Supp. IV, 1965-1968). Excepted positions are not subject to the examining 
process, but are covere-d by other provisions of the civil service laws and regulations. See 
5 C.F.R. Part 213, Subpart C (1971). Within both the competitive and the excepted 
services, certain categories of employment have a particular effect on employee tenure. 
These include the categories of probationary or trial period employment. 5 C.F.R. Part 315, 
Subpart H (1971) ; 5 C.F.R. §§ 2108, 3309, 35.02(a) (2), 7512, 7701 (8upp. IV, 1965-1968). 
Of less importance, but still pertinent to the tenure distinction, are the subcategories of 
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Sen·ice Commission consisted largely of screening applicants for fed
eral employment,3 but in the interYening years the Commission's juris
diction has expanded greatly.4 Its principal responsibilities inYolve 
affirmatiYe aspects of personnel management. The Commission now 
supervises a system of position classification and administers federal 
pay scales and operates both a recruitment program and a pension 
system and oyersees many employee training operations. Policies and 
procedures for probation, transfers, promotions, attendance, leaYe 
and relations ·with employee organizations are also part of its job. 
In addition, the Civil Service Commission exercises final authority 
oYer the discipline and remoYal of employees. 

Despite the dramatic changes in and improYement of the civil 
service system, many aspects of federal employment practice have 
been subject to criticism.5 Recent controYersies haYe ranged from 
dispute over the proper role for federal employee unions 6 to the 

temporary employment, term employment, E-mployment outside of the executive branch, 
and employment for which Senate consent is requir{'d. 5 C.F.R. § 752.103(a) (1971). 

As of 19·68 the breakdown of federal employees by category was as follows: 

Competitive Service---------------------------------------------- 2, 500,000 
Career----------------------------------------------------- 1,907,000 
Career-conditional ------------------------------------------- 439, 000 
Temporary and indefinite------------------------------------- 154 ,000 

Excepted Service------------------------------------------------ 210, 000 
Permanent------------------------------------------------- 127,000 
Other ----------------------------------------------------- 83,000 

U.S. Department of Commerce, Statistical Abstract of the United States 395, Table No. 
568 (1968). 

3 Civil S-:rvice Act of 1883, ch. 27, 22 Stat. 403. 
4 The prt-l"ent statutory authority for the civil service system is found primarily in 5 

l.I.S C. Parts II, III (1970). For a history of the expanding functions of the Civil Service 
Commission. seP genemlly, P. Van Riper, History of the United States Civil Service ( 1958). 

5 Van Riper, for one, l~ critical of the increasing bureaucratization of the civil service: 
[I] ncrea~ln~ red tape, greater procedural controls, more restrictive di!';missal proce
dures, and more rPview and appeal boards-all in the name of justice, security, and 
fair play for ciYil service employees, are wreaking havoc with flexibility, administra
th·e discrPtion, decentralization and ultimately, the individual again. 

Van Riper, supra note 4, at 529. Cf. W. L. Riordon (ed.), Plunkitt of Tammany Hallll-16 
(1963). 

The late Thurman Arnold, on the other hand, took the view that the Civil Service Com-
mission fails adequately to protect federal employees: 

Actually ... the <'h·il service affords practicall~· no protection in the tenure of 
government service. The head of a department, if he is conscientious, can always get 
rid of an employee by the process of reorganization that abolishes his job. If he is 
not conscientious, be can file a list of charges against an employee, listen to the 
employee's defense in an absent-minded way, and then fire him. The employee can 
appeal to the courts if he wants to spend his money uselessly ... 

T. Arnold, Fair Fights ami Foul151 (1965). 
6 See generally, Craver, Bargaining in the Federal Sector, 19 Lab. L.J. 569 (1968); 

J. Smith, Executive Orders 10988 and 11491 and Craft Recognition in the Federal Service, 
48 )Iii. L. Rev. 1 ( 1970) ; Donoian, Recognition and CollectiYe Bargaining Agreements of 
I•'ederal Unions-1963-1969, 21 Lab. L.J. 597 (1970) ; Wray, Crisis in Labor Relations in 
the Federal Service: An Analysis of Labor :.\Ianagement Relations in Federal Service Under 
Executive Order 11491, 37 Brooklyn L. Rev. 79 (1970). Also see Welllngton & Winter, The 
Limits of Collective Bargaining in Public Employment, 78 Yale L.J. 1107 (1969). 
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government's response to homosexuality among employees 7 to the 
extent of official encroachment on the privacy of federal workers. A 
persistent subject of concern has been the conduct and disposition of 
employee discharge and discipline cases, or "adverse actions." 8 Tech
nically defined, an "adverse action" is any personnel action in which 
an employee in the classified service or eligible for veterans preference 
is removed, furloughed without pay, suspended for more than 30 

A days, or reduced in rank or pay.9 

Approximately 93 per cent of the federal civilian workforce
nearly 3 million employees-are potentially subject to "adverse ac
tion" and entitled to the procedural safe6}'uards Congress and the 
Civil Service Commission haYe prescribed for such proceedings. Data 
about the number of adyerse actions initiated each year are unreliable.10 

Extrapolating from "·hat is ostensibly a 10 per cent sample of all 
adverse actions initiated by government agencies,11 one obtains es
timates of 11,600, 12,700/2 and 15,700 actions for fiscal years 1969, 1970, 
and 1971. Each year perhaps one-quarter of these personnel actions 
are contested by the affected employees, either within their agencies 

7 See, e.g., Recent Decision, Dismissal of Homosexuals from Government Employment: 
The Developing Role of Due Process in Administrative Adjudications, 58 Geo. L.J. 632 
0970); Note, Federal Employment of Homosexuals; Narrowing the Efficiency Standard, 
1!) Cath. L. Rev. 267 (1969) ; Note, Government-Created Employment Disabilities of the 
Homosexual, 82 Harv. L. Re,·. 17,38 (1969). See also llfirel, The Limits of Governmental 
Iuqulry Into the Private Lin's of Government Employees, 46 B.U.L. Rev. 1 (1966). 

s See generally, R. Vaughan, The Spoiled System (1972) ; Chaturvedi, Legal Protection 
Available to Federal Employees Against Wrongful Dismissal, 63 N.W.U. L. Rev. 287 (1970) ; 
Adverse Action Symposium: The Development and Exercise of Appellate Powers in Adverse 
Action Appeals, 19 Am. U. L. Rev. 323 (1970) ; Berzak, Right's Accorded Federal Em
ployees Against Whom Adverse Personnel Actions are Taken, 47 Notre Dame Lawyer 853 
(1972). 

e5 U.S.C. § 7511(a) (1970). 5 C.F.R. §§ 752.101, 752.201(b), 752.301(b) (1971). 
1o A recommendation implicit in this statement is that the Civll Service Commission and 

employing agencies must substantially impron their methods of recording adverse actions 
and appeals. At the present time no government agency keeps a complete count of all 
adverse actions taken against federal employees. 

n The Civil Service Commission retains a computerized record of all personnel actions
including adverse actions-affecting federal employees whose Social Security numbers end 
in "5". The assumption is that Social Security numbers are randomly distributed through 
the federal workforce, thus making the experience of this 10 percent representative of the 
experience of all federal employees. 

12 These figures are my own extrapolation from the Civil Service Commission's 10, per 
cent sample for each of the three years. Except for the total for fiscal year 1970, the 
figures correspond closely to those in the annual accounting of personnel appeals compiled 
by the Commission's Office of Appeals Program Management. See U.S. Civil Service Com
mission, Appeals Program Selected Data: Fiscal Years 1969, 1970, and 1971. The Com
mission's figure for total adverse actions taken in fiscal 1970 exceeds 19,000, with demo
tions accounting for most of the difference. 

Historically, the Post Office has accounted for more adverse actions initiated and actions 
contested than any other department or agency. Although here again computation is dif
ficult, it would probably be appropriate to discount my government-wide totals by roughly 
one-third to approximate the caseload throughout the rest of the government. This share is 
not high when one considers that the Post Office (now the United States Postal Service) 
employs no more than one-fifth of all federal civilian employees. 
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or in appeals to the Civil Service Commission. Reductions in rank or 
pay, i.e., demotions, account for more than half of all adverse actions. 
Removals make up the second largest category of actions taken, and 
amount to well over half of the actions that are contested by emploees. 
Furloughs and suspensions for more than 30 days represent a compara
tively insignificant part of the actual caseload. 

Adverse actions not only involve several thousand employees in the 
federal service each year as well as virtually every government agency; 
with growing frequency federal personnel cases reach court, often with 
accompanying discussion in the press. Until little more than a decade 
ago, federal courts were reluctant to play any significant role in super
vising administrative decisions adverse to federal employees.13 l\Iean
ingful judicial review of employee dismissals was, for practical pur
poses, unavailable.14 Unless presented with allegations of specific 
violations of statute or regulation, most courts flatly rejected attempts 
by discharged employees to obtain judicial redress. The due process 
clause was considered inapplicable to government management deci
sions,15 and dismissals were routinely upheld on the theory that the 
hiring and firing of employees was an area of executive discretion 16 

or on the closely related theory that government employment is not a 

13 The traditional attitude of the federal courts towards employee discharge cases Is 
discussed in Chaturvedi, Legal Protection Available to Federal Employees Against Wrong
ful Dismissal, 63 N.W. L. Rev. 287, 307-28 (1968). 

14 See Westwood, The "Right" of an Employee of the United States Against Wrongful 
Discharge, 7 Geo. Wash. L. Rev. 212 (1938), who concludes: 

In any case, as matters now stand, the Individual employee Is helpless. The [Lloyd
LaFollette] Act of 1912 gives him scant protection, even on Its face .... And the 
courts have stood fast against enforcing It. 

Id. at 231. Some years earlier l\Iayers similarly wrote: 

The popular misconception as to the et!ect of this statute [Lloyd-LaFollette] some
times is so extreme that it Is thought that the employee has the right to invoke a 
judicial review of the action of the administrative officer in removing him. There is 
absolutely no warrant for this belief. Should the administrative officer choose to make 
a wholly unfounded charge against an employee and remove him on the basts of such 
charge, even if the employee's reply to such charge, filed before removal, were ever 
so conclusive, there is no way whatever in which the action of the officer may be 
submitted to a judicial review .... 

L. Mayers, The Federal Service 498 n. 1 ( 1922). OJ. Merton, Judicial Review of the Dis
missals of Executive Employees, 23 Geo. Wash. L. Rev. 69 (1954). 

15 Batley v. Richardson, 182 F. 2d 46, 57 (D.C. Clr. 1950), aff'd per curiam by an equally 
divided court, 341 U.S. 918 ( 1951). For a critical discussion of the decision, see Gardner, 
Bailey v. Richardson and the Constitution of the United States, 33 B.U. L. Rev. 176 (1953). 

18 The notion that the executive has unlimited discretion to hire and fire its employees 
dates back at least to Ex parte Hennen, 38 U.S. ( 13 Pet.) 230 ( 1839). Other decisions 
taking this tack Include, e.g., Eberlein v. United States, 257 U.S. 582 ( 1921) ; Burnap v. 
United States, 252 U.S. 512 (1920); Shurtleti v. United States, 189 U.S. 311 (1903). In 
Deak v. Pace, 185 F. 2d 997 (D.C. Cir. 1950), Judge Prettyman In dissent wrote: 

But the fact of the matter is that a Government employee has never In our history 
had any right to a job except such rights as Congress or the Executive gave him .... 

185 F. 2d at 1001. See generally Safersteln, Nonreviewabillty: A Functional Analysis of 
"Committed to Agency Discretion," 82 Harv. L. Rev. 367 (1968). 
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right, but a privilege.17 As late as 1950 in Bailey v. Richardson,18 

affirmed by an equally divided Supreme Court, the D.C. Circuit Court 
of Appeals stated that: "In terms the due process clause does not apply 
to the holding of Government office." 19 And even when employees were 
ostensibly protected by statute or executive regulation, the courts 
usually required only paper compliance,20 and entirely rejected allega
tions of bad faith 21 and insufficiency of evidence.22 

However, since the late 1950's the role of the courts in federal per
sonnel disputes has changed dramatically.23 Although one commentator 
has argued that Bailey v. Richardson has never been squarely repudi
ated,2~ the implication is at best dubious. 25 The companion concepts of 

17 Fl.g., Crenshaw v. United States, 134 U.S. 99 (1890) ; Bailey v. Richardson, 1'82 F. 
2d 46 (D.C. Cir. 1950), af!'d per curium by an equally divided court, 341 U.S. 918 (1951). 
The right~privllege distinction assertedly was first enunciated by Justice Holmes in McAulit!e 
v. Mayor of New Bedtord, 1M Mass. 216, 29 N.E. 517 (1892). McAulit!e was dismissed 
from a postuon with the New Bedford pol1ce department pursuant to a regulation prohibit· 
ing certain political activities. In refusing to disturb the dismissal, the Supreme Judicial 
Court, through Holmes, stated that McAuUt!e may have had a "constitutional right to talk 
politics, but ... no constitutional right to be a policeman." M5 Mass. at 220. See Van 
Alstyne, The Demise of the Right-Privilege Distinction in Constitutional Law, 81 Harv. L. 
Rev. 1439-45 (1968). Some commentators, however, have disputed that McAuliffe really 
val1dates the right-privilege distinction. Dotson, The Emerging Doctrine ot Privilege in 
Public Employment, 15 Pub. Adm. Rev. 77 (19,55). 

18 182 F. 2d 46 (D.C. Cir. 1950), af!'d per curium by an equallll divided court, 341 U.S. 
918 (1951). 

1e 1:82 F. 2d at 57. The full text of the Court's statement on this point, written by Judge 
Prettyman, is as follows : 

In terms the due process clause does not apply to the holding of' a Government office . 
. . . Never in our history has a Government administrative employee been entitled 
to a hearing of the quasi-judicial type upo·n his dismissal from Government serv
ice .... The controversy concerning the removal power began when the First Con
gress considered the establishment of the first executive department. Since then the 
subject has involved many colorful events and personallties over the years, including 
such as Presidents Jet!erson, Jackson, Lincoln, Cleveland, Hayes, Theodore Roosevelt 
and Woodrow Wllson. The etrort to establish a degree of stability In Government 
employ, tempestuous though that etrort has been at Urnes, has been made in the 
Congress and before the Presidents and their advisers, as a legislative and executive 
problem. 

Later in the opinion Prettyman observed: 
In the absence of statute or ancient custom to the contrary, executive offices are held 
at the will of the appointing authority, not for life or for fixed terms. If removal be 
at will, ot what purpose would process be? To hold office at the will of a superior 
and to be removable there-from only by constitutional due process of law are opposite 
and Inherently conflicting Ideas. Due process of law is not applicable unless one is 
being deprived of something to which he has a right. 

182 F. 2d at 58. See also Kaplan, The Law of Civil Service 230 (1958). 
20 See Note, Review of Removal of Federal Civil Service Employees, 52 Colum. L. Rev. 

787, 792-97 (1952). 
n E.g., Golding v. United States, 78 Ct. CI. 682, cert. denied, 292 U.S. 64,3 (1934). See 

also Levy v. Woods, 171 F. 2d 145 (D.C. Cir. 1948). 
22E.g., Levine v. Farley, 107 F. 2d 1'86 (D.C. Cir. 1939), cert. denied, 308 U.S. 622 

(1940) ; Fulllgan v. United States, 107 Ct. Cl. 222, cert. denied, 330 U.S. 848 (1947). 
23 See Chaturvedl, supra note 26. 
24 Ia., at 318. 
25 In Garrott v. United States, 340 F. 2d 615 (Ct. Cl. 1965), the Court of Claims sug

gested, in the clearest statement rejecting Bailey, that "the spilt decision of 1950 in 
Bailey v. Richardson ... is no longer authoritative on this point." 340 F. 2d at 61s-19. 
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employee privilege and management discretion have "·orn badly,26 and 
it is now clear that federal employees are entitled to at least limited 
due process protections. Rather than rejecting employee complaints of 
arbitrary or discriminatory action out of hand. the courts have become 
"·illing to entertain such suits seriouslyY The current attitude is re
flected in i.Yorton v. Alacy~28 a decision, like Bailey. from the D.C. Cir
cuit. Reversing the dismissal of a X ational Aerona ntics and Space 
Administration employee who had been charged with homosexual con
duct, the court stated that "[t]he Government~s obligation to accord 
due process sets at least minimal substantive limits on its prerogative 
to dismiss its employees: it forbids all dismissals lrhich are arbitrary 
and capricious." 29 The courts have also given increasingly vigilant 
enforcement effect to statutes and regulations designed to protect em
ployees ('vhich have themseh·es been considerably expanded). Further
more, the scope of judicial review of agency judgments in personnel 
cases is now significantly broader in most federal courts than a decade 
ago.3o 

26 PriL'ilege: :\lr. Justice Holmes' blunt "privilege" observation delivered in the McAuliffe 
case, note 30, supra, was flatly rejected by the Supreme Court in Pickering v. Board of 
Educ., 391 U.S. 563 (1968). Writing for the Court, Justice :\Iarshall stated: 

To the extent that the [opinion below] may be read to suggest that teachers may 
constitutionally be compelled to rellnquish the First Amendment rights they would 
otherwise enjoy as citizens to comment on matters of public interest in connection 
with the operation of the public schools in which they work, it proceeds on a premise 
that has been unequiYocaJly rejected in numerous decisions of this court. 

391 U.S. at 568, citin~r Wieman v. Updegraff, 344 U.S. 183 (1952); Shelton"· Tucker, 364 
U.S. 4i9 (1960); and Keyishian v. Board of Regents, 385 e.s. 58!) (1967). See also 
Sherbert v. Verner, 374 U.S. 398 (1963): Goldberg v. Kell~·. 397 U.S. 254 (1970); Dixon 
v. Alabama State Board of Educ., 2!H F. 2d 130 (5th Cir. 1!)61). The decline of the privilege 
doctrine is treated in Van Alstyne, The Demise of the Ri~rht-Privileg-e Distinction in Con
stitutional Law, supra, note 30. See also Van Alstyne, The Constitutional Rig-hts of Publlc 
Employees: .-\ Comment on Inappropriate Uses of an Old Analogy, 16 U.C.L.A. L. Rev. 
751-54 (1!)6!)) : Linde, Justice Doug-las on Freedom In the Welfare Rtate: Constitutional 
Rig-hts in the Public Sector, 39 Wash. L. Rev. 4, 31-46 (1964) ; O'Xell, Public Employ
ment, Antiwar Protest and Preinduction RHiew, 17 U.C.L.A. L. Rev. 1028, 1040-35 (1!)70). 

Discretion: Gadsden v. United ~tates, 78 F. ~upp. 126, 111 Ct. Cl. 487 (1948), cert. 
denied, 342 U.S. S56 (1951). See also Balany v. Electrical Workers Local 1031. 374 F. 2d 
723 (7th Cir. 1967) ; Gonzalez , •. Freeman, 334 F. 2£1 570 (D.C. Cir. 1964 l. Cf. Fay v. 
Douds, 172 F. 2d 720 ( 2d Cir. Hl49). Law re;iew comment on discretion in the employ
mPnt may be found in Chatunedi, Legal Protection Available to Federal Employees 
Ag-ainst Wrong-ful Dismi~sal, G3 N.W. L. Rev. 287, 307-28 (1968); Note, Dil;missal of 
Federal Employees-The Emrrg-ing- Judicial Role, 66 Col. L. ReY. 719, 737-40 (1966). 

27 E.g., Scott v. :\lacy, 349 F. 2d 182 (D.C. Cir. 1965) ; :\leehan v. ~lac~·. 392 F. 2d 822 
(D.C. Cir. 1968), morlified on petition jo1· reconsideration, 425 F. 2d 469, panel opinion 
reinstated by court sitti11g en bane, 425 F. 2d 472 (1969) ; Xorton '"· ~lacy, 417 F. 2d 1161 
(D.C. Cir. 1969). Cj. Greene ;. :\lcEiroy, 360 U.S. 474 (1939); Cafeteria & Restaurant 
Workers Local 473 v . ..'\IcEiroy, 367 U.S. 886, re11earing denied, 368 U.S. 869 (1961). 

28 417 F. 2d 1161 (D.C. Cir. 1969). 
29 417 F. 2d at 1164. 
ao Compare the authorities cited in notes 31 and 32, supra, with e.g., Vigil v. Post Office 

Dept., 406 F. 2d !)21 (10th Cir. 1969); Halsey'"· Xitzr. 3!)0 F. 2d 142 (4th Cir.), cert. 
rlenied, 3!)2 U.S. 93!) (196S) ; Taylor v. Ci;ll Service Comm., 374 F. 2d 466 (9th Cir. 1967); 
Brown , •. Zuckert, 349 F. 2d 461 (7th Cir. 19651, cert. denied, 382 U.S. 998 (1966); 
Jenkins v. :\lacy, 357 F. 2d 62 (8th Cir. 1966) : ..'\lcTiernan Y. Gronoul;ki, 337 F. 2d 31 
(2d Cir. 1964): Pelicone Y. Hodg-es, 320 F. 2d 754 (D.C. Cir. 1963); Gadsden Y. United 
States, 78 F. Supp. 126 (Ct. Cl. 1948, cert. denied, 342 U.S. 856 (1951). 
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A. The Nature of the Process 

Both government managers and employee representatives are accus
tomed to distinguishing bebveen two stages of what this report refers 
to as "the adverse action process." To insiders, "adverse action proce
dures" are those an agency must observe in efi'ecting a decision to re
move or discipline an employee. Described more fully in Part III of 
this report, these procedures consist essentially of notice of proposed 
action; an opportunity for the employee to reply orally and/or in writ
ing, ordinarily within 15 days; and the agency's decision which may 
become effective 30 days after issuance of the notice. The procedures 
for taking adverse action thus do not include any opportunity for a 
trial-type hearing, presentation of witnesses, or confrontation and 
cross-examination, or provide any mechanism for appellate review. 
The second stage of the process is the more elaborate, more protracted 
"appeals process,'' in which the burden is on the employee to initiate 
review. An employee who appeals from the employing agency's action 
has an opportunity for one and possible two trial-type hearings, and 
may obtain re,·iew of the agency's adverse decision at as many as three 
different administrative levels. 

This report treats the two stages as parts of a single process. 
Because the procedures for effecting adverse personnel actions are 
comparatively expeditious and afford employees very meager pro
tection against unjust action,31 the appeals process is really the tail 
that wags the dog. The appeals process is the heart of the procedures 
for implementing removals and effecting discipline. It consumes 
most of the time required for decision and simultaneously provides 
the significant protections available to employees. l\{oreover, it is in 
the appeals procedures that the competing interests of management 
and employees conflict most sharply. 

The visible portion of the adverse action process-the appeals 
process-is already highly adversary in character, notwithstanding 
government supervisors who prefer to emphasize its informal, ad
ministrative features. 32 The charges against an employee typically 
allege conduct that reflects adversely on his character or integrity. 
Relatively few cas~ deal with an employee's ability to do the work. 
Charges that are performance-related are more likely to focus on an 
employee's attendance record or his ability to work with others. The 
most common charge is "misconduct," which ranges from destruction 

31 These procedures, alone, would not satisfy the requirements of due process. See Kennedy 
v. Sanchez, 349 F. Supp 863 (N.D. Ill. 1972). 

32 See. e.g., Berzak, AdYerse Actions by Federal Agencies and Administrative Appeals, 
19 Am. U. L. Rev. 387. 394 (1,970): B~>rzak, Review and Analysis of Professor Egon 
Guttman's Article on "The DeYelopm~>nt and Exercise of Appellate Powers In Adverse 
Action Appeals," 19 Am. U. L. Rev. 367, 379 (1970). 
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of government property, to failure to pay creditors, to the commission 
of a criminal offense. 

Ordinarily, by the time an employing agency decides to initiate 
removal proceedings, the relationship between supervisor and em
ployee has deteriorated so badly that accommodation is not possible. 
Feelings run high on both sides. Although the employee may initially 
view the matter as a misunderstanding, once he contests the agency's 
action he no longer believes that the dispute can be resolved amicably. 
Thus it is not surprising that the system for handling such cases has 
evolved into a process of adjudication in which, more often than not, 
both sides are represented. ~1oreover, because employees usually lose,33 

and because compromise is difficult when an agency wants an employee 
removed, the process is not conducive to settlement. 

The reader should be cautioned, however, that this description of the 
process is drawn largely from contested adverse actions. ~1ost of our 
information comes from cases in which employees sought review of 
actions against them, thus bringing into play the adjudicatory pro
cedures of the appeals process. 'Ve have only a general idea of what 
proportion of employees against whom action is initiated appeal, and 
very little information about unappealed cases. 'Ve do not know, for 
example, how many involve charges of misconduct, rather than in
efficiency, or are directed against low-ranking employees. "'e only 
know that the majority of disciplinary actions do not now become 
"cases" at all. The failure of so many employees to appeal could indi
cate that they do not dispute the charges against them or the penalty 
imposed. 'Vith so little information about these actions, however, it 
is hazardous to draw any inferences. 

Another characteristic of adverse actions should be noted. Unlike 
other adjudicatory systems, the adverse action process involves adver
saries who have been, and for some time will continue to be, in close 
proximity. Supervisor and employee have had time to cultivate their 
resentments, increasing the possibility that emotion rather than judg
ment may influence an employee's conduct or his supervisor's decision 
to initiate action. Such hostility may make it more difficult to retain 
an employee on the job during disposition of his case, than, for 
example, to permit the continued operation of a motor carrier charged 
with exceeding its certificated authority. 

33 In fiscal year 1970, employees contesting removal within their agencies were successful 
less than 20 per cent of the time. Approximately 24 per cent were successful before the 
Civil Service Commission's regional offices. In appeals from reductions in grade or pay, 
(.'mployees prevailed more frequently, roughly 24 per cent of the time at the agency level 
and In 47 per cent of appeals to the Commission. In appeals from reductions in rank, 
their rates of success were 16 per cent and 9 per cent, respectively. 
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Finally, one must acknowledge what seems to be an accepted, if 
regrettable, fact of life: Removal from government employment for 
cause carries a stigma that is probably impossible to outlive. Agency 
personnel officers are generally prepared to concede, as employee 
spokesmen claim, that it is difficult for the fired government worker 
to find employment in the private sector. The impression that it is 
difficult to fire government employees is widely shared-perhaps itself 
a product of the procedures that must be observed-and contributes 
to the belief that anyone who gets fired by the government is probably 
unemployable. This may exaggerate the consequences of removal. The 
acquiescence of so many employees suggests that alternative employ
ment may not be impossible to find. One cannot escape the conclusion, 
however, that the government employee \vho is removed from his job 
loses something of tremendous value that in a market of declining 
demand for many skills may not be replaceable. 

Three major charges have been leveled at the existing administrative 
system for processing adverse actions. The first is that it permits 
employees to be disciplined or removed on the basis of illegitimate and 
unsubstantiated charges. Second, it is claimed that the system embodies 
insufficient safeguards against unfairness and thus fails to command 
the confidence of employees. Finally, the accusation is made that the 
system is complicated, duplicative, and takes too long to dispose 
of cases. 

Although one encounters cases in which the government's action 
seems wrong on both procedural and substantive gorunds, I am not 
persuaded that the adverse action process regularly produces unfair 
results. "The Spoiled System," the recent Nader Task Force study 
of the Ci Yil Service Commission,34 describes several examples of 
outrageous government action against employees, from which the 
author apparently infers that most employees are mistreated. I do 
not. The data we have assembled do not betray any systematic un
fairness that the suspicious critic might expect to find: not young, 
or low-ranking, or female employees, not even those without repres
entation seem to fare worse (or better) than employees generally.35 

The fact that employees usually fail to upset the action against them 
by itself neither confirms nor rebuts the integrity of the process.36 

Neither, however, do the data establish that justice is rarely mis
carried. The system lacks many features that would substantially 
reduce the risk of arbitrariness and thereby support confidence that 
employees are likely to be treated fairly. The opinions of persons who 

a• See R. Vaughn, The Spoiled System 11-1 through 11-152 (1972). 
315 See Tables, pp. 1087-1090. 
ae See note 33, supra. 
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are involved in the process, as one might expect, are largely deter
mined by the role each plays. Lawyers who represent employees, union 
spokesmen, and former appellants believe the system inadequate to 
ensure fair decisions-and can cite examples to support their impres
sions. Agency personnel officers, gm·ernment lawyers, and those who 
bear decisional responsibility in the Civil Service Commission defend 
its integrity, and point to the infrequency with which management 
decisions are upset in court.37 

Notwithstanding the confidence of government managers, the ad
verse action system possesses an uncanny capacity to generate sus
picion, and not only among employees or those who represent them. 
A principal cause of this "image" problem has been the secrecy 
shrouding the disposition of individual cases. Cases that reach court 
often involve sympathetic employees whose claims depict the process 
at its worst. Cases in which employees are removed for blatant in
efficiency, or demonstrable incapacity to get along with fellow workers, 
or unquestioned disregard for public property rarely surface. Ex
ternal observers have thus come to judge the process by cases that 
probably are not representative. However, self-righteous assertions 
that such cases are the exceptions, and that the vast majority of ad
verse actions are properly initiated and fairly adjudicated cannot by 
themselves dispel the suspicion. 

There is considerably broader agreement respecting the efficiency 
of the process, or lack of it. Thiost participants agree that cases take 
too long; and very few agency or employee spokesmen are prepared 
to argue that interminable delay is the price of assuring fairness. 
But delay there is, most of it at the agency level, although the Com
mission's processes are no model of expedition. Thiore than 75 per cent 
of actions contested within employing agencies require longer to 
decide than the 60 days prescribed by Commission regulations. l\fore 
than 50 per cent take more than three months, and 5 per cent are 
in process for longer than a year! If an employee appeals beyond 
his agency, another two months will elapse at one of the Commission's 
regional offices, and yet another three months will be required before 
a final decision from its Board of Appeals and Review. It is important 
to realize that, in most agencies, the employee is off the rolls through
out the appeals process.38 

ar During calendar 1.968, 1969, and through March 6, 1970, the District Courts, Courts 
of Appeals, and the Court of Claims decided 113 cases Involving challenges to adverse 
personnel actions. In 84.1 per cent, or !}5, of these cases, the administrative action was 
upheld. Information supplied by the General Counsel, U.S. Civil Service Commission. 

as See Note 18, Part III, infra. Nine agencies, lneluding the Departments of HEW, 
HUD, and Justice, and the Civil Service Commission itself provide a hearing before 
removal, but these nine account for no more than 10 per cent of the total caseload. 
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Several factors contribute to this delay. There is a striking correla
tion between employee representation, whether by an attorney or 
union, and the time required for decision. Cases in which hearings are 
held routinely take longer, principally because of scheduling difficul
ties, not because the hearings are protracted. The potential avail
ability of three appellate levels and the oppmtunity for a second 
hearing at the Commission manifestly invite delay. l\fany employing 
agencies anguish over or ignore appeals for ·weeks on end, or prolong 
the process by erecting multiple levels of internal review. 

It is hardly surprising that the adverse action process is char
acterized by uncertainty and delay, or that many observers believe 
that it is unfair. At the Ci vii Service Commission cases are handled 
by officials whose primary responsibility is to adjudicate appeals. No 
other department or agency, however, regards the disposition of 
adverse actions as anything other than an unavoidable incident of 
operating with a large work force. The process is not a part of, let 
alone integral to, any agency's primary mission. Employees against 
whom adverse action is taken, by definition, are obstacles to the ac
complishment of that mission, and it is difficult for agencies to be 
concerned about the fairness or even efficiency with which they carry 
out a responsibility they wish they did not have. 

Any system for processing adverse personnel actions must neces
sarily seek a compromise between these competing interests. The 
recmnmendations supported by this report are precisely that, an 
attempt to achieve a balance between expeditious procedures and fair
ness to employees.39 The recommendations rest on the central finding 
that the present system is complicated and inefficient and lacks essen
tial safeguards of fairness. Because the competing interests are not 
easily reconciled, the recommendations may reflect a certain ambiva
lence. Nonetheless, if approved by the Conference and adopted by the 
Civil Service Commissi·on and employing agencies, they would facili
tate fairer as well as faster disposition of contested adverse actions. 

The removal or demotion of a government employee involves a clash 
of competing interests: the interest of the employee in avoiding unfair 
or groundless action, and that of the employing agency in expeditious 
decision so it can get on with its primary mission. At a more funda
mental level, the employee's interest in retaining his job or rank con
flicts with the agency's desire to get the best performance from its 
workforce. The ·public shares ambivalent interests, on the one hand, in 

39 Of. Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961) : 
[C]onslderation of what procedures due process may require under any given set of 
circumstances must begin with a determination of the precise nature of the govern
ment function involved as well as of the private Interest that has been affected by 
governmental action. 

49 3-36 1 0 - 73- 6 5 
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efficient and economical operation of government programs and, on 
the other, in fair and decent government treatment of private inter
ests. It probably is impossible fully to protect any of these interests 
without jeopardizing the others. A system that guaranteed no em
ployee would ever be deprived of his job because of some supervisor's 
malice would be too costly for the goYernment to run or taxpayers to 
support. On the other hand, a system that allowed agency managers 
to implement disciplinary action immediately whenever, in their 
judgment, the needs of the agency required it would unjustly deprh·e 
many competent and dedicated civil servants of their jobs or benefits. 

II. l\IETHOD A~D ScoPE OF STUDY 

A. Sources and Statistical Data 

The Committee's recommendations and this supporting report are 
based on information obtained primarily from four sources: ( 1) inter
views with persons involved in or familiar with the adYerse action 
process, both in government and out; ( 2) formal comments on re
forms of the process submitted to the Civil Service Commission by 
employing agencies, employee unions, and other interested organiza
tions in l\1arch and April of 1972, and in 1969, when the Commission 
was recently considering and eventually adopted several changes; 
(3) personal observation's of the process in operation, including study 
of the files of more than fifty ad,·erse action cases appealed to the 
Civil Service Commission; and ( 4) statistical data assembled from 
cases adjudicated in fiscal year 1970 by both employing agencies and 
the Civil Service Commission. In addition, of course, published and 
otherwise available secondary sources have been consulted. 

Although the statistical data do not provide the primary basis for 
the recommendations, a brief statement about their source and limita
tions is in order. The data cover only contested adverse actions, i.e., 
actions that were appealed by the employees, and do not necessarily 
support any inferences about the universe of disciplined or removed 
employees who did not appeal. Available information about this larger 
group, as noted earlier, is based upon a 10 per cent sample of per
sonnel actions retained by the Civil Service Commission, as well as the 
personal experience of participants. 

A further caveat is in order. In assembling data about fiscal year 
1970, employing agencies and the Commission's regional offices were 
asked to prepare case reports on all adverse action appeals they ad
judicated during that year. The total number of reports received (over 
1500), however, fell short of the total of adjudicated appeals previ
ously report~d; the disparity ran as high as 20 per cent in some 
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agencies. The principal reason for this shortfall was the transfer of 
case files by agencies and regional offi·ces in connection with remands 
and further appeals, employee reassignments, and f.or storage. The 
case reports received-605 from employing agencies and 899 from the 
Commission's regional offices-are believed to be a representative sam
pling of cases decided during 1970.40 vVe have no reason to suspect 
that the under-reporting significantly distorts the pic.ture of appellate 
activities at either level. 

Finally, it should be noted that the employing agencies and Com
mission regional offices were asked to provide only information they 
were known to have available about individual cases. The Civil Serv
ice CoRlmission for several years has required each employing agency 
and regional office to submit an annual report about the appeals it 
decided. Each agency and regional office had thus previously reported 
its appeals caseload for fiscal year 1970, including composite data 
about employee sex, age, grade, and representation, hearings, average 
time in process, and outcome. For this study and for the Commission's 
own current study of ad verse actions, the agencies and regional offices 
supplied essentially the same information on a case-by-case basis. The 
attached case report form indicates the range of information provided. 

B. Scope and Assumptions of the Report 

The report makes a number of assumptions about the adverse action 
process. It also avoids discussion of several important related issues, 
whose resolution is beyond the scope of this study or outside the 
proper competence of the Administrative Conference. 

1. Postal Service. The United States Postal Services has not pro
vided information or data for this study, although appeals from Post 
Office employees are included among the cases for which reports were 
submitted by the Commission's regional offices. The recommendations 
proposed below are not intended necessarily to apply to it. 

2. Oriteria for adverse action. The report does not squarely address 
the difficult question of what employee conduct or preformance should 
be grounds for discipline or removal. It is not intended to support 
any inference respecting the legitimacy of particular behavior as a 
basis for adverse action, or to explore the delicate relationship be
tween management needs and employee privacy. These are trouble
some issues that reserve in-depth study, but they are essentially beyond 
the scope of this report. 

40 The 605 case reports from employing agencies do not include any cases adjudicated by 
the then-Post Office internal appeals system. However, the 899 reports from the Commis
Rion's regional offices include some 270 appeals by Post Office employees. 
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The report assumes that the goYernment may legitimately discipline 
or remove employees for performance or conduct that undermines its 
ability to carry out its functions. In addition, the report begins with 
the tentath·e conclusion-based on available data-that most adverse 
actions are initiated for reasons that, if true, \Yould be a legitimate 
basis for some disciplinary action. The recommendations for assuring 
fair truth-determining procedures, hmYeYer, would make it easier 
for an employee to raise the legitimacy question, and thus in the long 
run might facilitiate resolution of that issue as well. 
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CASE WORKSHEET 

SURVEY OF ADVERSE ACTION APPEALS DECIDED IN FV 19;"(> 

!. Name of Appellant (Last, Fust, M1ddle Initial) CC-1-25 

(Print in Full) 

3, Grade Pay Plan Series 

I cc L-381 I cc 32-33, 
I 

cc 30·31 
8. CSC Region of Duty 

Location: (Circle) 

],Atlanta 

2. Boston 

3.Chiago 

4.Dallas 

S.Dcnvcr 

6. New York 

7. Philadelphia 

8. Seattle 

9. San Franbisco 

10. St. Louis 

11. Wash. D.C. 

cc 45-46 

13. Hearing Held 
(Circle) 

!.Yes 

2. No 

cc 53 

9. Action Appealed: (Circle) 

1. Removal 

2. Reduction in Grade or Pay 

3. Reassignment Involving Reduction in 
Rank 

4. Suspension For MoreT han 30 Days 

5. Furlough (NTE 30 Days) 

cc 47 

10. Personnel Action Code 

cc 48-50 

14. Decision on Appeal (Circle) 

!. Action Upheld 

2. Reversed on Merits 

3. Rever !Jed on Procedures 

4. Modifled on Monts 

5.0ther 

cc 54 

17. Decision on Further Appeal To Agency (Circle) 

1. Initial Decision Sustained 

2. Initial Decision Reversed on Merits 

3, Initial Decision Reversed on Procedures 

4. Initial Deci,ion Modifed on Merit5 

5. Ca50 Remanded To First Level 

6. Pendin1 or In Proceaa 

cc 59 

12. Agen;y Identification CC26-29 

4. Veteran Preference 
(Circle) 
!-None 3-10 Pt 
2- 5 Pt 

CC-39 1

5. Sex 
(Cir~le) 

cc 40 
11. Reason For Action (Circle) 

1. On-Duty M1sconduct 

2. Off-Dury MISconduct 

3. Declination of Relocation or Assignment 

4. Inefficiency 

5. D1sability 

6. Position Reclassification 

7. Pre-Appointment Facto~s 

B. Other 

6. Yr. of 7. Service 
sj'h comp.

1 
Yr. 

cc 41-42 cc 43-44 
12. Representation 

(Circle) 

!. Self 

2. Pr1vatc 
Attorney 

3. Labor Union 

4. Veterans 
Organiution 

5. Other Person 
or Organiza
tion 

cc 51 cc 52 

15. Days in 16. Further Appeal (Circle) 
Process 

cc 55-57 

I. None 

2. To Agency [his Entry Applicable Only To 

f.fC~~!:'~~mTpje~-eL~~~~t f~)~ls Systems.) 

3. To CSC First Appellate Level. (If Circled 
Complete Block 18). 

cc 58 

18. Decision on Fwther Appeal To CSC (Circle) 

1. Initial Decision Sustained 

2. Initial Decision Reversed on Merits 

3. Initial Decision Reversed on Procedures 

4. Initial Decision Modified on Merits 

5. Case Remanded To First Level 

6. Pending or In Process 

cc 60 

(SEE REVERSE FOR INSTRUCTIONS) POS JANUARY 1972 
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Instructions for Completion of Worksheet 

General: One copy of this form is to be: completed for each 
adverse action appeal from actions subject to Part 7 52-B of the 
Commissions's regulations (see item seven on the form for a 
listing of the adverse actions included) decided at one or more 
appellate levels in agencies during fiscal year 1970. This 
includes decisions on •ppeals from actions originating prior to 
FY 1970 so long as the •gency decision falls within that year. 
Do not include appt41s cancelled or withdrawn without a 
decision. 

This form may be: completed by hand. Typewritten entries are 
not necessary. 

Additional instructions on items not self~xplanatory are as 
follows: 

I. Name of Appellant - Up to 25 letters may be used for 
this entry. Print last name in full and continue with first 
name and middle initial up to a maximum of 25 lerters. 
Leave unneeded spaces blank. 

2. Agency Identification- Enter the assigned 4-<ligit submit
ting office numbc:r for the organizational element in 
which the appeal arose, as used in item 33 of SF 50. 

3. Grade - Self~xplanatory. Precede one-digit grades with a 

Pay Plan- Enter GS, WG, WS, or PF as appropriate. 

Series - Use Classification Act series designation for GS 
positions, the Handbook of Blue Collar Occupational 
Families and Series for WG and WS positions, and the 
Postal Service series structure in Chapter E-1 of Handbook 
P-1 for PF positions. Precede 3- or 4-<ligit code with a ~ero 
or ~eroes to fill in the 5-<ligit field. Leave blank for 
classification systems other than General Schedule, Wage, 
or Postal Field Service. 

4. Veteran Preference - Circle appropriately. Item 5 of SF 
50 contains this information. 

6. Year of Birth -Enter last two digits of year of birth. 

7. Service Computation Year - Enter last two digits of year 
of service computation date . 

9. Action Appealed - Circle appropriate item corresponding 
to "Nature of Action" terminology in item 12 of SF 50. 

10. Personnel Action Code - Insert code as u"'d in item 12 of 
SF 50. 

11
. ~:ft.a~t~0rm~s~~~du~t·~~scl~n~!~.!~a~~t•a;;~Y~oT:i:;~;: 

duct not related to the employee's job or work environ
ment. such as failure to pay just debts or conviction for a 
crime committed off the premises and not associated with 
his official duties. The term "on-<luty misconduct" applies 
to misconduct occurring in the work environment or 
related to the employee's duties, such as AWOL, insubor
dination, accepting bribes, assaulting a co-worker, etc. If 
the action was taken for a combinalion of off-<luty and 
on-<luty misconduct, count as on-duty misconduct unless 
the off-duty misconduct was clearly the primary reason 
for the action. 

12. Representation · Circle appropriate item. The term "pri
vate attorney" refers to practicing legal counsel retained 
by or for the appellant. If the appellant is represented by 
a labor organi~ation or a veterans organization and if that 
organi~ation supplies an attorney, circle the entry for the 
organi~ation supplying the attorney. 

15. Days in Process - Count calendar days from date appeal 
received until date of first appellate decision. Precede 
2-<ligit numbc:rs with a >ero to fill the field if appeal is 

r.~~s~~s~~.!~e:~h~J:m~ • .':r c~.:a~·d1a~~ (;~m'd:t~~ 
receipt to date this worksheet is completed. 

16. Further Apieal - If item one is circled, no further items 
on the wor sheet need be completed. hem two applies 
only to agencies with 2-level appeals systems. If item two 
is circled, continue to field 17, after which the worksheet 
is completed. If item three is circled in field 16, skip field 
1 7 and go on to field 18 to complete the form. 
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The report obliquely addresses the criteria for ad verse action in one 
recommendation, which calls on the Civil Service Commission to 
clarify and amplify the statutory standard of "efficiency of the serv
ice." This recommendation, however, is not directed at the substance 
of that standard but at its vagueness. The objective is to make it easier 
for employees to know what sort of performance is demanded and 
what kinds of conduct are forbidden, and to narrow the unfettered 
discretion the statutory language gives deciding officials. 

3. The tenure classificat~'on. The report accepts the legitimacy, con
stitutional and administrative, of some distinction between tenured 
and non-tenured public employees that may justify differences in pro
tections afforded against dismissal. The recommendations are ad
dressed to the procedures the government makes available to tenured 
employees, i.e., those for whom the Constitution would require maxi
mum safeguards. In the federal civil service, as previously noted, these 
currently include all non-probationary employees in the classified 
service and •all non-probationary employees in the classified service and 
all preference-eligibles who have completed one year of service, and 
comprise well over 90 percent of the civilian workforce. 41 

The recommendations do not suggest where the line between tenured 
and other employees [and] should be drawn. That is essentially a 
matter of substantive personnel policy beyond the primary compe
tence of the Conference. Possibly the present line should be moved. 
It is also quite possible that in the long run the Civil Service Com
mission will be unable to resist pressures to make equivalent protec
tions available to all employees, whether tenured or not. But the 
constitutional legitimacy of some such distinction at the present time 
seems incontestable} 2 

4. Unionization of government employees. The increasing strength 
of public employee unions has put pressure on government to enlarge 
the scope of collective bargaining. Among the many issues now ex
cluded about which unions would like to bargain, matters of employee 
discipline and removal rank high. Employee unions derive some sup
port from the present system for processing adverse actions, since 
they can provide members with representation which may not other
wise be available: 'Vithout purporting to describe the views of all 
unions. however, most would support two fundamental changes: (1) 
procedures for discipline and removal should be subject to negotia-

41 See note 2, supra Part I. 
(2 See Roth v. Board of Regents, 408 U.S. 564 (1,972), In which the Supreme Court 

held that greater procedural safeguards against termination would be required for a public 
school teacher who had an "expectancy" of reemployment than for one who did not. 
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tion; and (2) the result of negotiation should be arbitration in place 
of existing a.djudication. 43 

:Many observers have reservations about whether arbitration would 
work in an employment context that involves a third interest, that of 
the public in efficient operation, which both the parties and outside 
arbirators may undervalue. Yet arbitration apparently functions satis
factorily in similar settings in private industry. And it may be well
suited for the settlement of disputes over the appropriate consequences 
of undisputed behavior, which many adverse actions are. The as
sertedly lower costs of achieving settlement that may be possible 
through arbitration may outweigh the costs of retaining inefficient or 
obstreperous employees who would simply be separated under the 
present syst~m. 

The Administrative Conference should not recommend that binding 
arbitration be substituted for adjudication, however, although man
agement might wish to consider arbitration as ·an optional alter
native in individual agencies. The Commission probably would not 
accept arbitration as a means for processing adverse actions without 
Congressional appro\·al. The Commission's General Counsel has pre
viously taken the position that such action would be an invalid delega
tion of the Commission's responsibility under the Veterans Preference 
Act.44 In any case, arbitration could not be made the exclusive avenue 
of relief without amendment of the Act's prodsion entitling all pref
erence-eligibles to a hearing before the Commission on adverse 
action.45 Acceptance of arbitration is likely to come, if at all, only as 
part of larger reforms of the government's policies respecting collec
tive bargaining in the public sector. It is a fair assumption, therefore, 
that for some time to come employing agencies and the Civil Service 
Commission will continue to adjudicate contested adverse actions. The 
proposed recommendations are premised on that assumption. 

5. Jud£cial re~·iew of adverse actions. The availability and scope of 
judicial review of administrative decisions to remove or discipline 
federal employees are matters of considerable uncertainty and de
bate.46 An employee can now obtain court review along two avenues-

43 These conclusions are based upon lnten·iews with union representatives and a reading 
of many union comments on proposed changes In the ad,·erse action process. s~. in 
particular, the letter submitted to the Civil Service Commission by the Government Em
ployees Council, AFL-CIO, April 4, 1972. :\lore recent!)-, a spokesman for the National 
Association of Government Employees expressed the view that "arbitration is not the 
answer" because "unions and employees should not bear the financial burden .. ," Letter 
Roger P. Kaplan, General Counsel, to Richard K. Berg, Executive Secretary of the Adminis
trative Conference of the United States, Xovember 16, 1972. 

''Opinion of the General Counsel, U.S. Civil Sen· ice Commission, :\I arch 19 ( 1971). 
45 See note 7, infra Part III, and note 2, infra Part IV, and accompanying text. 
48 See, e.g., Johnson and Stoll, Judicial Review of Federal Employee Dismissals and 

Other Adverse Actions, 57 Cornell L. Rev. 178 {1972). 
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by suit in a district court or in the Court of Claims-with re
sulting differences in possible remedies and variations in the scope 
of factual inquiry. Although recent decisions announced dispar
ate standards for review of agency and Commission decisions, the 
federal courts display an increasing willingness to scrutinize adverse 
actions with care, perhaps even with suspicionY 

Two major issues involved in judicial review of adverse actions
the route of review and its scope-are closely related to the problems 
addressed in this report. T4eir proper resolution depends significantly 
on the reception given the recommendations made here. If adminis
trative hearing procedures were improved in accordance with the rec
ommendations, one might willingly accept a scheme of review that 
confined the court to the administrative record. In a very real sense, 
therefore, the qut>stion of judicial review hinges on the issues discussed 
here. It is beyond the immediate scope of this report and recommen
dations, but a J0gical next subject of analysis and resolution. 

III. THE ADVERSE AcTION PRocEss IN OPERATION 

A. Historical Det·elopment of Adverse Action Protections 

The key protections of federal civil servants against arbitrary re
moval or discipline are currently found in the Lloyd-LaFollette Act,48 

the Veterans' Preference Act,49 and Executive Order 11491.50 The 
Lloyd-LaFollette Act prohibts the removal of an employee in the 
classified service "except for such cause as will promote the efficiency 
of the service",51 and prescribes certain minimal procedural require
ments for processing dismissals. Specifically, the act requires that an 
employee be given advance notice and a written statement of the 
charges on which his removal is based. 5 2 The Veterans' Preference Act 
imposes additional procedural requirements,r-3 including the oppor
tunity to respond to charges orally and in writing, and authorizes em
ployee appeals to the Civil Service Commission from adverse agency 
decisions. 54 The statute, of course, applies only to veterans of military 

47 See notes 23-30, supra Part I, and accompanying text. 
48 Act of Aug. 24, 1912, ch. 389, § 6, 37 Stat. 555, codified, as amended, 5 U.S.C. § 7501 

( 1970). The "act" was actually only a rider to the fiscal year 1913 Post Office Appropria
tion. Further citations to the Lloyd-LaFollette Act are to the present codification. 

49 Act of June 27, 1944, ch. 287, ·58 s~tat. 387. The Veterans' Preference Act is presently 
codified in numerous sections of Title 5 of the U.S. Code. Section 14 of the Act, the section 
dealing with dismissals, is presently in 5 U.S.C. §§ 2108, 7511, 7512, and 7701 (1970). 
Further citations to the Act are to the present codification. 

5o 3 C.F.R. § 861 (Supp. 1966-1970), 5 U.S.C. § 77301 (1970). 
515 U.S.C. § 7501 (a) (1970). 
5~ 5 u.s.c. § 7501 (b) (1970). 
63 5 u.s.c. § 7512 (1970). 
5' 5 u.s.c. § 7701 (1970). 
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service, 55 but Executive Order 11491 extends its protections to all non
preference eligible employees in the classified service.56 

Although the civil service concept is today commonly associated 
with safeguards against removal of the type contained in the Lloyd
LaFollette and Veterans' Preference Acts,57 these protections are of 
comparatively recent vintage. The Lloyd-LaFollette Act became law 
in 1912, but the Veterans' Preference Act--which first prescribed the 
procedural safeguards necessary effectively to implement the sub
stantive guarantees of the earlier law-was enacted only in 1944. Non
veterans worked largely without procedural protection until1962 when 
President Kennedy issued Executive Order 10988, whose provisions 
have since been incorporated in Executive Order 11491.58 

As noted earlier,59 the original civil service law, the Pendleton Act 
of 1883,60 dealt primarily with screening of applicants for federal 
employment. Excef>t for barring removal or other prejudicial action 
against employees for refusal to contribute to a political party or 
render other political services, the Pendleton Act afforded no pro
tection against arbitrary demotion or dismissal.61 It was not until1897 
that any official action was taken to provide across-the-board protec
tion against arbitrary removal.62 Civil Service Rule 8, promulgated 
in that year by President McKinley,63 provided that no employee in 
the classified service should be removed except for "just cause" and 
for reasons given in writing. The Rule also required than an employee 
facing discharge "shall have notice and be furnished a copy of such 
reasons, and be allowed a reasonable time for personally answering 
the same in writing." In practice, Rule 8 provided only a shadow of 
protection. It did not accord employees the right to a hearing or to 
confrontation, or provide for any external appeal from agency re
movals. ~foreover, the limited protections the Rule did accord proved 
unenforceable in the courts. Treating it as an expression of executive 

M 5 U.S.C. §§ 2108, 7511 (Supp. V) (1970). 
ae The adverse action material in the Order is found in section 22 3 C.F.R. § 861 (Supp. 

1966-1970). Roughly 92 per cent of the federal work force are protected by law against 
summary removal or discipline and certain agencies accord the same protections to their 
other employees as well. 

ar See Stahl, Security of Tenure--Career or Sinecure, 292 The Annals 45, 50 (1954). 
68 Exec. Order No. 10988, 3 C.F.R. § 521 (Supp. 11)59-1963). 
1!9 See note 3 supra, Part I. 
eo Act of Jan. 16, 1883, ch. 27, 22 Stat. 403, codified, as amended, 5 U.S.C. §§ 1101 et seq. 

(1970). 
81 The provision was in section 2(2) (5) of the Act, 22 Stat. 404, codified, 5· U.S.C. 

§ 7321 (1970). 
83 Some limited expansion of rules against arbitrary removal did take place betwE-en 

1883 and 1897. One key development was an 1896 civil service rule, promulgated by Presi· 
dent Cleveland, prohibiting dismissal or demotion of employees because of their religious 
beliefs. 

ll3 Executive Order of July 27, 18M. See 15 U.S. Civil Service Commission Annual Report 
[hereinafter USCSC Annual Rept.]. 
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grace that created no legal interest in employees, "the courts declined 
to take cognizance of this provision and held that punishment for its 
violation rested solely with the President .... " 6

• 

Shortly after taking office Theodore Roosevelt, a former civil service 
commissioner,65 revoked Rule 8.66 Although the Rule was subsequently 
revived by President Taft, the executive made no effort to strengthen 
its provisions.67 The controversy over Roosevelt's action, however, 
finally provoked congressional action to protect federal civil servants 
from arbitrary removal. Apparently fearing that future Chief Execu
tives might again revoke Rule 8, Congress wrote its substance into 
statutory law in the Lloyd-LaFollette Act.68 

The key provision of the Lloyd-LaFollette Act prohibited removal 
of classified employees from the civil service "except for such cause 
as will promote the efficiency of the service. . . . " 69 Like Rule 8, the 
Act also prescribed the minimal requirements of notice, service of a 
copy of charges, and an opportunity to answer in writing with sup
porting affidavits. 70 But the Act likewise did not require that an 
employee facing discharge be accorded a hearing of any kind. Indeed, 
it expressly provided that "no examination of witnesses nor any trial 
or hearing shall be required except in the discretion of the officer 
making the removal." 71 Nor did the statute authorize any appeal 
outside the employing agency which, as before 1912, retained final 
authority to remove. 72 

Since the Lloyd-LaFollette Act failed to go much beyond Rule 8's 
protections against dismissal, one may infer that Congress was gen
erally satisfied with the modest safeguards it had accorded. At least in 
theory, the Act did strengthen the position of federal civil servants. 
The adoption of statutory restrictions on the removal power afforded 
a new opportunity for judici~l review of removals alleged to vioJ.ate 
these restrictions; and the courts interpreted the Act as granting em
ployees a legal interest in being free from arbitrary dismissal.73 As 
has been noted,74 however, their inclination was to require no more 
than pro forma compliance with its provisions. The additional pro-

uSee 29 USCSC Annual Rept. (1912). See United States ex rel Taylor v. Taft, 24 
App. D.C. 95 (1904), writ of error dismissed, 203 U.S. 461 (1906). 

611 Roosevelt served as Commissioner from 1889 to 1895. Guttman, The Development and 
Exercise of Appellate Powers In Adverse Action Appeals, 19 Am. U. L. Rev. 323, 324 n. 4. 

88 Exec. Order of May 28, 1902. 
er Exec. Order of Dec. 4, 1911. 
88 See Guttman, supra note 65, at 324. 
ee5 U.S.C. § 7501(a) (1970). 
TO 5 U.S.C. § 7501 (b) (1970), 
n Ch. 389, § 6. 37 Stat. 555 ( 1912). Similar, but slightly altered, language now appears 

In 5 U.S.C. § 7501 (b) (1970). 
72 See Guttman, supra note 65, at 3131. 
73 See Spanbake v. United States, 55 Ct. Cl. 70 (1920). 
74 See notes 13-15 supra, Part I. 
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tection accorded employee interests was thus very limited. As late as 
1938, an informed commentator concluded that the Act "seems never 
to have resulted in a successful effort by an employee to enforce his 
rights in the courts although employees have repeatedly resorted to 
litigation." 75 

In retrospect, the early serTice reformers' lack of concern about 
potential abuses of the removal power is puzzling. ;s Dismissal of 
political opponents wm.tld seem to be as routine a part of an effective 
spoils system as the appointment of political cronies. From the very 
first the civl service laws barred discharges for political reasons, but 
without broader restrictions on removals and a strong enforcement 
mechanism, no one could reasonably have believed that political re
movals w·ould not be effeded 8'ub rosa. Perhaps early reformers were 
afraid that more effective restrictions on discharges might hamper 
removal of incompetent or corrupt workers. 77 An equally plausible 
explanation was advanced by the Court of Appeals for the District 
of Columbia in United States ex 1·el. Taylor v. Taft: ;s "The entire 
policy of civil service has been to restrict the power of appointment, 
not removal, because, once the right to appoint is restricted within 
certain defined classifications, the reason for political removals has 
ceased. . . . " 79 -

'"\Vhatever the reasons for these early failures to curb dismissals, 
some 30 years elapsed after enactment of Lloyd-LaFollette before the 
Veterans' Preference Act established significant procedural safe
guards against arbitrary removal. Even then, the motivation for the 
legislation was not high-minded concern over the tenure of civil 
servants. Veterans returning from '"\Yorld '"\Var I had experienced con
siderable difficulty in resuming their old positions or finding any work 
at all. '"\Vell into the 1930's popular movies depicted veterans forced 
into lives of crime because of their inability to obtain employment.80 

73 Westwood, The "Right" of an Employee of the United States Against Arbitrary Dis
charge, 7 Geo. Wash. L. Re>. 212, 217 (1938). 

' 6 The unimportance of early civil sernce curbs on removal at both the federal and 
state lenls is suggested b.r examination of G. \\'. Plunkitt's important 1905 anti-civil 
SE>rvice essa.r, The Curse of Civil Service Reform. The essay focuses entirely on the problem 
of the merit system as a bar to political appointments and does not even mention regula
tion of removals. Plunkitt, The Curse of Civil Service Reform, In Rlordon (ed.), Plunkitt 
of Tammy Hallll-16 (1963). 

77 This concern was expressed in the Civil Service Commission's first annual report: "The 
power of removal and its exercise for just reasons are essential both to the discipltne and 
the efficiency of the public service." 1 USCSC Annual Rept. 26 ( 1884). 

' 8 24 .-\pp. D.C. 95 (1904), writ of error dismissed, 203 U.S. 641 (1906). 
19 24 App. D.C. at 98. In addition, the unwillingness of reformers to sunport curbs on 

removals may have been a reaction to the early English view that public office was a 
hereditament to which a property right attached. See, e.g., Trimble '· People, 19 Colo. 187, 
34 Pac. 981 ( 1893) ; Edge , •. Holcomb, 135 Ga. 765, 70 S.E. 644 ( 1.911). 

80 E.g., The Roaring Twenties (Warner Brothers, 1939) ; I Am a Fugitive From a Chain 
Gang (Warner Brothers, 1932). 
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As World "\Var II drew to a close political pressures mounted to avoid 
a repay of the post-World War I experience. The result was a range 
of laws designed to ease the transition of veterans back into peacetime 
society, among them the Veterans' Preference Act. 

The Act's primary objective was to accord veterans preferential 
treatment in civil service hiring and related employment de.cisions.81 

Almost incidentally, Section 14 added provisions making it more diffi
cult to remove veterans from federal positions.82 Although it did not 
guarantee a trial-type hearing at the agency level, Section 14 required 
the employing agency, at least 30 days in advance, to furnish written 
notice stating in detail the reasons for a contemplated discharge, and 
provided, that the employee could answer personally, as 'Yell as in 
writing.83 ~iore significantly, Section 14 authorized a preference eligi
ble employee to appeal his removal to the Civil Service Commission, 
which was required to investigate, grant a hearing, and submit its 
findings and recommendations to the agency. 8 4 A 1948 amendment to 
the Act required employing agencies to follow the Commission's recom
mendations, which many had initially regarded as advisory only.85 

The original Act also extended the "efficiency of the service" standard 
to other major disciplinary actions such as reductions in rank or com
pensation, which had not been covered by Lloyd-LaFollette, and re
quired that such actions comply with the full range of procedural 
protections applicable to removal.8 6 

B. Current Administrative Procedures For Adverse Actions 

To implement ~he provisions of the Lloyd-LaFollette and Vete:vans' 
Preference Act and Executive Order 11491, the Civil Service Commis
sion has promulgated detailed regulations governing procedures for 
adverse aotions.87 A case may prooeed through as many :as three major 
stages: (1) agency procedures prior to "adverse action," often re
ferred to, in the case of removals as separation procedures; (2) ad
ministra.tive appeal from the ·action within the employing ~agency; and 

81 This was the principal thrust of sections 2 through 10 of the Act. These sections are 
now codified In 5 U.S.C. §§ 3305(b), 3306(a) (2), 3308-13, 3317-18, 3319(b), 3·320, 3351, 
and 3·3631, 3504 (1970). 

82 5 U.S.C. §§ 7512(a) (b), 7701 (1910:). 
83 5 u.s.c. § 7512 (1970). 
84. As amended, 5 U.S.C. § 7701 (1970). 
as Act of June 22, 1948, ch. 604, 62 Stat. 575, codified, 5 U.S.C. § 7701 (1970). 
86 5 u.s.c. § 7511 (1970). 
87 The pertinent regulations are contained in 5 C.F.R. Part 752 (Adverse Actions by 

Agencies) : Part 771 (Employee Grievances and Administrative Appeals) ; Part 772 
(Appeals to the Civil Service Commission). Procedural protections extend to any career or 
career-conditional employee who is not serving a probationary trial period, any preference 
eligible employee who has completed one year of continuous employment In a position outside 
the competitive service and certain other employees. 5 C.F.R. § 752.201 (a) (1972). 
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(3) appeal to the Civil Service Commission. This section describes the 
process at each of these stages.88 

Throo preliminary observations are necessary. First, the Adminis
trative Procedure Act does not apply to adverse action oases, for sec
tion 5 specifically exempts "the selection or tenure of :an employee" 
from the Act's requirements. 89 Second, adverse action procedures in 
recent years have undergone continuing change.90 As recently as 1970, 
the Commission significantly re,~ised these procedures 91 and currently 
has additional changes under consideration.92 Finally, as the following 
description will make clear, existing procedures are 1already elaborate 
and complex, comprising an administrative process that possesses many 
trademarks of a refined, formal system. 

C. Agency Pre-Action Procedures 

Employing agencies have traditionally exercised initial jurisdiction 
in the adverse action area. The Pendleton Act gave the Ci,~il Service 
Commission appella~ jurisdiction only over removals for refusal to 
pay political assessments.93 At first, the Commission read this provi
sion as denying it even informal authority to investigate non-political 
removals,94 but later gradually assumed an ~advisory appellate func
tion. Shortly after the promulgation of Rule 8, the Commission re
quested that agencies file with it copies of the charges on which re
mm'"als were to be based.95 1Soon the Commission, on an informal basis, 
began to investigate agency removals for lack of compliance with 
procedural rules.96 This investigative function was e,~entually formal-

ss Throughout this part, "agency" refers to the agency or department in which the 
employee involved is employed and "Commission" refers to the U.S. Civil Service 
Commission. 

89 5 U.S.C. § 554(a) (2) (1970). 
oo See, e.g., the very helpful discussion of the eYolution of the Ci¥il Ser¥ice Commission's 

appellate activities in Guttman, The DeYelopment and Exercise of Appellate Powers in 
Adverse Action Appeals, Hl Am. U. L. Re,·. 323, 329-40 (1970). See also Berzak, Rights 
Accorded Federal Employees Against Whom Adverse Personal Actions are Taken, 47 Notre 
Dame Lawyer 852 (1972). 

91 U.S. Civil Ser¥lce Commission, Federal Personnel )!anual Letter No. 771--.3 ( Septem
ber 25, 1970). The changes described In this letter Included alterations In 5 CFR Part 752 
(adnrse actions by agencies) etrectl¥e November 1, 1970, and in 5 CFR Part 771 (Employee 
Grievances and Administrative Appeals) etfectin April 1, 1971. 

92 See 59 Nation's Business 70 (June Hl71) . 
9a Ch. 27, § 2, 22 Stat. 403 (1883). 
~See, e.g., 3 U.S. Civil Ser¥lce Commission Annual Report 56 (1886) ; 9 U.S. Civil 

Ser¥ice Commission Annual Report 77 (1892), (hereinafter cited as Annual Report). 
oo See, 15 Annual Report 20 (1898). The Commission at this point, however, continued 

to disclaim review authority. The filing request was Imposed "not so that the Commission 
may review the findings of the department upon the charges and answers, for It is not 
hf'lieved that such action by the Commission would be either authorized or advisable, but 
this copy of the record of the action taken is desired merely to enable the Commission 
more readily to ascertain whether a person before b Is removal, is furnished with the 
reasons for his removal and given an opportunity to make answers in accordance with 
the terms of [R]ule [8]" Ibid. 

oo Guttman, supra note 65, at 331. 
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ized by the creation of a Division of Investigation and Review,97 and 
later of -the Board of Appeals and Review,98 but Commission recom
mendations regarding remo\Tals remained advisory only, as Congress 
during the 1920's and 1930's persistently ignored i1Js requests for effec
tive appeHrtte au1Jhority.99 The Veterans' Preference Act in 1944 gave 
statutory sanction to the advisory appeHate system,I although Com
mission ~appellate decisions were not made binding on agencies.2 Not 
until 1948 did the Commission acquire 'authority to compel ragencies 
to reinstate discharged employees.3 

Despite the increasing role of the Ci vii Service Commission, em
ploying agencies, as in 1833, have remained the primary repositories 
of adverse. a,ction authorirty.4 The decision to initiate an adverse ~action 
is entirely the employing agency's. Agency, not Commission, person
nel 1are in charge of procedures for ra proposed action and are respons
ible for deciding initially whether an employee should be separated or 
disciplined. Once an agency has taken adverse action against an em
ployee, the burden of initiating further review lies with the employee. 
In removals the employee is usually dropped from the agency's payroll 
as of the effective date of ·adverse ·action or upon receiving notification 
of the action, whichever occurs last. 5 Thus, ·an employee who appeals 
does so on his -own time, not the government's. Furthermore, it is only 
through empl-oyees' exeTcise of their appe.11ate rights that the. Commis
sion is brought into the decisional process. 

1. Notice of proposed ad1-•erse action. 'Vhen an agency 6 has de
cided to take action against ·an employee, ordinarily it must provide 
him with written notice of the proposed action at least thirty days 
before. it is to become effective.7 The Commission's regulations require. 

or The Division was created in 1920. I d. 
us I d., at 332-33. 
e3 For an example of Civil Service Commission requests for statutory review authority, 

!\ee 48 Annual Report 41 (1931) ; 50 USCSC Annual Rept. 11 (1933) ; 51 Annual Report 9 
(1934). 

1 Ch. 287, § 14, 58 Stat. 391 (1944). 
2 Section 14 of the Act provided only that "after investigation and consideration of the 

evidence submitted, the Civil Service Commission shall submit its findings and ,·ecom· 
mendations to the proper administrative officer and shall send copies of same to the 
appellant or to his designated representative .... " Id. at ,391. (Emphasis added). 

3 Act of June 22, 1948, ch. 604, 62 Stat. 575, recodified 5 U.S.C. § 7701 (1970). 
'The number of adverse actions enntually appealed to the Commission is small in 

proportion to the total number of such actions taken. In fiscal year 1970, for examnle, only 
1,452 adverse actions reached the Commission, while over 12,000 were taken by all federal 
agencies, including the Postal Service. 

5 See note 27, infra. 
8 Current Civil Services Regulations do not specify which officials in an agency may 

Initiate an adverse action. 
7 5 C.F.R. § 752.202{a) (1971). This re.gulation implements the requirements of 5 U.S.C. 

~ 7501(b) (1) (1970), which requires preference eligibles to receh·e 30 days notice of a 
proposed adverse action. An agency may dispense with the 30-day notice requirement 
"[w]hen there is reasonable cause to believe an employee is guilty of a crime for which 
a sentence of imprisonment can be imposed." In this situation, the notice given need only 
be reasonable under the circumstances. 5 C.F.R. § 752.202(c) (2) (Hl72). The requirement 
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that this notice state the reasons for the proposed action in such detail 
as will enable the employee to ha,~e adequate information on which to 
base a response. 8 The specifications contained in the notice of proposed 
charges delimit the grounds on which action can ultimately be taken. 
Discipline based on other reasons would Yiolate an employee's statu
tory right to be apprised of the basis for a proposed action.9 

Prior to November 1, 1970, an agency was not required to make 
a,~aHable t-o an employee in advance of his answer or any hearing the 
evidence on which it planned to rely to support its action. As a result 
an employee, although apprised of the charges against him, sometimes 
found himself unable to rebut the specific deJt:l[l,ils of his employer's 
case.10 This failure to require disclosure also made it possible for an 
agency to act precipitously, without re~alizing that m·idence to sup
port its action simply did not exist.n The Commission's 1970 amend
ments of regulations remedied this deficiency by requiring that 
material relating to a proposed adverse action be made a,~ailable for re
view by the charged employee.12 Evidence that the agency does not or 
oannot show to the employee for ~any reason, such as its allegedly 
confidential or classified nature, may not be relied upon.13 

is also inapplicable in cases of furlough without pay due to unforeseen circumstances 
("sudden breakdowns in equipment, acts of God, or emergencies requiring immediate curtail
ment of activities"). i3 C.F.R. § 752.202(c) (1) (1972). With these exceptions, the 30-da.r 
period may not be ignored. See 5 U.S.C. § 7512(b) (1970). Cf. ~fanning v. Stevens, 208 
F. 2d 827 (D.C. Cir. 1953); Roth v. Brownell, 215 F. 2d 500 (D.C. Cir.), cert. denied, 
348 u.s. 863 (1954). 

The cases suggest some confusion concerning the computation of the 30-day period. See, 
e.g., Stringer v. United States, 90 F. Supp. 375 (Ct. Cl. 1950) ; O'Brien v. United States, 
124 Ct. Cl. 655 (1953) ; Engelhardt v. United States, 125 Ct. Cl. 603 (1953). Cf. Sudduth 
, •. ~lacy, No. 3418-62 (D.D.C. July 2, 1962), af!'d, 341 F. 2d 413 (D.C. Cir. 1964). 

s 5 C.F.R. § 752.202(a) (1) (1972). This provision apparently requires reference to such 
aspects of the employee's conduct as time, place, and character, e.g., inefficiency or what
Her. A notice of a proposed removal relying simply on the general ground that the dis
missal would promote the efficiency of the service will not suffice. Norden v. Royall, 90 F. 
Supp. 834 (D.D.C. 1949). See also Deak , •. Pace, 185 F. 2d 997 (D.C. Cir. 1950) (reasons 
for discharge not stated sufficiently to permit statement in defense); ~fanning v. Stevens, 
208 F. 2d 827 (D.C. Cir. 1953) (same). Claims of insufficiency of notice were also raised 
In Deviny v. Campbell, 194 F. 2d 876 (D.C. Clr.), cert. denied 344 U.S. 826 (1952), snd 
Baughman v. Green, 229 F. 2d 33 (D.C. Cir. 1956), but were rejected by the court on 
factual grounds. 

9 E.g., Urbina v. United States, 180 Ct. Cl. 194 (1967) ; Shadrick , .. United States, 151 
Ct. Cl. 408 (1960) ; Blackmar v. United States, 120 F. Supp. 408 (Ct. Cl. 1954). 

10 Nammack & Dalton. Notes on the Appropriateness of the Current Adverse Action and 
.Appeals System, 19 Am. U. L. Rev. 374, 377 (1970). 

u I d. The possibility of precipitous action, in a nonremoval context, is suggested by Scott 
v. United States, 160 Ct. Cl. 152 (1963). An employee was charged with having engaged 
in sexual misconduct on the basis of an uncorroborated confession obtained under duress. 
When the employee filed an answer repudiating the confession, the agency expanded the 
case against him to include unsuitability "because he had voluntarily made derogatory 
~tatements in the confession about himself and other persons which had no basis in fact." 

u 5 C.F.R. § 752.202(a) (2) (1972). This provision also requires that the employee be 
advised of the availability for inspection of evidence against him. 

u5 C.F.R. § 752.202(a) (3) (1972). In point of fact , this portion of the new provision 
does not have a substantive impact on adverse action procedures since "classified" or 
"confidential" material could not be relied on to support adverse action under the prior 
regulations. See 5 C.F.R. § 752.304(c) (1968); Nammack & Dalton, supra note 10, at 377. 
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2. Opport'ltnity to Answer. After receiving notice of ,a proposed 
adverse action, an employee must be afforded a reasonable time tD 
answer the charges nncl submit affi.da vits jn his defense.14 Under the 
Commission's regulations, what is a reasonable time "depends on the 
faots ~and circumstances of the case." 15 l\fost agencies permit em
ployees at lea:st ten days in which to respond, although the oourts have 
been flexible in interpreting this provision.16 

An employee may answer either personally, or in writing or, if he 
chooses, both personally and in writingY The right to reply person
ally does not, however, imply that the employee has a right to a trial
type hearing at this stage of the proceeding, for in most agencies he 
does not. Commission regulations require agencies to afford an em
ployee one opportunity for an evidentiary hearing, but leave them the 
option of providing the hearing prior to the initial decision or delaying 
it until the employee appeals from an unfavorable decision.18 All but 
nine agencies have chosen the latter alternative, providing a hearing 
only on appeal. This approach is favored, among other reasons, because 
a majority of adverse actions are not appealed (or are appealed di
rectly to the Civil Service Commission) and the number of formal 
agency hearings necessary is ostensibly reduced.19 In most agencies, 
therefore, an employee's right to reply simply means that he may meet 
informally with a representative of the agency and advance oral repre
sentations that he hopes will sway the final decision. 20 He has no right 
at this stage to present witnesses or to confront and cross-examine the 
agency's witnesses. 21 The agency official before whom he appears must 

u 5 C.F.R. § 752.202(b) (1971). 
15 I d. 
10 E.g., Dew v. Quesada, No. 275-69 (D.D.C. 1959); Tierney v. United States, 168 Ct. Cl. 

77 (1964). 
17 5 C.F.R. § 752.202(b) (1971). See, e.g., Washington v. United States, 147 F. Supp. 

284 (Ct. Cl.), petition dismissed, 355 U.S. 801 (1957). 
1s 5 C.F.R. § 771.208(a) (1972). On the question of the constitutionality of this proce

dure, see note 21, infra. 
19 The mechanics of this phenomenon have been observed In other areas as well. Prior 

tn Goldberg v. Kelly, 397 U.S. 254 (1970), welfare recipients could request a hearing if 
their benefits were terminated. As few did, welfare officials were saved considerable effort 
which they would otherwise have had to expend on hearings. Briar, Welfare from Below: 
Recipients' VIews of the Public Welfare System, 54 Calif. L. Rev. 370, .379-80 (1966) ; 
Comment, Texas Welfare Appeals: The Hidden Right, 46 Texas L. Rev. 223 (1967). 

2ll 5 C.F.R. § 752.202(b) (1971). 
21 The absence of these safeguards was considered fatal to the s;ystem's validity in 

Kennedy v. Sanchez, 349 F. Supp. 863 (N.D. Ill., 1972). The Commission regulations 
specify that the right to appear "does not Include the right to a trial or formal hear
ing wlth examination of witnesses." 5 C.F.R. § 752.202(b) (1972). It will be remembered 
that the Lloyd-LaFollette Act, while not requiring trial-type hearings, did authorize agency 
officials In their discretion to hold such hearings. The applicable decisions In this area 
have confirmed that employees have no statutory or regulatory right to a hearing. See 
Studemeyer v. Macy, 321 F. 2d 386 (D.C. Clr.), cert. denied, 375 U.S. 934 (1963); Hart v. 
United States, 284 F. 2d 682 (Ct. Cl. 1960). 

For discussion of some of the problems surrounding the constltutionalltv of postponing 
the opportunity for an evidentiary hearing, see Comment. The Constitutional l\llnlmum 

'i ~ ~-361 0- 73 - 66 
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be in a position either to make the final decision on whether action 
should be taken, or at least to recommend what decision should be 
made. 22 In preparing and making his reply, an employee may have the 
assistance of counsel, of a union representative, or of another em
ployee or person of his choosing. 23 

During the thirty-day notice period, the employee threatened 'vith 
adverse action is entitled to remain on active duty unless the agency 
finds that his presence may result in damage to government property 
or be detrimental to the interests of the agency. 24 If such danger 
exists, the employee may be temporarily assigned to other duties. 25 

In cases involving imputation of a crime for which imprisonment may 
be imposed in which retention on active duty is undesirable, the agency 
may suspend an employee without pay after providing at least twenty
four hours notice. Since such suspension is itself an ad verse action, 
the employee must receh·e written notice of the reasons, as well as be 
afforded an opportunity to answer this notice separately.26 Thus, except 
in unusual cases, an employee is likely to remain on duty until after the 
agency has considered his reply and decided against him. 27 

Under the Commission's 1970 revisions of its regulations, an em
ployee may use a reasonable amount of on-duty time to prepare his 
answer.28 This provision ''as added because an employee remaining 
on active duty was often unable, without using official time, to review 
documents or discuss his case with individuals readily available only 
during working hours.29 

for the Termination of Welfare Benefits: The ~eed for and Requirements of a Prior Hear
ing, 68 :\Itch. L. Rev. 112, 119-28 (1969). See also Reich, The Xew Property, 73 Yale L. J. 
733 (1!)64). 

:!2 5 C.F.R. § 752.202(b) (1972). See, e.g., O'Brien v. United States, 284 F. 2d 692 
I Ct. Cl. 1960) (employee not guaranteed an interview with any particular official; it is 
enough that he sees a superior who may recommend or take final action) ; Brownell v. 
United States, 164 Ct. Cl. 406 (1964) (employee does not have right to appear before 
agency head) ; Paterson ''· rnited States, 31!) F. 2d 882 (Ct. Cl. 1963) (right to oral 
presentation not satisfied by interview with agency investigators). 

23 5 C.F.R. § 771.105(a) (1) (1972). 
2~ 5 C.F.R. § 752.202(d) (1972). 
25 As an alternative to transfer an Pmployee mar, with his consent, be placed in a leave 

status, but be may not be forced to take h'ave during this period. Ta~·lor v. United States, 
131 Ct. Cl. 387 (1955) ; Kenny v. United StatE's, 145 F. Supp. 898 (Ct. Cl.) cert. denied, 
352 U.S. 893 (1956); Armand v. United States, 136 Ct. Cl. 339 (1956). 

205 C.F.R. § 752.202(e) (3) (1972). 
27 While most employees are removed from acth·e duty status on the date on which 

adyerse action is taken, see text accompanying note 21, supra. Some agencies, including 
the Post Office, the Civil Service Commission itself, and until recently the Veterans Adminis
tration, retain employees in active duty status during some or all of the appeal period. The 
Post Office permits employees to remain on duty during first level (regional) appellate 
rHiew (unlike most agencies the Post Office has two internal a!)pellate lev!'ls). Kennedy, 
Adverse Actions in the Agencies; Words and Deeds; Po!;l_tal Adverse Action Procedures, 
19 Am. U. L. Rev. 398, 404 (1970). 

28 5 C.F.R. § 752.202(b) (1972). 
29 Xammack & Dalton, supra note 10, at 378. 
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3. Notice of decision. After receiving an employee's answer, and 
assuming no pre-action hearing is provided, the employing agency 
must render a "notice of adverse decision" at the earliest practicable 
date, but not later than the time the action is to become effective.30 

Commission regulations do not specify which agency official must 
make the decision; nor do they provide standards to guide agencies in 
assigning that responsibility.31 It is thus possible, though not usual, 
that the final decision may be made by the same official who originally 
brought charges against an employee.32 

The agency's written notice of adverse decision must inform the 
employee of the factual grounds found to support the action and advise 
him of his appeal rights, including the time limits for filing an 
appeal. Prior to 1970, the final notice had only to discuss those 
charges relied upon by the agency, even if the notice of proposed action 
contained additional charges. Thus an employee, although the action 
against him might ultimately be reversed, could have outstanding 
allegations concerning his conduct on his employment record. Now, 
the agency's notice of decision must spell out which of the initial 
charges have been found sustained and which have not.33 

D. Agency Appeals Proced!ures 

After receiving a notice of adverse decision, an employee who wishes 
to regain his job or to avoid disciplinary action is faced with a choice. 
Under present regulations, he may appeal either directly to the Civil 
Service Commission 34 or to the first appellate level within his 
agency.35 If an employee appeals within his agency at this stage, he 
does not lose the right to appeal to the Commission at a later date.36 

30 5 C.F.R. § 752.202(f) (1972). Decisions within the 30-day notice period are not for
bidden once an employee has filed his answer. Palmer v. United States, 121 Ct. Cl. 415 
(1952). 

31 See DeBusk v. United States, 132 Ct. Cl. 790 (1955), cert. denied, 350, U.S. 988 (19,56). 
33 5 C.F.R. § 752.202 (f) (1971). The agency's decision to take action must, of course, 

rely on reasons stated In the original notice. Urbina v. United States, 180 Ct. Cl. 194 
(1967). But It need not, and rarely does, explain why removal Is for "such cause as wlll 
promote the efficiency of the service." Begendorf v. United States, 340 F. 2d 362 (Ct. CI. 
1965); l\Ieyers v. United States, 169 Ct. Cl. 1 (1'965); DeBusk v. United States, 132 Ct. Cl. 
790 (1955), cert. denied, 350 U.S. 988 (1956); Blackmon v. Lee, 205 F. 2d 13 (D.C. Clr. 
1953). 

33 5 C.F.R. § 752.202.(f) (1972). See Nammack & Dalton, supra note 10, at 378. 
Clt 5 C.F.R. § 75.2.203 ( 1972). See text accompanying notes 5~6-99, infra. 
36 5 C.F.R. § 771.205 (1972). An agency is required to provide one Internal appellate 

level. With the approval of the Commission, however, It may have more than one appellate 
level. 5 C.F.R. § 771.203 (1972). The three mllltary departments and the Departments of 
Interior and HEW maintain two-tiered systems. 

30 5 C.F.R. § 752.205 (c) ( 1972). In one older case, the District Court for the District of 
Columbia held that a veteran's right to appeal was denied without justification when he 
\vas Informed by a Commission regional director that he could not appeal to the Commis
sion If he decided first to pursue an appeal within his agency. Berloff v. Higley, (D.D.C. 
June 13, 1956). 
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He will forfeit his right to an agency appeaL however, if he seeks 
Commission review in the first instance.37 

The uniform right of appeal within the employing agency is of more 
recent vintage than the right to seek Commission review. By execu
tive order in 1962 President Kennedy ordered each department and 
agency to establish internal procedures for reconsideration of admin
istrative decisions to take adverse action against employees.38 Pre
viously. an employee's right to appeal internally varied from 
agency to agency, and existing appeal procedures were far from uni
form.39 The President's order not only required all agencies to establish 
appellate systems, but also required that they conform to uniform 
standards and procedures. Guidelines for implementation of the order 
were subsequently set out in the Commission's regulations.40 

Internal agency appeals system theoretically prm·ide several bene
fits. Such systems allow career employees to obtain review within their 
own agencies, obviating the necessity of going immediately to the 
Commission for assistance. Internal review is said to permit agency 
management an opportunity to correct hasty or improper action by 
subordinates and to imprm·e internal operations. From the Commis
sion's viewpoint, internal appeals supposedly weed out less difficult 
and frivolous cases, thereby permitting it to serve a more general pol
icy making and m·er-sight function. Even assuming these benefits are 
obtained, their cost has been greater complexity in the handling of 
ad,·erse action cases, including the possibility of successive evidentiary 
hearings-one in the agency and another at the Commission-in many 
cases.41 

1. The appeal. If an employee initially chooses to remain within his 
agency, he must file a written appeal with the appropriate agency offi
cial (who will have been identified in the notice of ad verse decision) 
no later than 15 days after the action against him has been effected.42 

An employee's appeal must set forth clearly its basis as well as his 
request for an evidentiary hearing if he desires one.43 In preparing his 

31 5 C.F.R. § 752.205 (b) (1972). Appeals within the agency and to the Commission may 
not be processed concurrently. 5 C.F.R. § 752.205(a) (1972). 

38 Exec. Order No. 10987, 3 C.F.R. 519 (Supp. 1959-1963). The order excepted several 
agencies from its requirements , including the Central Intelligence Agency, the National 
Security Agency, the Federal Bureau of Investigation, the Atomic Energy Commission, 
and the Tennessee Valley Authority. 5 C.F.R. § 771.103(b) (1972). 

39 For the backgTound of Exec. Order 10987, see Grossman, Adverse Actions and .Appeals 
Then•from: .A Xew System for Federal Civil Servants, 14 Labor L.J. 265 (1963). 

4<1 5 C.F.R. Part 771 (1972). This part was extensively rewritten during the 1970 revision 
of the Commission's regulations. See Part I, note 6, supra. 

41 But see text at note 76 infra, noting that the Commission may curtall the scope of its 
hearing where a prior hearing has been held by the agency. Guttman, supr·a note 65, at 
352-354. 

42 5 C.F.R. § 752.204(a) (1972). 
43 5 C.F.R. § 771.207 (1972). See note 14, infra. 
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appeal, an employee may be assisted by counsel, by his union represent
ative, or by any other person of his choice.44 Commission regulations 
specify that the fifteen-day limit is to be strictly observed, but permit 
the agency to extend the time when the employee (1) shows that he was 
not notified about, and was unaware of, the time limit, or (2) demon
strates that he was prevented by circumstances beyond his control from 
appealing within the time limit.45 In the unusual case that an employee 
remains on active duty status nfter the adverse action, he is entitled to 
a reasonable amount of official time to assist him.46 

2. Opportunity for hearing. An evidentiary hearing will be granted 
only if an employee requests it in a timely appeal.47 Once a request is 
made, however, the agency must ordinarily hold the hearing.48 If, con
trary to the general practice, a hearing was held prior to the adverse 
decision against the employee, the agency may dispense with a hearing 
on appeal.49 According to the regulations, a hearing may also be 
avoided when it is "impracticable by reason of unusual location or 
other extraordinary circumstance." 50 

3. Conduct of the hearing. The Commission in 1970 significantly 
altered the rules governing the conduct of adverse action hearings. 
PreYious regulations required the agency hearing to be conducted by 
a committee chosen in accordance with agency regulations.51 Although 
under the regulations the "committee" could consist of a single exami
ner, three-member panels were common in several agencies. In some 
the committee would consist of one person chosen by the agency, one 
by the employee and a third selected by the first two. 52 Hearing officers 
were not required to have legal training and frequently lacked ex
perience in conducting adversary proceedings.53 

Before 1970, the hearing officer or committee did not have ultimate 
responsibility for deciding employee appeals. His function was simply 

u 5 C.F.R. §§ 7771.105(a) (1), 771.206 (1972). 
46 5 C.F.R. § 752.204(b) (1972). 
4a 5 C.F.R. § 771.206 (1972). Until1970, the regulations permitted an employee remaining 

on actiYe duty to use official time to present, but not to prepare, an appeal. See Nammack 
& Dalton. supra note 10, at 378. 

41 5 C.F.R. § 771.207 (1972) . Professor Guttman criticizes this practice of placing the 
burden of rPfJUesting a hParing on the employPe. Guttman, supra note 65, at 354-55. 

48 See thP Judge Skelton's concurrence in Ricucci , •. United States, 425 F. 2d 1252 (Ct. Cl. 
1970), which suggests that due proc!'ss requires a hearing in adverse action cases. 

43 5 C.F.R. § 771.208(b) (2) (1972). The language of this section is deceptive. It specifies 
that the agency may deny a hParing "when the Pmployee failed to request a hearing offered 
before the original decision." It is therefore possible for an employee to wind up with no 
right to an appellate hearing even though he had no pre-decision hearing. 

~o 5 C.F.R. § 771.208(b) (1) (1972). 
H 5 C.F.R. § 771.214 (1969). 
5~ Nammack & Dalton, supra note 10, at 379. 
53 I d. 
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to hear and record the facts so that the agency official charged with 
deciding the appeal w·ould have an adequate basis upon which to act. 54 

Agencies were allowed the option of having the hearing officer or com
mittee submit only findings of fact or findings accompanied by a rec
ommendation, 55 and many agencies chose the former course. 56 "rhere 
the hearing officer submitted recommendations, they were advisory 
only and the reviewing official was free to arrive at a contrary deci
sion.57 The former regulations excluded officials \vith ultimate deci
sional responsibility from serving on hearing committees, but they did 
not bar participation by their subordinates.55 

Agency hearing committees were subject to -several criticisms.59 

1Vith no requirement of training or experience, every member of a com
mittee might be unfamiliar \Yith the intricacies of civil service law and 
hearings, thus, were often something less than full and adequate in
quiries.60 The use of three-man committees also frequently proved 
cumbersome. Because hearing officers \Yere sometimes subordinates of 
the deciding official, the system~s objectivity was questioned. A commit
tee member might strive to be scrupulously impartial, but it is difficult 
to discount the subtle and unconscious influence of having to report 
to an official \Yith authority oYer the conditions, and perhaps even the 
continuance, of his tenure. 61 Finally~ the "advisory" status of commit
tee recommendations in many agencies caused some to doubt the sig
nificance of agency hearings, particularly where adequate treatment 
of any employee~s appeal turned on assessment of the credibility of wit
nesses or similar subjecti,·e factors. ""here hearing officers were con
fined to recording facts, such factors often got excluded from the deci
sional process. Even in agencies that permitted them to make recom
mendations, their influence was problematical since the deciding offi
cial ''as in no way bound by them. 

The Commission's 1970 amendments swept away the committee sys
tem. Agency hearings now must be conducted by a single examinPr.62 

Examiners must meet standards of experience and training prescribed 

6~ 5 C.F.R. § 771.218(a) (l!J69). 
66 I d. 
6d LPttpr from Anthony l'\Iondello, General Counsel, C'i\'11 SerYiCP Commission, to Prof. 

J{ogpr Cramton, Unin•r,;ity of ).[ichl~an Law Rchool (:\larch 6, 1970). 
67 Gf. Camero Y. l'nlte1l Sta h•l', 34:i F. 2d 798 (Ct. Cl. t !)65). 
58 5 C.F.R. § 771.214(al (1969). The n·~ulations f!lcl, hnwHer, require that the method 

of sPIPction "will insnrP that members arP fair, lmpnrtlal and objecth·e.'' The J'Pgulations 
further Pxcluded from participation In apppllat'~ hPurlllgs Jll'rsons responsibiP for the 
orl~inal dPclsion. 

~v SPe generally, Xammack & Dalton, .~upra note 10, at 379-3Rl. 
"'1 The Ci\'il SE>r\'icp Commi,;slon cllstrlbutell n Jlamphlet. ••ntitled Conducting Hearings on 

l.'mployee Appeals ( 1968). This g-uldP containpd u:-;eful hints on hearing mechanics and 
procedures, but was no :-;ubstltute for formal training- or l'\perience. 

81 For a useful discussion of the problem of subjecti>e )JPrception of facts, see J. Frank, 
Courts on Triall46-164 (1949). 

6~ 5 C.F.R. § 771.209(a) (1972). 
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by the Commission, and must be selected through procedures it has 
approved.63 An examiner may not occupy a position directly or indi
rectly under the jurisdiction of the official who proposed the adverse 
action or who bears ultimate responsibility for decision, unless that 
official is the head of the agency.04 In the latter situation, however, an 
agency may, but is not required to, designate an examiner from another 
agency.65 

The new regulations accord the examiner's views substantial weight. 
Agencies no longer ha,·e the option of limiting the examiner's report 
to findings of fact. The report must contain the examiner~s recommen
dations,66 and the deciding official, unless he is the agency head, may 
no longer arbitrarily reject the examiner's views. If he decides the 
examiner's recommendation is unacceptable, he mnst refer the case to 
a higher level of authority for decision, with a statement of his reasons 
for rejecting it.67 .Although these changes have not eliminated the 
problems of the old system, they ha ,.e enhanced the employee's oppor
tunity to receive a meaningful hearing. 

Agency adverse action hearings are trial-type, though ordinarily 
less formal than adjudicatory proceedings nuder the Administrative 
Procedure Act.68 Both the employee and the agency may produce, ex
amine, and cross-examine \Yitnesses,69 who testify nuder oath or affir
matiou.70 Documentary evidence may also be introduced.71 The rules 
of evidence applicable in jury trials are not strictly observed, but the 
examiner may exclude irrelevant or unduly repetitious evidence.72 One 
justification offered for informality is that "adverse action proceedings 
are administrative in nature," and since "[t]he cause of action gener
ally involves an alleged offense against the employer-employee rela
tionship, ... justice would not be served by converting the adminis-

8.1 5 C.P.R.§ 771.209(a), (e) (1972). 
s. 5 C.P.R. § 771.209(bl (1972). The deciding officilll In un agency appeal must be at a 

higher administrative leYel than the official originally ordering adverse action, unless, of 
course, that official was the agency head. 5 C.F.R. § 711.218 (1972). 

6.'15 C.P.R. § 771 209(d) (1972). 
ee 5 C.F.R. § 771.213(a) (19'72). 
e1 5 C.F.R. § 771.219(b) (3) (1972). 
88 See _5 U.S.C. §§ 554-57 (1970). 
69 5 C.F.R. § § 771.210 (f), 771.211 (1972). See, e.g., Brown v. Zuckert, 349 F. 2d 461 

(7th Cir. 1965); :\IcTiernan v. Gronouski, 337 F. 2d 31 (2d Clr. 1964); Cohen v. Ryder, 
258 F. Supp. 693 (E. D. Pa. 1966). 

' 0 5 C.F.R. § 771.210(e) (1972). 
a5 C.F.R. § 771.210(b) (1972). 
73 5 C.P.R. § 771.210(c) (1972). The objection to this approach is not that adv<>rse 

action decisions will bP grounded on incompPtent e\·i1lence. At Jpa~t ln jurls<lict'ons adher
Ing to the substantial evidence ~cope of review, action based solely on PVidence without 
probative value is unlikely to withstand judicial scrutiny. Jacob:nvitz v. United States, 
4::!4 F. 2d 555 (Ct. Cl. 1970 l. See al8o :\IorPlli v. Unitf'<l States, 1.77 Ct. Cl. 848, 853-54 
(1966!; :\lontana PowPr Co. v. FPdPral Powt-r Comm., 185 F. 2d 491, 497-98 (D.C. Cir. 
1950), cert. denied, 340 U.S. fl47 (1950). ThP risk ls that such evidence may color in the 
mind of an inexperienced fact-finder an otherwise marginal case. 
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trative process to a judicial one." 73 This explanation, which bears some 
flayor of the discredited notion that federal employment is a "pri,·i
lege" that may be 'Yithdrawn at 'Yill by the goYernment,74 would haYe 
more force if the presiding officers were professionals ''""ho were ex
perienced in evaluating evidence. A more persuasiYe justification is that 
rigorous formality might disadYantage employees who are not repre
sent€d by counsel.'5 

Congress has not empowered either employing agencies or the Civil 
Sen·ice Commission to subpoena witnesS€s or documents in adYerse 
action cases. However, the agency must, if at all practicable, make 
its employees aYailable as witnesses ,yhen requested by the examiner 
to do so. 76 Such a request is ordinarily initiated by the employee and 
should be granted when, in the examiner's opinion the testimony of 
the witness requested will aid the hearing. If an employee fails to 
request witnesses in the agency~s employ in a proper and timely man
ner, he may not later object to the absence of these witnesses. 77 under 
the old regulations, the practicability exception became a major loop
hole for agencies reluctant to produce witnesses. An agency's deter
mination that production of one of its employees was impracticable 
was, for practical purpoS€s, unchallengable.'8 The Commission in 1970 
sought to close this gap by authorizing examiners to determine whether 
the absence of a witness makes a full and fair hearing impossible. If 
an examiner finds that a witness' presence is essential, he may now 
suspend the hearing until the agency and the employee can arrange 
for his testimony to be produced. 79 During their appearance, witnesses 
who are employees of the agency continue in active-duty status and the 
regulations require that they be free from restraint, coercion and 
reprisal.80 

1s Berzak, Ad,·erse Actions By Federal Agencies and Administrati>e Appeals, 19 Am. 
C. L. Re,·. 387, 394-95 (1970). Chairman Berzak's discussion, it should be noted, focuses 
on the admissib111ty of evidence in hearings within the Commission . The same justification 
would, howe,·er, apply to hearings in the agencies, where deciding official and hearing 
officers are still less accustomed to adjudicatory processes. 

u See note 26, Part I, supra. 
>5 But see Comment, Trumpets in the Corridors of Bureaucrac~·: A Coming Right to 

.\.ppointed Counsel in Administrative Adjudicati>e Proceedings, 18 U.C.L.A. L . Rev. 758 
(1971). 

105 C.F.R. § 771.211(b) (1972). See Williams v. Zuckert, 372 U.S. 765 (1963). This 
doe-s not solYe the problem of securing testimony from a witness who is no longer or never 
was in the agency's employ. 

11 See, e.g., Begendorf v. United States, 340 F . 2d 362 (Ct. Cl. 1965), relying on W1lliams 
, •. Zuckert, .371 U.S. 531, vacated and rema11ded on rehearing, 372 U.S. 765 (1963). 

78 Nammack & Dalton, supra note 10, at 379-80. 
a 5 C.F.R. § 771.211 (c) (1972). This may not help the emplo~·ee in a r~>mo,·al case, since 

he is likely to be otT the payroll, and delay w111 be to his disadvantage. Sec text accompany
Ing note 68, supra. 

so 5 C.F.R. § 771.211 (d)-(e) (1972). 
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The employing agency must keep a record of the hearing and supply 
a copy to the employee.81 Until1970, however, agencies had the option 
of preparing either a verbatim transcript or a summary of the hear
ing. If only a summary was supplied, the employee could object to 
sections that he felt failed accurately to reflect the snLs:nncc of the 
hearing, and his objections would become part of the record.82 These 
summary reports cause numerous problems,83 for they rarely re
flected the nuances and inconsistencies in complex cases. In 1970 the 
Commission withdrew authority for use of summaries; all agency 
hearings must now be reported verbatim.84 

The agency official to whom the hearing examiner transmits his 
findings and recommendations must be at a higher administrative 
level than the official who took the original adverse action . .An excep
tion is made where the agency head made the original decision. 85 

Review of the original decision includes, bnt is not limited to, a review 
of issues of fact and of compliance with agency and Commission pro
cedural requirements.86 The deciding officials' decision must be in 
writing, must contain specific fact findings, and must notify the em
ployee of his right to further appeal.87 

E. Appe(~ls to the Oi1.'il Service Commission 

vVhen Congress in 1944 gave the Civil Service Commission authority 
for binding review of agency adverse actions,88 it spoke in very general 
terms: 

The employee shall submit the appeal in writing within a reasonable time 
after receipt of notice of the adverse decision and is entitled to appear 
personally or through a representative under regulations prescribed by the 
Commission. The Commh-sion, after investigation and consideration of the 
evidence submitted, shall submit its findings and recommendations to the 
administrative authority and shall send copies of the findings and recom
mendations to the appellant or his representative. The administrative 
authority shall tal{e the corrective action that the Commission finally 
recommends. 59 

The Commission accordingly has been relatively free to adopt the 
procedures it believes will best fulfill its appellate responsibilities. 

st 5 C.F.R. § 771.212 (1972). 
u5 C.F.R. § 771.217(a) (1969). 
83 Nammack & Dalton, supra note 10, at 380. 
84 5 C.F.R. § i71.212(a) (1972). 
85 5 C.F.R. § 771.218(a) (1972). The authorized official shall also be at an organiza

tional lenl no lower than the head of a field organization or the head of a primar;r sub
division of the headquarters organization. Id. 

8e 5 C.F.R. § 771.218(b) (1972). 
875 C.F.R. § 771.220 (1972). 
88 See text accompanying notes 55-64 sup1·a. 
89 5 U.S.C. § 7701 (1970). See also Exec Order No. 11491, § 22; 3 C.F.R. § 91 (Supp. 

1966-1970)' 5 u.s.c. § 7301 (1970). 
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At a minimum the statute appears to require a de novo reYiew of 
the facts. 90 The language empowering the Commission to make binding 
recommendations "after investigation and consideration of the evi
dence submitted" has been read both by it and by the courts as con
templating more than an ordinary appeal. In JJ a Tiernan v. Gronou
ski,91 for example, the Second Circuit held that procedural error 
within the agency review system was cured when the employee received 
de novo consideration of his claim on appeal to the Commission.92 The 
statute seemingly also requires that appellants to the Commission have 
an opportunity for an oral hearing rather than simply a review of the 
record,93 although in some cases this hearing may amount to less than 
a full trial-type proceeding.94 

1. The appellate system. The Commission operates a two-tiered sys
tem for deciding employee appeals. Initial appellate authority had 
been delegated to the Commission's regional offices, of which there are 
eleven. Second-level review is before the Board of Appeals and Review, 
located in the District of Columbia.95 "'\Yithin each region, the CSC 
Regional Director is formally responsible for adjudicating first-level 
appeals in adverse action cases. The decisional authority actually exer
cised by appeals examiners in the regional offices derives from the 
Regional Directors and is subject to their authority to change proposed 
decisions.96 Similarly, the Board of Appeals and Revie'v exercises the 
power of final decision on behalf of the Commission and subject to its 
ultimate authority,97 although, unlike the Regional Directors, the Com
missioners themseh·es rarely exercise their n''·isory power. 

2. The initial appeal. As previously noted, an employee may by-pass 
his agency's appellate system and appeal an ad,·erse decision directly 
to the Commission.9s Or he may pursue an internal agency appeal and 
then appeal to the Commission if the action is sustained.99 An employee 

90 This is not surprising since most employees who appE'al to the Commi~sion have not 
bE'en through the agencr appeals processes, and accordingly have had no evidentiary 
hearing. 

81337 F. 2d 31 (2d Cir. 1964). 
8~ I d. at 35. See also Green , .. Baughman, 243 F. 2d 610 (D.C. C1r.), cert. denied, 355 

u.s. 819 (1957). 
83 Cf. Williams v. Zuckert, 371 U.S. 531, racated and remanded on rehcari11g, .372 U.S. 

765 (1963). 
04 See tPxt accompanying- notP 81, 8upra. 
95 USCSC ::\Ilnutes of ProcPeding-s, l\Iarch 30, 1954; June 20, 1960; August 26, 1960. 
00 Guttman, notf' 6."), Part I, at ::J-39. 
97 USCSC ::\IlnutPH of ProcPedln~s. Au~ust 26, 1960. 
M See text accompanying- notes 1-4, supra. Approximate!~· 15% of all appellants do 

~o. their casP~ romprhilng more than 55% of the Commisslon'H first -lp,·el caseload. 
99 5 C.F.R. § 752.205(c) (1972). Prior to ~ovember, 1970, the regulations contained 

an PXCPption to this rulP applicable whPrP an ag-ency has two appellate levE'ls and an em
ployPe pursued an appeal throug-h both levels. In Huch a case, the employPe forfeited his 
right to appeal to thP Commlf'sion. The 1970 rHisions dropped this provision, but did not 
changP the J)ractlce. ThP Commission wlll reject as out of time any appNI.l filPd more than 
1~ days following thP first Je,·pl agency decision, the rPby effPctlvely forcing an employee 
to ehoose bPtween an appeal to thP second level of his agency and appeallng to the 
Commission. 
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may also appeal to the Commission if, after appealing within his 
agency, he receives no decision within sixty days,1 though few ever 
interrupt their internal appeal in this fashion. 

An employee's appeal must be in writing and filed within fifteen 
days after the last action by his agency. 2 An employee's failure to file 
within the specified period precludes him from appealing to the Com
mission, in the absence of special circumstances.3 Upon being satisfied 
that an appeal is timely, the esc 'regional appeals examiner will in
struct the employing agency to forward the case file. The appeal should 
set forth the employee's reasons for contesting the adverse action, 
together with such offer of proof and pertinent documents as he is able 
to submit.4 Employees are not held to rigorous standards of pleading. 
I f an appeal is formally deficient, the regional examiner will make an 
effort to ascertain its basis and to clarify or supplement the record. 
This practice represents an important safeguard, since more than 
thirty percent of all appellants to the Commission are unrepresented,5 

but it often results in a record before the Commission's regional office 
different from the one on which the agency acted. If an employee fails 
to furnish additional information with reasonable promptness, how
ever, his appeal may be dismissed. Appeals must be filed with the 
regional office in the region where the employee is employed.6 

3. Right to a hearing. Appealing employees have a statutory right to 
a "personal appearance., before the Commission, which interprets this 
language as requiring an evidentiary hearing and independent deter
mination of the facts. Thus an employee may have two trial-type 
hearings, one in his agency and a second on appeal to the Cmnmission. 7 

Prior to 1970, this possible duplication may have had much to com
mend it, but since changes that year were designed to increase the 
reliability of agency hearings, it is simply inefficient.8 SeYeral factors, 
however, including the Commission's procedures, limit the number 
and scope of Commission hearings. 

1 I d. 
2 5 C.F.R. §§ 752.203, 752.204(a) (1972). The 15-day Umit does not apply where the 

agency has failed to act within 60 days. 
3 See Haas Y. Overholser, 223 F. 2d 314 (D.C. Cir. 1955) ; Simpson v. Groark, Civ. No. 

64c-1742 (X.D. Ill. :\Jay 26, 1 965). The Commission or the agency may extend the time 
when an appellant shows that he was not notified of the 15-day llmit and was not otherwise 
aware of it, or that he was prevented by circumstances beyond his control from appealing 
within the time limit. 5 C.F.R. § 752.204(b) (1972). See Henry v. United States, 153 F. 
Supp. 285 (Ct. Cl. 1957). 

• 5 C.F.R. § 752.203 (1972). 
5 Berzak, supra note 73, at 393 n. 214. 
0 I d. at 393 n. 25. Employees working in the Washington metropolitan area and in cer

tain areas outside the continental United States appeal to the Commission's Appeals 
E;amining Office in the District of Columbia. Id. 

7 This occurs in perhaps a fifth of all Commission cases. 
8 See Guttman, supra note 65, at 351-i36. Guttman views the possibllity of two hearings 

as unnecessarily burdensome. Since he believes there is less risk of prf'judice at the Corn
mission, he suggests that agency appeals systems be dropped or substantially revised. 
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One factor is the attitude of employees. Only one-half of those who 
appeal to the Commission request a hearing at that le,·el.9 Although 
we haYe little empirical data to explain this result, some explanations 
may be surmised. :Many employees may be satisfied with the hearings 
conducted by their agencies. They may be aware that, haYing had one 
hearing, they will not get a full retrial before a Commission appeals 
examiner and thus conclude that the cost, including the cost of travel 
to the Commission's regional office, may exceed any benefit. In other 
cases, an employee may forego a hearing because he believes the agency 
record is adequate or because of tactical considerations. 

Prehearing conferences, in most cases also limit the number, as well 
as regional appeals examiner, and is attended by the employee or his 
representatiYe and by an agency representati,·e who has sufficient au
thority to modify the action taken. The conference may proYide an op
portunity for the parties to reach settlement, which will be binding 
on the parties. If, as in the great majority of cases, no settlement can 
be agreed upon, the examiner will attempt to narrow the issues for 
hearing. 

Some employee representatiYes ha,·e ,·oiced disapproYal of the pre
hearing technique on the ground that there is a conflict in the appeals 
examiner acting first as mediator and then as judge. The practice none
theless closely resembles the pretrial conference authorized in the Fed
eral Rnles of both Ci,·il and Criminal Procedure.10 This practice has 
been reasonably successful in the federal conrts and its adaptation to 
administrati,·e adjudications, such as ad,·erse actions, seems sensible. 

Even when an employee insists on a hearing after the conference, he 
is not necessarily assured a full pre.-trial of his case. By administra
tive practice, the Commission has det('rmined that in cases in which a 
hearing was held at the agency, its appeals examiner may properly 
restrict the scope of the Commission hearing.11 The examiner, in his 
discretion, may decline to recei,·e additional testimony except as to 
matters not co\·ered at the agency heaTing or as to subsequently dis
covered information. Some Commission "hearings" are thus largely 
confined to oral argument on the basis of the prior record. 

4. Conduct of hearings. Except to the extent that the examiner re
stricts the scope of testimony, Commission hearings are similar to, but 
probably more professional than, those conducted by employing agen-

9 Berzak, supra note 73, at 394 n. 27. Actually, Appl'llants do not "rl.'qnest" a hearing. 
Th~> first levf'l ap(lellate office informs thf'm of their right to a hearing and, if they do 
not desire one, they so inform the office in writing. 5 C.F.R. § 772.305(b) (1972). 

lo Fed. R. Civ. Pro. 16; Fed. R. Crim. Pro. 17.1. 
u Berzak, supra note 73, at 394; Guttman, supra note 65, at 355. 
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cies.12 Both parties may prodnce and cross-examine l\·itnesses.13 Testi
mony is given under oath or affirmation. 14 The rules of e\·idence are 
again not strictly obseiTed, but irreleYant or repetitions testimony 
may be excluded. As at the agency l<.wel, all Commission hearings have 
been closed to the public.15 

The Commission's examiner, howeYer, plays a more important role 
than most agency hearing officers. Although the Commission has re
quired that agency examiners possess prescribed qualifications, they 
need not be full-time hearing officers. Except in larger agencies, such 
as the Air Force, Ar1ny, Navy, and HE,V, examiners continue to be 
drawn from other work for part-time duty presiding in adverse action 
cases. Commission appeals examiners, by contrast, are specialized hear
ing officers whose sole duty is to review appeals from agency decisions, 
although they are not qualified as hearing examiners under the Admin
istrative Procedure Act.16 

5. Initial Commission Dec,isions. After considering the entire appel
late record,17 the Commission's regional office must issue a written 
decision containing findings of fact and conclusions, specifying any 
corrective action required, and notifying both parties of their right to 
appeal to the Board of Appeals and RevimY.18 The decision is supposed 
to include an "analysis" of the findings and a statement of the reasons 
for the conclusion reached.19 Except upon specific authorization of the 
Commissioners, the regional decision may not modify the agency's dis
ciplinary action. Practically speaking, the regional office is limited to 
affirming the action, or reYersing it on either substantive or procedural 
grounds. 20 

1!1 For decision!> that proceE>dings before the Commi!i!>ion nPed not be cast in the mold 
of a court trial, seE> Atkinson v. United StatPs, 144 Ct. Cl. 585 (1959) ; Hunter v. Grononski, 
234 F. Supp. 1010 (S.D. Fla. 1964); Prater v. United States, 172 Ct. Cl. 608 (1965); 
Kaers , •. United States, 175 Ct. Cl. 111 (1966). Cf. Williams v. Zuckt>rt, 372 U.S. 765 
(1963). 

13 5 C.F.R. § 772.305(c) (4) (1972). 
14Jd. 
15 5 C.F.R. § 772.305(c) (3) (1972). 
10 A discu!>sion of the status, background and training of tlw Commission's Pxaminer!> is 

found in Guttman, supra note 65, at 340-51. Guttman rai!>es some questions concerning 
their independence and objectivity. For a contrary view, sec Bcrzak, Review, 1!) Am. U. L. 
Hev. 367, 368-6!) (1970). 

11 \Yhen a first level appellate office receives an appeal it takes steps to compilE> a com
plete appellate file, which usually includes copies of the notice of propose<l :Hlver~c action; 
the employee·~ reply. if any; the agency's final notice of decision; any affidavits or other 
evidence submitted to the agency hy and in behalf of the employ!'e; and the agency appeals 
file if an appeal was proces5ed through the agenc.v'!> lntPrnal systPm. Both parties have 
an opportunity to review the completE> appellatP filE' when it is fully assembled. Berzak, 
supra note 73, at 3913. Cf. Cohen v. United States, 369 F. 2d 976 (Ct. CI. 1!)6,6), cert. 
denied, 387 U.S. 917 (1962). 

1s 5 C.F.R. § 772.306(a) (1972). 
19 Id. 
20 This limitation on Commission disposition is thouJ.:"ht to result In a disproportionate 

number of procedural reversals, some probably spurious. 
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6. Appeals to the Board of Appeals and Review. After receiving 
the decision of the regional office, either party has fifteen days in which 
to appeal to the Board of Appeals and the Review. 21 This appeal too 
must be in writing 22 and must set forth the employee's or agency's 
full argument. since there is no right to oral appearance before the 
Board.23 However, the Board may in its discretion, though it rarely 
does, permit the parties to appear and present oral arguments and 
representations. 24 

The Board of Appeals and Review consists of se,·en members who 
are assisted by a pool of app~'1ls examiners. ·w"hen an appeal is re
ceived by the Board, and after the arguments of both parties have 
been submitted, the case is assigned to an examiner who prepares a 
proposed decision. The examiner's draft is then circulated to two 
Board members. If both concur in a disposition, it "·ill issue as the 
decision of the Board. Only if the two disagree will the case be re
viewed by a third Board member. 25 

The Board reviews appeals on the basis of the entire appellate file, 
which includes the agency record, the record developed by the Com
mission's regional office, as well as any further representations by 
the parties, 'vhich may be factual as 'vell as argumentative. Occa
sionally the Board will actively seek out additional factual material a 
member or an examiner believes essential to a fair decision. The Board 
may also call upon other bureaus in the Commission for expert advice 
on the resolution of technical issues, such as the proper classification 
of a job or the extent of physical disability. In neither case are the 
parties to the appeal likely to be given an opportunity to comment on 
the information the Board has solicited. If the Board finds the file 
is simply inadequate for resolution of the issues, it may remand the 
case to the Commission's first appellate level so that further facts may 
be developed.26 

Decisions of the Board are in writing, but are not published or, 
until very recently, available outside the Commission to any but the 
appellant and employing agency. Even internal circulation of Board 
decisions has been sharply restricted. The Board's decisions are final 
and, if adverse, exhaust an employee's administrative remedies, for 
there is no right of appeal to the Commissioners.27 

:n 5 C.F.R. § 772.307(a) (1972). 
2~ Jd. 
23 5 C.F.R. § 772.307(b) (1972). Steelve Y. United States, 150 Ct. Cl. 47 (1!l60). 
2~ 5 C.F.R. § 772.307(b) (1972). 
~ S:ee Report b.r Professor James A. ""ashlng-ton, Jr., to Chairman William Berzak. 

Board of Appeals and RPviPw, ~eptember 11, 1968. 
oo Berzak, supra note 73, at 396. 
r. 5 C.F.R. § 772.307(c) (1972). 
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7. Discretionary Review by the Commissioners. Although no appeal 
of right lies to the Commissioners, an emp~oyee or agency may petition 
the Commissioners for reopening and reconsideration of an adverse 
decision by the Board of Appeals and Review. 28 The regulations au
thorize reopening where the petition establishes that new material 
evidence not previously considered has become available,Z9 or that 
the "previous decision involves an erroneous interpretation of law or 
regulation or a misapplication of established policy." 30 A case may 
also be reopened if the decision is of "a prececlential nature itwolYing 
a new or unreviewed policy consideration that may lmve effects beyond 
the actual case at hand, or is otherwise of snch exceptional nature as 
to merit the personal attention of the Commissioners.~· 31 Reopening 
by the Commissioners is infrequently sought, and even more rarely 
granted. Hs theoretical availability serves more as a protection against 
Commission embarrassment than ·as a significant additional protection 
of employee rights. 

2R 5 C.F.R. § 772.308 (1972). Decisions lnvolv!n~ this authority lucludc Gardner v. 
Barron, 240 F. Supp. R7 (E.D. Pa. 1965); Ke-eling"· United States, 172 Ct. Cl. 246 (1965); 
~udduth Y • .:\lacy, No. 3418-62 (D.D.C. July 2, 1963), ajJ'd, 341 F. 2d 413 (D.C. Cir. 1964); 
~hadrlck ''· United States, 151 Ct. Cl. 408 (1960); DP Pusana v. United States, 164 F. 
Rupp. 672 (D.C.C. 1!J58) ; Roberts v. United States, 128 1•'. Supp. 706, 131 Ct. Cl. 108 
(1955); Lym;ky v. United State~.', 12•6 F. Supp. 453, 130 Ct. Cl. 149 (1954). 

23 5 C.l•'.H. § 772.308(a) (1) (1972). 
33 5 C.l•'.R. § 772.308(a) (2) (1972). 
s1 5 C.F.R. § 772.308(a) (3) (1972). 
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IV. Col\Il\IENTARY oN PROPOSED RECOl\Il\IENDATIONs 

A. Definitions and Standards 

1. Redefining "adverse action." Adverse actions currently include 
four types of disciplinary action: removals, reductions in rank, pay, 
or grade (demotions), suspensions for more than 30 days, and fur
loughs without pay. Since employing agencies initiate comparatively 
few long suspensions or furloughs, and fewer still are contested, it is 
appropriate to focus attention on the first two categories.32 

Agency officials frequently lament the formality of adverse action 
hearings, 'vhich feature confrontation, testimony under oath, cross
examination, and now verbatim transcription of the record. Given the 
tenor of recent court decisions,33 it is unlikely that the adverse action 
process could be supplanted by informal, off-the-record investigations. 
~fore important, however, adverse actions are proceedings, among 
many for which formal adjudication is required, for which such pro
cedures usually make sense. 

Reductions in rank or grade comprise the majority of adverse ac
tions taken, but most appealed adverse actions are removals. In 'vell 
over 80 percent of all appeals,34 the agency's action is based on the 
employee's inability or failure to do the work-inefficiency in the col
loquial sense-or so some kind of misbehavior, on- or off-duty, that 
is thought to impair his capacity to carry out his responsibilities. Ex
amples of such misconduct include absence without leave, fighting on 
the job, destruction of government property, fasification of govern
ment records, and indictment or conviction for criminal conduct.35 

The essential point is that most adverse action cases center on either 
the employee's performance or his conduct. 

These disputes are inevitably two-sided. Generally, the surrounding 
circumstances are known to both parties and can be easily proved. 
Disputed issues of fact almost invariably involve past events that are 
not likely to recur. By contrast with many other administrative pro
ceedings, the credibility of witnesses is often at issue, and witnesses are 

33 During fiscal years 1968, 1969, and 1970, removals and demotions (reductions in rank, 
grade or pay) comprised more than 95 per cent of all adverse actions initiated, and a 
slightly higher percentage of actions appealed. U.S. Ci vii Service Commission, Statistical 
Heport of Appeals Activities: Fiscal Years 1968, 1969, and 1970, Table I (1970). 

33 E.g., Goldberg v. Kelly, 397 U.S. 254 (1970) ; Kennedy v. Sanchez, 349 F. Supp. 863 
(N.D. Ill. 1972). 

M This estimate is based on the assumption that actions described as having been taken 
for "other" reasons fall principally within the "misconduct" category. l\Iany agency 
officials have reported that they have difficulty deciding how to label actions based on 
repeated absence without leave, for example, and therefore class them under the heading 
"other reasons". 

as The Commission's 1970 data do not identify the precise reasons for actions and there
fore do not permit a numerical breakdown. 

493-361 0- 73 - 67 
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usually amateurs. Dispute cnstomarily centers on two issues: (1) did 
the employee do what the agency alleges, and, if he did, (2) does his 
condnct or performance warrant the action proposed. Although the 
second is a matter of judgment, it depends upon resolution of issues 
of fact. 36 

The adjudicatory model that has evolved for handling such cases is 
better equipped than others in common use to find the "trne" facts. 
From the standpoint of apparent fairness, it enjoys ~Teater support 
among- employees than any other process save arbitration.37 Agency 
management w·ould probably prefer adjudication to arbitration be
cause it more readily permits full implementation of the agency's 
decision if the facts are proved. 38 ~Ieasured by efficiency, the present 
procedure will come up short ag-ainst other, less formal alternatives, 
including ex parte investigation. A process that did not require the 
simultaneous attendance of parties and witnesses would undoubtedly 
be cheaper. But any procedure that permits external review of agency 
actions and affords an opportunity for employee participation-as 
any legitimate procedure must-will take longer. 

A personnel action that results in a reduction of rank or pay clearly 
affects an employee adt·ersely in the literal sense. Its impact may be as 
harsh in the long run as outright removal. Such actions, however, 
frequently have no punitive purpose or flavor. The employing agency's 
reasons may be "·holly unrelated to the conduct or performance of 
the employee affected, and instead be prompted by structnral changes 
or bndgetary constraints. A particular type of job may be reclassified 
throughont g-overnment for reasons having nothing to do with the 
employees who perform it. A notable example involves from 3000 
civilian shipworkers in the Department of the ~avy, which recently 
adopted the Coordinated Federal "rag-e System. The new system, as 
did the old, provides extra pay for hazardous work, but the new 
classifications are not identical. These 3000 employees will receive 
approximately the same pay as before, but under a schedule that 
results in a pro forma reduction in rank. They have all challenged 
this change as an "adverse action," and each is theoretically entitled 

36 See generally, RoyPr, A RP-Evaluntion of Admlnlstrath·e Trial-Type HParings for 
RPsoh•lng C'omplPx RciPntlfic and Economic ls!mes (Staff Report to the Chairman of the 
Admlnlstrath·p ConferPnCP of thP lTnltPd States, DecembPr 1, 1971) ; Cramton, A Comm<'nt 
on Tr!ai-T~·pe HParing"s in Xuclear PowPr Plant Siting", 58 Va. L. ReY. 5H5 (1972). 

37 ThP National Association of GoYPrnmPnt EmployPPS comn1Pnting" on thP Committee's 
recommendations, recPntly cast <lonbt on union support for arbitration. See note 43 supra 
Part I. 

as Adjudication rna~· also be faster than arbitration, notwithstanding thP lengthy delays 
built Into the present procedures. 
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to proceed individually through theN avy and Civil Service Commis
sion formal appeals systems.39 

One could cite other examples. Position reclassification is the most 
common reason for "·hich agencies reduce an employee's rank or 
pay, but under present law each action must, if the employee demands, 
be processed through a system designed for adjudicating issues of 
fact and assessing individual penalties. This comparatively expensive 
process should be reserved for cases that have a disciplinary purpose 
and raise issues of fact involving an employee's competence or conduct; 
at the same time, employees should have adequate opportunity for 
review or other decisions that essentially involve issues of efficiency or 
of managerial judgment.40 

A possible solution would be redefine "adverse action" to include 
only those personnel actions taken for reasons relating to an employee's 
performance, behavior, or past record. This essentially functional 
approach would make more sense than attempting to confine trial
type procedures to specific categories of personnel action. :Many 
demotions are focused and disciplinary, but others are not. However, 
this approach would require amendment of the Veterans Preference 
Act, which constructively requires an opportunity for a trial-type 
hearing in the four named classes of cases without reference to the 
issues involved.41 

A partial, interim solution would be to permit consolidation of 
cases that involve the same issue, such as those of the 3000 Navy ship
workers.42 Trial type procedures would be tolerable in such cases, even 
though no issues of fact were invoh·ed, if a single proceeding could 
resolve all identical claims. The Civil Service Commission has been 
understandably reluctant, hmvever, to suggest that an agency may 
legally dilute an employee's hearing right by consolidating his appeal 
with all similar cases. Therefore, this approach, too, might require 
Congressional action, and it would only ameliorate the problem 'vhere 
an agency was taking identical actions against two or more employees. 

A third possibility, which would not require legislation, wonld be 
to adopt the nile-routinely followed in other adjudicatory settings-

3~ The Department of the Na''-" reached tentative agreement with represPntatins of these 
Pmployees pursuant to which it lwlcl consolidated hearings at difft>rent installations. 
Recently, the Chicago regional officP of thP Civil Service Commission received demands for 
individual hearings from se,·eral of the employees, suggesting that this agreement may he 
breaking down. 

4° Consistently with this principle, "reductions In force," which characteristically are 
prompted h~· budgetar~· constraints, art> not governP<l by the formal proce<lnres for taking 
adverse actions. See generally,:::; C.F.R. Part 351 (1972). 

41 See Nammack & Dalton, Xotes on Appropriateness of the Current Adverse Action and 
Appeals System. 19 Am. U. L. Re''· .374, 383 (1970). 

42 Specific authorization for consolidation should be prodded, so that agencies could avoid 
the difficulty currently confronting the Department of the Navy. See note ~9· supra. 
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that an evidentiary hearing need not be held when no issues of fact are 
raised.43 If an employee threatened with demotion contests only the 
agency's classification of his job or its reading of Commission's regu
lations-issues that are susceptible of resolution without a "trial"-an 
opportunity to present arguments to management, perhaps oral as well 
as written, affords adequate protection. The Commission's regional 
appeals examiners are already accustomed to simplifying hearings 
when an employee who has had an agency hearing wants only to re
examine his own witnesses or those of the agency.44 An affirmation of 
the hearing officer's authority to narrow the proceeding to the con
tested issues would improve efficiency without sacrificing any employee 
interest. It could also expedite cases that did involve an employee's 
performance or conduct by permitting summary resolution of issues 
on which the parties did not disagree. 45 

"'\Vhatever steps are taken to eliminate the need for trial-type proce
dures in cases for which they are not appropriate, agencies should 
not be able to circumvent an employee's right to a hearing in a proper 
case by invoking procedures that are normally nondisciplinary. An 
employee should be able to challenge the truth of the agency's con
tention that its action is based solely on managerial considerations. 
One court has recently so held in the context of an alleged agency 
attempt to secure an employee's removal by transferring him to an
other city. 46 

2. Defining "effieiency of the serrice.'' The quoted phrase is the sole 
statutory standard by which the legitimacy of any adverse action is 
to be measured. The legislative history of the Postal Sen·ice Appro
priations Act of 1912 47 in which the phrase first appeared is silent 
on its meaning, and neither the Lloyd-LaFollette ..Act nor theY cterans 
Preference Act, which adopted it, provide any insight into Congress' 
intent. The core of the concept obviously was inefficiency in the col
loquial sense: inability to perfonn in the job. Bnt routine inefficiency 
is among the least frequent grounds foe action, relied on in fe,,er than 
nine percent of cases that are contested.48 :Misconduct, on- and off-duty, 

~See, e.g., United States v. Storer Broadcasting Corp., 351 U.S. 192 (1956) ; Upjohn v. 
Finch, 422 F.2d 944 (6th Clr. 1970); Pfizer v. Richardson, 434 F.2d 536 (2d Cir. 1970). 
~See Berzak, Adverse Actions by Federal Agencies and Administrative Appeals, 19 Am. 

U. L. Rev. 387, 394 (1970). 
4$ Such authority would not conflict with the Veterans Preference Act provision that 

rntitles employees to a hearing before the Commission. Even If that provision is properly 
interpreted as guaranteeing an evidentiary hearing, an agency may dispense with trial-type 
procedures when no factual Issues are In dispute, notwithstanding statutory language that 
purports to require a hearing in all cases. See authorities cited note 43 supra. 

46 :\lotto v. General Serdces Administration, 335 F. Supp. 694 (E.D. La. 1971); cf. 
Fitzgerald v. Hampton, 467 F. 2d 755 (D.C. Clr. 1972). 

41 Postal Service Appropriations Act of 1912 § 6, 37 Stat. 539, 555. 
fll "Inefficiency" was the announced reason for action in only 8. 7 per cent of ad,·erse 

actions appeals adjudicated during fiscal year 1970. 
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accounts for almost 4G per cent, while unspecified "other' ' reasons are 
offered in another 27 per cent. 

As the reasons for an agency initiating disciplinary action move 
further from the central criterion of substandard performance, the 
risks of official interference with purely private behavior and gov
ernment enforcement of conventional morality increase. "\Vith 
growing frequency, the federal courts have begun insisting that the 
government show some rational nexus between an employee's behavior 
and its legitimate needs as an employer to justify his removaJ.49 

The generality of the statutory standard of "efficiency" creates 
serious problems of adequate notice. Not only do court decisions pro
vide little guide as to the types of beha,·ior government agencies may 
legitimately forbid; it is often difficult to discern what kinds of 
behavior agencies intend to treat as a basis for disciplinary action. 
J\:fany agencies have devised "tables of penalties," which not only 
attempt to identify disqualifying behavior but specify the range of 
punishments particular offenses may carry.50 These provide better 
guidance for employees than the statute itself, but invariably include 
a catch-aU category, such as "immoral, indecent, or disgraceful con
duct," that permits abuse. 

The Civil Service Commission has done no better. In its regula
tions,51 the Commission has attempted to identify several reasons that. 
will disqualify an applicant or probationer, or justify removal of a 
tenured employee: 

(a) Dismissal from [other] employment for delinquency or 
misconduct; 

(b) Criminal, infanwus, dishonest, immoral, or notoriously 
disgraceful conduct; 

(c) Intentional false statement or deception of fraud in ex
amination or appointment; 

(d) Refusal to furnish testimony as required by § 5.3 of this 
chapter; 

(e) Habitual use of intoxicating beverages to excess; 
(f) Reasonable doubt as to the loyalty of the person involved 

to the Government of the United States; or 
(g) Any legal or other disqualification which makes the indi

vidual unfit for the service. (Emphasis added.) 

49 See, e.g., Norton v. l\Iacy, 417 F. 2d 1161 (D.C. Cir. 1969): Scott v. Macy, 349 F. 2d 
183, 185 (D.C. Cir. 1965). 

~ 0 See, e.g., Appendix A: Tables Pertaining to Penalties for Various Offenders, of Civilian 
Personnel Regulation 700, Department of the Army, April 27, 1972. 

~15 C.F.R. § 731.201 (1972). 



1054 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

This regulation is deficient both as a guide to agency management 
and as a warning to employees of the sorts of behavior that will get 
them in trouble. This is not to suggest necessarily that a court should 
declare the statutory standard inYalid without further administra
tive elaboration.52 Even as "fleshed out'' by the Commission, howeYer, 
the statute remains an invitation to arbitrary action by government 
agencies. 

These problems of overbreadth and adequate notice are not easy to 
solve. It may be impossible to define in advance all the types of be
havior that can so damage an agency's reputation or disrupt its pro
gram that removal is warranted. Yet, most large agencies as well as 
the Commission in the course of deciding appeals have developed a 
large, still essentially secret body of law on the meaning of "efficiency." 
Each year, for example, the Commission's Board of Appeals and 
Review applies this standard in more than 600 cases,53 but its decisions 
have not been available to the public or to other agencies and employees. 
By drawing upon this body of precedents, the Commission should be 
able to amplify the statutory standard with much greater precision. 

B. P7'ocedures for Agency Hearing and Decision 

1. Ad~·ice to employees and opportunity to respond. An agency's 
letter of proposed adverse action must provide sufficient details about 
its charges to enable the employee to respond and prepare his defense. 
Although these letters have frequently been a source of procedural 
defects, agency practice has been improving. However, employing 
agencies need to do a better job of advising employees about the conse
quences of proposed action and about the procedural opportunities 
available to them. Ordinarily, the agency's letter recites in highly 
formal language what the employee's rights are and how long he has 
to exercise them. An employee of moderate sophistication should not 
have difficulty understanding what is to follow. Yet many employees 
offer no resistance whatever, and others later contend that they never 
understood what was happening. 5 4 

53 In Kennedy"'· Sanchez, 349 F. Supp. 863 (N.D. Ill. 1972), howe'\"er, a three-judge district 
court ruled that the statutory standard of efficiency was insufficiently spl'cific under the 
First Amendm~>nt to support the removal of an emplo~·ee for d~>rogatory public statements 
about his agency a nd super'\"lsor. To date, this is the only case that has declared thP 
statutory standard lm·a11d in any context. 

63 In fiscal years 1968, 1969 and 1970,the Board of Appeals and Review decided 680, 539, 
and 648 appeals, respectively. 

54. Fewer than one out of four non·Postal employees subject to adverse action contest 
their cases. ~Iy lnter'\"lew with one agency personnel officer evoked the admission that em· 
ployees frequently seem Intimidated and are reluctant to ask ad'\"lce from agency officials 
who are connected with the personnel office. 
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In criminal cases, where every defendant has legal representation, 
the language of indictment and plea may not inhibit communication. 
In a process that involves numbers of relatively unsophisticated em~ 
ployees, more than a third of whom have no representation,55 the gov
ernment has an obligation to communicate by means that every one can 
understand. 

Agencies should designate one employee who would be responsible 
for seeking out employees threatened with adverse action to explain 
what can happen and what they can do about it. This emissary, or 
''adviser,'~ should not undertake to represent any employee, but should 
be prepared to advise an employee to consult with his union, if any, 
or with private attorney. Such a professional ''adviser" would un
doubtedly bC' viewed with suspicion by sonw employees, simply because 
he worked for the agency. He would not, however, bear the stamp of 
the agency office that initiated the action, and communication of the 
agency's message would not be confined to an ominous letter that 
simply i1wites the employee to seek advice if he needs it. 5 6 

Under current regulations an employee must be given an oppor
tunity to respond to the agency's charges, in person as well as in 
writing, before the action becomes effective.57 If a trial-type hearing 
were made available before any action could become effective, this 
right o'f reply 'Yotdd of course assume less importance. "'Vhile courts 
have tt·eated the right as fundamental and upsC't agC'ncy disciplinary 
actions in whieh it was neglected or impairecl,58 a full pre-action hear
ing at which an employee could defend himself by offering C'viclence 
as well as argument would undoubtedly provide an adequate 
substitute. 

Even sb, the right of reply should not be discarded if it can be 
accorded without significantly delaying the process. One assumes that 
an employee's reply very rarely results in withdrawal of the charges 
against him.5

!J Although in the past agencies often initiated actions 

55 See note 59 Part Y, infra and aecompanying text. 
68 A Civil Sf'rvice Commission pamphlet, "Condnetlng Hearings on Em!)lo~·ee Appeals," 

Personnel Methods Sf'ries No. 16 (January 1968), reitf'ratf's thf> rf'quirements of the Com
mission's regulations that an employee must be informed of all of the reasons for the 
aetion ag-ainst him. !d. at 3-4. The pwblem is the employee who fails to understand the 
agency's notice of action or to appreciate the potential consequf'nces. The purpose of this 
recommf'ndation is to make surf' that f'ver~· emplo~·ef' comprehends what the formal notice 
means. Some agencies claim to be providing such advice already, but many are not. 

61 See 5 C.F.R. § 752.202(b) (1971). 
68 See, e.g., Washington v. United States, 147 F. Supp. 284 (Ct. Cl.), cert. dismissed, 355 

u.s. 801 (1957). 
~~ An emplo~·ee has a better chance of persuading the n~ency to reducf' the penalty pro

posed. See Letter of Roger P. Kaplan, general counsel, X a tional Association of Govern
ment Emplorees, to Richard K. Berg, Exf'cntive Secretar.r of the Administrath·e Confer
f·nce ot the United States, ~ovember 16, 1972. 
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without having all of the facts, and forced the employee to correct 
errors of hasty investigation, managers now rarely begin actions about 
which they have remaining doubts. Some agencies even formally in
struct supen·isors not to send a letter of charges until they have 
assembled an "iron clad'' case.60 However. the right of reply affords 
some possibility that an employee can change the agency's mind, and 
a real chance that he can at least persuade his supervisors to reduce 
the penalty proposed. 61 These possibilities alone may justify retaining 
a step in the process that imposes few demands on the participants 
and need not delay a hearing.62 l\fore importantly, the opportunity to 
reply permits an employee to assess the strength of the agency's case 
in advance, and may induce him to acquiesce in the action proposed 
without proceeding further. 

2. Timing of hearing.l\1ost agencies do not make a hearing available 
to an employee until after the proposed adverse action has become 
effective.63 Some nine agencies-including the Departments of HE\V, 
HUD, and Justice, as well as the Civil Service Commission itself 6•
provide the hearing in advance, but their caseloads comprise only a 
small percentage of all contested adverse actions. The Department of 
the Xavy shifted from a pre-action to a post-action hearing procedure 
in 1967, and the Veterans Administration followed suit in 1971. Both 
agencies have large caseloads.65 Among the justifications offered for 
these changes and for the prevailing practice is the claim that provid
ing a hearing in advance prolongs the process. However, neither Navy 
nor the VA has yet provided statistics comparing their experience 
before and after shifting to a post-action hearing. 

Our own investigations have yielded somewhat ambiguous evidence. 
The data demonstrate that cases in which hearings are held do require 
longer to decide. 66 The problems, apparently, are coordinating sched
ules, assigning hearing officers, and preparing transcripts; the hear· 
ings themselves rarely last more than a day whether held before, m 

110 This, according to officials with whom I spoke, Is the unwritten rule In the Department 
of the .Army. 

61 See notes 14-23, supra, Part III, and accompanying text. 
82 There Is no obvious objection to a requirement that an employee must answer the 

a gency's charges within ten days of receiving Its notice, and that the agency must act 
upon the employee's response no more than five days later. This would shorten the process 
by some two weeks In the average case. 

e:J See notes 18-21 Part III supra , and accompanying text. In 1969 the Commission 
originally proposed that agencies be required to afford an opportunity for a hearing prior 
to removal, but retreated In the face of agf'ncy opposition. 

81 Agencies that provide a hearing In ad,·ance of the etrectin' dat<> of adverse action 
account for less than 10 percent of the governmentwlde caseload. In addition to the four 
agencies mentioned, currently provide a preaction hearing. 

es The Department of the Navy adjudicated 138, 184, and 215 internal appeals during 
fiscal years 1968, 1969, and 1970, respectively. During the same period, the Veterans 
Administration decided 18, 15, and 57 appeals. 

56 See Tables IV-1 and IV-2. 
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after, the action becomes effective. The data also show that, in 1970, 
agencies that provided hearings in advance of taking action processed 
cases faster (on average) than agencies that made a hearing available 
only aftenvardsY However, the first group also held hearings rela
tively less frequently,68 and their superior speed in disposition may 
be attributable to that fact alone. One cannot, therefore, conclude that 
a pre-action hearing system actually disposes of cases faster. At the 
same time, the data clearly do npt show that holding the hearing 
afterwards helps shorten the process.69 

Two other arguments are made in favor of post-action hearings. 
First, it is claimed that requiring a hearing before action can become 
effective would significantly inhibit government managers from taking 
effective disciplinary action because they would have to face and work 
with a threatened employee every day until the hearing was held. 
Furthermore, other employees would feel insecure in their work, or 
become skeptical of management discipline, if employees threatened 
with removal remained on the job until a hearing.70 This argument, 
it should be noted, assumes that ordinarily it will take a good deal 
longer than 30 days to hold and act upon any hearing. Under present 
regulations, an employee must be giYen at least 30 days' notice of a 
proposed adverse action; thus, unless the agency acts also to suspend 
him pending removal, supervisors and fellow workers must function 
for at least a month with the threatened employee in their midst. 71 

The second argument in favor of the present practice, seldom articu
lated but widely shared, is that postponing the hearing discourages 
employees from challenging their removal, and this reduces the po
tential caseload. As discussed above, our data raise doubt whether this 
hope is realized. l\foreover, this justification may partially be dis
counted, even if factually suported. The government should not struc
ture procedures to discourage those they are designed to protect from 
invoking them. A similar argument was made in favor of postponing 
the hearing given \velfare recipients on termination of benefits, and 
squarely rejected by the Supreme Court in Goldberg v. Kelly. 12 

67 See Table IV-3. 
68 In fiscal year 1970, the four agencies with the largest caseloads that routinely provided 

a hearing in advance held hearings in only 32.4 percent of appeals. Other agencies, almost 
all of' which postponed the hearing, held hearings in 70.4 percent of appeals. At the time, 
it should be noted, the Veterans Administration was one of the agencies that provided a 
preaction hearing. 

OJ It is possible, of course, that more recent experience of the Department of the Navy 
or the Veterans Administration would document such a correlation. 

76 In response to requests for comments on the Committee's recommendations, both the 
Department of the Air Force and the Office of the Secretary of Defense favored the post· 
action hearing procedure. The Department of Justice and the Department of the Army, 
with some qualification, approved the Committee's recommendation. 

71 Only if the hearing comes well after the employee's removal does this post-action 
procedure protect the agency's interest in morale. 

72 397 u.s. 254 (1970). 
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This is not to suggest that employees who have received a letter of 
charges do not represent a problem for employing agencies. 'Vhen the 
agency's charges relate to serious misconduct on the job or criminal 
activity threatening persons or property, an employee's continued 
presence on duty may indeed be disruptive. Furthermore, agencies 
have an interest in avoiding frivolous cases that are contested simply 
to postpone the effective date of disciplinary action. 

The Supreme Court has never held that due process requires the 
government to afford a hearing before it can remove a tenured federal 
employee. A District Court in California recently held that on the 
facts before it a pre-action hearing was not constitutionally requisite,73 

while less than two months ago a three-judge District Court in Chicago 
ruled that the government must provide tenured employees a hearing 
in advance of removal. 74 Space does not permit discussion of all the 
relevant legal authorities, but a brief summary of the central cases 
should make clear that the constitutional issue is by no means free 
from doubt. 

In Goldberg v. J{elly, supra. the Supreme Court held that due 
process requires that welfare recipients be given a hearing before 
benefits can be cut off. Because the Court emphasized the financial 
plight of persons on welfare, some commentators and subsequent cases 
have read the decision as limited to its immediate context. In Ricucci 
v. United States,7 5 however, two judges on the Court of Claims con
cluded-in a case involving removal of a federal employee-that 
Goldberg stood for the broader principle that government may not 
impair important private interests without first providing notice and 
opportunity for a hearing. 76 

During its last term, the Supreme Court had occasion to amplify its 
holding in Goldberg v. [{ elly. The vehicle was Fuentes v. Shevin,71 a 
case challenging the constitutionality of pre-judgment replevin stat
utes in Florida and Pennsylvania, "·hich permitted a creditor to 
repossess goods from a defaulting buyer "·ithout prior hearing. The 
Court struck down these laws, in the process affirming a broad reading 
of Goldberg v. [{ elly and specifically rejecting the suggestion that 
that decision, or the principle for which it stood, was limited to 
deprivations of "necessities.~· ;s The Court stated that postponing a 
hearing until after government acts can be justified only in "extraor-

73 Carboneau v. Foxgrover, Ch·. No. 72-318-T (S.D. Cal., August 31, 1972). 
7·1 Kennedy v. Sanchez 349 F. Supp. 863 (N.D. Ill., 1972). 
75 425 F. 2d 1252 (Ct. Cl. 1970). 
78 425 F. 2d at 1260. 
77 407 u.s. 67 (1972). 
1s 407 U.S. at 88-90. 
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dinary" circumstances. One passage from the Court's opinion is 
particularly relevant here: 

A prior hearing always imposes some costs in time, effort, and expense, and 
it is often more efficient to dispense with the opportunity for such a hearing. 
But these rather ordinary co~ts cannot outweigh the con'5titutional right.~0 

A third case warranting discussion is Oarboneau v. Foxgror•er. 80 

Carboneau was the fire chief at :Miramar Naval Air Station in Cali
fornia, against whom the base commanding officer initiated removal 
proceedings because he had stored plastic explosives near the main 
firehouse, in violation of Navy regulations. He had also purposely 
reduced the crash rescue capability of the fire department by failing 
to assign a crew to one of the station's two trucks and by sending the 
second truck to another area. Carboneau sued to enjoin his removal, 
on the ground that the Navy had not afforded him a pre-termination 
evidentiary hearing. 

The district court rejected his contention, declaring that Goldberg 
v.l{ elly was limited to deprivations of necessities. The court concluded 
that the Navy's interest in removing Carboneau from duty promptly, 
in light of the seriousness of the charges against his reliability and the 
sensitivity of his job, outweighed his interest in being heard first. The 
court also emphasizes that Carboneau had been given an opportunity 
prior to removal to reply to the charges before another officer. 81 

As a statement of constitutional law, the Oarboneau decision is 
questionable on several counts. First, the court nowhere mentions 
the Supreme Court's ruling in Fuentes v. Shevin, which explicity 
rejects the notion that the Goldberg principle is confined to cases of 
"brutal need." Second, the court treats the employee's right to respond 
to charges as an important protection against groundless action, 
although there is no evidenc<' that agencies generally, or the Navy, fre
quently terminates proceedings at this stage.8 2 Third, the court ignores 
the possibility of achieving a closer balance between the interests of the 
employee and those of the agency. The Navy's undeniable, legitimate 
concern that Carbonean not be in a position to jeopardize the lives of 
pilots and others was allo·wed entirely to nullify any interest of his.83 

The final case on point is [{ennedy v. Sanchez,84 decided on Oc
tober 24,1972. Kennedy, a field representative of the Office of Economic 

79 98 Sup. Ct. at Hl99 n. 22. 
81 Civ. No. 72-318-T (S.D. Cal., Aug. 31, 1972). 
81 Slip opinion at 23-24. 
82 The primary rea!';on for retaining this right of reply is to keep alh·e the possibility of 

compromise and to afford the employee an opportunity to tPst thf' agPncy's sPriousness. 
83 One reason that agencies may have been reluctant to experiment with extended paid 

lca'\"e as an alternative to remo,·al prior to a hearing is the ruling of the Comptroller Gen
eral that agencies may not place employees in a non-duty status anrl continue to pay them 
for more than 5 days. 38 Comp. GPn. 203. 
~ 349 F. Supp. 863 (N.D. Ill., 1972.). 
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Opportnnity, was removed from his job for making derogatory public 
statements about his agency and supervisor. (The court's opinion is 
notably lacking in detail about the content of these statements or the 
audience to which they were made.) He challenged the agency's action 
on the ground, among others, that failure to afford him a pre-action 
evidentiary hearing violated due process. The three-judge court, citing 
Goldberg, Fuentes, and Ricucci, agreed. "The clear implication [of 
these cases] is that absent such a. specialized interest, a prior hearing 
must be afforded before gm·ernment employees may be discharged." 85 

The court concluded that l{ennedy~s lack of opportunity before being 
removed to be heard by an impartial agency official, to present wit
nesses, or to confront adverse witnesses contravened "minimal pro
cedural requirements" for a valid procedure.86 

The issue of the timing of the hearing is undeniably controversial. 
On balance, however, the case against providing a hearing in ad
vance-which is manifestly fairer to the employee-does not withstand 
scrutiny. The asserted efficiency of the present practice has not yet 
been supported by evidence; agencies that postpone the hearing in 
1970 disposed of cases less rapidly than those that afford a hearing in 
advance. This was partly because they held relatively fewer hearings, 
which tends to undermine the contention that fe,Yer cases need be 
heard when the hearing is postponed. If other, more recent evidence 
revealed that fewer hearings were required under the post-action pro
cedure, one would oo concerned that such a system discouraged em
ployees from contesting their rrmoval even in meritorious cases. 

The timing of the hearing unquestionably affects which of the 
parties will br interested in expediting disposition. Under the prevail
ing practice, agencies have little incrnti ve to decide casrs becausr em
ployees bear most of the costs of dela.y.87 If the hearing were required 
before removal, employers potentially 'vonld benefit from scheduling 
difficulties and procrastinatioll. The real answer to this dilemma is to 
speed up the scheduling and completion of hearings, which should be 
facilitated by the use of trained Civil Srrvice Commission hearing 
officers who tolerate no lmnecPssary delays. 

Efforts to speed up the procrss of dr('ision should concentrate on 
the arrallgemeuts for, rathrr than on the conduct of, hearings. Some 
time could lX' sa ,-e<l by allowing em ployres no morr than ten days in 
which to reply to agrncy charges, and requiring agencies to act upon 

M Slip opinion at 4-5. 
80 Icl. at 7. Nee also Kunzig , •. :\Iurray, 462 F . 2d 781 (D.C. Cir. 1972), in which the 

appellate court held that the district court had jurisdiction to enjoin an emr1loyee's dis
charge pending her appeal to the Cldl Service Commission. 

117 Some agencies take longer than 100 days to adjudicate employee appeals, a few con
s iderably longer. 
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an employee's reply promptly, e.g., within five days. Hearing officers 
should be authorized to designate the date for hearing, and to be 
grudging in granting postponements. Rigid time limits should be 
prescribed for completion of the hearing officer's recommended decision 
and for the agency's action upon it. Accelerating disposition will not be 
easy, but can be accomplished. 

One cannot ignore the argument that it would be difficult for govern
ment managers to live with a requirement that an employee must 
always be allowed to remain on the job until after a hearing. The very 
nature of the charges may sometimes justify an agency in removing 
an employee from the premises promptly, because of the danger he 
may pose to other employees, government property, or a placid work 
environment.88 The claim is also made that morale and discipline will 
suffer if government supen·isors feel they must go through a "trial" to 
prove facts about an employee's behavior they are convinced are true 
before the employee can be removed from the premises. "'Vhether or not 
legitimate, this attitude is real and should be considered. 

The recommendation proposed is intended to accommodate both 
employee and agency interests. It would require an opportunity for a 
hearing prior to termination of an employee's pay, thus relieving him 
of the principal pressure to abandon his defense and find other em
ployment. ~\t the same time, it would permit an agency considerable 
leeway in reassigning the employee or placing him on administrative 
leave pending any hearing and the agency's final decision, thereby 
protecting office morale.89 

3. Iiearings open to the public. Agency and Commission hearings are 
not currently open to the public or to the. press. Both agencies and the 
Commission historically have justified closed hearings in terms of pro
t£>cting employee privacy and facilitating calm, informal exploration 
of the issues.90 ~Iore recently the Commission, in refusing an employee's 
request to open his hearing to the public, also cited the possibility of 
clisruption.91 

Several interests must be \veighed in deciding whether adverse 
action hearings should be open. The public has an interest in moni
toring the administration of justice at all levels of government, though 

&I Cases in which an employPe is chargPd with conduct for which he is already under 
criminal Indictment are clear examples. and presPnt considerable difficulty. The employee 
may want the adminlstrath·e procPeding postponed so that his defense of the criminal 
charges will not be prejudiced. For similar reasons, the ag-ency may he disinclined to move 
expeditiously so long as thP employPe can be removed from the rolls. For such cases a 
special rule might bP appropriate, rPquiring the employee to proceed promptly to hearing 
or forfeit his right to continue to receive pay. 

s:~ To implement this regulation it would be necessary to amend the ruling of the 
Comptroller Grneral referred to in notP 16 supra. 

go See R. Vau!{hn, The Spoiled System II-82 and Il-83 (1972). 
9l See Fitzgerald v. Hampton, supra note 46, at 23-24. 
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it is weaker in this setting than in the criminal context. Employing 
agencies and the Commission have an interest in the orderly and 
efficient conduct of hearings that would entitle them to prevent dis
turbance, exclude disturbers, and minimize the costs of accommo
dating spectators. Except in rare cases involving national security, 
however, they have no legitimate interest in preserving the secrecy of 
their hearing processes or the facts they produce. An employee has 
potentially conflicting interests, on the one hand, in preserving his 
privacy and, on the other, in open processes that inhibit arbitrariness. 

In the author's judgment, an employee's privacy interest outweighs 
the public's interest in witnessing his case.92 He should continue to 
have the right to exclude all non-participants. His interest in an open 
hearing, should he request it, can be reconciled with the legitimate 
administrative needs of the agency or Commission. No agency need 
advertise its proceedings, or provide accommodations for numbers of 
spectators greater than likely to attend the average hearing.93 Further
more, an agency should be free to control disrupti,·e behavior by ex
cluding the offender ( s) or closing the hearing. The overwhelming 
majority of adverse action hearings wil1 not generate sufficient public 
interest to require seating arrangements, much less crowd control. 
Among the few controversial cases that might, moreover, the employee 
more often than not will opt for privacy. 

The recommendation that in al1 but extraordinary cases the hearing 
should be public if the employee requests it is consistent with, and 
indeed may be required by, the recent decision of the United States 
Court of Appeals for the D.C. Circuit in Fitzgerald v. H ampton.9~ 
Fitzgerald, though formal1y removed from his position with the Air 
Force through a reduction-in-force, was nonetheless given a hearing 
by the Commission to contest his removal,95 which he c1aimecl was in 
retaliation for his testimony before Congress about cost overruns in 
the Air Force C5A program. The Commission, howen'I'. refused Fitz
gerald's request that the hearing be open to the public and to the press. 
The court of appeals unanimously held that due process entitled 
Fitzgerald to an open hearing, rejecting the Commission's arguments 
that such a requirement would hamper the "search for truth," deter 
witnesses who could not be compelled to testify, and make it difficult 

92 A primary justification for requiring public proreedlngs is to protect individuals against 
oppressive administrative action. If the employee In an adverse action hearing wishes tCJ 
sacrifice this protection In order to protect his privacy, be should be permitted to do so. 

ea It will be the rare adverse action proceeding In which more than one or two members 
of the public will want to attend the hearing. 

94 No. 71-1771 (D.C. Clr., Sept.15,1972). 
es Compare l\Iotto v. General Services Administration, 335 F. Supp. 694 (E.D. La. 1971), 

discussed at text accompanying note 46 supra. 
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for the hearing officer to preserve decorum.96 Literally read, the court's 
opinion would leave agencies no option but to open their hearings even 
if the Conference adopted no recommendation. 

4. Hearing officers appointed by the Civil Service Commission. At 
the present time, each employing agency is responsible for providing 
its mvn hearing officers, although some smaller agencies borrow one 
from another agency. 97 A hearing officer must meet basic Commission 
training requirements and for independence from the official pro
posing the action.98 For larger agencies with substantial caseloads
the VA, Treasury, l-IE"\V, and the military departments-these re
quirements pose no problem. Army has recently established its own 
pool of full-time examiners who preside in all of the department's 
adverse action and other personnel appeals throughout the world.99 

Smaller agencies, however, must often use examiners who, though they 
may have been exposed to Commission trainiqg, have virtually no 
hearing experience. 

Several reasons warrant placing all examiners under the super
vision of the Commission. This plan "·ould provide experienced ex
aminers to agencies whose annual caseloads do not fully occupy even 
one examiner, and spare them the disruption of having to take their 
only employee who has Commission training off n'gular duty. It would 
strengthen the competence and experience that examiners in larger 
agencies may develop for themselves. ~Iost importantly, it would in
troduce an outside, independent voice at a much earlier stage in the 
hearing process, increasing employee confidence and minimizing the 
likelihood that an agency '"ill become locked into a position that can
not withstand external scrutiny. 

Some agencies may complain that this proposal would make it more 
difficult for them to correct their own errors, and would substitute 
procedural expertise for sympathetic understanding of their unique 
ueeds.1 But it is doubtful whether sympathy for an agency's mission is 
important in an official who is responsible for compiling a complete 

U<J I<'ltzgerald v. Hampton, slip opinion at 23-24. ThE' Civil Service Commission has re
quested the Solicitor General to file a petition for certiorari in the Supreme Court in the 
case. 

87 An agency may designate an outside examiner simply to avoid disrupting- work of Its 
own employees, or it may be genuinely concerned about finding an examiner who will bring 
au open mind to a proceeding. 

Ds 5 C.F.R. § 771.209(a) (1972). 
~r.~ In military fashion, the Army's hearing officer pool Is designated by the acronym, 

"USACARA." These examiners are also reS!>Onsible for hearing emplo~·ee grievances and 
EEO complaints. See generally, Appendix C: Department of thE' Army Grievance and Ap
peals System, Department of the Army Personnel Relations and Services Regulations, 
June 2, 1972. The Air Force, too, has Its own corps of full-time hearing officers. 

1 The Departments of Army and Air Force have already expressed their opposition to 
the CommitteE>'s recommendations. A companion o!>jectlon is that the use of Civil Service 
Commission h~aring officers would break up the con so !Ida ted functions of the two depart
ments' own examiners. 
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factual record of an employee~s belmYior. So long as examiners take 
a tolerant Yiew of the relevance of eYidence. nothing an agency wants 
considered is likely to be excluded. Furthermore, if the examiner~s 
recommended decision is then submitted to the agency. the agency will 
have an opportunity to justify its action in terms of its mission. An 
agency that believes that standards of employee behaYior may legiti
mately differ among agencies "·ill have an opportunity to make its 
case. )Ioreover, under the present system, an employee can avoid his 
agency's appeal process altogether by appealing directly to the Com
mission, where his hearing will be before a Commission appeals ex
aminer who may have no understanding of the agency's special 
disciplinary needs. 

A second objection to the proposal for Civil Service Commission 
hearing officers is more troublesome. The Yeterans Preference Act is 
construed as according all preference-eligible employees a "right" to 
an evidentiary hearing at the Commission:~ This right is already cur
tailed by the practice of the Commission ·s regional appeals examiners 
of limiting repetition of the agency hearing~ and by the Commission's 
own regulation that preYents an employee who appeals to a second level 
within his agency from thereafter appealing to the Commission. But 
the question remains: "\Yould a hearing before an examiner appointed 
and employed by the Commission, who would submit findings and a 
recommended decision to the employing agency, plus the availability 
of ultimate review by the Commission, satisfy the Veterans Pref
erence Act? 3 If not, legislation would be needed to implement this 
recommendation. 

The proposed recommendation leaves the matter of hearing officer 
qualifications to the CiYil Sen·ice Commission. It is assumed that the 
Commission will prescribe qualifications of training and experience 
that would ensure that these presiding officers will be competent to 
conduct personnel hearings of an adjudicatory type. The recommenda
tion omits any requirement that hearing officers be attorneys or have a 
specified minimum level of experience. Several agencies employ very 
competent hearing officers 'd10 are not lawyers. Furthermore, the omis
sion of specific qualifications is consistent with the recommendation's 
primary objective, which is to assure hearing officer independence from 
employing agencies. 

2 See, e.g., Xammack & Dalton. 
3 In terms of affording the employee protections equivalent if not superior to those 

desired by the Congressional authors of the Act, the proposed recommendation cannot be 
faulted. Even the Department of Justice, however, is unwilling to declare that the pro
[JOsal would meet Its formal requirements. See Letter from Assistant Attorney General 
Rogers C. Cramton to Richard K. Berg, Executive Secretary of the Administrative Confer
t>nce of the United States, November 14, 1972. 
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5. G01·ermnent burden of proof. The Commission's regulations do 
not specify who shall have the bm·den of coming forward with evidence 
and the burden of persuasion . .:\fost participants in the process view it 
as the agency's responsibility to prove its case, even though ordinarily 
the hearing is not held until after the action has become effective. 4 Yet 
there are recurrent complaints that some agencies and some Commis
:sion regional examiners fail to adhere to this principle. 5 Common 
understanding may efiectively assign responsibility for producing evi
dence in most cases, but the matter should not be left in doubt. 

The Commission's regulations should specify : ( 1) Agencies have 
the burden of coming fonvard with evidence in all cases and, accord
ingly, shall proceed first at the hearing. (2) Agencies shall have the 
burden of persuading the fact finder, by a preponderance of the evi
dence, that an employee is guilty of the offenses charged. ( 3) A hearing 
officer may terminate an action against an employee after hearing the 
agency's evidence, if he concludes that the agency has failed to meet its 
burden of persuasion on all charges that "·ould support disciplinary 
action. 

6. P1·ehearing conference a11d narrowing of di8puted issues. The pur
poses of this recommendation are adequately summarized under para
graph A.l, supra. 6 

7. Assembling a complete record. ~lost Commission appeals exam
iners assume responsibility for probing all of the facts underlying an 
agency's case, not simply those that the agency or employee developed 
at the agency hearing. Agency hearing officers, by contrast, are gen
erally less inquisitive and more willing to allow the parties to dictate 
the scope of inquiry. 

The hearing officer in adverse action proceedings should be free to 
question or cross-examine. to suggest avenues of exploration not pur
sued by the parties, and to request additional documentation- particu
larly if the employee is not represented. 7 The hearing officer should be 
responsible for compiling a complete evidentiary record which should 
not be subject to supplementation either before the deciding agency 
official or on appeal to the Commission. 

In practice, however, the factual complexion of a case may change 
dramatically as it proceeds from the agency's first level, to the Com-

'The Civil Service Commission's pamphlet, "Conducting Hearings on Employees Appeals," 
Rpecifies that the agency shall have the burden of proof. The Commission's regulations, 
however, are silent on the Issue. 

5 See e.g., Letter from Roger P. Kaplan, General Counsel, National Association of Govern
ment Employees, to Richard K. Berg, Executive Secretary of the Administrative Confer
ence of the United States, Nov. 16, 1972. 

e The Commission's Instructional pamphlet Includes specific instructions to this etl'ect, 
but agency hearing officers are Irregular in following them. 

7 l\Iany Commission regional appeals examiners and some agency hearing officers already 
do precisely this. 

493-361 0 - 73 - 68 
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mission~s regional office. and finally to the Board of Appeals and Re
view.8 Because of the Yeterans Preference Act guarantee of a hearing 
before the Commission, compounded by the Commission's failure to 
define the scope of its review, both the regional examiners and the BAR 
permit fresh representations by the parties and occasionally seek new 
facts themselves.9 Thus, the case the Board finally reverses sometimes is 
quite different from the one the agency upheld. 

The willingness of regional appeals examiners and of the BAR to 
accept ne"· evidence is justified as protecting employees, who may have 
failed to present the best case before the agency. Even so, the practice 
can only be defended as a means of compensating for the inadequacies 
of the agency hearing. If the hearing officer responsible for the initial 
hearing were experienced and independent. he should be able to elicit 
all of the testimony and documents needed for fair decision and mean
ingful review. ~Ioreover, although the present practice may aid em
ployees, it also affords employing agencies an opportunity to "correct" 
their own earlier omissions. All parties should prefer a procedure under 
which, except for evidence that would be admissible in court after trial, 
the factual record is closed with the completion of the hearing. 10 

'Vhether the hearing officer should accept proposed findings of fact 
or written argument after the hearing is concluded is problematical. 
Presumably he will wait until the transcript has been prepared before 
completing his recommended decision. It might be helpful to allow 
the agency and the employee to submit arguments to the hearing officer 
after they had read the transcript but this would delay disposition. 
Since most hearings consume less than a day, allowing five days fol
lowing distribution of the transcript might not significantly postpone 
the decision. However, the same objective could be achieved more 
simply by providing the parties with copies of the examiner's pro
posed decision together with the hearing transcript and allowing 
both sides to submit written arguments to the deciding agency official.11 

8. Hearing officer's decision. The hearing examiner should submit 
his recommended decision to the employing agency official responsible 
for deciding the case. The purpose for this is to allow the employing 
agency one opportunity to review disciplinary actions taken by lower 
authority. The official's decision should be final for the agency, which 
should be able to make whate,'er personnel action he approves fully 
effective at this point. If the deciding official's decision is to dismiss 

8 Both parties mar be to blamP for falling- to makP their hPst case Initially. Sre, e.g., 
Guttman, The Development and Exercise of Appellate Powers In AdvPrsP Action Appeals, 
1!) Am. U. L. RPV'. ~23, 362 (1970). 

0 See id., R. Vaul!'hn, supra note 8, Part I, at 11-124. 
1o Compm·e Fed. H. C'h·. P. GO(b). 
11 This alternative has been endorsed by the DPpartment of .Justice. See Letter of As

sistant Attorney General Roger C. Cramton, supra note 71. 
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the action, whether or not the examiner so recommended, the case 
should terminate. If the deciding official accepts the hearing officer's 
decision against the employee, his decision should be appealable 
directly to the Commission. If he does not accept the hearing officer's 
decision exculpating the employee or proposing a lesser penalty, he 
should prepare a decision in writing which includes a statement of his 
reasons. Under present regulations, he would be required to refer 
the case to higher agency authority.12 

This referral requirement was designed to enhance the independ
<.~nce of the hearing officer and the importance of the agency hear
ing.13 The requirement contributes to delay, however, and would 
afford no significant advantage if hearings were conducted by Com
mission examiners. It is only when the deciding official would not 
adopt the examiner's favorable recommendation that an employee 
might gain from referral to higher authority. Requiring the deciding 
official to state his reasons, as part of the reeord subject to review, 
would reduce the risk of initial arbitrariness. In addition, the Com
mission would be more likely to reverse an agency's action in favor 
of a decision recommended by its own examiner rather than by an 
employee of the agency. The present rule builds in an additional pro
cedural step in cases where further review by the agency seems 
unlikely to change the result, and that are likely to be appealed to 
the Commission. 

9. Subpoena. powfr for hearing officfrs. No agency or Commission 
hearing officer has authority to subpoena witnesses in adverse action 
cases. There have been complaints about the reluctance of agencies 
to mak<; employees available to testify on behalf of an appellant. 
Snch incidents should become less frequent under the Commission's 
regulation authorizing hearing officers to postpone a hearing until 
the agency makes available an employee whose testimony is con
side red essential.14 

The refusal of witnesses who no longer are, or never were, in the 
government's employ to become "i1nTolved" is potentially a more seri
ous obstacle to assembling a complete record. The problem may be 
partly one of money. A ruling of the Comptroller General permits em
ploying agencies to pay the expenses of non-government witnesses in 
adverse action hearings, but they cannot reimburse for lost wages.15 

Nor can they compel the attendance of any private citizen "·ho refuses 
to cooperate, even if his testimony might vindicate the threatened em-

12 5 C.F.R. § 771.2 1 91b) (3) (1972). 
1a See Nammack & Dnlton. 
14 Td. at ~79-80. See 5 C.F.R. § 771.211 (c) (]972). 
15 There Is littlE' hard PvidE>nce that this occurs frE>qnentl;r. but ('Omplaints ahont the lack 

of subpoena authority arE' common. See letter of Roger P. Kaplan, supra note 5; R. Vaughn, 
supra note 8, Part I, at 11-148. 
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ployee. It is difficult , however~ to determine how frequently either prob
lem arises,1 6 though priYate attorneys who practice in this area haYe 
called attention to it before. To the extent off-the-job bcha vi or may be 
a legitimate basis for adverse action non-gm·ernment witnesses will re
main important. 

Because of the lack of hard evidence that the inability of hearing 
officers to subpoena "·itnesses has been a sif,rnificant problem. the Com
mittee has followed the suggestion of the Council that no recommenda
tion to authorize the issuance of subpoenas be proposed at this time. A 
second factor in the Committee's thinking on this issue was the recogni
tion that authorization for subpoenas \Yould unquestionably require 
legislation. Finally, the question of subpoena pm,·er in ad ,·erse action 
cases may properly be considered in any future general inquiry into the 
use of !Ilandatory process 1n administr·ative proceedings. 

The failure to propose any recommendation with respect to the 
use of subpoenas should in no way weaken the Civil Service Commis
sion~s current regulations, "·hich in substance obligate employing agen
cies to make their employees available as witnesses. 17 .At the same time, 
it is understood that the initial responsibility for requesting the at
tendance of witnesses in the agencis employ rests with the (lmployee 
himself.1 8 

C. Procedures for Appeals From Agency Decisions 

1. Agency appeals system8. I~"rom the employing agency's final de
cision to accept or reject the hearing officer's recommendation, an em
ployee could appral directly to the Civil Service Commission. ~\gency 
appeals systems, as they now operate, would still have an opportu
nity- at whatever level it chose-to review actions taken by local instal
lations after receiving the hearing officer's recommended derision. 
In designating the official ( s) to render the final agency decision an 
agency would of course han' to balance the desire to maintain uni
formity in discipline and the desire to disperse responsibility for 
decision. Under the system proposed, employing agencies could reexam
ine every contested adverse action initiated by local authority, be
cause an employee could no longer appeal directly to the Commission 
and circumvent his agency's internal re,·iew system. 19 The prirnary dif
ference is that an employee "·otdd continue to recei,·e pay during the 
agency's consideration of his case. In short~ it is probably more ac
curate to say that the recommended system would recharact(lrize~ rather 
than eliminate, agency "appeals~' systems. 

te 48 Comp. Gen. 110. 
17 See .:\'ammack & Dalton. 
18 See, e.g., Begendorf v. United States, 340 F. 2d 362 (Ct. Cl. 1965). 
1ll See text accompanying notes 98- 99, Part III, supra. 
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Furthermore, if appeals are confined to the record, with no further 
introduction of evidence permitted, the convenience argument loses 
much of its force. Centralizing the Commission's appellate function 
would make oral argument more costly, but in the long run would 
yield uniformity, independence, and efficiency. A dispersed appeals 
system would almost certainly lead eventually to creation of some 
central authority to correct what are perceived as serious errors and 
reconcile inconsistent results, i.e., a second appellate level. 

Accordingly, all employee appeals should be directly from agencies 
to the central appellate authority in the Commission. This would 
necessitate enlarging the present Board of Appeals and Review, or 
any successor, and employing additional staff, but these costs would 
be more than offset by saYings achieved through the elimination of an 
entire appellate leve1. 24 

3. Appeal record. The record on appeal should consist of the record 
assembled by the Commission-appointed hearing officer during the 
agency hearing; the hearing officer's recommended decision ; the 
agencis decision; and any written arguments the parties desire to 
submit. Only if an employee conld show he was justifiably unaware 
of eYidence or prevented from introducing it, at the time of the agency 
hearing could the Commission accept any evidence, and then only 
subject to the agency's opportunity to respond. Except in responding 
to such evidence presented by an employee, the agency should not be 
allowed to introduce additional facts to strengthen its case.25 

4. Power to modify agency decisions. Although agency appellate 
le,·els frequently reduce the punishment meted out to employees by 
local installations, the Commission's appellate offices for practical pur
poses never formally modify agency penalties. 26 The Commissioners 
themselves retain authority to reduce agency penalties, but they dele
gate it only in response to specific request by the Board of Appeals 
and Review. The BAR rarely seeks such permission to reduce the 
penalty an agency has imposed.27 Theoretically, therefore, the Com-

2~ Osten~lvely, the propose1l recommendations would f'llminate two "apiH'als" Ienis, all 
agency appeal~ s~·stems and one IHel of Commission r e\'lew. By mo\·ing the hearing for
ward, howe,·er, tht> recommendations would force agencle~ to "review" cases before the 
action becamP effective, thus in effect postponing action until after an employee's initial 
"appeal". 

25 There Is no rea~on to allow employing agencies to submit additional affirmative evi
dence. An agency Is In a po~ition to control not only the timing but the scope of the bear
ing by Its decision to initiate action and to present or withhold particular evidence. If 
additional evidence is required to substantlatt> the agency's action, that action, by hy
pothesis, was Improper. 

:.>e In fiscal 1970 agencies modified the Initiating authority's IH'nalty in roughly 8 percent 
o! rt>moval case~. and In nearly 4 percent of demotion cases. Although on rare occasions 
the Commission's regional offices remand case~ for further eYidence or consldera tlon, the,\· 
practically never reduce an agency's penalt,\·. See Guttman, SUI)ra note 8, at 361-62. 

27 Id. 
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is submitted to a second member of the Board. If he concurs. the deci
sion w·ill issue under the signature of the Board's chairman. If the 
second member disagrees with the disposition proposed, the case is 
submitted to a third whose Yote determines the outcome. Dissents 
ha Ye not been reported to the agency or the employee. 32 

One would feel more comfortable if cases were examined by at 
least one Board member before a decision "·as drafted. l\Iany appel
late judges and agency heads follow a similar practice, howeYer, 
directing a law clerk to prepare a proposed opinion before they have 
studied a case. So long as Board members take responsibility for 
decisions, their method of reaching them must be their own. 

The chairman's practice of signing all decisions and the failure 
to announce the Yiews of indiYidual members are like,Yise troubling.33 

It is probably indispensible for the Board to operate, de facto. in 
panels of three, as do the federal Courts of Appeals, but the chair
man's signature misleadingly implies that the decision is the work 
of the board en bane. There is no good reason why Board members 
should not be permitted formally to register their disagreement ''"ith 
cases about which they feel strongly. Announced dissents ,yould 
breathe some life into the process and perhaps aid judicial reYiew.34 

Finally, so far as possible. cases should be assigned among Board 
members by lot or rotation, not on the basis of their backlogs. Long
time obserYers of the BAR belieYe the members differ sharply in their 
attitudes toward cases, which is hardly surprising, and that the out
come of an appeal can depend upon which members decide it. 'Vhile 
the influence of philosophic differences cannot be eliminated from 
the decisional process, doubts that panel composition is solely a matter 
of chance should be laid to rest. 

6. Authority of Commissioners to reopen. The Civil Service Com
missioners are responsible for formulating federal personnel policy. 
An employee or agency that belieYes a decision of the Commission's 
appellate authority departs from, or threatens~ established policy 
should continue to be able to petition the Commissioners to reopen 
the case.35 This avenue of reYiew is rarely pursued, and should remain 
an extraordinary remedy. Yet it affords the Commissioners an oppor
tunity in important cases to clarify or redirect disciplinary policy. 
In considering petitions to reopen. the Commissioners should not re
ceive advice from any Commission official ''"ho preYiously ''"as in-

n~ See generally, Report of Professor James A. Washington, Jr. to Chairman William P. 
Berzak, Board of Appeals and Review, September 11, 1968, at 6-17 (hereinafter Wash
ington Report). 

aa See Guttman, supra note 8, at 364. 
a• See R. Vaughn, supra note 8, Part I, at II-147. 
as See text accompanying notes 2.8--31, Part III, supra. 
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On a theoretical level, one could argue that the public's interest in 
the operations of goyernment outweighs the employee's interest in 
privacy, as in the case of court proceedings. 'Vithout reaching that 
issue, howeYer, it is possible to accommodate employee privacy and 
the public's right to know. Deletion of names, dates, and perhaps 
locations (although not the names of agencies or descriptions of in
stallations) from agency and Commission decisions would prevent 
any but coincidental identification of the employees inYolYed, without 
nullifying the value of the decisions as guides to employee performance 
and behavior. There would appear to be no reason why the BAR 
index of decisions should not be available on the same terms}2 

Sanitizing decisions for release would entail modest expense. An 
intelligent clerk could delete identifying passages from the average 
five-page BAR decision in 15 minutes. If he processed 20 cases a day, 
he could keep pace with the production of the Board members them
selves. The Commission need not bear the cost of distributing decisions 
beyond the parties and among its own offices. Decisions could be sup
plied to other agencies, employee unions, private lawyers, and libraries 
on a paid subscription basis, and made aYailable for inspection at the 
Commission 'vithout charge. 

There could be some additional expense. Release of appellate deci
sions would probably cause both the agencies and the Commission to 
increase efforts to inform federal employees about significant cases, and 
about the increasingly desirable contours of the '"efficiency" standard. 

Another reason it is rumored, that decisions are not released is that 
many could not withstand public scrutiny. This charge is exaggerated, 
but not purely hyperbole. Few commission decisions seemed wrong, but 
opinions often failed adequately to justify. or even explain, the result 
reached. Ipse dixit is the dominating characteristic of some dPcisions, 
which detail the offense(s) the employee was found to haYe committed 
but rarely discuss why the action upheld would "promote the pfficiency 
of the service." 43 The "thrust" of such decisions-if that is the appro
priate term-is simply that the employing agency could reasonably 
have concluded that its action would satisfy the statute. 

Recommendations that simply urge an agency to do a better job are 
not likely to have much impact. Therefore, it would be pointless to 
recommend that the Commission and employing agencies write better 
decisions. But decisions are vPry likely to improvp if they are required 
to be made public, and thus open to criticism. 

42 Cj. Guttman, ::;upra note 8, at 362. 
43 Compare White v. Bloomberg, 345 F. Supp. 133 (D. Md. 1972), in which thE> court 

takes the Commission (the Board of Appeals and Review) to task for failing to explain 
the bases of its decision. 
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To the extent such influence prevails. it threatens the fairness of the 
process in two ways. The inputs that cause a director to revise the 
appeals examiner's decision, although relevant, may not be known to 
the employee and thus he may have no opportunity to rebut them. 
There is the further danger that cases "·ill be decided on grounds that 
bear no y·elation to the merits, a danger that is heightPnecl in a system 
that requires no public explanation of decisions. 

Commission regional directors could not influence the disposition of 
appeals under the recommended system, of course, since appeals would 
come directly to the Commission's central appeals authority. Off-the
record communications could still prejudice the process, however, if 
no rule against ex parte contacts were adopted. The opportunities for 
illegitimate influence would be considerably reduced if no further 
factual representations, ex parte or otherwise, were permitted after 
the record was closedY In addition, the Commission's appellate author
ity should observe a rule against ex parte contact that requires dis
closure of. and an opportunity to r<'spond to. representations on behalf 
of either party in a case before it. 

Finally, the same rule should apply to information or assistance 
solicited by the appellate authority on its own motion. The appellate 
authority should only receive evaluatin· assistance from experts
e.g., disability experts or job classification specialists-on the record, 
subject to the right of both parties to respond. Hearing officers who 
preside at agency hearings should, of course be subject to similar 
constraints. 

E. Role of the Oivil Service Commission 

The Civil Service Commission not only adjudicates indi,·idual cases 
and exercises primary responsibility for establishing the procedures 
that govern all agencies in removal and discipline cases, it is also 
responsible for formulating and implementing government JWrsonnel 
policy. The superficial inconsistency of these roles has provoked 
charges from several quarters that the Commission should remove 
itself altogether from deciding adverse action appeals.48 The thrust 
of the argument is two-fold : ( 1) .\s management's personnel advisor, 
the Commission is incapable of viewing employee appeals objectively 
or of fairly assessing managerial claims. (2) "Y\1wthcr or not actual 
bias can be shown, the Commission is viewed by Pmployees as an arm 
of management, and this alone undermines confidence in the system. 

41 See text accompanying notes 25-26, part III, supra. 
48 See, e.g., R. Vaughn, supra note 8, Part I, at 11-144, VI-1 through VI-50. 
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CoNCLUSION 

A final word may be in order to forestall one objection to the proce
dural scheme embodied in the proposed recommendations. If one were 
devising procedures for personnel disputes for the first time, unencum
bered by precedent or statute, one might produce a less formal, less 
complicated system than that proposed. The present system, however, 
is already highly judicialized. Furthermore, many of its features
such as the requirement of an evidentiary hearing at some stage, are 
clearly required by the Constitution. 54 

While several of the proposed recommendations would contribute 
to formality, they are designed primarily to enhance the fairness of 
procedures that are already undeniably adversary. l\Iany other of 
the recommendations are intended to expedite disposition and elim
inate duplication. For example, the recommendations would eliminate 
an entire level of appellate review, and limit employees to a single 
evidentiary hearing. In short, the proposed reforms would simplify 
an already complex process and ensure greater fairness for employees. 

Gs See Part III, supra. 
56 See Kennedy v. Sanchez, 349 F. Supp. 8631 (N.D. Ill. 1972) ; see also text accompanying 

notes 74-77, Part V, infra. 
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V. CouNSEL IN ADVERSE AcTioN CAsEs 

A. Use of Representation by Employees 

The Committee makes no recommendation at this time on the im
portant and contro,·ersial issue of whether counsel should be provided 
for employees who oannot afford to pay for representation. A threshold 
reason for avoiding a recommendation is that the underlying issue is 
broader than the ad Yerse action context and raises questions concerning 
the need for counsel for indigents in a wide range of administrati,·e 
adjudicatory proceedings. Secondly, data concerning the a\·ailability 
of counsel to federal employees is soanty. Finally, a,·ailable eYidence 
about ad,·erse actions fails to establish any correlation between repre
sentation and eventual success on appeal. 55 

1. Right to counsel. It should be emphasized that the issue here is 
not whether employees haYe ·the "right" to be represented in adverse 
action proceedings. Under present Ci,·il Service Commission regula
tions, •an employee against whom adYerse action is proposed may be 
represented in replying to the agency's charges, in preparing for and 
appearing at any evidentiary hearing, and in processing any further 
appeal. The representative can be practically anyone the employee 
chooses: a friend, a fellow employee, 5 6 a union or other organizational 
spokesman,57 or a private attorney. If the representati,·e is a fellow 
worker he, like the employee charged, is entitled to time during \York
ing hours to prepare and participate, and is protected against con
straint or coercion by the agency.58 Apart from this Yery limited form 
of goyernment subsidy, ho,Ye,·er, no provision is made for assisting 
employees to find or pay for representation. 

2. Frequency of representation. Based on data from fiscal year 
uno, roughly one-third of all appellants proceeded without repre-

[;6 In fiscal year 1970 employing agencies affirmed 80.3 percent of caEes In which the 
t•mployee was without representation ; In cases in which employees were rPpresented by 
a·ttorneys, the affirmance rate was 78.9 percent; and in cases In which employees had 
union representation, the rate was 77.4 percent. These differences are not :significant. The 
Commission's regional offices affirmed agency actions at the following rates : for Pmployees 
without representation, 65.5 percent; for employees with attorneys, 77.9 percent; and for 
employees with union representation, 73.9 percent. CorrPspondlng figures for the Commls
l'ion's Board of Appeal s and ReYlew are not a'·nllable, becausP by no means all of its 
decisions are Included. in the data base and because case reports do not distinguish be
tween Board affirmances In employee and In agPncy appeals. 

~a There nre no data on the frequency with which emplo~·eps are represpntPd b~· other 
employees from the same agency. One \'lew holds that few employees would risk the 
resentmPnt of their agency In order to reprPsent a colleag-ue threatenPcl with remoYal. 
This explanation was offered by thrPe APA hearing examiners (now Admlnlstrat!Ye Trial 
Judges) In the Interstate Commerce Commission who recPntly undertook to act as counsel 
tor several Commission employePs subject to adYerse action. 

o; In ypars past Yeterans organizations proY!ded represPntatlon for many employ('es, 
but they are Involved In few cases currently. 

os 5 C.F.R. §§ 752.202(c), 771.105, 771.2206 (1971). 
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sentation.59 Approximately one-thit~d rely on union representatives, 
and roughly one-foul'th employ prhnwte atJtorneys.60 The remainder are 
represented by other groups or indi,·iduals, e.g., ,-eterans organiza
tions, Legal Aid, OEO lawyers, fellow employees, etc. Agency and 
Commission officials believe the percentage of represented employees 
is increasing, but there is no later data to document this impression. 

'Ve do not know how many employees subject to adn~rse action
not simply those \vho appeal-ha ,-e representation. A vail able data 
disclose •a striking ~orrelation between representation and emp}Qyee 
decisions to appeal further, either to the Commission or ,to 'an agency 
second level.61 That correlation alone 'vonld suggest that f.a.r fewer 
non-•appeHants than appeHants are represented. A fe,v employees ,vho 
decide not to appeal may ha,·e consulted an fi<f·torney, and others may 
ha,·e sought and been denied union assistance, but it is difficult to be
lieve there are many in either crutegory. However, becnuse we lack 
information abont the universe of employees subject to adverse 
action-suoh as age, grade, or pay scale-it is impossible to detm1nine 
why more employees do not have representation. Inability to pay m•ay 
be part of the explanation, but we ha ,.e no ide•a how large n part. 

3. Distribution of Tepresentation. Representation -appears to be pro
portionately distributed among appeUants measured by aJtmost every 
criterion. The only signific-ant exception to this generalization is that 
appellants contesting re.moy:al are much more likely to be represented 
than those appealing some lesser action.62 One finds no notable dis
pari,ties in frequency of representation based on gi\'lde or pay.63 

'Vage Grade and Postal Field Service employees rely more on union 
spokesmen than GS scheduled employees, more of whom employ pri
vate attorneys, but t~he percentage of unrepresented employees does 
not vary signifieantly among ,these groups.64 Among employees with 

MAt employing agencies 32 percent of all appealing employees wPre without reprPsenta
tion, while 38 percent of nll appellants at the Commission's regional offices had no 
representa th·e. 

MAt employing agencies 36 percent had union representation, while 27 percent em
ployed attorneys. At the Commission's regional offices, 3.3 percent relied on union repre
sentation and 23 percent had attorni:'.\"S. 

81 At employing agencil:'s 60 percent of employees without representation took no further 
appeal, while 68 percent of those represented by attorneys and 63 percent of those with 
union representation appl:'aled nt lPast once more. 

63 At employing a~encies only 2'5 percent of employees contesting thPir removal were 
without representation, while 4!) percent contesting their demotion and 47 percent con
tC'~tlng reassignment had no representatiYe. Among appellants to the Commission's regional 
offices the figures were 32 percent, 50 percent, and 50 percent, rcspectiYcly. 

83 SPe Tables \"-1 and Y-2. 
MAt employing ag"encies, the percentages of emplO.\'ePs appearing- with union repre

st-ntatlon were: GS, 32.5 percent; Wage Grade, 40.2 vercent. The percentages of employees 
without representation were: GS, 31.8 percent; Wage Grade, 32.1 percent. (No data is 
available concerning appeals by Postal Service employees within that agency's appeals 
system.) At the Commission 's regional offices, the percentages of employees with union 
representation were: GS, 30 percent; \\"age Gracie, 33 percent; and PFS, 36 percent. The 
percentages of employees without representation were: GS, 38 percent; \\"nge Grade, 36 
percent; and PFS, 39 percent. 

493-361 0- 73 - 69 
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from 3 to 30 years of service, frequency of representation in agency 
appeals remains almost constant at roughly 65 per cent.65 Employees 
in the lowest grades are represented slightly less frequently, but em
ployees in the highest grades-who presumably can best afford repre
sentation-rely on it least.66 The disparities are small, however, and 
probably insignificant. SeYeval factors are probably opeva;ting here, 
in addition to ability to pay. Employees undoubtedly weigh what they 
pereeive to be their CJhances of ultimately defeating vhe action against 
them, their opportunities for other employment, and the. importance 
of the jobs they are losing, ,as well ~as their need or desire for profes
sional ad vice and assistance. 

4. Effects of represenation. Based solely on employees who appeal, 
our data suggest that having representation does not make much 
difference in the outcome. In fiscal 1970, employees with no represen
tation of any kind fared as well in agency appeals systems as those 
with union or attorney spokesmen,67 and actually preYailed more often 
before the Commission.68 One must be yery cautious, l10"·ever, in at
tributing significance to the figures on this point. "" e know practically 
nothing about the cases unrepresented employees won, or why they did 
not have representation. Conceivably, many realized they did not need 
help (although the low success rate of employee appeals generally 
casts doubt on this hypothesis). Unions may devote more efforts to 
harder cases that are won less frequently. Or many successful em
ployees may have had assistance in preparing a written appeal al
though they did not appear with counsel, and accordingly were 
recorded as "self represented." 

It is particularly difficult to explain why unrepresented employees 
not only won on procedural grounds more often than on the merits, 
but won on procedures far oftener than employees who had attorney 
or union representation.69 One cannot believe these successful appel
lants recognized at the outset that the agency had committed a pro
cedural error that would eYentually require reYersal and therefore 
decided to dispense with representation. As these procedural reYersals 
were more common among Commission decisions, there is a more likely 
explanation. Because the Commission's regional offices cannot reduce 

M See Tables V-3 and V-4. 
86 See Tables Y-1 and V-2, supra. 
117 See note 55, supra. 
es See note 55, supra. 
88 At employing agencies 12.4 percent of employees without representation won proce

dural reversals, compared with 3.7 percent of employees with attorneys and 7.8 percent of 
employees with union representation. At the Commission's regional offic~>s, a whopping 
24.8 percent of appellants without representation won on procedural grounds, compared 
with 8.7 percent and 12 percent, respectively, of employees with attorney and union 
representatives. 
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for supplying representatin's for employees who cannot afford them 
should not. for other rrasons. br considered. 

Since current regulations prrmit an employee to han' reprrsenta
tion at all significant stages of the procrss. it may serm a matter only 
of academic interest whether due process would independently require 
this opportunity for counseL HoweYer, the suggestion that failing to 
proYide counsel for indigent employC'eS may Yiolate rqual protection 
depends on the availability of representation to employees who can 
afford it. 74 A persuasiYe argument could be made that the Commission 
could not now constitutionaBy prohibit employees from appearing 
with legal counsel. Although the rules of evidence are relaxed in ad
Yerse action proceedings, it requires skill to marshal and present facts, 
and the ability to analyze agency regulations and distinguish earlier 
decisions may be important in contesting the sanction proposed by the 
agency. ~Iorem·er, an employee's opportunity to present witnesses and 
to confront and cross-examine those of the agency may be substantially 
diluted without legal assistance.; 5 For these and other reasons, the 
right to be represented by counsel-as distinguished from the right 
to haYe counsel appointed-may be considered. as important to 
a fair hearing in this as in other administratiYe contests.76 

The question arises then. if counsel is essential to a fair hearing, 
why must not the government proYide counsel for rmployees who can
not afford. to pay for one.7; TherC' arr srYrral answC'rs, none entirely 
satisfactory but which together "·arrant postponing any rrcommen
dation that counsel be appointed. 

First, the oYerwhelming majority of cases suggest that the 
failure to provide counsel in this and. similar contexts is not unconsti
tutional. No court has held or eYen suggested that an employee in an 
adverse action procred.in;r who cannot afford. an attorney must be 
proYide.d one. In a closely rrlated. context, the Sixth Circuit recently 
held that the .Air Force "·as not obligatrd to prm·ide counsel for black 
civilian employees who challenged alleged discriminatory employ
ment practices under the department's Equal Employmrnt Oppor-

"The sug~e!;tlon was made by tht> late Justice Black in Goldberg v. Kelly, in his dissent 
from tlw majority'~'> holding that wrlfare recipient::; arP Pntitlrd to a pre-termination hear
Ing at whi<'h they may appear with COIJn!;Pl. 397 U.S. 234, 278-7!) (1970). 

' 5 Therr is no Intention here to suggest that IE'gal training is the .~ine q11a JtOII of etrec
tl;e representation. :\lan.r union rE'prPsentati'l'es , most of whom are not attorneys, are 
N}nnlly if not morr etr<>ctlve than private counsel in advers1• action hearings. 

,,. In :\lotto v. Genrral Srrdces .\dmlnistration, 322 F. Sllllp. 1218 (E. D. La . 1971), the 
conrt aeknowledged the difficulty of seeking administrative review of ad;erse action wlth
<•nt the as!;istancP of connsrl and held that laches did not har review whPre tlw E-mployee 
had diligently, thongh nnsnccessfnll.r, !;OUght to rrvlew on his own. Cf. Webb "· Finch, 431 
P. 2d 1179 (6th Cir. 1970) (proceeding contesting termination of ~ocial Srcuritr benefits; 
court remanded for further administrative hearing where recipient was prejudiced by lack 
of counsel.) 

71 See Note, 68 1\Iich. L. Re,·. 112, 137-38 (1969). 
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If the assumptions of this decision were accepted by a majority of the 
Supreme Court, it would be difficult to resist the conclusion that due 
process requires appointment of counsel for indigent employees 
threatened with removal. The sanction is serious, and the reasons for 
removal frequently carry a stigma that will persist beyond the loss 
of employment. At this writing, however, the precedents do not require 
provision of counsel. 

l\1oreover, the proposed recommendations should provide significant 
additional protection for the unrepresented employee. The proposal 
that every agency appoint an officer who shall seek out employees 
threatened ·with adverse action to provide information about the 
nature of the process, including the possible availability of representa
tion outside the agency, should reduce complaints by employees that 
they did not understand what was happening. The recommendation 
that all hearings be conducted by examiners appointed by the Civil 
Service Commission will interject an outside, inquisitive voice into 
the process at the time when it can help. 

Finally, any scheme for providing counsel for indigent employees 
must assume not only that representation is likely to contribute to 
success, but that employees forego representation because they cannot 
pay for it. The available evidence does not support either assumption, 
although as noted we lack information about employees who do not 
appeal. By defiinition, government employees are receiving pay, at 
rates that are comparable to those paid in private industry and, for the 
overwhelming majority~ are well above the criteria of indigence in 
criminal cases. The recommendation that employees continue to receive 
pay until after any hearing will sustain their ability to afford counsel 
during the stage of the process at which representation is likely to be 
most helpful. Undoubtedly, employment of an attorney entails expense 
that employees are reluctant to bear, and may for that reason avoid, 
but we have no evidence that significant numbers fail to appeal or 
appeal without representation because they cannot pay. 
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TABLE Y-l-Representation-Distribution by grade agency appeals 

GS Classification Wage Grade 

1-4 5. 8 9-12 13-15 Total 1-4 5-8 9-11 12-16 Total 

None _________________ N 30 29 36 11 106 41 20 20 6 87 
p 38.9 33.3 25.4 40.7 31.8 46.6 20.2 28.1 46.1 32.1 

Attorney _____________ N 20 19 57 10 106 17 22 14 3 56 
p 26.0 21.8 40.1 37.0 31.8 19.3 22.2 19.7 23.1 20.7 

Union ________________ N 26 34 43 108 27 51 28 3 109 
p 33.8 39.1 30.3 18.5 32.5 30.6 51.5 39.4 23.1 40.2 

Other ________________ N 1 6 1 13 3 6 9 19 
p 1.3 5.8 4.2 3.8 3.9 3.5 6.1 12.8 7. 7 7.0 

Total __________ N 77 87 142 27 333 88 99 71 13 271 
p 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 

N =Number of actions. 
P =Percent of appellants with designated representation. 

TABLE Y-2-Representation-distribution by grade appeals to esc Regional 

Otfi.ces 

GS Classification Wage Grade 

1-4 5-8 9-12 13-15 Total 1-4 5-8 9-11 12-16 Total 

None _________________ N 22 37 59 21 139 35 26 15 14 \IU 

p 37 38 34 55 38 51 31 21 64 36 
Attorney _____________ N 15 15 61 13 104 9 19 12 3 43 

p 25 15 36 34 28 13 22 17 14 18 
Union ________________ N 16 41 48 4 109 14 32 34 81 

p 28 42 28 11 30 21 38 47 33 

Other·--------------- N 6 4 -------- 15 10 8 11 4 33 
p 10 2 -------- 4 15 9 15 18 13 

Total __________ N 59 98 172 38 367 68 85 72 22 247 
p 100 100 100 100 100 100 100 100 100 100 

N =Number of actions. 
P=Percentofappellants with designated representation. 
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TABLE V-7-Effect of Representation on Decision to Take Further Appeal 

None ________________________ N 
p 

Attorney--------- ____________ N 
p 

Union _______________________ N 
p 

Other _______________________ N 

p 

Total __________________ N 

1 Second level of agency appeals. 
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N=Number of further appeals. 
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