
REPORT IX SUPPORT OF RECOMMENDATION 72-6

AN EVALUATION OF THE PRESENT AND POTENTIAL
USE OF CIVIL MONEY PENALTIES AS A SANCTION BY
FEDERAL ADMINISTRATIVE AGENCIES

Harvey J . Goldschmid'^

I. Background to Study, Statement of the Problems Discussed,

AND Summary of Conclusions

Within what has been described as the "richly varied arsenal of ad-

ministrative sanctions" ^ available to federal agencies, an old penalty

technique is achieving ne^v prominence today. Congress and federal

administrative agencies have apparently concluded that civil money
penalties provide a most effective sanction for dealing with many of

the regulatory offenses of our day.

Applicable legislative histories, and the lack of uniformity in termi-

nology' (terms like "money penalty," "forfeiture" and "fine" are used

interchangeably "
) ,

procedures, and modes of imposition, indicate

that the increased use of civil money penalties has resulted from a

series of relatively unstudied, ad hoc legislative acts. There has been

little information available about the nature and scope of the use of

civil money penalties by federal administrative agencies.^

This report contains the first broad survey of what is being done in

the money penalties field.^ Information was obtained in a number of

•Associate Professor, Columbia University School of Law : Consultant to the Com-
mittee on Compliance and Enforcement Proceedings.

[Footnotes 1-5 have been deleted.]

'McKay, Sanctions in Motion: The Administrative Process, 49 Iowa L. Rev. 441, 442
(1964) [hereinafter cited as McKay].

'' See note 1 of the recommendation annexed to this report.

"See e.g.. Hearings on H.R. 755 Before the Subcomm. on Merchant Marine of the House
Comm. on Merchant Marine and Fisheries, 92d Conp., 1st Sess., ser. 8, pt. 1, at 158-61,
173-78 (1971).

^Professor Walter Gellhorn described some of the uses made of money penalties by
federal agencies but. as has been true of all other material published in this area, he
relied principally on court cases ; there was need of a more comprehensive survey of

the field. See Gellhorn, Administrative Prescription and Imposition of Penalties, 1970
Wash. U. L. Q. 265 [hereinafter cited as Gellhorn] : Murphy. Money Penalties—An
Administrative Suord of Damocles, 2 Santa Clara Lawyer 11.3 (1962) : Nelson, Adminis-

trative Blackmail: The Remission of Penalties, 4 West Pol. Q. 610 (1951).

896



CIVIL MONEY PENALTIES AS A SANCTION 897

ways. A questionnaire was distributed to each of tlie eleven executive

departments, two offices of the Executive Office of the President, and

twenty-one independent agencies; where necessary, follow-up tele-

phone conferences and interviews were held.^°

In order to evaluate the fairness and effectiveness of the present sys-

tem, and to appraise the uses which could be made of new (or ex-

panded) money penalty powers, about sixty-five interviews were held."

In evaluatin^y-the present system, case studies were made of the prac-

tices of the FAA and FCC. In order to gaujje the potential foi- new or

expanded use of civil money penalties—-and the advantages of admin-

istrative imposition—interviews were conducted with representatives

of the CAB, FAA, FCC, FTC, Department of Labor, NTSB and

SEC.^^ A case study was also made of the use of civil money penalties

by the Department of Insurance of the State of New York ; the Depart-

ment has imposed money penalties for a number of years, by adminis-

trative action, under a broad and sophisticated statutory scheme.

Additional interviews were held with representatives of the Depart-

ment of Justice, private members of the aviation bar, and other inter-

ested parties.

The material now presented should lessen the confusion that has

permeated discussions about this field. It also illuminates a number
of significant trends which should be taken into account in formulat-

ing national legislative policy. Most notable is a trend towards the

increased use of civil money penalties ; this is taking place at an ac-

celerating pace. In 1967, for example, five executive departments and
six independent agencies collected $5,857,220 through the imposition

of civil money penalties. By 1971, seven executive departments and
eight independent agencies collected $10,463,622 in 15,608 cases. All

evidence points to a doubling or tripling dollar magnitude and a sub-

stantially increasing caseload within the next few years."

Hunters, farmers, fishermen, coal miners, and many other individ-

uals, as well as railroads, airlines, broadcasters, motor carriers and a

diverse assortment of other businesses are now subject to fixed or

variable civil money penalties. Numerous separate offenses are

involved.

1" See p. 1 and notes 1-6 in Appendix A.
^^ The great majority of interviews were held during the summer of 1971. A number

of Interviews did, however, occur during the fall of 1971 and the spring of 1972. Notes
as to each interview are in the author's file. In accordance with assurances given at the

time of each interview (in order to maximize the ease, candor and completeness with

which disclosures would be made), the names of those interviewed have not been used

in this report.

" Abbreviations for the names of agencies have been used throughout this report. The
full name of each agency so Identified, as well as its executive department affiliation, if

any, is set forth in Chart I of Appendix A.

^ The figures in text do not Include IRS penalty assessments or extraordinary cases.

See generally Section II infra.
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This increased use of civil money penalties constitutes an important

and salutary trend. Agency administrators indicate that there is often

demonstrable need for a wider range of sanctioning power." Civil

money penalties provide an ideally flexible sanctioning tool. In their

absence, agency administrators often voice frustration at having to

render harsh "all or nothing decisions" {e.g.. in license revocation

proceedings) when enforcement needs would best be served by a more

precise measurement of culpability and a more flexible response.

Part A of the recommendation annexed to this report states that

civil money penalties "are often particularly valuable and generally

should be sought" in situations in which an agency has a more po-

tent sanction available. In addition to establishing this priority, it

focuses upon the advantages of civil money penalties and suggests

that agencies evaluate the benefits to be derived from the use (or

increased use) of these penalties on a pragmatic, case-by-case basis.^

In developing a range of sanctions adequate to meet enforcement

needs, Congress and agencies must often determine whether a "crimi-

nal fine" or a "civil money penalty." or both, should be applied to a

given regulatory offense.^* It is well settled that in most instances both

penalties may be imposed for the same offensive behavior," but little

else in this area provides a basis for definitive analysis. The typical

opinion dealing with classification concludes that a penalty is "reme-

dial" and therefore civil, or "a punishment" and therefore criminal,

and contains only the scantiest reasoning to justify what has been

done." Justice Frankfurter expressed understandable dismay at the

"dialectical subtleties" involved in distinguishing criminal from civil

penalties.^*

Xevertheless, the choice made by Congress and agencies has large

consequences. Criminal penalties open an offender to the disgrace and

other disabilities associated with "conviction." and require that a

defendant be afforded the procedural and other protections {e.g., a

more stringent burden of proof) surrounding criminal prosecutions.

Of great importance is the fact that an administrative imposition

scheme could not bo implemented for criminal penalties. According to

Professor Davis, "[o]ne kind of power of adjudication which clearly

cannot be conferred upon an administrative agency is the power to

determine guilt or innocence in criminal cases."
*°

^* See Section III A infra.

" C/. Gellhorn 285.
i« See Section III D infra.

" Helvering v. Mitchell, 303 U.S. 391 (1938) ; see Gellhorn 285.

" See generalh/ cases discussed in Section III C infra.

^United States ex rel. Marnia v. //ess, 317 U.S. 537. 554 (1943) (concurring opinion).

"I K. DAVIS. ADMINISTRATIVE LAW TREATISE §2.13 at 133 (1958) [herein-

after cited as DAVIS] : see McKay 443-45.
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Therefore, tlie recommendation asks each federal agency which

administers laws providing for criminal sanctions to determine whether

supplementation by civil money penalties would be in the public

interest.

For the reasons previously stated, the increased use of civil money
penalties constitutes a salutary trend, but investigation reveals that

federal agencies have not yet devised an imposition system capable

of efficiently, etfectively and fairly handling penalty cases. Indeed,

increased use will undoubtedly place new burdens on a system already

overly subject to strain.

The vast majority of agencies must be successful in a de novo ad-

judication in federal district court (whether or not an administra-

tive proceeding has previously occurred) before a civil money penalty

may be imposed.^^ There are probably only four statutory schemes

providing for true administrative imposition."

Although recognizing that trials de novo would be wasteful, to say

the least, commentators such as Professor Jaffe defend the present

system because,

"it may be possible thus to dispose of the great mass of eases with relative

informality if, as is likely, trials de novo are seldom sought." ^

Professor Jatfe is correct about trials de novo not being sought.

Agencies now settle well over 90% of cases by means of a compromise,

remission or mitigation device. Settlements are made because civil

penalty cases generally involve relatively small amounts of money

(an average of less than $1,000 per case), and most adjudications

would require substantial inputs of time and effort, familiarity with

specialized vocabularies and other matters of expertise, and mean-

ingful litigation expense.

Settlements are not wrong per se. But the quality of the settlements

being made under the present money penalties system is of real con-

cern. Those who suggest that it "is probably of little significance"

which system is used are surprisingly far from the mark.-* The most

significant finding in this report is that settlements reached under the

present system are, as a rule, substantially inferior to those that would

occur under an administrative imposition scheme.

»i For present purposes, no distinction need be drawn between cases in which an agency

(or, more likely, the Department of Justice acting for an agency) goes directly to court

and those cases in which an agency conducts proceedings w^hlch are then subject to

de novo judicial review.
«• See Chart I in Appendix A.

*3L. Jaffe, Jidicial Control of Administrative Action 99 (1965) [hereinafter cited

as Jaffe] ; see Nelson, supra note 9 at 619.
2* Jaffe 114; see Attorney General's Committee on Administrative Procedure,

Final Report 174-75 (1941) [hereinafter cited as Attorney General's Committee].
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There is evidence that under the present system regulatory needs,

at times, are being sacrificed for what is collectable

—

i.e.. agencies are

settling for what the traffic will bear. Agency administrators suggest

that unwise settlements are being made principally because "the De-

partment of Justice presents an immovable roadblock ; we cannot get

our cases into court." " Manifestly, a knowledgeable defendant may
have undue leverage and may ultimately be able to force an unwise

settlement (from the standpoint of the public interest) as a result of

his situation.

But if the Department of Justice has been an "immovable road

block,'- it has been so because it has had no other choice. Sound admin-

istrative practice requires it to conserve scant resources and to provide

a shield for the courts. A balanced sense of priorities, for example, dic-

tates against requiring judges, unfamiliar with aviation, to immerse

themselves in the intricacies of flight or airworthiness rules in cases

which usually involve penalties of not more than $1,000. To borrow the

words of a colleague "we shall be self-defeatingly quixotic if we try to

devise a system of Rolls Rovce judicial treatment to deliver perfect

justice" in each of our money penalties cases.^®

The present system may also be allowing some of the worst offenders

(who will not settle and cannot feasibly be brought to trial) to get

away. Even when cases are carried forward, serious enforcement prob-

lems are often created by excessive delay. The FAA, for example, re-

cently protested to the Department of Justice about cases involving

"the question of safety in air transportation," in which "processing . . .

is of great importance." which were being subjected to "excessive

delays."
^'

From the standpoint of alleged offenders, the present system is un-

satisfactory because, as a practical matter, they are often denied pro-

cedural protections and an impai'tial forum, and may be forced to

acquiesce in unfair settlements because of the lack of a prompt and

economical procedure for judicial resolution. Allien, for example, the

Bureau of Customs seizes $1,900 worth of goods can an alleged

offender—no matter how much he believes in his case—afford to liti-

gate in federal district court rather than settle for $1,200?

*5 As to the relatively few agencies that may represent themselves in court (as opposed

to those required to go through the Department of Justice), see D. Schwartz & S. B.

Jacoby, Government Litigation: Cases and Notes 26-27 (1963). Since 1963 other

agencies have obtained such power and a number of agencies (e.g., the FAA and FTC)
are seelcing such power now. The Department of Justice—urgrlng the need for centraliza-

tion, coordination and the establishment of litigation priorities—has generally opposed

giving agencies direct access to the courts.

^ Rosenberg, Devising Procedures that are Civil to Promote Justice that is Civilized,

69 Mich. L. Rev. 797, 799 (1971) ; see, e.g., Gellhorn 280: Hufstedler, supra note 3.

" Letter from Charles E. Anderson, Acting General Counsel of the FAA, to Richard

Klelndlenst, July 22. 1971.
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Of course, many of the settlements offered by agencies are perfectly

fair. But there is every reason to provide an impartial forum and

procedural protections for those fcir who wish to question a proposed

imposition. The possibilities for ai'bitrariness, lack of consistency, and

discriminatory exercises of authority ai-e unnecessarily accentuated

under the present system.

Especially where relatively small sums are involved, the realistic

choice is either (i) to provide that very small percentage of alleged

offenders who wish to litigate (or the agency itself in an equally small

number of instances) an opportunity for speedy and inexpensive

adjudications under an administrative imposition scheme, or (ii) to

deny (on the basis of the theoretical availability of de novo judicial

review) both sides an impartial forum altogether. For most money
penalty cases,^^ the opportunity for a speedy and inexpensive adjudi-

cation is basic to a just imposition scheme. Factors whose presence tend

to commend the imposition of civil money penalties by agencies them-

selves are set forth in Part B of the recommendation.

The administrative imposition system proposed w^ould, at the option

of either party, provide for an adjudicative proceeding, on the record,

pursuant to Sections 5-8 of the Administrative Procedure Act, 5 U.S.C.

§§ 554-57 (1970). Agencies are urged to adopt rules of practice which

will maximize the possibility of securing just, inexpensive, and speedy

adjudications. An agencv's decision would be final unless appealed

within a stipulated number of days. If an appeal is taken to a United

States Court of Appeals, an agency's decision would be sustained if

supported by substantial evidence.

An adjudicative proceeding would, of course, prohibit a commin-

gling of adversarial and decisional functions. It is expected that sub-

stantial evidence review will be an ultimate, though seldom used,

protection against abuse.^^ Procedures for settlement by means of re-

mission, mitigation and compromise would, of course, be retained.

Administrative imposition is intended to bring fairer, not necessarily

fewer, settlements.

Although a few questionable state cases exist,^° the leading com-

mentators ^^ and a number of Supreme Court decisions ^^ indicate that

an administrative imposition system can surmount constitutional

barriers. This report concludes that there are no significant constitu-

28 See Charts II and III in Appendix A and Section V tnf)-a.

™ See note 17 infra.

^ See, e.g.. State ei- rel. Lanier v. Vines, 274 N.C. 486, 164 S.E. 2d 161 (1968) ; Tite v.

State Tax Comm'n., 89 Utah 404, 416-18, 57 P. 2d 734, 740-41 (19i36).

31 1 DAVIS §§ 2,12-2.13 ; JAFFE 109-15 ; GelUiorn 285.
"^See, e.g., Helvering v. Mitchell, 303 U.S. 391 (1938) ; Lloyd Sabaudo Societa v. Elting,

287 U.S. 320 (1932) ; Elting v. North German Lloyd, 287 U.S. 324 (1932) ; Oceanic
Steam Navigation Co. v. Stranahan, 214 U.S. 320 (190'9).
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tional impediments to such a system, even though agencies will, at

times, be delegated functions traditionally exercised by Congress or the

courts.^^

II. The Results of a SuR^'EY or What Is Being Done in the Money
Penalties Field

A. The Wide Array of Offenses for Which Civil Money Penalties

May Be Imposed

In 1964. Dean Robert B. McKay, who had recently finished ser\'ing

as staff director of the Administrative Conference's Committee on
(Compliance and Enforcement Proceedings, observed

:

"Whether on its merits or for reasons of necessity, the administrative process

has carried the day. Government by agency regulation is here to stay. Only

the methods, including the sanctions used, are subject to change." '*

There is obvious wisdom in this observation. Exhibit I to Appendix A
sets forth an "illustrative catalogue" of the wide array of offenses for

which civil money penalties ma}- be imposed. For the uninitiated, it

contains a surprisingly long and diverse list. Some examples should

suffice to provide a "feel" for the breadth of coverage of this old sanc-

tion Avhich is newly in vogue today.

Farmers are subject to civil money penalties for marketing cotton,

i^ugar. wheat, peanuts and many other commodities in excess of mar-

keting quotas.*" They may be penalized $25 to $500 for violation of the

Federal Seed Act ^^ and $1,000 for showing or exhibiting "any horse

Avhich . . . [they have] reason to believe is sored."'*' In all, the De-

partment of Agriculture handled more than 1.357 cases and collected

more than $846,550 in the 1970 fiscal year.'* Similarly, fishermen are

subject to civil penalties for violations involving "custody, possession

or control" of certain speices of fish

;

'"' the National Oceanic and

Atmo.spheric Administration (XOAA) handled 14 cases, involving

$804,898, in the 1970 fiscal year."

Hunters are prohibited from killing or capturing various species

of wildlife; a $5,000 civil penalty may be imposed." (^oal mines and

places of occupation must operate pursuant to health and safety stand-

33 See generally Section VI infra.
•" McKay 441.
3s .See, e.g., 7 U.S.C. H 11.55, 1.314(c) (g). 1.S40, 1346, 1.356, 1.359 (1970).

««7 r.S.C. § 1596(b) (1970).
«' 15 U.S.C. §1 1823, 1825 (1970).
3* See Appendix A, Charts II and HI infra.
•» See, e.g., 16 U.S.C. §§ 957 (1970. See generally Exhibit I to Appendix A infra.

*" See Appendix A, Charts II and III infra.
«i 18 U.S.C. § 43(c) (1) (1970).
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ards or their proprietor's may be penalized up to $10,000 per viola-

tion.*^ A coal miner who violates regulations relating to the "carrying

of smoking materials, matches or lighters" is subject to a $250 civil

fine.*^ Dealing in empty casks of liquor, with the imported-liquor

stamp thereon, "for the purpose of placing domestic distilled spirits

therein"' subjects the offender to a "penalty of $200 for each such

cask""**; the master of a licensed vessel must pay $20 for- failure to

file a manifest when entering or leaving a port.*^ Railroads, airlines,

broadcasters, motor carriers and many other businesses are subject

to civil money penalties for failure to comply with numerous provi-

sions involving safety, service and health."

Of significance is the fact that the list of offenses for which civil

money penalties may be imposed has—at an accelerating pace—con-

tinued to grow.

B. Trends in Number of Cases and Dollar Magnitude of Monies

Collected

1. Dollar Magnitude of Monies Collected as of the 1971 Fiscal Year

In 1967, a total of $5,857,220 was collected by federal administrative

agencies enforcing civil money penalty provisions. The annual figure

jumped to $9,506,568 by the end of the 1970 fiscal year. A substitu-

tion of the corresponding 1970 figure for each agency whose 1971

figure was not available produced a $10,463,622 figure for the ad-

justed 1971 fiscal year.*^

Even this last figure significantly underestimates the amount of

money actually received. As Chart III in Appendix A indicates, only

partial figures were available for the Department of Agriculture and

the Bureau of Customs, and no figures were available for the INS,

the IRS and the Office of Domestic Gold and Silver Operations

"See 30 U.S.C. § 819(a)(1) (1970) (as to coal mines) ; 29 U.S.C. § 666 (1970) (as to

places of occupation)

.

« 30 U.S.C. § 819(a)(3) (1970).
**19 U.S.C. § 4i69 (1970).
«19 U.S.C. § 292 (1970).
" See generally Exhibit I to Appendix A infra.

"See Appendix A, Chart III infra. Exhibit I to Appendix A Indicates that the size

and range of penalties available to federal agencies vary a great deal. Indeed, certain

provisions enforced by the IRS, Customs and other agencies have no specified upper

limits. Section 6653(b) of the Internal Revenue Code, for example, provides:

"If any part of any underpayment ... of tax required to be shown on a return. Is

due to fraud, there shall be added to the tax an amount equal to 50 percent of the

underpayment."
In Helvering v. Mitchell, 303 U.S. 391 (1938), the IRS's penalty assessment of $364,354.92

was upheld. The FPC, on the other hand, has assessed only one penalty for $1.15 during

the past five years. See The National Traffic and Motor Vehicle Safety Act of 1966, 15

U.S.C. § 1398 (1970) (providing for civil penalties of up to $400,000 for a related series

of violations).
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(ODGSO). Tims, the $10,463,622 figure includes only monies re-

ported in response to the survery questionnaire; the figure does not

take account of monies not reported (or for partially reported) but

actually received.*^

2. Projection as to the Dollar Magnitude of Monies Expected To Be
Collected in the Years Following Fiscal 1971

Although the period from 1967 through 1971 shows rapid growth,

an even more dramatic increase in the dollar magnitude of monies col-

lected is clearly in sight. Over the past few years Congress (often at

the request of an interested agency) has placed more and more em-

phasis on enforcement by means of civil money penalties and the cumu-

lative impact of this is just beginning to show.

The AEC,*^ the Bureau of Narcotics and Dangerous Drugs

(BNDD),^° the Department of Labor" and the EPA" have im-

portant money penalty provisions which have just been put (or are

about to be put) into effect. The Department of Labor, for example,

reported that it had collected no civil penalties in fiscal 1970 and that

no information was available for fiscal 1971. However, the Occupa-

tional Safety and Health Act of 1970 became effective on April 28,

1971, and the Department recently indicated that it had assessed

$512,067 (and collected $155,047). in 7.450 cases, during the first five

months of fiscal 1972.5'^

The trend is also clear as to other agencies. For example, three new

divisions of the Department of Transportation (the Federal Highway

** Inferences may be drawn about the extent of the understatement from the following

:

(I) although no Information was available as to "penalty cases acted upon by

district directors [acting] . . . under their local delegated authority", the Bureau

of Customs reported collecting $3,456,211 In 1971 (see Appendix A, Chart III) ;

(II) the INS handled 740 cases, involving penalties that ranged from $10 to $5,000

in 1971 (see Appendix A, Chart II and Exhibit I) ;

(ill) the ODGSO imposes penalties under an open-ended provision (i.e., penalties

may equal "twice the value of the gold unlawfully acquired") and actually initiated

an action against Investors Overseas Services, Ltd., and its former president

Bernard Cornfeld for $74,894,000 and in December, 1971 (.see 166 N.Y.L.J. 106

(1971)) ; and
(Iv) the IRS assessed .$3.2 billion of additional taxes and penalties (these could

not be separated) in 1970. See Treasi-ry, Axnial Report (1970).

»42 U.S.C. § 2282(a) (1970) (added to Section 234 of the Atomic Energy Act of

1954, on December 24, 1969) provides for a civil penalty of up to $5,000 for each

violation (with a limit of $25,000 for any one person within a period of thirty consecutive

days) of the licensing provisions of the Act.
60 Section 402 of the Comprehensive Drug Abuse Prevention and Control Act of 1970,

21 U.S.C. § 842(b) (1970) provides for a civil penalty of up to $25,000 for unlawful

distribution of a controlled substance and similar violations of the Act.

61 The Occupational Safety and Health Act of 1970, 29 U.S.C. §651 et seq. (1970), is

discussed in Section II C infra.

" See Exhibit I to Appendix A infra as to the three money penalty provisions enforced

by the EPA.
« Telephone conferences held January 27-28, 1972.
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Administration, the Federal Railroad Administration, and the Na-

tional Highway Traffic Safety Administration) collected $0 in 1967,

$362,225 in 1970, and $1,663,197 in 1971.^* The IRS and the Depart-

ment of Justice recently brought 70 civil money penalty cases (calling

for penalties of up to $2,500 per violation) in three busy days under

Phase II; ^^ a total of about 200 Phase II cases were filed between

January and June, 1972.^®

The Department of Interior, which enforces the Coal Mine Health

and Safety Act of 1969, 30 U.S.C. § 800 et seq. (1970) , reported that it

had collected $493,990 from January, 1971 (when safety standards

went into effect) through July 12, 1971. The Wall Street Journal re-

ported that when all assessments are paid

:

"Actual penalties for all types of violations during- the period up to March 31,

[1971] probably will . . . come to $4.5 million."
"

Moreover, proposed legislation now before Congress would push the

dollar magnitude figure even higher. For example, under legislation

tliat has been approved by the Senate and is now before the House, the

FTC, under Section 5(a) of the Federal Trade Commission Act, 15

U.S.C. § 45(a) (1970), will be able to initiate civil actions, in district

court, against any person "engaged in an act or practice which is un-

fair or deceptive to a consumer" and "obtain a civil penalty of not

more than $10,000 for each such violation." ^*

The FCC has proposed that it be allowed to take "into account the

gravity of the conduct [specified by statute] and the financial condi-

tion of the licensee," and "impose a monetary penalty in an amount

not to exceed $250,000." ^^ The FCC (as was true of a number of agen-

cies responding to the questionnaire) is also i-equesting a substantial

increase in the size of the penalties now available to it.^°

In summary, federal administrative agencies reported collecting

over $10 million in fiscal 1971 ;
'^'^

all evidence points to this dollar mag-

nitude doubling or tripling within the next few years.

3. Trends as to Number of Cases

The number of cases {i.e.. individual instances in which the power

is used) handled annually by federal administrative agencies has only

" See Appendix A, Chart III infra.
ss See X.Y. Times, Jan. 23, 1972, § 1 at 1, cols. 1-2.

68 See X.Y. Times, June 5, 1972, at 29, col. 1.

67 Wall Street Journal, July 28, 1971, at 1, col. 4. The article indicated that

:

"Though many of the cases [for which the $4.5 would be collected] date back before

January [1971], some as far as the spring of 1970, penalties in most cases weren't

assessed until after the guidelines were drawn up."
88 S. 986, 92d Cong., 1st Sess. § 202 (1971).
s» Sec Proposal B hy the FCC for the 92d Congress, 1st Session, adopted April 8, 1971.
8" See Proposal A by the FCC for the 92(1 Congress, 1st Session, adopted April 8, 1971.
«i As indicated, the $10,463,622 figure for fiscal 1971 probably significantly underesti-

mates the amount of money actually collected. See Section II B 1 supra.

493-361 O - 73 - 58
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partially followed the dollar magnitude trend. In 1967 15,152 cases

were processed; by 1971 (excluding the extraordinary jump in Postal

Service cases which occurred ®^) the number had nsen to 15,608. But

this relatively insignificant increase is in large part explained by a

decline in the number of cases handled by the Coast Guard, which

processed 3,794 fewer cases in 1971 than in 1967.^^ Most federal agen-

cies have had steadily increasing caseloads over the past few years.*'*

The projections discussed above giAe every reason to believe that

the number of civil money penalty cases handled annually by federal

agencies will substantially increase in the next few years. By way

of comparison, it should be noted tliat the entire federal judicial

system terminates (by decision oi- settlement) only about 80,000

civil cases a year.^'^

C. Methods Used To Impose Civil Money Penalties

There has been a great deal of confusion about which, if any, federal

agencies have the power to adjudicate under a true administrative

imposition scheme. The extent of the confusion is illustrated by

testimony given at recent Congressional hearings. At issue was an

FMC proposal to amend two shipping acts "" to convert criminal

j)enalties to civil penalties; ^' in the conversion, the size of the penal-

ties ($1,000 and $5,000) would not be changed. The statement of the

FMC in support of the bill explained :

"The Commission believes that better administration of the Act will he

derived . . . [by] empouering the Commission to determine and adjudge

such penalties. . . . This would eliminate the necessity of a de novo district

court penalty suit as is presently required and would enable the Commis-

sion to relate the amount of the penalty directly to the nature and circum-

stances of the violation." "* (Italic added.)

Chairman Bentley of the FMC testified

:

"H.R. 155 would bring the Commission's practices into line with those

of other Federal agencies. For instance, similar authority to impose civil

•"^The Postal Service reportedly handled 2,513 cases In 1967 and 52,7,S4 In 1971. See

Appendix A, Chart II infra.

•* The Coast Guard Is one of the agencies which did not have Information available for

fiscal 1971, and therefore, the figure used In text Is actually that for the adjusted as

explained earlier) 1971 fiscal year.

** See Appendix A, Chart II infra.

« See Director of the Administrative Office of the United States Courts, Annual Report

107, Table 12 (1970) (70,172 cases were terminated In district courts in 1967; by 1970

the figure had increased to 80,4.S5) ; Lumbard, Trial hy Jury and Speedy Justice, 166

N.T.L..T. 80 at 1, 4 (1971).

"The Shipping Act of 1916, 46 U.S.C. 801 et seq. (1970) and the Intercoastal Shipping

Act of 193.3, 46 U.S.C. § 844 (1970).

•"H.R. 755, 92.d Cong., 1st Sess. (1971), has been approved by the House and is now
before the Senate: the Senate bill is S. 2138, 92d Cong.. 1st Sess. (1070).

"^Hearings on H.R. 7.5.5 Before the Subcomm. on Merchant Marine and the House Com-

mittee on Merchant Marine and Fisheries, 92d Cong., 1st Sess., ser. 8, at 155 (1971).
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penalties for infractions of law is contained in applicable statutes of other

Federal agencies such as the Civil Aeronautics Board. U.S. Coast Guard,

the Bureau of Customs, and Immigration and Naturalization Service, et

cetera." '' (Italic added.)

In opposing H.R. 755, F. Conger Fawcett, Esq., representing a

number of steamship conferences and their member lines, argued

against permitting the FMC to impose civil penalties by administra-

tive action

:

"There has arisen in connection with this proposed piece of legislation

a bedrock point of dispute between our office and the Federal Maritime

Commission. . . . That is the question whether the power sought by the

Federal Maritime Commission here comports with similar powers already

being routinely exercised by other administrative agencies or bodies. The

Federal Maritime Commission adamantly says yes ; we say, no.*******
"What emerges as critically important from all of this is the unimpeach-

able fact that the legislation your Committee is now considering is not

routine ; is not in any sense commonplace or comparable to existing agency

powers elsewhere ; but would, to the contrary, represent a highly unusual,

unprecedented and indeed revolutionary development in administrative

law." '"

Administrative imposition would not represent an "unprecedented"

or "revolutionary development," but Mr. Fawcett could have cor-

rectly asserted that a grant of such power would not be consonant

with most existent regulatory law. The vast majority of federal ad-

ministrative agencies must be successful in a de novo adjudication in

a district court (whether or not an administrative proceeding has

previously occurred) before a civil money penalty may be imposed.'^^

True administrative imposition takes place when an agency's deci-

sion is subject to only limited judicial review.

Chart I in Appendix A provides a conservative synthesis (i.e.,

close questions were resolved by assuming that an agency did not

have adjudicative power) of the present state of the law. The agen-

cies indicated, i.e., the Department of Labor and the Occupational

Safety and Health Review Commission (OSHRC),'- the INS, the

Postal Service, and the Federal Home Loan Bank Board (FHLBB),^^

<» Id. at 161.

"•F. Conger Fawcett, Statement on S. 2138 before the Merchant Marine Subcommittee

of the Senate Committee on Commerce, 92d Cong., 1st Sess., at 5, 10-11 (1971).
" See note 21 supra.

'"For present purposes, the Department of Labor and the OSHRC, an independent

executive agency established under Section 12 of the Occupational Safety and Health Act

of 1970, 29 U.S.C. § 661 (1970), are treated as one agency since they share responsibility

for enforcement (with the OSHRC adjudicating Department of Labor assessments and
citations contested by employers) under the Act.

•^3 The power claimed by the FHLBB has never been tested in the courts. See discussion

accompanying Chart I, Appendix A infra.
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have the power to impose administratively civil money penalties.

The INS and the Postal Service have exercised this power for many
years."*

Thus, probably only four statutory schemes provide for true ad-

ministrative imposition. Chairman Bentley was correct about the

INS having the adjudicative power sought by the FMC, but was

incorrect about the other three. Decisions of the CAB, Customs and

the Coast'Guard are subject to de novo judicial review."

III. The Roles Civil Money Penalties May Sensibly Play

A. The Role of Civil Money Penalties When an Agency Already

Has a More Potent Sanction Available

Those concerned about agency sanctions, like military planners,

have sometimes only belatedly realized that the capacity for "massive

retaliation'' {e.g.^ the capacity to render an economic death sentence

by license revocation, or by denials of contracts or grants) should be

complemented by the ability to render a more precise (in terms of

measuring culpability) and flexible response. Agency administrators

indicate that there is often demonstrable need for a wider range of

sanctioning power.

At the FCC, for example, numerous "typical licensed operator"

cases (as to which the FCC's civil money penalties, denominated

"forfeitures," do not apply) were cited to demonstrate that the agency

is sometimes forced to sanction too harshly and sometimes, when a

sanction is warranted, finds itself unable to act at all. The FCC has

asked Congress to broaden its authority because.

".
. . extending the forfeiture procedures to licensed oiK»rators would pro-

vide an administrative alternative to the sometimes unduly har.-h i^enalty

of license suspension now authorized in section 303 (m). License suspension

may be unduly harsh if it denies the offender his customary means of liveli-

hood for the suspension period. Licen-e susi)ension may also cost the

offender permanent loss of his job, or of his customers if he operates a

mobile radio service maintenance business. The proposed extension of the

section 503(b) forfeiture provisions to licensed operators would afford the

Commission an effective medium for obtaining <'ompliance by operators, but

would not cause the secondary detriments which often stem from license

.suspension." ™

7* As to the INS see, e.g., Lloyd Sabaudo Societa v. Elting, 287 U.S. .'529 (1932) ; EUing
V. North German Lloyd, 287 U.S. a24 (19.S2) ; Oceanic Steam Navigation Co. v. Stranahan,

214 U.S. .320 (1909). As to the Postal Service, see .39 U.S.C. §§5206, 5603 (1970) : 49

TT.S.C. §1471 (1970) ; .39 C.F.R. §§927.1-2 (1971) : AUman v. United States, 131 U.S.

31, .^5 (1889) ; Great North Ry. v. United States, 236 F. 433, 44.3^4 (8th Cir. 1916).

" See Appendix A. Chart I infra.

""^Explanation to Proposal A hy the FCC for the 92d Congress, 1st Session, adopted

April 8, 1971.
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An SEC case, presenting the same problem, has twice found its way
to the courts. The SEC issued an order suspending a securities sales-

man for four months because of his willful violation of "antifraud

provisions" of applicable acts. The Sixth Circuit reviewed the order

and remanded because the SEC had not explained

:

"why the public interest necessitates barring petitioner from the securities

business for a period of four months at this time. . .
." "

On remand, the SEC explained :

"We imposed the sanction on Beck with a view to adequately impressing

upon him, through the impact of the sanction, the necessity of avoiding a

repetition of his specific misconduct and the need for scrupulous propriety

in all aspects of his securities activities in the future, as well as with a

view to discouraging such misconduct by others in the securities industry."
'*

The case again came before the Sixth Circuit which reversed because,

"the relationship between the remedy adopted and the stated reasons for its

adoption is so tenuous that we deem the order a gross abuse of the Com-
mission's remedial authority." ™

Here, there was admitted misconduct, but the Sixth Circuit con-

cluded that the SEC had made too harsh a response. The SEC, how-

ever, had no choice. It could either suspend the offender or, in effect,

let him go scot free. Recognition of the problem recently led the SEC's
Advisory Committee on Enforcement Policies and Practices to

recommend

:

"The Committee recommends that the Commission give consideration to

the desirability and practicability of employing money penalties, or fines,

as a sanction in broker-dealer proceedings. We are advised that a study of

the potential use of money penalties by federal administrative agencies is

currently being made by the Administrative Conference of the United States.

Fines are a type of sanction currently being employed in broker-dealer pro-

ceedings by the self-regulatory organizations. We believe that the availability

of money penalties would provide the Commission with .substantially greater

fiexibility in fashioning a suitable remedy in this type of proceeding." ^

" Beck V. SEC, 413 F. 2d 832, 83l3 (6th Cir. 1969).

'«Becfc V. SEC, 450 F. 2d 673, 674 (6th Cir. 1970).

™/(f. at 675.

* Advisory Committee on Enforcement Policies and Practices, Report 46 (1972).

The Committee was appointed bj' Chairman William J. Casey on January 27, 1972. Its

members were John A. Wells (Chairman), Manuel F. Cohen and Ralph H. Demmler; it

reported on June 1. 1972.

A similar problem was noted, and the same solution proposed, by the Attorney General's

Committee on Administrative Procedure. The Committee commented as follows about the

insufficient range of sanctions available to the Bureau of Marine Inspection and
Navigation :

"The only sanction provided by statute for punishing offenses of officers and seamen
is the suspension or revocation of licenses and certificates. The Committee, however,

has doubt concerning the invariable suitability of this sanction. Undoubtedly suspen-

sion or revocation is proper in cases involving incompetency. . . . But many relatively

petty offenses—use of offensive language, intoxication off duty, and the like—may
have only a remote bearing upon competency and safety ; nevertheless, a short

suspension may result in the offenders being unable to sail on his scheduled voyage,
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Similar considerations prompted the Administrative Conference

to recommend the following as to grants-in-aid

:

"The federal grantor agency should seek to develop an adequate range

of sanctions for insuring compliance with federal standards by grantees

that apply for or receive federal financial assistance. The sanction of the

total denial or cut-off of federal funds should be retained and used where

necessary to obtain compliance, but the agency should have available lesser

sanctions that do not result in the prevention or discontinuance of beneficial

programs and projects."

Civil money penalties, which may be fixed or variable depending

upon need, provide an ideally flexible sanctioning tool. Therefore,

Part A of the recommendation states that civil money penalties "gen-

erally should be sought" to supplement those more potent sanctions

available to an agency *^ whose use may prove : ( 1 ) unduly harsh for

relatively minor offenses or (2) infeasible because, for example, the

offender provides services which cannot be disrupted without serious

harm to innocent third parties or the public at large.

Agencies that have used money penalties in this way appear more

than satisfied with the results. For example, in 1952, the State of

New York adopted civil money penalties as a "desirable method of

forcing insurance companies to toe the mark" because,

"revoking their licenses to do business was a sanction so disastrous in its

consequences that it could not be used except at the risk of injury to the

public at large. Yet some means was needed to make insurance companies

mindful of the state's rules. . .
." "

Senior officials of the Department of Insurance of the State of New
York have recently declared: (i) money penalties are "mitigating

penalties" which "set the arm rather than amputate it"; (ii) "actions

against charters or licenses are too dcA-astating to permit their effec-

tive employment"; (iii) "money penalties are our preferred sanction

and the most effective tool we use"; and (iv) "money penalties affect

thus probably depriving him of his livelihood for a considerable length of time.

Under these circumstances, the Committee recommends that the statute be amended
to permit, as an alternative to revocation or suspension of certificates, the Imposition

of [civil] fines. . .
."

Attorney General's Committee 145-46 ; see Hearings on H.R. 755 Before the Suhcomm.

on Merchant Marine and the House Committee on Merchant Marine and Fisheries, 92d

Cong., 1st Sess., ser. 8, at 179 (1971).

» Administrative Conference, Enforcement of Standards in Federal Grant-in-Aid Pro-

grams, Recommendation D (1971).
® As to the range of sanctions available to federal administrative agencies, see .S Davis

S 28.07 at .318-23 ; McKay 441-73.

®Gellhorn272.
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only the wrongdoer involved and cause no unintended negative

ramifications." ^

As indicated, because of their affirmative experiences, the FCC and

FMC are attempting to expand their money penalty powers.®^ Admin-

istrators at the FAA praise the flexibility afforded by civil money

penalties and wisely instruct the agency's staff that such penalties

should be used

:

"as the normal sanction for less serious violations and violations deemed to

be of a nonoperational nature. . . . Where a company is providing a public

service which cannot be interrupted, a civil penalty should be utilized in

lieu of certificate action, to avoid the termination of such .service. It may
also be utilized in other cases where a suspension would manifestly be

unfair or unjust by reason of its impact upon the individual." ^

Conversely, Hearing Examiners of the National Transportation

Safety Board (NTSB), who adjudicate "certificate actions" {i.e., for

revocation or suspension) brought by the FAA (the FAA's money

penalty actions go directly to district court for de novo review), voiced

frustration at having to render "all or nothing decisions" in cases "in

which money penalties would allow a far more appropriate

response." *^

'Q. Other Roles Civil Money Penalties May Sensibly Play

Civil money penalties may, of course, also be used as an agency's

most potent sanction. No licensing power or broad regulatory scheme

need be involved. In many areas of increased concern {e.g., health and

8* The interviews were conducted on March 10 and 30, 1971. In 1966, Department of

Insurance sought to expand the coverage of its money penalty provisions and argued as

follows :

"While Section 5 of the Insurance Law provides that all violations of the In-

surance Law are misdemeanors unless designated as felonies, the only civil remedies

available to penalize the vast majority of violations are liquidation or rehabilitation

in the case of a domestic insurer or revocation of license in the case of a foreign

insurer. Because of the extreme nature of these remedies they are unrealistic in

relation to the offense and rarely exercised. ...
"For all practical purposes the Superintendent has no effective means to penalize

an insurer committing any of a large number of statutory violations. ... It Is

essential for the protection of the public that the Department have the power

authorized by this bill."

Department of Insurance Memorandum as to Bill No. 13 (1966) ; the legislation was

subsequently enacted. N.Y. INS. Law § 5 (McKinney Supp. 1971).

® See notes 76 and 80 supra.

«>FAA, H.\NDBOOK FOK HaNDLI.XG LEGAL ASPECTS OF FAA ENFORCEMENT PROGRAM
8-9 (Supp. 1970).
^ Of course, as the range of sanctioning power available to an agency expands, the

discretion involved in the application of such power also grows. In establishing a money

penalties system, care should be taken to provide standards whenever possible and to

minimize opportunities for the "leveraging" of sanctioning power by, for example, an

administrator threatening to bring a license revocation proceeding if a favorable money

penalty settlement is not made. One approach to meeting this problem is to specify,

when possible, minor offenses for which only money penalties may be imposed. See

discussion of this point Section V infra.
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safety, the environment, consumer protection) the availability of civil

money penalties (especially, if subject to administrative imposition)

might significantly enhance an agency's ability to achieve its statutory

goals.

Sage commentators, however, assert caveats to be kept in mind.

Professor Jaffe, for example, suggests that "when the revocation power

is conferred on an agency, it may be advisable to confer a fining power

as well," but in other situations he finds it "a close question whether

there is sufficient advantage in conferring the power to fine." ^^ Profes-

sor Gellhorn believes

:

"The use of administrative sanctions is justifiable mainly in respect of matters

already or typically committed to administrative supervision and control

(e.g., workmen's compensation, taxation, public utility regulation). Even if

possibly valid, the power to impose penalties for antisocial behavior not

directly related to an extensive regulatory scheme {e.g., disorderly conduct,

sedition, counterfeiting) should not be committed to administrative hands."
**

But broad formulations of principle are of only limited value here.

It is doubtful, for example, that Professor Gellhorn would object

if the FTC were granted authority to impose a penalty of up to

$10,000 against those engaged in acts or practices which are unfair

or deceptive to consumers.^ Indeed, he has urged that violators of

housing codes,^^ usually prosecuted under the criminal law, be made
subject to civil money penalties imposed by administrative action.^^

Yet, in both instances, an agency would arguably be dealing with "anti-

social behavior" which is related to only a limited regulatory scheme.

Part A of the recommendation recognizes that conceptions of "anti-

social behavior" and of appropriate matters for agency regulation

depend upon the eye of the beholder and are all too subject to change.^^

It, of course, suggests that agencies seek civil money penalties where
a more potent sanction is already available, but otherwise no all-

encompassing recommendation is made. Instead, Part A refers to the

advantages of civil money penalties (most notably, the flexibility and
precision with which they may be used), and indicates that agencies

*« Jaffe 114.
w Gellhorn 285.

'>°Cr. S. 986, 92d Cong., 1st Sess. §202 (1971) (providing for a court Imposed money
penalty).

*i Professor Gellhorn's reference is to housing codes concerned with "proper construction
or maintenance of multi-family housing properties." Gellhorn 277.

"2 Id. at 279.
83 The Mayor of New York City, for example, has "urged that crimes, such as housing

offenses, gambling, and prostitution be removed from the criminal courts and handled by
administrative agencies." Schwartz, 1970 Stirrey of Xew York Law: Administrative Law,
22 Syracuse L. Rev. 147 (1971) : see President's Commission on Law Enforcement and
Administration of Jistice, Task Force Report: the Courts 97-107 (1967); of.

Rosenberg, Devising Procedures that are Civil to Promote Justice that is Civilized, 69
Mich. L. Rev. 797, 809 (1971). Such a step has already been taken as to traffic offenses

in New York City. See Section V infra.
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should evaluate the benefits to be derived from the use (or- increased

use) of these penalties on a pragmatic, case-by-case basis.

C. Limits on the Role Civil Money Penalties May Play

In implementing civil penalty proposals, there is a line beyond

which agencies and Congress may not go. Hero, we are concerned

with the winding, twisting, all too vague boundary between the crimi-

nal and civil law. A frequent challenge to civil penalty provisions is a

claim that the designation "civil" is a subterfuge and that a defendant

should be afforded the constitutionally mandated procedural and

other safeguards provided in the criminal law.^*

Undoubtedly, there is some contradiction in terms. Nevertheless, it

is well settled that monetary "penalties," "forfeitures,'' and "fines"

may be characterized as civil, and cases may be adjudicated under the

provisions of the civil law.^^

Flelvering v. Mitchell ^^ is the leading case in the field. It involved

a prominent banker named Charles E. Mitchell who was accused of

fraudulently withholding taxes totaling $728,709.84. The IRS assessed

a $364,354.92 civil penalty under a provision which read

:

"Fraud.—If any part of any deficiency is due to fraud with intent to evade

tax, then 50 per centum of the total amount of the deficiency (in addition

to such deficiency ) shall be so assessed, collected and paid . .
." ^^

Mitchell had previously been acquitted of a criminal charge that he

had willfully attempted to defraud the Government. He claimed that

the "doctrine of double jeopardy" barred the assessment because "the

50 per centum addition of $364,354.92 is not a tax, but a criminal

penalty intended as punishment for allegedly fraudulent acts." ^^

Justice Brandeis, speaking for the Court, focused on whether the

penalty provision "imposes a criminal [or civil] sanction," ^^ and in

holding it "remedial" and "civil" pointed to the following for support

:

''See, e.g., United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943) ; Helvering v.

Mitchell, 303; U.S. 391 (1938) ; Lance Roofing Co. v. Hodgson, F. Supp. (N.D. Ga. 1972).
'>^ See, e.g., Helvering v. Mitchell, 303 U.S. 391 (1938) : Oceanic Steam Navigation Co.

T. Stranahan, 214 U.S. 320 (1909) ; Hepner v. United States, 213 U.S. 103 (1909) ; Jaffe
110 ("Is a proceeding to levy a fine as such criminal, and therefore solely within the
Jurisdiction of the courts? The answer is clearly 'no' . . .")

; Gellhorn 273-74 ; McKay 444.
9« 303 U.S. 391 (1938).
^ Id. at 395.
M Id. at 398.

'"The issue of whether the penalty provision "imposes a criminal sanction" was pivotal
because,

"Congress may impose both a criminal and a civil sanction in respect to the same
act or omission

; for the double jeopardy clause prohibits merely punishing twice,
or attempting a second time to punish criminally, for the same offense." Id. at 399.
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(i) "Congress . . . clearly [indicated] that it intended a civil, not a criminal

sanction"

;

(ii) "in spite of their comparative severity," similar sanctions "have been

recognized as enforcible by civil proceedings since the original revenue law

of 1798"

;

(iii) a legitimate governmental regulatory or revenue purpose was in-

volved ;
penalties "are provided primarily as a safeguard for the protection

of the revenue and to reimburse the Government for the heavy expense of

investigation and the loss resulting from the taxpayer's fraud" ; and

(iv) the sanction was "free of the punitive criminal element." ^

Subsequent cases provide little basis for further analysis. The typi-

cal opinion dealing with classification concludes that a penalty is

"remedial" and therefore civil, or "a punishment" and therefore

criminal, and contains only the scantiest reasoning to justify the

result."

Justice Frankfurter expressed understandable dismay at the

"dialectical subtleties" involved in distinguishing criminal from civil

penalties,^ and Dean McKay perceptively observed:

"it may sometimes seem that the label of civil or criminal is aflSxed by the

Court after first making its determination as to whether a particular mone-

tary levy is an 'appropriate' or 'inappropriate' exercise of administrative

power." *

What seems clear is that federal agencies and Congress will often

have wide discretion in determining whether a criminal or civil

penalty, or both, should be applied to a given regulatory offense.

Money penalties designated "civil" by Congress should be beyond

serious challenge if they

:

(1) are rationally related to a regulatory (or revenue collecting) scheme;

(2) do not deal with offenses which are mala in sr (i.e., homocide, rape,

robbery and other crimes which are traditionally and widely recognized

outrages and threats to common security) ^
;

(3) may be expected to have a prophylactic or remedial effect.

^

This last item is important. It emphasizes that money penalty pro-

visions may permissibly be aimed at preventing disapproved con-

duct—in this sense, at having a deterrent effect. Exclusive use of the

"remedial" label creates needless confusion.^ Deterrence is not solely

1 Id. at 309-402.

^iSee, e.g., One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965) : United
States ex rel. Marcus v. Hess, 317 U.S. 537 (1943) 1 X.C. Workig Papers 406 ; McKay 445.

8 Vnited States ex rel. Marcus v. Hess, 317 U.S. 537. 554 (concurring opinion).
* McKay 445.
^ See National Commission on Reform of Federal Criminal Laws, Working Papers

403 (1970) [hereinafter cited as N.C. Working Papers] ; Jaffe 112.
* For a discussion of limitations on the power of Congress and agencies, see notes 111-12

infra and accompanying text.

''Compare Panghurn v. CAB, 311 F. 2d 349, 354 (1st Cir. 1962) (the court upheld the

power to revoke a license for deterrence) Kith Beck v. SEC, 430 F. 2d 673 (6th Cir. 1970)

(the court questioned, without deciding, whether the SEC could "impose sanctJ'^us such

as suspensions in order to deter others in the securities industry a-s a class").
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a value of the criminal law, but has long played a role in civil law too

{e.g.^ treble damages in antitrust and punitive damages in tort law).

In analyzing Ilelvering v. Mitchell^ Professor Gellhorn noted

:

"The explanation that penalties are reimbursement for investigative ex-

penses and losses caused by the taxpayer's fraud, seems far-fetched, since

the amount of the penalty is in no way related to the amount of the Govern-

ment's costs. More realif<tically, heavy penalties are imposed so that the fear

of loss will deter would-be defrauders of the Public."^ (Emphasis added.)

The Supreme Court has recognized and approved the use of civil

money penalties to deter the conduct of others.^ Agencies, in formu-

lating money penalty proposals, may properly keep this purpose in

mind.

This result {i.e., the imposition of money penalties, for regulatory

offenses, without an alleged offender being afforded to safeguards sur-

rounding criminal prosecutions) may be justified on the following

grounds

:

(i ) only money is at stake ;

^^

(ii) civil penalties for "malum prohibitum" offenses do not open an alleged

offender to the disgrace and other disabilities associated with criminal con-

viction ; and

(iii) at times, the penalty may indeed roughly approximate a proportionate

reimbursementfor monies lost (or damages suffered) by the Government
and/or for the cost of the enforcement system."

History, precedent, judicial willingness to defer to Congressional judg-

ments, and a judge's pragmatic sense of when the strictures of the crim-

inal law need not be applied, have also been important in shaping past

decisions.

It should be noted that under this view Congress and agencies are

given broad discretion to fashion effective money penalty provisions,

but this does not mean that their powers are carte blanche. Long estab-

lished civil review doctrines such as "abuse of discretion" and "ultra

vires," and constitutional guarantees against arbitrary exercises of

power under the due process clause, provide courts with more than suf-

ficient authority to invalidate the enactment, or forbid imposition, of

monetary sanctions that are clearly more drastic than necessary to ac-

« Gellhorn 273-74 n. 21.

9 -See, United States ex rel. Marcus v. Hess, 317 U.S. 537, 550-5,1 (1943) ; c/. Hawaii v.

Standard Oil Co., 405 U.S. 251, 262 (1972) ; Carrington, Civilizing University niscipline,

69 Mich. L. Rev. 393, 410 (1971).
^0 See Model Penal Code § 1.04 (Proposed Official Draft) and § 1.05 at 8-9, Comment

(Tent. Draft No. 2) ; cf. Argersinger v. Hamlin, 92 S. Ct. 2006, 2012-14 (1972) (counsel

must be afforded only "where loss of libertj-," as opposed to a fine, is involved).
li See generally IN.C. Working Papers 406 ; Section VI infra.
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complish proper regulatory goals.'- As the Supreme Court put it in

Lloyd Sdbaudo Societa v. Elting^ a leading money penalties case

:

"It follows that as the fines are not invalid, however imposed, hecause un-

reasonable or confiscatory in amount, which is conceded. Congress may choose

the administrative rather than the judicial method of imposing them."

"

The caveat as to "unreasonable or confiscatory in amount'' provides a*

salutary restraint against i)otential abuse of money penalty power. This

approach vitiates what might otherwise be a perceived need to protect

against the arbitrariness of an undesirable provision by improperly

pigeonholing it under the criminal law.

D, Supplementation of CHminal Sanctions hy Civil Money Penalties

The decision to select criminal sanctions or civil penalties, or both, is

of consequence.'^ Criminal penalties open an offender to the disgrace

and other disabilities associated with "conviction." In this regard, the

National Commission on Reform of Federal Criminal Laws recently

observed

:

"The great increase of statutory and administrative regulation command-
ing affirmative acts or forbidding behavior not condemned by generally rec-

ognized ethical standards emphasizes the need for discrimination in the use

of the criminal law to enforce .such regulation. T'se of penal sanctions to en-

force regulation involves .substantial risk that a person may be subjected to

conviction, disgrace, and punisliment although he did not know that his con-

duct was wrongful." "

Moreover, the increased demands of procedural aspects of due proc-

ess, the higher standards of i)roof, the re(iuirements as to appointment

of counsel, and other safeguaids surrounding criminal prosecutions in-

dicate that agencies assume substantial (often unconsidered) addi-

tional burdens Avhen they decide to sanction solely under the criminal

law.

Of great importance for present purposes is tlie fact that an admin-

istrative imposition scheme could not be implemented for criminal pen-

alties. As Professor Davis put it, "| o]ne kind of power of adjudication

^ See, e.g., .Taffe 266-73 and cases cited therein.

13 287 U.S. 329, 3,35 (1932).
" It is well settled that both civil and criminal penalties may be imposed for the same

offensive behavior. See, e.g.. United States e.r rel. Marcu.1 v. Hes.H, 3il7 T'.S. 537 (1943) ;

Helveriiig v. Mitchell, 303 U.S. .391 (193S).

In this regard. Professor Gellhorn has advised :

"In the present state of the law, confusion will probably be avoided if conduct

which is to be subject to administrative penalties is not also denounced as criminal and
subjct to the sanctions of the criminal law. but no really persuasive reason argues

against legislative prescription of a whole arsenal of sanctions, to be used cumulatively

or alternatively as the case may be . .
." Gellhorn 285

"National Commission on Reform of Federal Criminal Laws, Final Report
75 (1971).
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which clearly cannot be conferred upon an administrative agency is the

power to determine guilt or innocence in criminal cases." ^^

Federal administrative agencies should prefer civil sanctions to

criminal sanctions as a means of securing compliance with statutory

provisions or administrative regulations. The approach suggested is

that the criminal law should be used selectively and discriminatingly to

deal with only the most serious regulatory offenses or with offenses as to

which other sanctions have failed. In almost all other instances, civil

sanctions {e.g., license revocations, money penalties, injunctions)

should carry the brunt of the regulatory job. This approach was recom-

mended by the National Commission on Reform of Federal Criminal

Laws ^" and is in accord with virtually all serious comment on this as-

pect of the law.^*

A burgeoning number of commentaries have focused on the disad-

vantages inherent in the overcriminalization of the law.^^ Interviews

indicate that many agency administrators now accept the validity of

such views. Criminal enforcement of agency regulations has often

proven costly and ineffective, created undesirably wide areas of discre-

tion, unnecessarily stigmatized defendants who were in no sense moral-

ly reprehensible, and generally, interfered with the operation of the

criminal law. In testifying in favor of H.R. 755 (which would convert

criminal penalties to civil penalties) ,^° Chairman Bentley and General

Counsel Pimper of the FMC made the following points

:

"We feel that if the fine is stiff enough, and if we go after them and we
watch them, as we coukl do imder the suggested changes, that this will be a

greater deterrent, and they are not going to be prone to proceed to violate

the law.

"Although the misdemeanor sections suggest more serious offenses than

those sections that are civil, our regulatory efforts are actually more impotent

in the former. In criminal proceedings the burden of proof is greater, often

causing added delays in correcting a problem that could be handled more

promptly and effectively under less stringent civil procedures." ^

i« 1 Davis § 2.13 at 133 and cases cited therein ; McKay 443-45.

"National Commission on Reform of Federal Criminal Laws, Final Report 75-76

(1971).

"S'ee, e.g., Model Penal Code §1.04 (Proposed Official Draft) and §1.05 at 8-9,

Comment (Tent. Draft No. 2) ; President's Commission on Law Enforcement and
Administration of Jtstice, Task Force Report: the Courts 97-107 (1967);
H. Packer, the Limits of the Criminal Sanction 354-63 (1968) ; Kadish, The Crisis of

Overcriminalization, 374 Annals 157 (1967) ; Kadish, Some Observations on the Use of

Criminal Sanctions in Enforcing Economic Regulations, 30 U. Chi. L. Rev. 423 (1963).

2" See notes 68-70 supra and accompanying discussion in text.

^^ Hearings on H.R. 755 Before the Subcomm. on Merchant Marine and the House
Committee on Merchant Marine and Fisheries, 92d Cong., 1st Sess., ser. 8, at 160, 162

(1971).
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"Mr. Pimper. . . . The 1916 act has been on the books since 1916, that is

54 or 55 years. I, frankly, know of no one who has paid anythng other than

a fine. I know of nobody that has ever—Where anybody has suggested that

he be imprisoned." ^

In similar vein, Professor Herbert L. Packer has observed

:

"Where economic gain is the motive for the infraction and where the

ability to impose significant economic deprivation on the offender exists, it

may well be questioned whether the criminal sanction's contribution offers

value equivalent to cost. To impose criminal standards of procedure and

criminal criteria of proof for the end result of nothing more than a financial

exaction may well be to pay a higher social cost than is necessary. Indeed,

the conventional monetary fine structure of the criminal sanction may limit

the deprivation far beyond what would be possible with a more flexible

public or private damage action. . . . The problem may well be to devise

sanctions that are not overly severe. Monetary exactions are presumably

not too severe. . .
." "

It is clear that Congress and agencies, in many instances, have not

proceeded in an orderly or rational fashion in deciding to enforce

statutorv provisions or administrative regulations solely by the use of

criminal penalties. Unfortunately, this problem has attracted little

task force or scholarly attention.^*

Pait A3 of the recommendation asks each federal agency which ad-

ministers laws that provide for criminal sanctions to review its experi-

ence with such sanctions to determine whether authorizing civil money
penalties as another sanction would be in the public interest.^^ Such

authority for civil money penalties would be particularly appropriate

and generally should be sought where offending behavior is not of a

type readily recognizable as likely to warrant imprisonment.

Indeed, when a regulator}' offense may properly be classified as civil,

paper prohibitions which falsely threaten imprisonment make little

sense. Such prohibitions should generally be repealed because they tend

to create cynicism and indifference in those who are asked to enforce

them and in those to whom they are addressed. Discriminatory en-

forcement becomes a particular danger. Most importantly, where civil

money penalties are an available alternative, criminal cases which in-

variably end in a fine (and not imprisonment) are an expensive and

inefficient exercise in futility, and needlessly debase what should be

the law's most potent sanctioning tool. As Dean Pound observed many
veal's asfo

:

22 /rf. at 167.
23 H. Packer, supra note 117, at .361-62.

2* 8ee Kadish, Some Ohservations on the Use of Criminal Sanctions in Enforcing Economic
Regulations, .30 T'. Chi. L. Rev. 423, 424, 449 (196.3).

25 The Administrative Conference would, of course, work with interested agencies in

making the contemplated review.
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"However impressive the state-declared ideal may be to the contemplative

observer, the spectacle of statutory precepts with penal sanctions, which are

not and perhaps are not intended to be put in force in practice, casts doubts
upon the whole penal code and educates in disrespect for law more than the

high pronouncement can educate for virtue."
^*

Of course, agencies—even when thinking in terms of conversion

—

sliould retain criminal sanctions in appropriate circumstances. For ex-

ample, criminal sanctions should be retained where willful violation of

a regulatory provision would manifest disregard for the health and
safety of others, or where repeated, willful violation occur.^^

IV. An Evaluation or the Present Civil Money Penalties System

A. An Analysis of the Settlement Process

As previously indicated, the vast majority of federal agencies must

be successful in a de novo adjudication in federal district court before

a civil money penalty may be imposed.^* Although this would appear

to create an important role for the courts, in practice the opposite

has been true. Agencies now settle well over 90% of cases by means

of a compromise, remission or mitigation device.^®

The process used at the FAA aptly illustrates hoAv the present

system works. Section 901(a) (1) of the Federal Aviation Act ^° pro-

vides for the imposition of a civil penalty, "not to exceed $1,000"

per violation, against any pei'son who violates certain provisions of

the Act or any rule, regulation or order issued pursuant thereto.

Section 901(a)(2) provides that "any such civil penalty may be

compromised." ^^

Possible violations are investigated by the Flight Standards Service

(FSS) of the FAA, which gives an alleged offender a chance to ex-

plain a questionable occurrence. If imposition of a sanction is thought

desirable, a representative of the FSS and an FAA attorney determine

the type and scope of the sanction to be imposed. Should a money

2» R. Pound, Criminal Justice in America 67 (1930).
^ See note 113 supra.
^ See Section II C supra.
^ Many agencies compromise, remit or mitigate the payment of money penalties pur-

suant to statutory autliority granted specifically to them. This is true, for example, of the

FAA, the NHTSA, the Department of Labor and the IRS. Other agencies (e.g., the

Department of Agriculture, the FMC and ICC) may compromise money penalty claims

pursuant to the terms of the Federal Claims Collection Act of 1966, 31 U.S.C. §§ 951-53

(1970). However, compromises under the Act may only cover claims "that do not exceed

$20,000." 31 U.S.C. § 952(b) (1970) See generally Appendix A, Chart I and accompanying
text infra. For present purposes, no distinction need be drawn as to the uses of the

various devices, and the terms "compromise", "remission" and "mitigation" will often by

used interchangeably.
30 49 U.S.C. § 1471(a) (1) (1970).
3149 U.S.C. § 1471(a)(2) (1970).
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penalty be the sanction selected (as opposed, for example, to an action

for certificate revocation), a "civil penalty letter" is prepared. The
letter advises the aviator (airline or other aviation personnel) of the

alleged violation and typically concludes

:

"In determining an appropriate sanction, we liave taken into consideration

the comments submitted in your letter to use ... as well as information

reecived from. ... In view of the foregoing, but also considering that safety

in air transportation was affected by your violation, we would be willing

to accept an offer in compromise of [a dollar figure is inserted] in full

settlement of this matter. An explanation of the compromise procedure is

enclosed." '"

The explanation indicates that an alleged offender may: (i) "submit

the amount suggested," (ii) "submit additional information,"^ or

(iii) have the "matter decided by the United States District Court." ^*

This process leads to settlements in about 90% of the 750 to 1,000

cases handled by the FAA each year.^^ In addition, almost all of the

remaining 10% of FAA cases, referred to the Department of Justice,

are settled without ever being heard by a couil. The Washington

Counsel for the Aircraft Owners and Pilots Association estimated

that,

"of the thou.sands of civil penalty cases initiated by the FAA. I would

guess that there have been less than half a dozen trials to the Court, and

these are usually where the alleged violator is a substantial company en-

gaged in some phase of aeronautics. I can recall no civil penalty case which

has gone to trial which involves a general aviation pilot or aircraft owner." ''

The FCC uses a process similar to that of the FAA,^^ and of the

more than 1,000 cases handled by it each year only a handful have

ever reached a court. ^^ This pattern appears to continue across the

8" FAA, Handbook for Handling Legal Aspects of FAA Exforce.ment Program,
Appendix 4 at 2 (1968) [hereinafter cited as FAA, Handbook].
^ Tile alleged oflfender is given a choice of submitting the additional Information in

writing or "in person by requesting an informal conference at the Office of the Area
(Regional) Counsel." FAA, Handbook, Appendix 4 at 5.

8* Id. at 5.

^ See Appendix A, Chart II infra.

38 Address by John S. Yodice, Aircraft Owners and Pilots Association Annual Convention,

1967.
37 Section 5(>3(b) of the Federal Communications Act of 1934. 47 U.S.C. § 50S(b)

(1970), provides for a "forfeiture" in "a sum not to exceed .?1,000" per violation (or an

aggregate of $10,000) where a broadcast license violates the terms of its license, a provision

of the Act, or a regulation promulgated under the Act. Other provisions of the Act call for

forfeitures of varying amounts. (See Exhibit I to Appendix A infra.) Section 504(b),

47 U.S.C. § 504(b) (1970), provides for settlement by means of a remission or mitigation

device. Pursuant to the Act, the FCC sends an alleged violation a "Notice of Apparent

Liability" which provides for the following responses: (1) payment, (11) "a detailed

statement of facts and reasons" for cancellation or reduction, and/or (iii) a request for

a personal interview with a representative of the Commission. FCC. Form No. 79.S.

38 According to Professor Gellhorn : "In all the years that the Commission has possessed

authority to proceed In court to collect penalties assessed against alleged violators, how-

ever, it has had to resort to court enforcement only five times." Gellhorn 283.
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board. The CAB, for example, which relies on the same penalty

provision as the FAA,^^ has settled cases for as mucli as $75,000, but

has never referred a matter to the Department of Justice or litigated

a case in court.*°

The reasons for this pattern are obvious. Civil penalty cases gen-

erally involve relatively small amounts of money (an average of less

than $1,000 per case), and most adjudications would require substan-

tial inputs of time and effort, familiarity with specialized vocabularies

and other matters of expertise, and meaningful litigation expense.

Settlements are by no means objectionable per se. Indeed, neither

our administrative nor our judicial system could function without

them." But the quality of the settlements being made under the pres-

ent system is of real concern.

This conclusion may come as something of a surprise. Professor

Jaffe, for example, suggested that

:

"Whether the power is to determine liability or, as with the FCC, merely

'apparent liability' li.e., subject to de novo judicial review] is probably of

little significance."
*^

The most significant finding in this report is that settlements reached

under the present system are, as a rule, substantially inferior to those

that would occur under an administrative imposition system.

B. Critique of the Present System from the Agency Perspective

Interviews with agency administrators indicate that, at times, regu-

latory needs are being sacrificed for what is collectable—i.e., too often

agency administrators are collecting what the traffic will bear.

3» See text accompanying notes 129—310 supra.
*° The IRS indicates that, "during the last 5 years over 98 per cent of all disputed

cases were closed without trial." Treasury, Annual Report 122 (1970).
*^ Of the 80,435 civil cases terminated in federal district courts in the 1970 fiscal year

only 9,449 were terminated after a trial. (See Director of the Administrative Office
OF THE United States Courts, 1970' Annual Report 107, 127 (1971).) Settlements

undoubtedly accounted for a substantial part of the remainder. Of course, of the 15,608

money penalty cases processed by federal agencies in fiscal 1971, well over 90% were

settled. If settlements did not occur, there would probably be no way of absorbing the

additional cases in a system already "being engulfed by a tidal wave of litigation."

Rosenberg, Devising Procedures that are Civil to Promote Justice that is Civilized, 69

Mich. L. Rev. 797, 808 (1971) ; see, e.g., Hufstedler, New Blocl's for Old Pyramids: Re-

shaping the Judicial System, 44 S. Cal. L. Rev. 901 (1971) ; Lumbard. Trial by Jury and

Speedy Justice, 166 N.Y.L.J. 80 at 1 (1971).
*2 Jaffe 114; see Attorney General's Committee 146^7, 174-75. As to certain civil

aeronautics cases, for example, the Attorney General's committee recommended that civil

money penalties be imposed, but "to meet possible constitutional objections," suggested

that "provision should be made for review de novo of the Board's decisions upon appeal

to the Federal district courts." Id. at 174-75. Presumably, the Committee foresaw no

substantial drawback to de novo review.

It should be noted that Professor Jaffe did wisely qualify the statement quoted in

text as follows :

"If resort to the judiciary is tried and turns out to be clumsy, inefficient, or Ineffective,

there is then a good case for administrative penalty powers." Jaffe 114.

493-361 O - 73 - 59
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At the FCC, for example, four bureaus enforcing money penalty

provisions have gone their separate ways. The Common Carrier Bu-

reau and the Broadcasting Bureau serve "Notices of Apparent Liabil-

ity"' *^ and. "unless errors or extenuating circumstances are shown," no

reductions are made. On the other hand, the Safety and Special Radio

Services Bureau and the Field Engineering Bureau invariably reduce

an assessment if a request is made. The difference in approach is in

large part explained by the fact that the first two bureaus usually have

higher penalties at stake, are involved in fewer cases, and have a less

diverse constituency which is generally concerned about retaining

agency good will. Administrators at the latter two bureaus explain

that "we think compliance is best brought about by collecting some-

thing, even if a substantially reduced amount." **

Professor Dalmas Nelson, after studying the remission of money

penalties, concluded : "Apparently the normal mitigated figure, in

much of federal administration at least, is low. often very low, com-

pared with the statutory penalty." *^ Professor Davis has observed

:

"In one year the Bureau of Marine Inspection and Navigation (whose power

is now exercised by the Coast Guard) imposed 1.140 steamship navigation

fines in the aggregate amount of $493,235. which were mitigated to $75,621.

In a typical month motorboat penalties of $68,260 were imposed and were

mitigated to an aggregate of $1,201. The FCC has authority to impose for one

tyi^e of violation a forfeiture of $.500 a day but because of remission or miti-

gation, no such amounts are collected. The usual CAB penalty of $1,000 is

commonly mitigated to about $50 and often remitted altogether." **

Professor Davis took this as a sign of the magnitude of agency discre-

tion, and optimistically concluded that "maximum penalties are al-

ways initially imposed, although Congress could not have intended

such penalties to be collected."
*''

Undoubtedly, Professor Davis is correct about many cases. But inter-

ns jS'ee generally note 136 supra.
" Professor Gellhorn, unaware of these differing approaches to settlement, noted that

during 1969 "962 Notices of Apparent Liability were Issued ; the Commission mitigated

the amount of forfeiture originally proposed In 426 of these 932 cases and remitted

forfeiture altogether in 220 of the remainder." He understandably concluded :

"These figures show considerable readiness to be attentive to licensees' comments
and to weigh additional information that might justify mitigating or remitting

liability." Gellhorn 282-83.

Actually, approximately 80% of the FCCs forfeiture cases are handled by the Safety

and Special Radio Services Burejiu and the Field Engineering Bureau. The remission

and mitigation figures reflect not agency "attentlveness", but rather arbitrary reductions

based on assumptions as to what the two bureaus thought they could collect.

*5 Nelson, Administrative Blackmail: the Remission of Penalties, 4 West Pol. Q. 610,

614 n. 29 (19.51).

" 1 Davis § 4.05 at 251-52.
" Id. at 252.
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views reveal that quite often agencies are accepting settlements that

do not comport with enforcement needs because of a belief that they

have no other choice. Agency administrators explain that unwise set-

tlements are being made because "the Department of Justice presents

an immovable roadblock; we cannot get our cases into court." "^^ There

also appears to be a widespread belief that when cases are referred to

the Department of Justice the settlements made "are too often counter-

productive from the standpoint of an effective enforcement policy."

In short, agencies often feel the need to give ground when obstinate

defendants (usually those who understand and can afford to test the

system) are involved. The Attorney General's Committee observed:

"One who is content to submit a written application for mitigation or remis-

sion is likely to pay a much larger fine than the individual or corporation

which sends a representative to Washington to address argument to the

officials. It is undeniable that pressures substantially affect the ultimate

conclusion." **

The advantage of those who can afford to send a representative to

Washington (or over whom an agency has little leverage) is greatly

enhanced when an agency knows that if settlements are not reached

it may not be able to get its cases into court. Federal agencies obviously

need an effective process for obtaining binding adjudications under

their acts.

An additional reason for creating such a process is the possibility

that "some of the worst offenders," as one agency official put it,

"who are most likely to refuse to settle, may be getting away." ^° Even
when the Department of Justice acts on cases, serious enforcement

problems may be caused by delay. The FAA, for example, recently

protested to the Department of Justice that

:

"In 1970 about 106 such cases were referred to I'.S. Attorneys. Since these

cases involve the question of safety in air transportation or in air com-

merce, and their purpose is the improvement of safety in aviation through

the imposition of remedial sanctions, the prompt and efficient processing

of these cases is of great importance. . . . We have, however, received re-

ports indicating that in a number of cases it has taken an inordinate

amount of time to fi'e complaints and to prosecute cases to their conclusion.

. . . [T]he public interest requires that these cases be handled without

the excessive delays shown in the enclosed examples." ^^

** As to the problems involved In allowing agencies to represent themselves in court,

see n. 25 supra and Section IV D infra.

^Attorney General's Committee 146-47.
^ It should be noted that some of the most innocent of those accused are likely to

refuse to settle too.

^Letter from Charles E. Anderson, Acting General Counsel of the FAA, to Richard

Klelndienst, July 22, 1971.
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C. Critique of the Present System From the Alleged

Offender's Perspective

From the standpoint of the alleged offender, the present system

is unsatisfactory because he will be denied (i) procedural protec-

tions and (ii) an impartial forum, and if he is unaware of the impedi-

ments to agency action, (iii) he may be forced to acquiesce in an

unfair settlement because, paradoxically, of the inappropriateness of

his litigating a case in already overburdened courts.

A review of the FAA's process for handling money penalty cases

(described in "A" above) focuses attention on some of the difficulties

faced by the unaware or unaggressive defendant. Determinations as to

the type and scope of the sanction to be imposed are made by rela-

tively minor officials Avho are often intimately connected with the

investigation and prosecution of the case. Although an informal con-

ference with these officials is available,^^ an impartial forum is not.

Fairness may or may not be a prime consideration; procedural pro-

tections are not offered, and the consciences of pi-osecuting officials

are too often assuaged by rationalizations about an alleged offender's

right to de novo review. ^^ But as Professor Davis correctly put it,

"this justification is usually unreal." ^*

The possibilities for arbitrariness, unnecessary lack of uniformity,

and discriminator}' exercises of discretion are needlessly accentuated

under the present system. By settling an alleged offender forfeits his

right to judicial review.^^ Indeed, there has been virtually no scrutiny

of the present system by either impartial agency or judicial review.

John S. Yodice, Washington (^ounsel to the Aircraft Owners and

Pilot Association, summarized the dilemma as follows

:

"Let's say in this case [i.e., one involving an airman with a bona fide de-

fense] . . . the FAA only charges the airman with one offense. The amount

of the suit he $1,000. The airman must now engage an attorney. In

doing .so, he has already committed himself beyond the amount for which

he could have compromised the civil penalty. Tihen consider also that he

must have his case tried before a judge (or a jury if he wants) who is im-

familiar with aviation and general aviation type operations. The judge and

the jury must be educated to the flight rules and to the language of aviation.

^ See note 1.32 supra.
63 Duririj; Interviews, sngrgestlons for addltion.il safeguards or other reforms were, on

several occasions, rejected almost out-of-hand. and questionable procedures were justified

by references to the availability (certainly, more theoretical than real) of de novo

judicial review.
B* 1 Davis § 4.0.5 at 25.3.

^See, e.g., Gellhorn 280; McKay 445; Nelson, supra note 144, at 610-11. Professor

Gellhorn observed :

"Of course, by applying for mitigation or compromise, the vendor will lose his chance

to litigate the merits of the commission's charges. The mitigation or compromise

device 'thus becomes a kind of administrative blackmail.'
"
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Consider also that the backlog of civil cases in most Districts is

considerable. . . .

"With all those considerations before you, if you were advising this airman,

what would you advise himV My guess is you would advise him to accept

the compromise. ... Is this fair?" ^

Mr. Yodice proposed that ''FAA hearing officers be empowered to

hear and decide civil penalty cases and to propose appropriate penal-

ties,'' but he would then subject their decisions to de novo review in

federal district court. But no reasons are given for perpetuating the

duplication waste, and problems of access inherent in such a system.

Concerned about the plight of defendants, the Task Force on Legal

Services and Procedure of the Second Hoover Commission recom-

mended :

"Congress should look into the feasibility of transferring to the courts cer-

tain judicial functions of administrative agencies, such as the imposition of

money penalties, the remission or compronuse of money penalties . . .

wherever it may be done without harm to the regulatory process." "

But do the bulk of money penalty cases belong in district courts?

In this regard, Professor Gellhorn has pragmatically warned:

"[A] prudent division of law administration labor precludes having every-

thing done personally by a few hundred lifetime judges instead of by many
lesser (possibly even less wise or less sensitive or less scrupulous) officials"

*

D. Opening the Road to the Courts Is Not a Viable Alternative

In his first State of the Judiciary address, Chief Justice Burger

noted "our tendency to meet new and legitimate demands with new
laws which are passed without adequate consideration of the conse-

quences in terms of caseloads" and urged us to "make a choice of prior-

ities.'" ^^ Professor Maurice Rosenberg recommends a "comprehensive

re-investigation of the question v\hicli human disputes belong in the

courts" because "our courts are simply and plainly being engulfed by a

tidal wave of litigation. . . ." '^^ He coimsels

:

"Of course, neither . . . administrative agencies, nor arbitration boards,

nor any other official substitute for court-made dispositions, will be tremble-

free. Still, the effort to de-adversarialize and de-judicialize matters that do

not absolutely re(iuire the full panoply of court processes must be made,

problems or no. . . .

^8 Address by John S. Yodice, Aircraft Owners and Pilots Association Annual Convention,
1»67.

"Commission on Organization of the Executive Branch of the Government,
Task Force Report on Legal Services and Procedure 85 (1955).
M Gellhorn 282.
69 Burger, Tin- State of the Judiciary—1970, 56 A. B.A.J. 929, 9.'?2 (1972).
*> Rosenberg, supra note 140, at 808.
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"We have to withdraw from the judicial process some of the disputes that

now threaten the administration of justice—quantitatively, qualitatively,

and explosively." *^

The Chief Judge of the United States District Court for the South-

ern District of New York recently said that the civil backlog

:

"is the greatest frustration that I have ever encountered." **

Similar cries of anguish have come from judges, professors and prac-

titioners in all parts of the country. ^^ It is in this context that we must

evaluate the claim of money penalty cases for transfer to, access to,

or priority in, the courts.

Other sections of this report describe the wide variety of regulatory

offenses for which civil money penalties may be imposed," and set

forth the number and dollar magnitude of the cases processed an-

nually.^^ For present purposes, it should suffice to repeat that in 1971

seven executive departments and eight independent agencies col-

lected $10,463,622 in 15,608 cases; the dollar magnitude figure is

expected to double or triple and the caseload figure to increase sub-

stantially within the next few years.^^ Adoption of the Second Hoover

Commission's recommendation (to transfer civil penalty cases to the

courts) would obviously create overwhelming problems for federal

district courts already staggering under the weight of over 80,000

civil cases and approximately 9.000 civil trials a year.®^

Moreover, many statutory penalties are $1,000 or less and few have

a maximum as high as $10,000. In 1971, penalties actually imposed

averaged less than $1,000 per case. In 1970, for example (the last year

for which full figures were available), (i) the FCC handled 962 cases

and collected $154,100 (an average of about $160 per case)
;

(ii) the

FAA handled 968 cases and collected $517,316 (an average of about

$535 per case)
;

(iii) the Department of Agriculture handled 1,357

cases and collected $846,550 (an average of about $625 per case) ; and

(iv) the USCG handled 4,368 cases and collected $260,690 (an average

of about $60 per case) .®®

Sound administrative practice requires the Department of Justice

to conserve scant resources and to provide a shield for the courts.

» Id. at 816.
<a 167 N.Y.L.J. 24 at 1 (1972).
•3 See, e.g., C. McGowan, the Organization of .Judicial Power in the United States

(1967) ; Hufstedler, supra note 140; Rosenberg, supra note 140; Lumbard, Trial hy Jury

and Speedy Justice, 166 N.Y.L.J. .SO, at 1 (1971).
»* See Section IIA supra and Exhibit I to Appendix A infra.
•^ See Appendix A, Charts II and III infra.

«« See Section IIB supra.

'"See Director of the Administrative Office of the United States CorRTS, 1970

Annual Report 107, 127 (1971).
•* See Appendix A, Charts II and III infra.
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Manifestly, if it has been an "immovable roadblock" to such civil

penalty cases, it has been so not because of slothfulness but because

other matters clamor for attention. A balanced sense of priorities

precludes requiring district judges, unfamiliar with aviation, to

immerse themselves in the intricacies of flight or airworthiness rules

in cases that involve less than $1,000.

While agencies should be afforded the opportunity to obtain binding

adjudications, and alleged offenders should have the option of obtain-

ing procedural protections and an impartial forum, it would be wholly

unrealistic to respond to these needs by providing for the adjudica-

tion of money penalty cases in the district courts.

V. Recommendation as to an Administrative

Imposing System

A. Rationale for^ and Description of^ the Proposed System

As previously indicated, in 1952 the Legislature of the State

of New York authorized the Superintendent of Insurance to

administratively impose a civil money penalty, not to exceed $1,000,

for willful violation of certain provisions of the Insurance Law.*'^

Professor Bernard Schwartz, commenting on this legislation,

admonished

:

"It is difficult to imagine a statutory provision more repugnant to tiie basic

principles upon which our administrative law is grounded. It violates the

fundamental rule that the imposition of a money penalty is, with us, a

judicial, not an administrative function. The dangers inherent in allowing

administrative authority to extend to the imposition of money penalties

seem clear. . .
." ^

By 1970, in congratulating the legislature for making "a significant

advancement in administrative law by providing for the establishment

of an administrative traffic court in New York City," Professor

Schwartz had the following to say

:

"Too many administrative lawyers continue to think of delegation of

power to administrative agencies in terms of the law of a generation ago.

To be sure, unlimited delegation of power, without any standards at all,

may still present constitutional questions. But the law today recognizes

the need for delegations that probably would have presented serious prob-

<»See Old Republic Life Ins. Co. v. Thacher, 12 NY. 2cl 48, 186 N.E. 2d 554, 234 N.Y.S.

2d 702 (1962). The Department Is concerned about problems similar to those that concern

the FAA, FTC and SEC. It has, for example, broad regulatory responsibility for insurance

agents and brokers, licensing authority, and even rulemaking power and enforcement

responsibilities for "unfair methods of competition" and "unfair or deceptive acts or

practices." N.Y. INS. LAW Ch. 26 (McKinney 1966).
TO Schwartz, 1952 Survey of New York Law—Administrative Law, 27 N.Y.U.L. Rev.

928 (1952).
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lems in the past. . . . Theoretical objections to the delegation of . . . juris-

diction to an administrative agency must yield to the practical necessities

of traflSc enforcement in New York City." "

On May 10, 1971, Constantine Sidamon-Eristoff, the Transportation

Administrator for Xew York City, reported

:

"More and more motorists who in the past systematically broke our park-

ing regulations and then ignored summonses to them are now mailing in

their fines [i.e., civil money penalties] or appear for a hearing. . . . [civil

penalties collected! should exceed by several million dollars the $21.4 million

collected by the Criminal Court in its last full year of jurisdiction. . . ." "

The Parking Violations Bureau of the City of Xew York recently re-

ported that the compliance rate, number of dispositions, and collection

figures have continued to increase since May, 1971.'"

In the federal sphere too, administrative imposition is an idea whose

time has come. Administrative imposition would provide the following

advantages over the present federal system :

1. Cases which now languish on judicial dockets could be adjudicated

quickly, efficiently and at relatively low cost.

2. Unwise settlements (from the standpoint of the public's interest in

deterring or remedying violations of regulatory laws) would be avoided by

eliminating the inhibitions on agencies created by the unavailability of (or

inappropriateness of taking a case to) overburdened courts."* Concomitantly,

the availability of a forum should temper administrative inclinations to-

wards arbitrariness."^

3. Dual and overlapping efforts by an agency and the Department of

Justice would be eliminated.™

"Schwartz, 1969 Survey of New York Law—Administrative Law, 21 Syracuse L. Rev.

389-90 (1970).
" N.Y. Times, May 10, 19T1, at 35, col. 1.

78 Telephone conference with Miss Phyllis Hlrschberg, Parking Violations Bureau,

July 21, 1972.
''* See Section IV B supra.

" Frustrations produced by the present system may well negatively affect—from the

standpoint of fairness—agency personnel. Professor Philip G. Schrag, for example,

recently commented as follows about his experience as director of the Law Enforcement

Division of the New York City Department of Consumer Affairs :

"Those of us who were lawyers were Immensely saddened by this perception

[i.e., of their greater effectiveness when they did not choose to go to court], on a

theoretical level, because a model of law enforcement which we respected did not

work—It let swindlers continue to swindle—and on a practical level, because we
could feel the courts driving us out of the normal channels into a kind of street

warfare.

• ••••••
"We were driven to direct action and to use unpleasant investigative techniques,

by sympathy with the victims of consumer fraud and by what we regard as a

breakdown in the system of civil justice." (Emphasis added.)

Schrag, On Her Majesty's Secret Service: Protecting the Consumer in Xew York City,

80 Yale L.J. 1529, 1597, 1599 (1971).
78 At the hearings on the FMC's H.R. 755 (see notes 66-70. supra), F. Conger Fawcett,

Esq., a representative of various shipping conferences, testified as follows :

"The very intervention of a separate prosecuting Department of Justice . . . which
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4. There would no longer be an opportunity for recalcitrant defendants

(who now will not settle and cannot easily be brought to trial) to escape

the consequences of their improper acts.

5. An alleged offender would, at his or her option, be provided with pro-

cedural protections and an impartial forum in which to present a defense.

No such forum or protection is available as a practical (as opposed to

theoretical) matter now."

6. Fair settlements should be facilitated since neither the agency nor the

alleged offender would be able to premise obstinacy on the inability or

unwillingness of the other to go to court.

7. Cases which are simply inappropriate {e.g., because of their dollar

magnitude and the expertise involved) would be removed from federal

district courts at a time when there is general agreement that we "have

poured more into the courts than they can digest." "* As Judge Hufstedler

recently said, "we have tended to treat every case, whatever its genesis

and whatever its dimension, as if it warranted meticulous discovery, several

bouts of pleading, a pretrial conference, a 12-man jury, full throttle ad-

versary proceedings, and a few reruns. . . . We can no longer indulge our-

selves in those luxurious assumptions." ™

8. Substantial evidence review would be available in the courts of appeals

as an ultimate (though presumably seldom used) protection against abuse.^

An administrative imposition system would, of course, present some

potential for abuse. This led the American Bar Association to resolve

in 1956

:

"That it is the view of the American Bar Association that legislation

authorizing Federal agencies to impose money penalties for alleged violation

of law or regulations should not be authorized as a regulatory device except

upon a most convincing justification and subject to fair procedural safe-

guards, including (1) a clear statutory specification of the offense subject

to the money penalty sanction. (2) provision for adequate and fair proce-

dures, including notice to the accused and opportunity to answer prior to

imposition of the penalty, and (3) other safeguards to avoid an agency

the Commission Cliairman decried in her recent testimony before your Committee
on H.R. 755, in fact serves a vitally necessary function, in providing a buffer against

such arbitrary treatment in the penal phase-—Justice often refusing to prosecute . . .

where the agency's own ardor has been deeply cliarged." Hearing on H.R. 755 Before

the Subcomm. on Merchant Marine and the House Committee on Merchant Marine
and Fisheries, 92d Cong., 1st Sess., ser. 8 at 174 (1971).

iAt issue is whether this type of "buffer," with all of the waste and inefficiency obviously

involved, makes sense given the availability in an administrative imposition system, of an

impartial forum and circuit court review.
" See Section IV C supra.

" Hufstedler, supra note il40, at 906.

™7rf.

*> The crisis (in terms of bulging dockets) facing appellate courts is even more serious

than that facd by district courts. See Hufstedler, supra note 140, at 908-11 ; 166 N.Y.L.J.

108 (1971) (article entitled "Panel to Study 'Crisis' Facing Appeal Courts"). Given the

amount of money usually involved, it is doubtful that many litigants (who avail them-

selves of an impartial agency proceeding) will appeal to a circuit court. Nevertheless, If

such steps proved warranted, equitable disincentives to appeal could be built into the

system. Cf. Hufstedler, supra note 140, at 914-15 ; Rosenberg, supra note 140, at 817-20.
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prejudgment of guilt and the imposition of double penalties for same offense

and to afford opportunity for a hearing. . .
." "^

The reasons set forth in Sections III and IV supra provide more

than "convincing justification" for the administrative imposition of

civil money penalties, but without doubt, fair procedural and other

safeguards should be devised. The administrative imposition system

proposed herein would, at the option of either party, provide for an

adjudicative proceeding, on the record, pursuant to Sections 5-8 of

the Administrative Procedure Act.^^ Agencies are urged to adopt

rules of practice which will maximize the possibility of securing just,

inexpensive, and speedy adjudications.*^

An agency's decision would be final unless appealed within a stip-

ulated number of days. Appeals would be taken to a United States

(^ourt of Appeals, and an agency's decision would be sustained if sup-

ported by substantial evidence.** If necessary, an agency or the De-

partment of Justice would be able to bring a ''collection proceeding"

(in which the merits of its decision would not be open to challenge)

i]i federal district court; other collection techniques could be made

available.*^

Such an adjudicative proceeding would, of course, provide the usual

safeguards against the commingling of adversarial and decisional

functions.*® Notice, opportunities to answer prior to imposition of a

penalty, provisions precluding prejudgment, provisions providing for

impartial hearings and for the presence of counsel, and other safe-

guards, would be provided under the Administrative Procedure Act.

As indicated, substantial evidence review would be an ultimate,

though presumably seldom used, protection against abuse. *^ As Profes-

sor Jaffe observ^ed

:

"This function may be patently exercised only spasmodically hut its avail-

ability is a constant reminder to the administrator and a constant source of

assurance and security to the citizen."
**

a 81 A.B.A. Rpp. 384-85 (1956) ; see 8 Ad. L. Bull. I) (1956) : 7 Ad. L. Bull. 220-21

(1955) ; Murphy, Money Penalties—An Administrative Sirord of Damocles, 2 Santa Clara

Lawyer 113, 133 (1962).
»2.T U.S.C. 5 .5.")4-r)7 (1970).
w In this repard, agencle.s should consider affording alleged offenders the option of

choosing "summary proceedings" or other time-saving and expense-saving techniques.

** See Part B2(c) of the recommendation annexed to this report.

* See Section VII infra.

^ See W. Gellhorn & C. Byse, Administrative Law 877-88 (5th ed. 1970).

^ See note 179 supra.
88 Jaffe 325 : see McKay 448.

As previously indicated, Congress recently gave the Department of Labor and the

OSHRC the power to administratively Impose civil money penalties under the Occupa-

tional Safety and Health Act of 1970, 29 U.S.C. §651 et seq. (1970). The imposition

scheme basically works as follows :

1. the Secretary of Labor promulgates occupational safety and health standards, 29

U.S.C. S 655 ;

2. persons "adversely affected by a standard" may, in a United States court of appeals,
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Whenever possible, clear statutory or administrative specification

of offenses should, of course, be provided. This should not be a prob-

lem because the offenses for which administrative imposition is being

recommended are normally considered in a substantial number of cases

(and, therefore, are probably relatively well defined) each year.

Standards should be formulated to guide administrative discretion.

Given the amount of recent writing on this subject, there is no need to

repeat the many valid arguments for guides to discretion here.^® Spe-

cial efforts should, however, be made to specify offenses for which only

civil money penalties, or lesser sanctions, could be applied. This would

go far towards preventing agency personnel from foi'cing inequitable

settlements by using the threat of more potent sanctions as an unfair

"blackjacking" device.

To the extent that the present system pro^ddes for settlements by

means of remission, mitigation and compromise devices it should be

retained. In the great majority of cases formal adjudication would be

a meaningless and needless step.^ Of crucial importance, however, is

the fact that under an administrative imposition system, fair settle-

ments should be greatly facilitated since neither side would be able to

premise obstinacy on the inability or unwillingness of the other to go

to court.

All evidence points to settlements or uncontested assessments tak-

ing place under an administrative imposition system at about the same

rate as they take place at an agency level now. Under the Occupational

Safety and Health Act of 1970,^^ for example, 7,450 citations were

issued, and $512,067 assessed, during the first five months of the 1972

fiscal year; fewer than 5% of these citations were contested by a re-

quest for a hearing before the OHSRC. Similarly, about 90% of the

seek judicial review ; the "determinations of the Secretary shall be conclusive if supported

by substantial evidence in the record considered as a whole," 29 U.S.C. § 655(f) ;

3. if, after an inspection or investigation, the Secretary believes a violation has

occurred, "he shall with reasonable promptness issue a citation to the employer" ; In

addition, he shall "notify the employer by certified mail of the penalty, if any, proposed

to be assessed" (penalties of up to $10,000 may be assessed), 29 U.S.C. §§ 658-59(a) ;

4. an employer has 15 working days to contest the "citation or proposed assessment of

penalty" ; if he falls to do so, "the citation and the assessment, as proposed, shall be

deemed a final order of the Commission and not subject to review by any court or agency,"

29 U.S.C. § 659(a) ;

5. if an employer contests a citation or proposed assessment, the OSHRC "shall afford

an opportunity for a hearing" and "thereafter issue an order, based on findings of fact,

affirming, modifying, or vacating the Secretary's citation or proposed penalty, or directly

other appropriate relief;" unless appealed to a court of appeals, the OSHRC s order becomes

"final thirty days after its issuance," 29 U.S.C. § 659(c) ;

6. the findings of the OSHRC "with respect to questions of fact, if supported by sub-

stantial evidence on the record considered as a whole, shall be conclusive," 29 U.S.C. § 660.

^ See, e.g., K. Davis, Discretionary Justice (1969) ; Davis §2.00-5 (Supp. 1970) ;

A. SoFAER, THE Change-of-Status Ad.iddication : A Case Study of the Informal
Agency Process 106-50 (1971).

'o See Nelson, supra note 144, at 619.
•1 See note 187 supra.
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money penalty cases involving; the disciplining of insurance brokers

(81 of 92 cases in 1969-70) were settled by the Department of Insur-

ance of the State of New York without a hearing ever being held.^^

Enforcement officials at the FAA and FCC predict that only a small

percentage of penalty cases would require adjudications under their

acts.^^

Administrative imposition should bring fairer, not fewer, settle-

ments. This should be our main concern.^*

The initial responses of agnecy personnel and members of the bar

to this proposal have been encouraging.^^ For example, aside from

expressions of fear about ''commingling of functions," the administra-

tive imposition idea received unanimous support in six interviews

with prominent members of the aviation bar.^*'

B. Administrative Imposition Zander the Evaluative Criterion

Part B of the recommendation sets forth the following "evaluative

criterion," which identifies factors whose presence tends to commend

the imposition of civil money penalties by agencies themselves

:

"(a) a large volume of cases likely to be processed annually;

(b) the availability to the agency of more potent sanctions with the

resulting likelihood that civil money penalties will be used to moderate an

otherwise too harsh respcmse

:

(c) the imi)ortance to the enforcement scheme of speedy adjudications;

(d) the need for specialized knowledge and agency expertise in the re-

solution of disputed issues

;

(e) the relative rarity of issues of law (e.g., statutory interpretation

i

which require judicial resolution :

82 This information was obtained during a survey conducted during the spring of 1971.
83 This pattern of settlement (or uncontested payment) is not inconsistent with patterns!

In other areas of the civil law. .Tudpo .T. Edward Lumbard recently noted :

"In civil cases, only about 10 per cent actually go to trial—somewhat more than 10

per cent for accident claims and somewhat less than 10 per cent for commercial

disputes."

Lumbard, Trail hy Jury and Speedy Justice, 166 N.Y.L.J. 80 at 1 (1971) ; see Director

OF THE Administrative Office of the Ignited States CofRTS, 1970 Annual Report

107-27 (1971).
8* See note 140 supra. Of course, limitations may be placed on an agency's ability to

settle, or special review procedures may be put into effect, in circumstances which justify

insulating an agency from undue pressures.

86 Similarly, several interviews with interested members of the bar of the State of New
York indicated general satisfaction with the way the Department of Insurance's admin-

istrative imposition scheme Is working. (See geuernlhj note 168 supra.) Staff attorneys at

the Department of Insurance praised the speed, efficiency and flexibility with which they

could work. Agency hearings, for example, were said to make sense because "we all speak

the same language and don't have to stop and explain to a layman what an unearned

premium reserve Is."

8« It should be noted that these views were "tentatively" given and, of course, only six

interviews were involved.
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(f) the importance of greater consistency of outcome (particularly, as

to the penalties imposed) which could resu't from agency, as opposed to

district court, adjudications; and

(g) the likelihood that an agenc.v (or a group of agencies in comhination)

will establish an impartial forum in which cases can he efficiently and fairly

decided."

Of great importance is the recommendation in Part B that :

"Considerations such as those set forth above .should he weighed heavily

in favor of administrative imposition when the usual monetary penalty for

an offense or a related series of offenses would be relatively small and

shou'd normally be decisive when the penalty would be unlikely to exceed

.$5,(X)0. However, the benefits to be derived from civil money penalties, and

the administrative imposition thereof, should shcmld also be considered when

the penalties may 1 e re'atively large."

The seven factors set forth will, of course, often raise competing

considerations ; it will be unusual for each of them to point the same

way. No a priori weights can be attached to the factors. The im-

portance attached to any one of them must be a product of contextual,

not conceptual, analysis.""

The $5,000 referred to in the above-quoted paragraph (half the

amount which usually must be in controversy in federal courts "*)

is an essentially conservative figure meant to cover cases which are so

small that they cleaily do not belong (and under the present system

cannot be feasibly tried) in district court. The FAA, FCC, Coast

Guard, and probably a majority of agencies now processing a sub-

stantial number of money penalty cases, would be affected by this

"normally . . . decisive" factor.""

Some examples may help to demonstrate the uses to which the

evaluative criterion may be put. As previously indicated, the SEC's
Advisory Committee on Enforcement Policies and Practices recently

suggested that.

"the availability of money penalties would provide the Commission with

substantially greater flexibility in fashioning a suitable remedy in . . .

[broker-dealerl proceedings." ^

For the reasons stated in Section III A supra^ there is much to

recommend this view.- If the SEC agi-ees, it would then address

^ The evaluative criterion does not, of course, provide an all-inclusive list of relevant
factors. It is possible, In any given case, that unmentioned matters will prove of pivotal

concern.
»8 28 U.S.C. §§ 1331-.32 (1970).
99 See Appendix A, Charts II and III infra.

1 See note SO supra and acconipan.vinff text.

* Indeed, as the SEC's Advisory Committee noted, self-regulatory organizations in the

securities industry have been using money penalties for many years. (See note 80 8vpra).

In 1970, for example, the National Association of Security Dealers (NASD), handled 440
complaints, imposed 311 penalties, and collected approximately $500,000. See NASD,
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itself to whether such penalties should be administratively

imposed.

This is one of those unusual instances in which almost every-

thing points to administrative imposition. Many cases will be

processed, and the usual monetary penalty is unlikely to be very

substantial.^ The SEC already has the power to suspend or revoke

a broker's license, and therefore, money penalties will probably

be used to moderate what might otherwise be too harsh an agency

response. Speed is important and expertise will undoubtedly be

involved. The regulations, in an area of this type, should be rela-

tively clear, and consistency of application (particularly, as to the

penalties imposed) is a significant concern. The SEC has long

had an efficient and fair process for handling a variety of regula-

tory cases.

On the other hand, the use of civil money penalties in the SEC's
Rule lOb-5 * area would be highly desirable, but it is doubtful

that administrative imposition should take place. Civil money
penalties would be desirable because, in many instances, would-be

violators of Rule lOb-5 are not now being deterred. The problem

is that an insider who is caught improperly profiting from the use

of material information is placed in no worse a position than the

honest man who refuses to act.

The landmark Texas Gulf Surphur case ' illustrates the point

well. Insiders were found to have purchased stock and profited

"on the basis of material inside information . . . while such in-

1970 Annual Report (1971). The NASD may Impose penalties of up to $5,000 for a single

violation. See NASD, M.^ndal Paragraph 3011 (1971). The New Yorls Stoclc Exchange
may Impose "a $25,000 fine for Individuals and a $100,000 fine for member firms." 168
N.Y.L.J. 13 at 1 (1972).

3 As note 200 indicates, the NASD alone imposed 311 penalties and collected $500,000 (an
average of about $1,600) in 1970.

* Rule lOb-5 reads as follows :

"It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any facility

of any national securities exchange,
(a) To employ any device, scheme, or artifice to defraud,

(b) To maice any untrue statement of a material fact or to omit to state a material

fact necessary in order to maice the statements made, in the light of the circumstances
under which they were made, not misleading, or

(c) To engage in any act. practice, or course of business which operates or would
operate as a fraud or deceit upon any pesron, in connection with the purchase or sale

of any security."

17 C.F.R. § 240.10b-5 (1970) : see Section lOb of the Securities and Exchange Act, 15

U.S.C. I 78(b) 1970.

^SEC v. Texas Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 1968), cert, denied, 394 U.S.

976 (1969) : see W. L. Gary. Corporations 712-98 (4th unabridged ed. 1969) : 6 L. Loss,

SEcrRiTiEs Regulation (Supp. 1969) ; Ruder, Texa.<i Gulf Sulphur—The Second Round:
Privity and State of Mind in Rule lOb-5 Purchase and Sale Cases, 63 Nw.U.L. Rev. 423

(1968).
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formation remained undisclosed." ^ At the SEC's request, the dis-

trict court required the insiders to disgorge their profits. The

payments were to be held in escrow for five years.

"subject to disposition in such manner as the court might direct upon appli-

cation by the SEC or other interested person, or on the court's own motion.

At the end of the five years any money remaining undisposed of would be-

come the property of TGS. To protect the appellants against double liability,

any private judgments against these appellants arising out of the events of

this case are to be paid from this fund." ''

But only the wrongdoers' profits are disgorged—hardly a disincen-

tive for those who may cynically (and realistically) hope to avoid

being caught.* Although the point is not settled, the Second Circuit

has not allowed punitive damages to be imposed under Rule lOb-5.^

A penalty equal to 50% or 100% of the recovery, in addition to the

restitution of profits, would certainly provide a needed deterrent

effect. The IRS has successfully used similar penalties for many
years ;

" the SEC should seek authority to adopt this sanctioning

approach.

But this does not mean that such penalties should be administra-

tively imposed. The need for substantial monetary penalties, the fact

that such a penalty would often be the most potent sanction available

to the SEC, the relatively small role to be played by expertise, and
the lack of clarity in the substantive law, cut sharply against adminis-

trative imposition. Moreover, since private actions will often be filed

in district courts, administrative imposition might lead to duplicative

or fragmented proceedings."

In other circumstances, the size of the penalty (e.g., consider the

FCC's proposal to impose a penalty "not to exceed $250,000" ^^) or the

willingness of an agency to establish an impartial forum might be of

»8EC V. Texas Gulf Sulphur Co., 401 F. 2d 833, 839-40 (2cl Clr. 1968), cert, denied, ,394

U.S. 976 (1969).
''SEC V. Texas Gulf Sulphur Co., 446 F.2d 1301, 1307 (2d Clr. 1971), cert, denied,

404 U.S. 1005 (1971).
* The SEC may also bring administrative proceedings against broker-dealers, and seek

injunctions and criminal sanctions under Rule lOb-5. See W. L. Cary, supra note 202, at
790. However, Rule lOb-5 applies to "any person" (not just broker-dealers), injunctions
are often ineffective, and In the situation described In text, it is most unlikely that
criminal sanctions would be applied.

"See Green v. Wolf Corp., 406 F. 2d 291 (2d Clr. 1968), cert, denied, 395 U.S. 977
(1969) ; Globus v. Law Research Service, Inc., 418 F. 2d 1276 (2d Clr. 1969), cert, denied,
397 U.S. 913 (1970) ; deHass v. Empire Petroleum Co., 435 F. 2d 1223 (10th Cir. 1970).
But see Hecht v. Harris, Upham d Co., 283 F. Supp. 417 (N.D. Cal. 1968) (dictum).

1° See notes 47, 98-100 supra and accompanying text.

" Cf. In the Matter of Investors Management Co., Sec. Exch. Act. Rel. No. 9267 (July 29,
1971) (involving censure by the SEC of institutional investors under Rule lOb-5) ;

Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., Civil No. 70-3653 (S.D.N.Y.
1972) (same issues as in the SEC's censure case involved in private damage action).
" See note 59 supra and accompanying text.
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particuler concern. Again, this is preeminently an area for balanced,

pragmatic analysis.

VI. The Coxstitutional Framework Pursuant to Which Civil

Money Penalties May Be Administratively Imposed

A. Delegation of Power to Administrative Agencies Which Ha^
Traditionally Been Exercised by Congress or the Courts

The de novo review system appears to have been conceived as a harm-

less way of "avoiding all constitutional doubts" about administrative

imposition. ^^ But, as Section IV supra demonstrates, the negative con-

sequences resulting from use of the de novo device are too serious to

warrant further delay in the implementation of administrative impo-

sition. Certainly, this is true when the "constitutional doubts'" are based

on vague and no longer plausible suppositions.

The "avoiding all doubts" approach attained prominence through

the report of the Attorney General's Committee on Administrative

Procedure.^* Professor Gellhorn noted that the "Committee did not

spell out the exact nature of the 'doubts about constitutionality,' '' but

he found some reasoning in the Committee's monograph concerning the

Bureau of Marine Inspection and Xavigation,^^ which said

:

"Such doubts might arise from the circumstance that money penalties have

traditionally been imposed by courts, so that such imposition might be re-

garded as a 'judicial function' which could not validly be transferred to an

administrative agency.'

"

Professor Gellhorn commented that this "is an example of what Justice

Holmes had in mind when he remarked that sometimes a page of his-

tory is worth more than a volume of logic."
^'

But the history of what courts do when faced with the issue (as well

as a volume of logic) is on the side of administrative imposition. In a

variety of settings, over a period of many years, administrative imposi-

tion has been consistently upheld in the federal courts.

In 1909, in Oceanic Steam Navigation Company v. Stranahan}^ the

Supreme Court reviewed an immigration statute that required ship

owners to pay the collector of customs $100 for each case in which the

Secretary of Commerce and Labor determined that an alien has been

^3 JAFFE 114 ; see Attorney General's Committee 147.

" See Attorney General's Committee 146-47.
1" Gellhorn 281 n.39.

"Monograph of the Attorney General's Committee on Administrative Procedure,

Department of Commerce. Bureau of Marine Inspection and Navigation, S. Doc. No.

18R, Part 10, 76th Cong., .3d Sess. 29 n.29 (1940).
^1 Gellhorn 281 n.39.

«214 U.S. 320 (1909).
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brought into the United States "afflicted Avith a loathesome or with a

dangerous contagious disease," which might have been detected by a

medical examination at the time of embarkation. The statute also pro-

vided that "no vessel shall be granted clearance papers while any such

fine imposed upon it remains unpaid. . .
." ^^ The Court, in upholding

the Secretary's exercise of adjudicative power, said

:

"In accord with this settled judicial construction the legislation of Con-

gress from the beginning, not only as to tariff but as to internal revenue, tax-

ation and other subjects, has proceeded on the conception that it was within

the competency of Congress, when legislating as to matters exclusively within

its control, to impose appropriate obligations and sanction their enforce-

ment by reasonable money penalties, giving to executive officers the power to

enforce such penalties without the necessity of involving the judicial power."

".
. . [I]f Congress has deemed it necessary to impose particular restric-

tions on the coming in of aliens, and to sanction such prohibitions by penal-

ties enforcible by administrative authority, it follows that the constitutional

right of Congress to enact such legislation is the sole measure by which its

validity is to be determined by the courts." ^

In Lloyd Sdbaudo Societa v. Eltlng?'^ where issues similar to those in

Stf'anahan were presented (penalties had, however, increased tenfold

to $1,000 per violation in the interim). Justice Stone rejected a steam-

ship company's argument that "imposition of the fines by administra-

tive action is a denial of due process unless opportunity is afforded at

some stage to test their validity in court by a trial of the facts de novo^^''

and held

:

".
. . due process of law does not require that the courts, rather than

administrative officers, be charged, in any case, with determining the facts

upon which the imposition of such a fine depends. It follows that as the fines

are not invalid, however, imposed, because unreasonable or confiscatory in

amount, which is conceded. Congress may choose the administrative rather

than the judicial method of imposing them." "

Similarly, in Elting v. North German Lloyd^'^ Justice Stone upheld

the administrative imposition of a money penalty because the "Secre-

tary gave respondent a hearing and acted on substantial evidence"

and, therefore, "we cannot say that the discretion which, under the

statute he alone may exercise, was abused."

In other areas, whenever the administrative imposition issue has

been raised, federal courts have resolved it the same way. As previ-

» Id. at 332.
20 U. at 339-40.
« 287 U.S. 329 (1932).
^ Id. at 335. Professor Davis has correctly suggested that the immigration cases cannot

be distinguished because of language in the opinions as to Congress' "plenary power"

in the area because "the Court has said that 'the power of Congress over interstate com-

merce is plenary.' " 1 Davis § 2.13 at 136 ; see United States v. Wrightwood Dairy Co.,

315 U.S. 110, 119 (1942). The interstate commerce clause is, of course, the source from

which much of agency power is derived.

« 287 U.S. 324, 328 (1932).

493-361 O - 73 - 60
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ously indicated, in Helvering v. Mitchell^ Justice Brandeis held that

the lES could impose a $364,354.92 civil penalty because "the deter-

mination of facts upon which liability is based may be by an

administrative agency instead of a jury. . . .
" " Federal courts have

upheld the authority of the Postal Service to administratively impose

civil money penalties for many years.^^

In N. A. Woodioorth Co. v. Kavanagh ^^ what was, in effect, a civil

money penalty was held a proper method of enforcing economic

regulations. Pursuant to the AVage Stabilization Act of 1942, an execu-

tive order, and various regulations, the National War Labor Board

(NIVLB) was empowered to conduct hearings to determine whether

improper wages were paid under applicable laws and rules. If so,

the NWLB could direct the IRS to disregard the wages paid the

employees involved for purposes of calculating the employer's tax

deductions. The NIVLB could reduce penalties as a result of "extenu-

ating circumstances . . . [and] other pertinent considerations"; its

findings were "conclusive upon all executive departments and agencies

of the Government." ^'^

The NIVLB found "extenuating circumstances" in N.A. Wood-
worth's case and reduced the civil money penalty it imposed. Plaintiff,

N.A. Woodworth Co., paid its tax deficiency under protest and brought

suit "for $80,614.62, the adjusted deficiency" plus interest. ^^

The district coui-t said that it had "no right to review and redeter-

mine questions of fact considered and lawfully determined by an ad-

ministrative authority ,"2" and held

:

"It is well settled that Congress has the power to provide civil sanctions as

an aid to effecting its purposes in fields in which it has constitutional power

to act . . . and. further, that it can delegate that power to administrative

agencies. ... In view of the broad power to provide civil sanctions resident

in Congress, the sanction invoked against plaintiff by the War Labor Board

is not violative of the Federal Constitution."^o

»« 303 U.S. 391, 402 (1938) ; see notes 96-100 supra and accompanying text.

26 See Allman v. United States, 131 U.S. 31, 35 (1889) ; Great Northern Ry. v. United

States, 236 F. 2d 433, 443-44 (8th Cir. 1916)

.

29 102 F. Supp. 9 (E.D. Mich. 1952), a^'d, 202 F. 2d 154 (6th Clr. 1953).

!"7d. at 11.

»8 Id. at JO.

»/d. at 12.

«> Id. at 13^14 ; see Gellhorn 274.

The district court also rejected the applicability of Crowell v. Benson, 285 U.S. 22

(1932), a ease In which the Supreme Court authorized a trial de novo on certain "consti-

tutional" and "jurisdictional" facts, and indicated "its doctrine is ai)plicable only to cas»»s

involving private controversies and not those in which the Government is itself a party."

102 F. Supp. at 12-13. The moribund Crowell doctrine has been extensively criticized,

limited and disregarded, and should be of no concern to us here. See, e.g., Estep v. United

States, 327 U.S. 114, 142 (1946) (Justice Frankfurter concurring) ; Morrison-Knudson

Co. v. D'Leary, 288 F. 2d 542 (9th dr.), cert, denied, 368 U.S. 817 (1961) ; 4 Davis

§ 29.08 at 156-160 ; Jaffe 636-48.
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The decision was affirmed by the Sixth Circuit "for the reasons and

upon the grounds stated in the opinion of the District Court.'' ^^

Congress recently i-eaffirmed its belief in the constitutionality and

rationality of administrative imposition when it enacted the Occupa-

tional Safety and Health Act of 1970/^2 Although a few generally old

and unpersuasive state cases exist which question administrative im-

position,^'' every case decided by federal courts points the other way.

The leading commentators in the field, Professors Davis, Gellhom and

JafFe agree, as Professor Gellhom put it, that the "arguments against

administrative imposition of money penalties are not very strong." ^*

Given (i) the problems inherent in the present system,^^ (ii) the

advantages to be derived from administrative imposition of civil

money penalties,^" (iii) the safeguards against arbitrary exercises of

power that can be provided," and (iv) the fact that agencies often al-

ready exercise far greater administrative power (e.g. the power to sus-

pend or revoke licenses) over their constituencies, it is hardly con-

ceivable that federal courts would beat a precipitous retreat from their

salutary precedents now.

81202 F. 2d 154 (6th Clr. 1953). Professor Gellhom commented as follows on the

"quantitative significance" of the ^. A. Woodworth Co. decision :

"During 1044 and 1945, the years here involved, the National War Labor Board's

regional office for New York and Northern New Jersey closed 781 enforcement cases

involving potential disallowances. The disallowances amounted to $2,012,729.58. This

may be compared with the figure of $1,249,835.30, which represents the total of fines

assessed in all types of criminal cases during 1945 by the very active United States

District Court for the Southern District of New York." Gellhom 274-75.

In Allen v. Grand Central Aircraft Co., 347 U.S. 535 (1954), the wage stabilization

program, established under the Defense Production Act of 1950 (which was similar to

the program in effect in the N. A. Woodworth case), was challenged under claims that

the Act did not authorize the President to set up the program, and that the Act and

proceedings thereunder were unconstitutional because of improper delegation, depriva-

tion of jury trial, and violation of due process. Id. at 536-37, 553 n. 22.

The Supreme Court decided that the Act authorized the wage stabilization program,

but refused to consider the constitutional claims because of plaintiff's failure to exhaust

administrative remedies. Id. Professor Davis explains the result as indicating

:

"[T]he Court thought it practically desirable to settle the doubts about validity of

the wage stabilization program under the statute and that the Court did not feel

inclined to bother with the somewhat implausible arguments asserting unconstitu-

tionality." 3 D.wis § 20.04 at 79 (emphasis added).

Professor Jaffe finds this "a coherent and persuasive reason . . . for the way the case

was decided." Jaffe 440.
22 29 U.S.C. §651 et seq. (1970) ; see notes 72, 187 supra and Appendix A, Chart I;

cf. Lance Roofing Co. v. Hodgson F. Supp. (N.D. Ga. 1972) (constitutional challenges to

the Act dismissed because of plaintiff's failure to exhaust administrative remedies).

33 See, e.g.. State ex rel. Lanier v. Vines 274 N.C. 486, 164 S.E. 2d 161 (1968) ;
Reid v.

Smith, .375 111. 147, 30 N.E. 2d 908 (1940) ; Tite v. State Tax Comm'n, 89 Utah 404,

416-18, 57 P. 2d 734, 740-41 (1936) ; Davis v. State, 190 S.W. 436 (Ark. Sup. Ct. 1916).

But see, e.g., Wj/coff Co. v. Public Serv. Comm'n, 13 Utah 2d 123, 369 P. 2d 283 cert, denied,

371 U.S. 819 (1962) ; Old Republic Life Ins. Co. v. Thacher, 12 N.Y. 2d 48, 186 N.E. 2d

554, 234 N.Y.S. 2d 702 (1962). See generally 1 Davis §§ 2.12-13 (1970 Supp.) ; Gellhom

272-76.
»* Gellhorn 285 ; see 1 Davis §§ 2.12-13 : Jaffe 109-14.

*5 See Section IV supra.
3« See Section V supra.

^ See Sections III C and V supra.
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Other more general arguments about excessive delegations of legisla-

tive power {e.g.. allowing agencies to prescribe conduct by rulemak-

ing) or judicial power need not long detain us here.^* Professor

Gellhorn has observed:

"Legislation authorizing administrators to promulgate rules or to ad-

judicate specific cases is commonplace. Rarely do contemporary courts hear

serious argument that the legislature has improperly transferred its own law-

making responsibility. . . . Abstract doctrine about the distribution of gov-

ernmental powers has been reshaped by practical necessities." ^

Judge Harold Leventhal recently upheld the constitutionality of the

delegation of authority to the President "to issue such orders and regu-

lations as he may deem appropriate to stabilize prices, rents, wages and

salaries" (under the Economic Stabilization Act of 1970) because,

"we cannot say that in the Act before us tliere is such an absence of stand-

ards that it would be impossible to ascertain whether the will of Congress

has been obeyed." ""Q

In the course of his opinion, Judge Leventhal observed

:

"Given a legislative enactment, there have not been any Supreme Court rul-

ings holding statutes unconstitutional for excessive delegation of legislative

power since the Panama Refining and Schechtcr cases invalidated provisions

of the National Industrial Recovery Act of 1933."

"Schecliter has fairly been described as a ruling that administered 'the hem-

lock of excessive delegation' in a case of 'delegation run riot.' We think the

extremist pattern then before court cannot fairly be analogized to the anti-

inflation statute . . . before us for consideration." "

Similarly, Professor Davis has noted as to judicial power:

"The Supreme Court of the I'nited States has never held that judicial power

has been improperly vested in an agency, although the question has come up

in [many] cases. . .
." "

Under modern cases, once the principle of administrative imposition

of penalties is accepted, it appears clear that such delegation should

not be invalidated because other delegations {e.g., to prescribe conduct

by rulemaking) are also involved. Of course, as Section V supra indi-

cates, Congress should specify regulatory offenses or provide clear

guidelines for agencies, whenever possible; to the extent practical, it

should also provide guidance to those who must make decisions about

the severity of the penalties to be imposed. The Occupational Safety

^ Exchided from this discussion is the issue of delegations of authoritj- to impose
variable money penalties, which is considered in Section VI B infra.

39 Gellhorn 26.5.

*» Amalgamated Meat Cutters v. Connolly, 337 F. Supp. 737, 745, 747 (D.D.C. 1971).
" Id. at 762-63.
"1 Davis § 2.12 at 131.
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and Health Act of 1970 provides a good example of how this may be

done.^^ But these are suggestions for sound policy and not inflexible

strictures in the absence of which legislation is bound to fall. As Dean

McKay put it, "concern for the welfare of the administrative process"

comes today "more from its friends than its foes. Almost gone are the

issues of that earlier day having to do with delegation of power and

separation of powers, long the refuge of unfriendly critics." ^*

B. Variable Penalties^ Jury Trials^ and Other Constitutional Issues

Professor JafFe asked "wliether an administrative officer can admin-

ister a flexible penalty" and indicated that there "are very few cases

dealing with a flexible penalty and one of these [a state case] holds it

invalid." ^^ But federal cases, the leading commentators, and good sense

^^ See notes 72, 187 supra. The Act, for example, provides the following guidance as to

the severity of penalties :

"(i) The Commission shall have authority to assess all civil penalties provided

in this section, giving due consideration to the appropriateness of the penalty with

respect to the size of the business of the employer being charged, the gravity of the

violation, the good faith of the employer, and the history of previous violations.

(j) For purposes of this section, a serious violation shall be deemed to exist in a

place of employment if there is a substantial probability that death or serious physical

harm could result from a condition which exists, or from one or more practices, means,

methods, operations, or processes which have been adopted or are in use, in such

place of employment unless the employer did not, and could not with the exercise

of reasonable diligence, know of the presence of the violation." 29 U.S.C. § 666

(i)(j) (1970).

"McKay 442.
*5 Jaffe 112. Professor Jaffe was referring to Tite v. Staie Tax Comm'n, 89 Utah 404,

57 P. 2d 734 (1936), where the Supreme Court of Utah held unconstitutional a statute

authorizing the state tax commission to impose a penalty of not less than $10 nor more
than $299 for failure to affix revenue stamps on cigarette packages. The court said :

"Giving to the tax commission the power to determine its own judgment the

amount of the penalty was a legislative function which could not be delegated. It is

not the power to enforce or apply a law, but the power to make a law for each

particular case, to determine in its judgment the amount of a penalty. . . . The in-

firmity ... of the [statute] lies in the fact that the tax commission can in each case

name a different sum. It has not set a standard for all cases which fit the rule, but

in each case within its mind at its discretion fixes the amount. Only the courts in

imposing a fine as a punishment for a crime have this discretion." Id. at 416-18, 57

P. 2d at 740-41.

However, in a more recent case, Wycoff Co. v. Public Serv. Comm'n, 13 Utah 2d 123,

369 P. 2d 283, cert, denied, 371 U.S. 819 (1962), the Supreme Court of Utah, without citing

Tite, upheld the administrative imposition of a civil penalty of $18,500 pursuant to a

statute that provided for penalties of "not less than $500 nor more than $2,000 for each

and every offense." The Court said :

"There is no question but that in performing its multifarious duties in franchising

and regulating public utilities the Commission is required to and does perform some

functions of a judicial or quasi-judicial nature ; nor that it is within the competence

of the legislature to confer upon the Commission the power to do so and to enforce

the law and its regulations made pursuant thereto by administrative procedures. It

is well established that this includes the imposition of a monetary penalty for

violation of law or lawful orders or regulations promulgated by the Commission

within the scope of its administrative responsibility." Id. at 125 ; 369 P. 2d at 285.

For other state cases dealing with variable money penalties, see 1 Davis § 2.13 ;
Gellhorn

268-76.
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indicate that Congress' power to authorize variable (as well as fixed)

money penalties would be sustained.

Justice Brandeis noted in Helvering v. Mitchell that the "payment

of fixed or variable sums of money are other sanctions which have been

recognized as enforceable by civil proceedings since the original reve-

nue law of 1789." *^ The immigration cases consistently upheld the au-

thority to remit.*^ In the N. A. Woodworth case, the NWLB's right to

impose a penalty and reduce it for "extenuating circumstances" was

sustained.*® Indeed, the whole trend of the law as to delegation (see

"A" supra), and the power that almost all federal agencies have to

remit, mitigate or compromise penalties, indicate that there should be

no real problem here.

Again, Professors Davis, Gellhorn and Jaffe concur with this view

of the state of the law.*^ Professor Gellhorn, however, sensibly warns

:

"Courts have occasionally been hostile to statutes ^ving administrative

oflBcers large discretion in the severity of the penalty to be imposed, because

they fear that inequality in application of the sanction will result ; therefore,

to the extent practicable, the statutes should contain guides to the considera-

tions that should weigh with the delegate. . . ." ^

In this regard, agency draftsmen should review the Occupational

Safety and Health Act of 1970 " and the Federal Coal Mine Health

and Safety Act of 1969."

Of course, where appropriate, fixed money penalties should be used

because they allow for ease of administration, mandate uniformity,

and avoid other problems inherent in the delegation of sanctioning

discretion.^^ But, in many instances, for all of the reasons set forth in

Section III supra^ federal agencies should be afforded the flexibility,

*«303 U.S. 391, 400 (1938) (emphasis added) ; see notes 96-100 supra and accompanying

text.

" See notes 216-21 supra and accompanying text.

*8 See notes 224-29 supra and accompanying text.

« See 1 Davis § 2.(13 at 138 ; Gellhorn 285 ; Jaffe 112.
K> Gellhorn 285.

^ See note 241 supra and accompanying text.

" 30 U.S.C. § 819(a)(1) (1970).
^ In this regard. Professor Gellhorn observed :

"Possibilities of abusiveness, favoritism, venality, discrimination, absent-mindedness,

and sheer silliness do exist when a penalizer has a choice about the severity of the

penalty he will utilize. Who can deny this? Must one then conclude that the danger

of abuse and the diflSculty of correcting It when it does occur are so great that the

legislature must not confer upon administrators the power to impose variable money
penalties, whether they be called fines or something else? Or are these merely factors

to be carefully weighed by the legislature before choosing to confer any power of that

kind?—to be weighed, one might add, along with such other factors as the danger

that inheres In automaticity (as in some of the savage mandatory penalties for

parcotics offenses) and the danger that a drastic sanction may not be effective

because its side effects on others are too undesirable" Gellhorn 276.
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and ability to precisely measure culpability, that variable money pen-

alties provide.^*

Statutory schemes providing for administrative imposition of civil

money penalties should not be vulnerable to claims based upon an

alleged offender's right under the Seventh Amendment to jury trial

"[i]n [sjuits at common law, where the value in controversy shall

exceed twenty dollars." ^^ The statutory transfer of a matter to the

bailiwick of agency control has often been said to negate a jury de-

mand because "proceedings before agencies are not suits at common
law." ®^ For example, in NLRB v. Jones & Laughlin Steel Corp.^^ the

Supreme Court upheld the power of the NLRB to order an employer

to pay "wages for time lost" to an employee who had been wrong-

fully discharged, and rejected the employer's contention "that the

requirement is equivalent to a money judgement and hence contravenes

the Seventh Amendment with respect to trial by jury." Chief Justice

Hughes reasoned

:

"The instant case is not a suit at common law or in the nature of such

a suit. The proceeding is one unknown to the common law. It is a statutory

proceeding. Reinstatement of the employee and payment for time lost are

requirements impo.sed for violation of the statute and are remedies appro-

priate to its enforcement." "

The shielding of administrative proceedings from Seventh Amend-
ment requirements has been especially consistent when a "public pro-

cedure, looking only to public ends" is involved.^^ Professor Jaffe has

summarized the federal law as follows

:

"Certain proceedings 'involving public rights' may be adjudicated either

by an agency or . . . constitutional courts. Congress may make the choice . . .

to use either or both. Furthermore, even a suit involving 'private right,' that

is 'the liability of one individual to another,' may also be adjudicated by

an agency provided . . . that the matter is not one at 'common law' entitling

the parties to a jury trial."
**

Of course, the administrative imposition of a civil money penalty for

a regulatory offense deals with the vindication of a public right, and

any sums collected are deposited in the federal treasury.

•"•* As to creative uses of variable money penalties, see proposals for Implementation in

Section VII infra.

66 U.S. Const, amend VII.
68 1 Davis § 8.16 at 594 ; see e.g., NLRB v. Jones d Laughlin Steel Corp., 301 U.S. 1

(1937) ; H. Hart & Wechsler, the Federal Courts and the Federal System 320

(1953).

"301 U.S. 1 (1937).
58 Id. at 48^9.
B»Agwilines, Inc. v. NLRB, 87 F. 2d 146, 150 (5th Cir. 1936) ; see, e.g., Virginia Elec.

Co. v. NLRB, 319 U.S. 533, 543 (1943) ; Jaffe 90-91; 5 J. Moore, Federal Practice

§ 38.19 [2] (2ded. 1971).
80 Jaffe 91.
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Moreover, it is clear that whether the strict historical approach

of the majority in DiTnick v. Schiedt ^^ is used, or the more flexible

approach of the dissent is adopted, many of the matters for which

civil money penalties are imposed would be found to have no analogue

at common law% to involve subjects which have always been under

the sovereign's control, and would be classified as equity or admiralty

for Seventh Amendment purposes.''^ It is most unlikely that courts

would go far out of their ways to break with precedent and require

jury trials in penalty cases at a time when there is a growing con-

sensus among commentators and judges that "the question whether we

have more trial by jury than we want or need is well worth asking." ^^

Aside from the problems involved in the classification of "civil"

as opposed to "criminal" sanctions (discussed in Section III C & D),

the administrative imposition of civil money penalties does not appear

to raise any other issues which could result in significant constitutional

challenges- Of course, notice, hearings, an impartial forum, and other

safeguards should be afforded as explained in Section V.

VII. Techniques for Implementation

A. Collection Techniques

Wliere necessary, the collection of civil money penalties may be en-

forced by civil suits in federal district courts ; therein, the merits of

an agency's decision need not be opened to challenge. Professor Davis

has summarized the law in the area as follows

:

"In general, a defendant in a civil . . . proceeding brought to enforce an

administrative order or regulation may defend on tlie ground of invalidity

of the order or regulation, in absence of affirmative legislative intent to the

contrary.'"^ (Emphasis added.)

Part B2 of the recommendation provides for efficient and fair ad-

judications by agencies and for subsequent judicial review. Legisla-

tion providing for the administration imposition of civil money

penalties should specify that final agency determinations cannot be

81 293 U.S. 474 (1934).
"2 See, e.g., Helvering v. Mitchell, 303 U.S. 391 (1938) ; Lloyd Sabaudo Societa v. Eltinq,

287 U.S. 329 (1932) ; H. Hart & H. Wechsler, supra note 254, at 319-20 ; J. Goebel Jr. &
T. Nacghtox , Law Enforcement in Colonial New York 608-09 (1970) ; Frankfurter &
Corcoran, Petty Federal Offenses and the Constitutional Guaranty of Trial by Jury, 39

Harv. L. Rev. 917, 920, 927-28, 934-37, 976-81 (1926) ; James, Right to a Jury Trial in

Civil Actions, 72 Yale L.J. 655 (1963).
«3 Shapiro & Coqulllette, The Fetish of Jury Trial in Civil Cases, 85 Harv. L. Rev. 442

(1971) ; see Lumbard, Trial by Jury and Speedy Justice, 166 N.Y.L.J. 80 at 1 (1971) ; cf.

Kaufman, Harbingers of Jury Reform, 58 A.B.A.J. 695 (1972). But cf. Ross v. Bernhard,

396 U.S. 531 (1970).
«* 3 Davis § 23.07 at 320.
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subjected to collateral attack in later "collection proceedings." This is

permissible under well settled law.^^ In United States v. Sykes,^^ for

example, where a civil penalty of $1,962 had been assessed against a

farmer for marketing excess wheat, the Fifth Circuit held

:

"Appellee claims that he did not follow any of the allowed methods of

review because the action of the County Committee was so blatantly wrong

that he saw no need for review and that he saw no hope for his cause via

those channels. This, of course, is not suflRcient reason to avoid the effects

of the clear mandate of, and the reasons behind, the statutes and regulations

providing for review of the local county committee's determination. Had
appellee followed the prescribed remedies he could have urged before the

committee the questions he urged before the district court and now urges

on appeal. Neither legal nor factual questions may note he raised, appellee

having failed to raise them in the proper manner. The decision thus became

final and binding upon appellee and immune from collateral attackJ^^ (Em-
phasis added.)

Undoubtedly, the vast majority of alleged ofl'enders will voluntarily

comply with agency decisions and orders; ^^ a "collection proceeding"

should be a seldom utilized device. In any event, the Department of

Justice, which would proceed by motion for summary judgment,^^ has

indicated that such proceedings "would present no significant difficulty

for it."

A variety of other collection techniques could also be used. The INS,
for example, easily collects penalties because "no vessel or aircraft

shall be granted clearance" while any penalty imposed upon it "re-

mains unpaid." "° The Agricultural Adjustment Act of 1938 gives the

Department of Agriculture a lien on a farmer's commodities for penal-

ties unpaid.^^ While Professor Gellhorn believes that the "collection of

true penalties by summary devices such as distraint will probably be

frowned upon, except when supported by a strong tradition such as

that encountered in the revenue field," there are enough "strong tradi-

tions" to leave considerable room within wliich to work.''^ Setoffs

«5-See, e.g.. United States v. Sykes, 310 F. 2d 417 (5th Cir. 1962) ; Weir v. United States,

310 F. 2d 149 (8th Cir. 1962) ; 3 Davis § 23.07 ; Gellhorn 286.
88 310 F. 2d 417 (5th Cir. 1962)

.

'"Id. at 420 ; see Weir v. United States, 310 F. 2d 149 (8th Cir. 1962).
88 Of course, over 90% of penalty cases are expected to be settled (see Section V supra),

and those settling are likely to be willing to pay. Other alleged offenders will simply be

willing to abide by lawful decisions, or will comply because of concern about continuing
relationships and agency good will.

8* Motions for summary judgment were, for example, successfully used in the cases
cited in note 265 supra.

70 8 U.S.C. § 1221(d) (1970) ; see 8 U.S.C. §§ 1248(a), 1323(b), (d), 1332(c) (1970) ;

note 217 supra and accompanying text.
71 See, Weir v. United States, 310 F. 2d 149, 154 (8th Cir. 1962)

.

72 Gellhorn 286 ; as to the Customs Bureau see Nelson, supra note 144, at 613.
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against money owed offenders by the Government may be used,''^ and

the technique of disallowing deductions for tax purposes, used in the

N.A. Woodworth case, is a most potent device.^*

In general, however, an agency's compliance rate should be high.

The availability of a "collection proceeding" will often be more than

ample for enforcement needs.''^

B. Creative Imposition Techniques

Manifestly, civil money penalties should be used as a behavior in-

fluencing, not a revenue raising, device. Since the goal is to secure com-

pliance with statutory provisions or administrative regulations, legis-

lation should be framed with the following postulates in mind

:

1. "Where improper profits have been made or other pecuniary

benefits derived, penalties should deprive the offender of more

than his gain if they are to prevent future violations.''^

2. A civil money penalty which is not high enough to deter

may depreciate the significance of an offense and actually imply a

license to commit a disapproved act.^^

3. The deterrent effect of a monetary penalty depends, in large

part, upon its likely impact on the financial resources of the poten-

tial offender. In determining the severity of a penalty, both the

gravity of the offense and the particular status of the offender

usually should be considered. If ability to pay is ignored, agencies

will often harshly treat the poor and fail to deter those with ample

means.^*

'a See The National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. § 1398(b)

("The amount of such penalty, when finally determined, or the amount agreed upon in

compromise, may be deducted from any sums owing by the United States to the person

charged").
'* See notes 224-29 supra and accompanying text.

" See note 266 supra. Where an indigent is not involved, it is even possible that criminal

sanctions could be imposed by a court. See Tate v. Short, 401 U.S. 395 (1971) ; Note,

Fining the Indigent, 71 Colum. L. Rev. 1281 (1971). In the State of New York, for

example, failure to pay a penalty Imposed by the Department of Insurance within thirty

days Is a misdemeanor. N.Y. INS. LAW §5(2) (Mcklnney Supp. 1971). On the federal

level, hoA'ever, it is doubtful that such an extreme (and probably ineffective) approach
need evei- be used. See Section III D supra.

™ See notes 201-08 supra and accompanying text.

" Although monetary penalties are widely used in both the civil and criminal law, little

empirical research has been done as to their impact on those they are intended to deter.

Cf. Note, Fining the Indigent, 71 Colum. L. Rev. 1281, 1286-87 (1971). Clearly, this subject

could be the basis for an important Administrative Conference project.

^^ See Note, Fines, Imprisonment, and the Poor: "Thirty Dollars or Thirty Days", 57

Calif. L. Rev. 778, 810-16 (1969) ; Note, Fining the Indigent, 71 Colum. L. Rev. 1281,

1284-86 (1971) ; Note, Fines and Fining—An Evaluation, 101 U. Pa. L. Rev. 1013, 1021-26

(1953).
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4. Payment of penalties must not become a mere cost of doing

business. Insofar as possible, the impact of monetary penalties

should not be diffused by permitting indemnification, insurance

repayment, tax abatement, or "risk spreading or passing" by any

other means.

Sensitivity and creativity should guide the preparation of legisla-

tion. New ideas should be tried. For example, one method of taking

an offender's wealth into account would be by the so-called "day-fine"

technique. Under this approach an affender would first be sanctioned

in terms of non-monetary units according to the gravity of his offense

{e.g.^ a pilot buzzing an airport might be fined thirty days). These

units would then be converted into the dollar amounts by multiplying

them with the daily income of the offender. '^^ Sometimes accumulated

wealth, number of dependents, and other similar factors are taken

into account.^" According to one review of a Swedish statute, for

example, "for identical offenses, each meriting the greatest number
of units, the fine can vary according to defendant's fortune from

$116.40 to $6,984.00." ^^

Of course, the same kind of monetary impact now occurs when a

commercial pilot (or a broker-dealer) is suspended for thirty days,

but the "day-fine" has the advantage of retaining the pilot's produc-

tive capacity and minimizing the possibility that innocent parties

will be hurt. In a less formal sense, statutes could take account of

the economic status of an offender by providing, as does the Occupa-

tional Safety and Health Act of 1970, that in assessing "all civil

penalties" the "size of the business" is to be weighed.^^

Informer fees, modern variations of qui tarn actions,^^ combinations

of civil money penalties and other sanctions such as publicity,®* and

similar techniques should be considered and sometimes put into use.

The lession, in short, is not that civil money penalties will be a panacea

for all of our regulatory ills, but that they can be far more than a

weak palliative, if given a serious try.

"Id.
^ See Note, Fines and Fining—An Evaluation, 101 U. Pa. L. Rev. 1013, 1025 (1953).
81 /d.
82 29U.S.C. § 666(1).
83 See Note, Fines and Fining—An Evaluation, 101 U. Pa. L. Rev. 1013, 1027 (1953).
8* See McKay 457-58; Rourke, Law Enforcement Through Publicity, 24 U. Chi. L. Rev.

225 (1957). See generally J. Chamberlain, N. Bowling & P. Hays, the Judicial Function
IN Federal Administrative Agencies 111-121 (1942).
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APPENDIX A

Compilation of the Results of a Sur\t.y of the Present Use of

Civil Money Penalties by Federal Administrative Agencies

1. The Nature of the Survey

This survey was conducted by means of questionnaire (distributed by mail to

participating agencies on July 9, 1971) ; where necessary, follow-up telephone

conferences and interviews were lield.^ Each of the eleven executive depart-

ments,2 two offices of the Executive Office of the President,^ and twenty-one

independent agencies^ were contacted. Four executive departments (i.e., Com-
merce, Justice, Transportation, and Treasury) submitted separate information

for individual bureaus. Each of the departments, offices and independent agencies

responded in July or August. 1971 ; forty-six responses were received in all.^

A number of responses were, for one reason or another, ambiguous, inaccurate

or incomplete. In each such instance, further inquiries were made to the agency

involved. In general, agency responses were supplemented by independent re-

view of applicable statutes, regulations, cases and secondary sources.

Nevertheless, this survey does not purport to be definitive or wholly com-
plete. A far greater preiod of time—and more resources and manpower than

were available—would be needed for such a job." Throughout this report, when-

1 In conducting this survey I have h<id the Invaluable assistance of John Flannery, a
student at Columbia Law School who served as law clerk to the Administrative Con-
ference during the summer of 1971. Mr. Flannery collected and assembled agency responses,

conducted follow-up interviews, collatetl data, and prepared statistical summaries. I

acknowledge my debt to him for the care, diligence and skill with which he carried out
each of these tasks.

2 Agriculture ; Commerce ; Defense ; Health, Education, and Welfare : Housing and Urban
Development

; Interior ; Justice ; Labor ; State ; Transportation ; and Treasury.
3 The OflBce of Management and Budget, and the Office of Economic Opportunity.
* Atomic Energy Commission ; Civil Aeronautics Board ; Environmental Protection

Agency ; Equal Employment Opportunity Commission ; Federal Communications Com-
mission ; Federal Home Loan Bank Board ; Federal Maritime Commission ; Federal Power
Commission ; Federal Reserve System ; Federal Trade Commission ; General Services

Administration ; Interstate Commerce Commission ; National Aeronautics and Space
Administration ; National Labor Relations Board : Securities and Exchange Commission

;

Selective Service System ; Small Business Administration ; United States Civil Service

Commission ; United States Commission on Civil Rights ; United States Postal Service ; and
Veterans Administration.

6 The response of each agency to the questionnaire is on file at the office of the Admin-
istrative Conference. (Copies of responses were distributed to members of the Committee
on Compliance and Enforcement Proceedings in October, 1971.)

8 Certain information (generally, as to number of cases that occur annually or as to the

dollar value of penalties collected) was not available. The IRS, for example, responded
to the questionnaire as follows :

"The amount of all penalties received Is included within total assessed amounts in

our data banks and is not set out as a separate item. Our data processing system has
not been programmed to bring out such information."

The Bureau of Customs explained :

"Information is available only with respect to penalty cases acted upon by the

Bureau. It is not available with respect to penalty cases acted upon by district directors

of Customs under their local delegated authority."
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ever unavailable information might have a bearing on a discussion this fact

is set forth in a footnote or in the text.

Although it has the above-mentioned limitations, Appendix A constitutes

the first significant survey of vphat is being done in the money penalties field/

Recent Congressional hearings demonstrate that too often misinformation has

dominated discussions about this area.^ The material presented herein should

clear up much of the confusion about the nature and scope of the present use of

civil money penalties by federal administrative agencies. More importantly,

the survey illuminates a number of significant trends which should be taken

into account in formulating national legislative policy. These trends and their

implications are discussed in the body of this regort. — a

2. Methods Used to Impose Civil Money Penalties ^ ^ } -

The first part of the survey questionnaire focused oil the methods used to im-

pose civil money penalties. Question A asked :

"Does your agency, in carrying out any administrative or regulatory func-

tion, have the povper to impose [civil] money penalties (e.g., $1000 for

specified types of misconduct by licensees) through agency rulemaking or

adjudication?"

It was assumed that agency adjudications would be subject to limited judicial

review under the substantial evidence test.

Although a relatively large number of agencies claimed such adjudicative

power, further analysis indicated that it was held by very few.° (See agencies

listed in column A in Chart I below.) A number of agencies that claimed ad-

judicative power are, in fact, given the power to decide cases under applicable

statutes. The problem, however, is that their decisions are subject to de novo

judicial review. Agencies in this category are listed in column B. Another group

of agencies, also listed in column B, cannot adjudicate, but instead must seek

initial enforcement (either with their own attorneys or, more likely, through the

Department of Justice) in the courts. Also set forth in Chart I are the number
of civil money penalty provisions (i.e., separate statutory grants) which may
be enforced by a given agency ; an asterisk in column B indicates that the agency

has the power to compromise, remit or mitigate the payment of money penalties

without obtaining the approval of the Department of Justice or a court. A "+"

in column B indicates that the penalty provision in question is infrequently used

and that an agency's authority to compromise, remit or mitigate the payment
of a money penalty under the provision is unclear.

' See Report note 9 supra.

^See, e.g., testimony of Chairman Bentley of the Federal Maritime Commission (FMC)
and F. Conger Fawcett, Esq., at Hearings on H.R. 755 Before the Subcomm. on Merchant
Marine of the House Comm. on Merchant Marine and Fisheries, 92d Cong., 1st Sess., ser. 8,

pt. 1, at 158-61 and 173-78, respectively (1971) ; Section II, supra.
* For purposes of the survey, no distinction was drawn between sanctions denominated

"money penalties" and sanctions denominated "forfeitures" (e.g., in FCC legislation) and
"fines'' (e.g., in Postal Service legislation) so long as (i) the sanction was classified as

civil and (ii) money was in fact subject to collection by an agency or a court. Excluded
were situations involving penalties or liquidated damages asses.sed pursuant to the terms
of a Government contract or sums withheld or recovered for failure to comply with the

terms of a Government grant.
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Chart I

—

Methods of imposing civil money penalties

Agency

'

A. Administra- B. Court
Number of tive Imposition Imposition, or
civil money subject to administrative

penalty substantial imposition
provisions evidence subject to

review de novo review

EXECUTIVE OFFICE

1. Office of Management and Budget

(0MB)
2. Office of Economic Opportunity

(OEO).

EXECUTIVE DEPARTMENTS

3. Agriculture ^"

4. Commerce:
a. Foreign Trade Zones Board

(FTZB)
b. Bureau of International Commerce.

(BIC)

c. National Oceanic and Atmospheric

Administration (NOAA)
d. Maritime Administration (MA)

5. Defense

6. Health, Education, and Welfare

7. Housing and Urban Development

8. Interior

9. Justice:

a. Bureau of Narcotics and Dangerous

Drugs (BNDD)
b. INS

10. Labor (with Occupational Safety and

Health Review Commission

(OSHRC))
11. State

12. Transportation:

a. National Highway Traffic Safety

Administration (NHTSA)
b. Federal Aviation Administration

(FAA)

c. Federal Railroad Administration

(FRA)
d. United States Coast Guard

(USCG)
e. Federal Highway Administration

(FHWA)
See footnotes at end of table.

None

None

19 X*

1 X*

1 X*

8 X*
1 X*

None
None
None

4 X*2

1 X
13 X =>

2 X *

None

1 X*

1 X*

5 X*

87 X*

1 X*
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Chart I

—

Methods of imposing civil money penalties—Continued

Agency i

A. Administra- B. Court
Number of tive Imposition imposition, or
civil money subject to administrative

penalty substantial imposition
provisions evidence subject to

review de novo review

EXECUTIVE DEPARTMENTS—Continued

13. Treasury:

a. Internal Revenue Service (IRS)

b. Customs
c. Office of Foreign Assets Control

(Foreign Assets)

d. Comptroller of the Currency

(Comptroller)

e. Office of Domestic Gold and Silver

Operations (ODGSO)

INDEPENDENT AGENCIES

14. Atomic Energy Commission (AEC)„_
15. Civil Aeronautics Board (CAB)
16. Environmental Protection Agencj^

(EPA)
17. Equal Employment Opportunity

Commission (EEOC)
18. Federal Communications Commis-

sion (FCC)
19. Federal Home Loan Bank Board

(FHLBB)
20. Federal Maritime Commission

(FMC)
21. Federal Power Commission (FPC)
22. Federal Reserve System (FRS)
23. Federal Trade Commisbion (FTC)..-
24. General Services Administration

(GSA)
25. Interstate Commerce Commission

(ICC)

26. National Aeronautics and Space

Administration (NASA)
27. National Labor Relations Board

(NLRB)
28. Securities and Exchange Commission

(SEC)

29. Selective Service System (SSS)

30. Small Business Administration (SB A).

See footnotes at end of table.

21 X*
35 X*

1 X*

3 Xt

1 X*

1 X
2 X*

3 X*

None

10 X*

6 X'

3 X *

2 X t

5 X *

5 X

None

12 X *

None

None

1 X t

None
1 X *
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Chart I—Methods of imposing civil money penalties—Continued

B. Court
imposition, or

Agency

'

civil money subject to administrative
imposition
subject to

de novo review

A. Administra-
Number of tive imposition

subject to

substantial
evidence
reeview

civil money
penalty

provisions

1
INDEPENDENT AGENCIES—Continued

31. United States Civil Service Com-
mission (CSC)

32. United States Commission on Civil

Rights

33. United States Postal Service (Postal

Service)

34. Veterans Administration (VA)

None

None

3 X
None

^ The abbreviations set forth In Chart I will be used throughout Appendix A.
2 This classiflcatlon of the Department of Interiors power to assess civil money penalties,

under the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. § 800 et seq. (1970)
is subject to question. In reality, the Department of Interior has a hybrid form.

Section 819(a) (4) of the Act, 30 U.S.C. § 819(a) (4) (1970), the civil penalty provision,

provides that a district "court shall consider and determine de novo all relevant issues,

except issues of fact which were or could have been litigated in review proceetlings before

a court of appeals under section 816 of this title . . ." (emphasis added). Section 816(a)
provides

:

"Any order or decision issued by the Secretary or the Panel under this chapter,
except an order or decision under section 819(a) [i.e., the civil penalty provision]

of this title, shall be subject to judicial review by the United States court of appeals

for the circuit. . .
."

Section 816(b) provides :

"The court shall hear such petition on the record made before the Secretary or the

Panel. The findings of the Secretary or the Panel, if supported by substantial evidence

on the record considered as a whole, shall be conclusive."

Since a district court assesses the amount of any money penalty to be paid, and since

the interrelation, if any, between fact finding under sections 816 and 819 may vary from
case to case, the designation under column B was made. In general, whenever doubt existed

as to whether category A or B of Chart I was applicable, such doubt was resolved by

classification under B.

3 See, e.g., Lloyd Sabaudo Societa v. Elting, 287 U.S. 329 (1932); Elting v. North
German Lloyd, 2S7 U.S. 324 (1932) ; Oceanic Steam Navigation Co. v. Stranahan, 214

U.S. 320 (1909).

*29 U.S.C. § 651 et seq. (1970).

5See 12 U.S.C. § 1425a(d) (1970) ; 12 C.F.R. §§523.12-13, 523.32(a) (1971). Counsel

for the FHLBB reported that "there has never been a court appeal" but that "review

would be limited to considering whether the Board has acted arbitrarily or capriciously."

9 39 U.S.C. §§ 5206, 5603 (1970) ; 49 U.S.C. § 1471 (1970) ; 39 C.F.R. §§ 927.1-.2 (1971;) ;

see, e.g., Allman v. United States, 131 U.S. 31, 35 (1889) ; Great Northern Ry. v. United

States, 236 F. 433, 443-44 (8th Cir. 1916).

Many agencies able to compromise, remit or mitigate the payment of money

penalties act pursuant to statutory authority granted specifically to them. This

is true, for example, of the FAA,'" the NHTSA," the Department of Labor ^ and

"Section 901(a) (2) of the Federal Aviation Act of 1958, 49 U.S.C. § 1471(a) (2) (1970).
11 National Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C. § 1398(b) (1970).

"Section 6(e) of the Occupational Safety and Health Act of 1970, 29 U.S.C. § 655(e)

(1970).
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the IBS." Other agencies (e.g., the Department of Agriculture, FMC and ICC)
may compromise money penalty claims pursuant to the terms of the Federal

Claims Collection Act of 1966, 31 U.S.C. §§ 951-53 (1970). However, compromises

under the Act may only cover claims "that do not exceed $20,000." 31 U.S.C.

§ 952(b) (1970).

Agency responses indicate that an overvphelming majority of money penalty

cases (somevphere above 90%) are compromised vpithout ever being referred to

the Department of Justice or heard by a court.

3. Number of Cases and Dollar Magnitude of Monies Collected

Agencies were asked to

:

"indicate the number of cases (i.e., number of individual instances in which
the power is used ) that occur annually ; and . . . set forth the total dollar

value of the penalties collected annually."

Charts II and III set forth, in tabular form, the responses to these questions.

Chart II

—

Number of cases annually ^

Agency 1967 1970 1971

EXECUTIVE DEPARTMENTS

1. Agriculture 2 734 1,357 1,210

2. Commerce:
a. FTZB
b. BIC 2 5 3

c. NOAA 7 14 3NA
d. MA 1 1 1

3. Interior 96 2,927

4. Justice:

a. BNDD
b. INS 430 691 740

5. Labor and OSHRC NA
6. Transportation:

a. NHTSA 10 10

b. FAA 772 968 NA
c. FRA 25 124

d. USCG 8,162 4,368 NA
e. FHWA 128

7. Treasury:

a. IRS NA NA NA
b. Customs < 942 655 664

c. Foreign Assets ^

d. Comptroller

e. ODGSO NA NA NA
See footnotes at end of table.

13 INT. REV. CODE of 1954, § 71122.

493-361 O - 73 - 6t
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Chart II

—

Number of cases annually '—Continued

Agency 1967 1970 1971

INDEPENDENT AGENCIES

8. AEC
9. CAB 2

10. EPA
11. FCC 666

12. FHLBB
13. FMC 8 4

14. FPC
15. FRS
16. FTC 8

17. ICC '909

18. SEC
19. SBA
20. Postal Service 2,513 53,107 52,734

1 NA

962 1,472

25 27

6 6

6 2

670 420

10 NA

Total 8 15 152 62,977 60,468

1 References in Charts II and III are to an Agency's fiscal year (i.e., ending June 30) ;

in a few Instances, estimates were used in converting figures supplied by agencies from a

calendar to a fiscal year. Only agencies which have money penalty provisions available

for enforcement purposes (see Chart I) are listed on Charts II and III.

" Only partial information was available. Figures for marketing orders and certain

research and promotion programs were not available.

3 NA Indicates that the requested information was not available.

* Information was available "only with respect to penalty cases acted upon by the

Bureau' and not "with respect to penalty cases acted upon by district directors of

Customs under their local delegated authority."

^ The figures for Foreign Assets are included in those supplied by Customs.

« Only a total figure was available (from January, 1967) ; this total was apportioned pro

rata over the applicable fiscal years.

^ This figure for 1967 includes both civil and criminal penalty cases ; no further break-

down was available for that year.

« Corresponding figures for 1968 and 1969 were 12,692 and 62,818, respectively.

As indicated, figures for the 1971 fiscal year were not available for several

agencies. A substitution of the corresponding 1970 figure for each agency whose

1971 figure was not available produces a total figure of 65,928 cases for the

1971 fiscal year; excluding the extraordinary jump in Postal Service cases

which occurred, would produce a figure of 15,608 for the adjusted 1971 fiscal year.
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Chart III

—

Total value of penalties collected

955

Agency 1967 1970 1971

EXECUTIVE DEPARTMENTS

1

.

Agriculture > $366, 023 $846, 550 $660, 986

2. Commerce:
a. FTZB
b. BIC 1,400 41,841 42,400

c. NOAA 40,865 804,893 NA
d. MA 800 800 800

3. Interior 493,990

4. Justice:

a. BNDD
b. INS2 NA NA NA

5. Labor and OSHRC NA
6. Transportation:

a. NHTSA 94,300 165,250

b. FAA 247,049 517,316 NA
c. FRA 267,925 1,383,197

d. USCG 118,793 260,690 NA
e. FHWA 114,850

7. Treasury:

a. IRS NA NA NA
b. Customs 3 3,800,798 3,561,863 3,456,211

c. Foreign asstts *

d. Comptroller

e. ODGSO NA NA NA

INDEPENDENT AGENCIES

8. AEC -

9. CAB 100,000 1,000 NA
10. EPA
11. FCC 73,112 154,100 208,925

12. FHLBB 23,095 23,095

13. FMC5 32,755 73,695 73,695

14. FPC
15. FRS
16. FTC 68,100 285,000 8,250

17. ICC 6 469,085 1,902,330 1,529,966

See footnotes at end of table.
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Chart III

—

Total value of penalties collected—Continued

Agency 1967 1970 1971

18. SEC
19. SBA 6,744 NA
20. Postal Service 538,440 665,426 711,364

Total '5,857,220 9,506,568 8,872,979

* See note 21 supra.
' The INS indicated that the requested information was not available and explained :

"When the penalty proceeding has passed through all adjudicative steps and is

administratively final, the adjusted amount collected is posted, under Treasury Depart-
ment instructions, to an account which includes money collected as liquidated damages
for breaches of contract, including immigration bonds. Because of this commingling
of collections, the requested information cannot be retrieved except by a burdensome
task at each of our four regional offices, consisting of tracing each item baclt until

it is identified as either a fine or a contractual obligation."

' See note 23 supra.

* See note 24 supra.

"See note 25 supra (i.e., the total dollar figure was also apportioned pro rata).
* See note 26 supra.

' Corresponding figures for 1968 and 1969 were $5,289,285 and $5,477,856, respectively.

As indicated, figures for the 1971 fiscal year were not available for several

agencies. A substitution of the corresponding 1970 figures for each agency whose

1971 figure was not available produces a total dollar figure of $10,463,622 for

the adjusted 1971 fiscal year.

4. The Wide Array of Offenses for Which Civil Money Penalties May be Imposed

Exhibit I to Appendix A contains an illustrative catalogue of statutory pro-

visions pursuant to which federal adminstrative agencies (or the courts) impose

civil money penalties. It is not an all-inclusive list. Nevertheless, even a cursory

review of Exhibit I should provide the reader with a "feel" for the wide array

of matters covered and the varying amounts of money which may be involved.

The implications of the above will, of course, be discussed in the body of this

report.
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EXHIBIT I

to

APPENDIX A

Illustrative Catalogue of Statutory Provisions Pursuant to Which Federal

Administrative Agencies (or the Courts) Impose Civil Money Penalties

Agency-Citation Purpose Penalty

Executive Departments—
Agriculture:

7 U.S.C. § 1314(a)

(1970).

7 U.S.C. § 1340(2)

(1970).

7 U.S.C. § 1346(a)

(1970).

7 U.S.C. § 1356(a)

(1970).

7 U.S.C. § 1359(a)

(1970).

7 U.S.C. § 1155(a)

(1970).

7 U.S.C. § 1155(b)

(1970).

7 U.S.C. § 1433

(1970).

7 U.S.C. § 13791 (a)

(1970).

7 U.S.C. § 610(c)

(1970).

Marketing of tobacco in

excess of marketing

quota.

Marketing of wheat in

excess of marketing

quota.

Marketing of cotton in

excess of marketing

quota.

Marketing of rice in

excess of marketing

quota.

Marketing of peanuts in

excess of marketing

quota.

Sugar knowingly marketed

or imported in excess of

sugar quotas.

Sugar imported and proc-

essed as raw sugar

which is determined to

be direct-consumption

sugar.

Misuse of feed intended to

relieve distress or pre-

serve foundation herds.

Failure to conform to the

Secretary's requirements

for domestic wheat mar-

keting certificates, ex-

port marketing certifi-

cates, or other required

certificates.

WilKul disclosure of con-

fidential marketing

information.

75% of average market

price of tobacco for

preceding j^ear.

65% of parity price

per bushel of wheat.

50% of parity price

per pound of cotton.

65% of parity price

per pound of rice.

75% of the support

price for peanuts.

Three times market
value of the sugar.

$0.01 per pound in

excess of direct-

consumption sugar

quota.

Market value of the

feed involved.

Twice the face value

of the marketing

certificates.

$100.
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Agency-Citation Purpose Penalty

Executive Departments—
Continued

Agriculture—Continued

7 U.S.C. § 499c(a)

(1970).

Failure of broker to obtain

license.

45 U.S.C. §§ 73, 74 Failure to properly care

Up to $500 each

offense; up to $25

for each day it con-

tinues.

$100-$500.

(1970). for animals m transit.

7 U.S.C. § 1596(b) Violation of provisions of $25-$500.

(1970). Federal Seed Act.

7 U.S.C. § 203 Failure to register stock- Up to $500/each

(1970). yard. offense, up to $25

for each day it

continues.

7 U.S.C. § 207(g) Failure to comply with Up to $500/each

(1970). rate provisions, regula- offense, up to $25

tions or orders. for each day it

continues.

7 U.S.C. § 215(a) Failure to obey Secretary's $500/each offense.

(1970). order concerning rates

discrimination or

deceptive practices.

7 U.S.C. § 2149(a) Animal Welfare Act of $500/each offense.

(1970). 1970.

15 U.S.C. § 1825(a) Horse Protection Act of $1000/each oflfense.

(1970). 1970.

Commerce

:

a. FTZB: 19 U.S.C. Foreign Trade Zones . Up to $1000.

§ 81S (1970).

b. BIC: 50 U.S.C. Violation of provisions or Up to $1000.

§ 2405(c) (1970). regulations concerning

import control.

c. NOAA:
16 U.S.C. Records and reports . $50/each violation.

§ 772f (1970).

16 U.S.C. Knowingly shipping, trans- (1) Up to $25,000 for

§ 957(d) porting, etc., any fish the first violation,

(1970). taken or retained in (2) up to $50,000

violation of regulations. for subsequent

violations.

16 U.S.C. § 957(e) Failure to keep statistical (1) up to $1,000 for the

(1970). records, etc. first violation; (2)

up to $5,000 for

subsequent

violations.

16 U.S.C. § 957(f) Importation of certain Up to $100,000.

(1970). species of fish contrary

to regulation.



CIVIL MONEY PENALTIES AS A SANCTION 959

Agency-Citation Purpose Penalty

Executive Departments—
Continued

Commerce—Continued

16 U.S.C. § 989(o)

(1970).

d. MA: 46 U.S.C.

§§ 808, 835 (1970).

Interior:

18 U.S.C. § 43(c)

(1970).

30 U.S.C. § 819(a)

(1) (1970).

30 U.S.C. § 819(a)

(2) (1970).

Justice

:

a. BNDD: 21

U.S.C. § 842

(1970).

b.

(a) Up to $500 for the

first violation

(b) up to $1000 for

subsequent viola-

tions.

Money penalty in lieu

of forfeiture from

$500 to $1000.

Up to $5000 for each

violation.

Up to $10,000 for

each violation.

Violation of any provision

of or regulation under

N.W. Atlantic Fisheries

Act.

Violation of Shipping Act..

Transportation of wildlife

taken in violation of

State, national, or

foreign laws.

Violations of coal mine
health and safety

standards.

Willful violation of stand- Up to $250.

ards relating to smoking.

Unlawful distribution of a Up to $25,000.

controlled substance,

failure to keep records,

unlawful use of seal

placed on such

substances.

$10 per person not

included in the

manifest.

Cost of maintenance

including detention

expense; $300 for

each violation.

Same as above.

$500.

INS:
8 U.S.C. Failure of manifests for

§ 1221(d) shipments or aircraft to

(1970). comply with the require-

ments of this section.

8 U.S.C. Failure to comply with

§ 1223(c) provisions concerning

(1970). examination upon
arrival.

8 U.S.C. Failure to provide imme-

§ 1227(b) diate deportation of

(1970). aliens excluded from ad-

mission (or entering in

violation of law)

.

8 U.S.C. § 1229 Violation of any regulation

(1970) concerning ports of entry

for aliens arriving by
aircraft.
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Agency-Citation Purpose Penalty

Executive Departments—
Continued

Justice—Continued

8 U.S.C. Deportation Proceedings Cost of deportation to

§ 1253(c) within 5 years after the owner of vessel.

(1970). entry of the alien for

causes existing at time

of arrival.

8 U.S.C. Failure to deliver true $10 for each alien not

§ 1281(d) and accurate list of alien reported.

(1970). crewmen.

8 U.S.C. Failure to detain alien $1000 for each failure.

§ 1284(a) crewman until an immi-

(1970). gration officer has in-

spected the crewman.

8 U.S.C. § 1285 Employment on passenger $50 for each alien.

(1970). vessels or aircraft of

aliens afflicted with

certain disabilities.

8 U.S.C. § 1286 Unlawful discharge in $1000 for each viola-

(1970). United States of alien

crewman.

tion.

8 U.S.C. § 1321 Failure to prevent the un- $1000 for each viola-

(1970). authorized landing of

aliens.

tion.

8 U.S.C. Bringing in aliens subject $1000 or $250 depend-

§1322(a)(b) to disability or afflicted ing on the alien's

(1970). with certain diseases. condition.

8 U.S.C. Unlawful bringing of aliens $1000 for each viola-

§1323(a)(b) into United States. tion.

(1970).

8 U.S.C. § 1287 Intent to evade immigra- Up to $5000 each viola-

(1970). tion laws or bring alien tion.

Labor with OSHRC: 29

U.S.C. § 666 (1970).

Transportation

:

a. NHTSA: 15

U.S.C. § 1398(a)

(1970).

b. FAA: 49 U.S.C.

§ 1471(a) (1)

(1970).

crewmen into United

States with intent to

evade immigration laws.

Occupational safety and
health:

(a) willful or repeated

violations.

(b) other violations

Failure to comply with

safety standards.

Violation of provisions

and reg\ilations.

(a) up to $10,000.

(b) up to $1,000.

Up to $1,000 for each

violation and

$400,000 per related

series of violations.

Up to $1,000 for each

violation.
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Agency-Citation Purpose Penalty

Executive Departments—
Continued

Transportation—Con.

c. FRA:
45 U.S.C.

§ 64a (a)

(1970).

45 U.S.C. §§ 6,

13 (1970).

45 U.S.C. § 34

(1970).

49 U.S.C.

§ 27 (h)

(1970).

45 U.S.C.

§ 438(b)

(1970).

d. USCG:
33 U.S.C.

§ 157a (c)

(1970).

33 U.S.C. § 158

(1970).

Hours of service $500 for each violation.

Safety appliance $250 for each violation.

Locomotive inspection $250 for each violation.

Signal inspection $100 for each violation

and $100 for each

day violation

continues.

Violation of provisions $250-$2,500; each day
and regulations. considered a separate

violation.

Up to $500.Navigating or operating

a vessel under bridges

in violation of regula-

tions.

Penalty for violations of Up to $500.

chapter 3 (navigation

rules for harbors, rivers,

and inland waters) by
pilot, engineer, mate, or

master.

[The USCG enforces 85 other civil money penalty provisions.]

e. FHWA: 49 U.S.C.

§ 322(h) (1970).

Treasury :

a. IRS:

Violation of various motor
carrier safety regulations

by certain motor carriers.

$500 for each offense

and up to $250 for

each additional day.

Internal Rev-
enue Code

§ 6651(a).

Internal Rev-
enue Code
§ 6652.

Internal Rev-
enue Code

§ 6653(a) (b).

Failure to filr tax return 0.5%-25%.
or to pay cax.

Failure to file certain

information returns.

$l-$25,000.

Failure to pay tax through:

(1) negligence (1) 5% of under-

payment.

(2) fraud (2) 50% of under-

payment.

[The IRS enforces 18 other civil money penalty provisions.]



962 ADMINISTRATrV^E CONFERENCE OF THE UNITED STATES

Agencj^-Citation Purpose Penalty

Executive Departments—
Continued

Treasury—Continued

b. Customs:

19 U.S.C. § 292

(1970).

19 U.S.C.

(1970).

§469

Failure to file manifests

going to or leaving place

where there is no custom

house.

Dealing in or using empty
stamped imported liquor

containers.

$20 each offense.

$200 for each cask.

[Customers enforces 33 other civil money penalty provisions.]

c. ODGSO: 31

U.S.C. § 443

(1970).

Acquisition and use of gold

in violation of law.

Twice the value of the

gold and forfeiture,

seizure and condem-

nation of property.

Independent agencies:

AEC: 42 U.S.C.

§ 2282 (1970).

Violations of licensing

requirements.

Up to $5,000 for each

violation to a maxi-

mum total penalty

of $25,000 within

30 days.

CAB: 49 U.S.C. Violation of provisions Up to $1000 for each

§ 1471 (o) and regulations. violation.

(1970).

49 U.S.C. Violations regarding appli- $500/each offense.

§ 1474(a) cation of existing laws

(1970). relating to foreign

commerce.

t L/V/:

47 U.S.C. Common carrier—dis- $500 each offense and

§ 202(c) crimination and prefer- $25 for each day of

(1970). ences. continuance of

offense.

47 U.S.C. Common carrier—extension $100/day.

§ 214(d) of lines.

(1970).

47 U.S.C. Broadcast-stipulated Up to $1,000 per viola-

§ 503(b) violations. tion and total of not

(1970). more than $10,000.

47 U.S.C. Stipulated violations Up to $100/violation

§ olO(a) and a total of not

(1970). more than $500.

[The FCC enforces 6 other civil money penalty previsions.]
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Agency-Citation Purpose Penalty

Executive Departments—
Continued

EPA:
42 U.S.C.

§ 1857F-4

(1970).

42 U.S.C.

§ 1857d(j)(2)

(1970).

33 U.S.C.

§ 1161(f)(2)

(1970).

FHLBB:
12 U.S.C.

§ 1425a (d)

(1970).

Violation of provisions or

regulations relating to

interstate dealings in

automobile and engines

not meeting exhaust

emission standards.

Failure to submit reports-

Up to $10,000.

12 U.S.C.

§ 1425b (b)

(1970).

Violation of provisions and
regulations of Federal

^ ater Pollution Act.

Deficiency with liquidity

requirements under the

Federal Home Loan
Bank Act.

Violation of rule

$100 per day.

Up to $5,000.

Up to the highest rate

of advances of one

year, plus 2% per

annum.

Up to $100/per

violation.

[The FHLBB enforces 4 other civil money penalty provisions.]

FMC: 46 U.S.C.

§ 801 et seq.

(1970).

FRS;
12 U.S.C. § 324

(1970).

12 U.S.C. § 334

(1970).

12 U.S.C. §374a
(1970).

12 U.S.C

(1970).

12 U.S.C.

§ 1908(a)

(1970).

§ 377

Violation of statutory

provisions.

Failure to make reports of

conditions and of pay-

ment of dividends to

Federal Reserve bank.

Failure to furnish reports

from affiliates.

Acting as agent for non-

banking borrower in

making loans on securities

to dealers in stocks,

bonds, etc.

Affiliation with organization

dealing in "securities.

Willful violation of any
regulation under chapter

20, credit control.

Up to $5,000.

$100/day till

submission.

$100/day till

submission.

Up to $100 /day.

Up to $l,000/day.

Up to $1,000.
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Agency-Citation Purpose Penalty

Independent agencies

—

Continued

FTC:
15 U.S.C. 45(1)

(1970)

15 U.S.C. 65

(1970).

15 U.S.C.

68d(b)(1970).

15 U.S.C. 69f

(1970).

15 U.S.C. 21(1)

(1970)

ICC:
49 U.S.C. § 1

(12) (1970).

49 U.S.C. § 1

(17) (a) (1970).

Violation of cease and
desist order.

Export trade, failure to

supply required

information.

Wool products labeling,

failure to maintain

records.

Fur products labeling,

failure to maintain

records.

Violation of order of

Commission.

Up to $5,000/each viola-

tion; each day a

violation.

$100/each day of

failure.

$100/each day of

failure.

$100/each day of

failure.

Up to $5,000/each

violation; each day a

violation.

Failure to prorate $100/each ofiFense.

Failure to comply
order.

with $100-$500 for each

offense and $50/day.

[The ICC enforces 10 other civil money penalty provisions.]

SEC: 15 U.S.C.

§78ff(b) (1970).

SBA: 15 U.S.C.

§687g (1970).

Postal Service:

39 U.S.C. §5206

(1970).

39 U.S.C. § 5603

(1970).

49 U.S.C. § 1471(a)

(1970).

Failure to file information, $100 for each dajr

documents or reports.

Violation of any regula-

tion or written directive

requiring the filing of a

report.

Up to $100/per day

for each day of

continuance.

Failure to perform mail

transportation services

as required.

A common carrier by water

fails or refuses to trans-

port the mail.

Violation of regulations

(a) up to $500 for each

daj^ the carrier

refuses (b) an

amount the Postal

Service deems
reasonable, (c)

deductions from

compensation.

Up to $500 for each

day the carrier

refuses.

Up to $1,000 for

each such violation.


