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I. SOME PRIOR HISTORY

The appropriateness of the title "hearing examiner'
was first challenged seventeen years ago and the contro-
versy continues today. In 1955 the Hoover Commission's
Task Force on Legal Services and Procedures, noting that
hearing examiners preside in adjudicatory and rulemaking
proceedings 'with the degree of independence of judgment
which is expected of judges,'" recommended a new title
"with the status of administrative trial judge.''™ Congress,
however, did not act on the Commission's recommendation of
the new title of "hearing commissioner.'

In 1963 the Civil Service Commission considered
adoption of the title '"hearing commissioner' but the
title was thought to be produtive of confusion with the
heads of agencies who are dominated ''commissioners.' The
Commission decided against the suggested change.g/

Three years later a bill was introduced in Congress to
change the title of hearing examiners to "administrative
judge."éfThe Judicial Conference of the United States
opposed the legislation, stating that "the designation
'hearing examiner' is well understood and that the proposed
change would be inappropriate and confusing.'“‘Congress did

not act on the legislation.
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The Administrative Conference of the United States
undertook consideration of the title question in 1969 as
part of a broader examination of matters relating to the
selection and continuing education of hearing examiners.

The Committee on Personnel held public hearings for five

days in April 1969, surveyed agency views, and considered
responses to tentative proposalsg The Committee concluded
that a new title "more clearly reflecting the unique status
and responsibilities of these quasi-judicial foicers" should
be adopted and recommended the title of 'administrative
chancellor.”élThe Committee's recommendation, however, was

not supported by the Council of the Administrative Conference,
which forwarded the question for consideration by the Assembly
with a statement opposing the proposed title of "administrative
chancellor' as well as the title of "administrative trial
judge." After a spirited debate in the Assembly, the Council
position was upheld and the Administrative Conference did not
recommend a change in title.

In 1970 the Judicial Conference of the United States
reiterated its opposition to a title change for hearing
examiners that involved the word '"judge.'" The Conference,
after repeating its earlier view, relied on the action of the
Administrative Conference in disapproving legislation to re-

7/

designate hearing examiners as "administrative trial judges."
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In July 1971, however, the tide of events shifted in
the direction of a change of title. The Section on Judicial
Administration of the American Bar Association, with the approval
of the House of Delegates, created the Conference of Adminis-
trative Law Judges, which is composed primarily of Federal
hearing examiners?j The ABA thus officially conferred the
title "judge' upon hearing examiners.

Balancing the judicial designation explicit in this ABA
action is the recent report of the Job Evaluation and Pay
Review Task Force of the Civil Service Commission?/ This
report, the so-called 'Oliver Report,' recommended "administrative
law examiner' as a more appropriate title than "hearing examiner,"
but opposed as too controversial any title involving the word
"judge."

In late 1971 several of the independent regulatory agencies
gave consideration to the adoption of rules changing the title
of their hearing examiners, at least for certain purposes.
An advisory committee on procedures to the FTC recommended
in mid-1971 that the FTC refer to its hearing examiners as
"Federal Trade Commission Trial Judges' in connection with fTC
adjudicative proceedings; and the FIC tentatively adopted a

rule to that effect on October 7, 1971. The Federal Power

Commission took a somewhat similar action in December 1971.
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When word of the tentative actions of the FTC and FPC
spread to other independent agencies and to the U.S. Civil
Service Commission, the Commission took steps to maintain
the status quo pending a full consideration of the question.
On January 19, 1972, Chairman Hampton of the Civil Service
Commission wrote to FIC and FPC urging the two agencies not
to publish their proposed changes but to maintain the status
quo until the Commission had an opportunity to (1) "assert
whatever jurisdiction we have in this area because of a con-
viction that a uniform response to this multi-agency problem
is far preferable to its piecemeal treatment on an agency-
by-agency basis''; and (2) '"decide the matter for all agencies
after obtaining the current view of the Administrative
Conference of the United States, the Judicial Conference,
the agency heads who employ most examiners, suitable
representatives of the hearing examiner corps such as the
Federal Trial Examiners Conference, and the Job Evaluation
and Pay Review Task Force withi%iﬁpis Commission which conducted
a recent survey on the Subject.ﬁ—_The FTC and FPC acceded to
Chairman Hampton's request on the understanding that the Civil
Service Commission's review of the issue would be conducted as

expeditiously as possible.
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On March 1, 1972, the Civil Service Commission issued a
regulation which preempted the field in the sense that it
prevents any agency from making a title change on its own;ll/
Simultaneously, the Commission announced the initiation of
a broad study of the question ''whether a more appropriate
title than that of 'hearing examiner' should be adopted.”
Chairman Hampton of the Commission has made a formal request
to the Administrative Conference for its ''advice on the
feasibility and adequacy of [the Commission''s] approach
[and] your views on the merits of the change." 12/

In order to preserve a degree of .suspense, 1 will leave
subsequent developments, including the Conference's reaction
to Chairman Hampton's request for advice, to the conclusion
of this” paper. Before reaching that point, it may be useful
to summarize the opposing views on the merits of a title
éhange for Federal hearing examiners.

II. THE OPPOSING ARGUMENTS

The dispute over what to call hearing examiners appointed
under section 11 of the Administrative Procedure Act en-
compasses two distinct issues: (1) the desirability of a new
title, and, if one is desirable, the selection of the appropriate
title or titles; and (2) the question whether uniformity in title

for all hearing examiners is desirable despite variations in

examiners' tasks in different agencies and the explosive growth
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in the number of hearing examiners required by the Department

of Health, Education, and Welfare.

A. A Title Change for Hearing Examiners?

1. Accuracy in description of function.

Those who favor a change in title to ”administrative trial
judge' believe that the present title of "hearing examiner" is
not descriptive of the function performed by APA hearing
examiners. They assert that "administrative trial judge"
more accurately describes the initial decision-maker in the
Federal administrative process and is sufficiently unique to
avoid confusion with Federal and State judges%i/As the Wall

Street Journal has said:

"An examiner's job is similar in many ways to
that of a trial judge * * %. He presides over court-
like hearings, complete with harried steno-typists,
bickering lawyers and nervous witnesses. He makes

rulings -- called initial or recommended decisions --
that arf 7ubject to review by the agency's governing
body. " 14

While the examiner's job varies with the agency that employs

him, the examiner's basic function is the same in almost all
agencies: to build a factual report and make a decision supporfed
by legal reasoning. In performing this function, hearing ex-
aminers are armed with broad powers to control the conduct of
proceedings, to rule on evidence, and to issue subpoenas for

the production of testimony or documents.
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Opponents of a title change, especially one involving

' stress the limitations on the examiners'

the word '"judge,'
exercise of these powers. Hearing examiners perform the
functions delegated to them by the agencies by which they
are employed in accordance with agency rules and subject to
the agency's ultimate power of decision. Théy also preside
at rulemaking and other proceedings of a ”legislativeﬁ
character and in many proceedings which lack the adversary

quality that tends to be characteristic of courtroom litigation.

2. Confusion with other jobs.

The title ''examiner'" has long been used by Federal
administrative agencies, even before the present role of
the APA examiner was established. Proponents of a change
in title maintain that the public is unable to distinguish
between an APA hearing examiner and the many other 'examiners'
employed by Federal, State and local governments, wﬁo have
administrative, investigative, or clerical functions markedly
different from the decisional function of the hearing examiner.
There are at least eight types of '"examiners' employed by the
Federal Government alone, ranging in GS grade from GS-5 to GS-11,
and the job qualifications and duties of these examiners have
little in common with the APA hearing examiner. It is argued
that lay misunderstanding about who the hearing examiner is

and what he does is widespread and that it impairs the
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performance of adjudicatory functions. Participants
and witnesses may not fully understand the seriousness
of the proceeding; or they may view the examiner as a
representative of the prosecuting wing of the agency rather
than as an independent deciding officer. Misunderstanding
of the hearing examiner's function is said to adversely
affect the public's respect for administratiQe proceedings
and to limit the availability of idle State and Federal
courtrooms in many parts of the country.

The problem of confusion with other jobs; of course,
is most likely with respect to hearing examiners who are
involved in proceedings involving members of the general
public, such as social security disability proceedings, and
less likely with hearing examiners who deal with a specialized
bar or a few industry groups. Opponents of a title change,

however, find any title involving the word '

'judge'" inappropriate
for both kinds of hearing examiners. Social secufity proceedings
are viewed as lacking an essential adversary quality because the
claimant is represented in only a portion of the cases and
staff lawyers do not ordinarily participate. And the large
economic and regulatory proceedings of other agencies have

traditionally been viewed as involving "legislative' functions

that could not be delegated to constitutional courts.
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Some purists also argue that the title of "judge"
should be reserved, at least insofar as the Federal Government
is involved, to the juéﬁsf of constitutional courts created
pursuant to Article III. Although the long historical
experience with 'legislative courts' created under Article
I provides support for the use of "judge' in connection with
legislative functions, legislative courts have tended to
become constitutional courts over the course of time, a
step only recently completed with the Court of Claims and
the Court of Customs and Patent Appealggblln the view of
some opponents of a title change, if hearing examiners want
to be called "judges," they should be appointed by the President

with the consent of the Senate and removed only by impeachment.

3. Need for increased status, dignity and respect.

Although we live in a democratic society, titles continue
to impart dignity, authority and honor. A title containing the
word ''judge' arguably would promote public understanding of the
examiner's role in conducting an impartial hearing in a judicial
atmosphere. While the public recognizes what a court is and
what a judge stands for, the public generally does not recognize
the status of an examiner, particularly if he holds forth in
the chapel of the local YMCA or in a hotelhroom. Moreover,
calling an examiner 'judge' will further public acceptance
of the impartiality and objectivity of the administrative

process.
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Those who favor a change in title buttress their
argument by citing the rigors that must be survived in
order to become a hearing examiné%;/ Qualification for an
appointment requires membership in the bar and seven years
of legal experience, including two years in administrative
law. An applicant must also undergo a five-hour test of his
ability to write an examiner's decision. Only one-tenth of
those who apply end up on the register and “even fewer
are actually appointed. Fufther, many individuals in
the Federal hearing examiner corps have demonstrated a
degree of professional skill and attainment that rivals that
of their brethren in the Federal judiéiary.

The Qppoéing view is that the title of '"hearing examiner,"
which has been in use for many years, is a familiar designation
that imparts dignity and status to the office with which it
is associated. No more honorific title is necessary. While
it is recognized that 'judge' is a more prestigious title than
"hearing examiner,' it is argued that many hearing examiners
have yet to earn their wings through outstanding performance.
Other opponents of a title change, conceding the high quality of
many hearing examiners, assert that a single title such as
"administrative trial judge' would confer inappropriate
formality upon proceedings, such as social security hearings,

that benefit from their very informality. This argument has
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led some observers to call for a distinction in title
between GS-15 and GS-16 hearing examiners, with the
title of "administrative trial judge' reserved for the
latter group.

4. Effect on performance of hearing examiners.

Proponents of a title change argue that it will result
in improved performance by hearing examiners. Justice Tom
Clark stated " .. as you put the robe around a judge or
give him the title of 'judge', he seems to take on a different
perspective from the standpoint of the responsibility he has

18/
" Human behavior is

in discharging the duties of his office.
influenced greatly by self-image, professional expectations,
and the indicia of title and office. If a change in title

adds to the decorum of the hearing, to the significance of

the oath, to the ability of the hearing examiner to obtain
truthful testimony, and to the respect shown by participating
lawyers, those changes would contribute to improved performance
by the examiner. While financial rewards are important, the

morale and pride provided by professional status and recogni-

tion are a vital incentive to improved performance.
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Opponents of a title change rely on the commonly held
belief that status and respect do not flow from titles or
labels but rather from first-rate performance. The only
way the hearing examiner will increase his status and the
respect for his position, in this view, is by putting out a
better work product, conducting more dignified hearings, and
comporting himself in a manner befitting his office. A change
of name will not produce these desired effects; only a con-
certed effort by the hearing examiners themselves will earn
them the status and dignity they believe they deserve. The

best public relations, in this view, is to do a good job.
19/

"A rose by any other name would smell as sweet.

5. Effect on recruitment.

One of the central factors emphasised by those favoring
a change of title is the difficulty in recruiting qualified
persons for the position of hearing examine%g/ It is difficult
to keep the current hearing examiner registers adequately
filled with highly qualified applicants to meet current demands.

The likelihood that many new positions for hearing examiners

will be created in the near future will accentuate the problem.

New agencies and functions, such as the Occupational
Health and Safety Review Commission, need to be staffed
with hearing examiners. The Social Security

Administration now has 347 examiners but anticipates
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an increase to 682 by June 1973. Pending welfare reform
legislation would require about 1,000 additional hearing
examiners in HEW. A title of more dignity that was better
understood by the general public would help attract a larger
number of qualified applicants. While a successful lawyer
may be willing to change employment and eQen relinquish some
renumeration to become a state judge, he is unwilling to change
his living circumstances for a job eﬁtitled "hearing examiner."

Moreéover, a period of heavy incidence of retirement is
affecting a number of agencies that have not had recruitment
difficulties in the past. If these agencies are to avoid an
inbred, agency-staffed corps of examiners, they must find
qualified applicants from the private sector.

The opposing argument minimizes the effect on recruitment
of a title change or finds any such effect outweighed by other
considerations. Officials of the Civil Service Commission state
that both the GS-16 and GS-15 hearing examiner registers have
an adequate number of names. In their view, the basic difficulty
in recruiting hearing examiners is that of finding the re-
quisite number who can meet the exacting requirements. A change

in title by itself may have only a limited effect.
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6. 'Overjudicialization.'

Opponents of a title change believe that agency control
of policy and agency supervision of hearing examiners will

be adversely affected if examiners are called '

'judges." A
"judge" may feel freer to act independently of established
agency policy than a '"hearing examiﬁer.“ The essential
characteristics of the administrative process may be lost

as administrative behavior becomes more and more judicialized.
Moreover, reviewing courts may give more effect than is
warranted to initial determinations of administrative

judges, to the detriment of agency authority and
policy-making.

Proponents of a title change reply that the degree of
judicialization of the administrative process is independent
of the title given presiding officers in formal proceedings;
and that a change in agency authority or judicial review is.
neither intended nor probable. Agencies will still feel free
to review, rewrite, amend or modify the examiner's decision.
Most hearing examiner decisions, even now, become the final

L. - 21/
decision of the agency. —
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B. The Issue of Uniformity

In éddition to whether there should be a title change,
there is also the question of whethef all hearing examiners
should have the same title. Some Govermment officials cite
the variations in the examiner's job from agency to agency
as support for letting agencies choose designations for their
APA hearing examiners. Other officials see a logical cut-off
point for title distinctions in the GS rating system: they
advocéte the title "administrative trial judge'' for all those
having a GS raﬁing of 16 or above and retention of the 'hearing
examiner" designation for examiners with a GS rating of 15 or
below.

Practically speaking, the Social Security Administration
examiners are the focal point of this particular controversy.
It is asserted that the 345 social security examiners do not
have as much responsibility or judicial character as the GS-16
examiners in the major regulatory agencies. Social security
hearing examiners primarily preside over disability claims;
generally only one claimant appears at each hearing; only
about one-third of the claimants engage the services of an

22/
attorney; and a staff lawyer does not ordinarily participate™

In addition to this alleged non-adversary quality, it is
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feared that the massive present and prospective size of the

social security hearing examiner corps, which may ultimately

grow to 1,500 - 2,000 examiners, would unduly dilute any new title.

Those who favor the use'of the same title for all APA hearing
examiners regardless of GS rating or agency believe that the ex-
aminer's function is basically alike for all agencies despite
these differences. The differences that do exist are generally
in terms of the substantive issues involved and their complexity.
The rendering of a written decision on a record which becomes a
final'decision unless appealed and the holding of evidentiary
hearings afe cémmon denominators for most agencies. While dis-
ability determinations involve individual citizens, so do petty
criminal cases in the courts, in many of which the parties are
unrepresented and the case turns on issues of fact relating to
a single individual.

While there are different GS ratings for examiners, there
are also different kinds of judges, yet all claim the same title.
A wide variety of state and local officials who man tribunals of
limited jurisdiction and significance are given the title of '"judge.
It is asserted, therefore, that ail those who qualify under the

APA can be called by the same title even if their functions do
vary slightly. To differentiate in title would only make it more
difficult to find able people to fill the GS-15 examiner positions.
And in many respects social security disability casés are more
adjudicatory in chamcter than the policy-oriented proceedings in

the major regulatory agencies.
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ITI. CONCLUSION
It is time to bring this paper to a close by stating
some conclusions. Where do I come out? What is the position
of the Administrative Conference of the United States?

A. Personal Views

My personal view, as distinct from that of the Administrative
Conference, is that it is desirable to change the title of all
or most Federal hearing examiners to '"'administrative trial
judge." The change would put an end to a vexing controversy
and would have a number of beneficial effects without, in my
view, any substantial negative consequences. Higher standards
and improved performance on the part of hearing examiners would
be likely to follow. Titleé, self-image, and expectations of
perférmance are important influences on the behavior of
professional groups and do tend to be self-fulfilling. People tend
to joke about other people's concern with titles, but they do
not joke about their own titles or status, which are invariably
regarded as terribly important. Title change would also have
a beneficial effect on recruitment of hearing examiners in a
period of substantial growth of the hearing examiner corps.

I do not give great weight to the opposition of the

Federal judiciary or to the somewhat metaphysical arguments
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based on Articlé ITI. A number of conversations with individual
Federal judges have indicated that the principal bases of the
Judicial Conference position are: (1) a fear that the status
of Federal judges will be diluted if administrative hearing

officers are included within the term 'judge,"

even though
qualifying language (''administrative trial judge') clearly
differentiates the task and the institutional context; and (2)
the assertion that the present title of "hearing examiner'" is
sufficiently honorific, well understood, and that a case for
a change has not been made. I think that the first argument
will not withstand public statement and scrutiny, while the
second is outweighed by the opposing arguments.

Whether a single title should be épplied to all hearing
examiners raiges a different set of issues. I do not believe
that discrimination against social security examiners on
grounds of the non-judicial character or relative unimportance
of their function is easily justified. The function is clearly
adjudicatory in character and at least as important to the
individuals affected as the repetitive personal injury and
petty criminal cases on which Federal and State judges spend
much of their time. Why should lower status or dignity be
accorded to proceedings in which citizens press their claims,
highly important to each individual, of entitlement to

governmental benefits? Moreover, it is in this area that
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public confusion is a problem and that the beneficial effect of

title change on recruitment and performance is likely to have
the greatest effects.

There is room, however, for a compromise position on
this question. The potential explosion of the need for hearing
officers in the Department of Health, Education and Welfare,
when combined with the administrative difficulties of supervising
such a large number of ''independent'" hearing officers, suggests
the possibility of utilizing "administrative trial judge' for
a substantial number of senior HEW hearing officers (perhaps
as many as 200), while retaining the present title or a new
one such as ''referee'" for the remainder of the HEW hearing
examiner corps. An approach of this kind might provide HEW
with greater control over the selection, promotion and conduct

of '"referees,"

while retaining APA independence for the
"administrative trial judges' who would supervise their work.

A final issue is whether individual Federal agencies should
be permitted to change the title of their own hearing examiners
for purposes of dealing with the public in cases of an
adjudicatory charactef. ‘The present General Counsel of the
U.S. Civil Service Commission concluded in 1969 that, although
it might be undesirable as a matter of policy, individual
agencies had authority to use a title other than the official

civil service class title for purposes of internal administration,

public convenience, law enforcement and the like. When the
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FTC and FPC, however, sought a few months ago to exercise
this authority, the Civil Service Commission moved to block such
independent action and stressed the desirability of a uniform
Government-wide position.

T believe that one's attitude on this question of individual
agency action is very much influenced by one's position on the
merits of the title-change question. Those who favor a title
change are apt to emphasize the diversity and freedom thattﬁe con-
trolling statute appears»to_contemplate%i/After all, the NLRB
for sometime has referred in its rules to its "Trial Examiners"
as individuals who act as "administrative trial judges' and it
has asked members of its staff to address them as ''Judge.'
Although an individual agency cannot affect the title established
by the Civil Service Commission for personnel, budget, and
fiscal purposes, why should it not be free to take steps which
it thinks desirable for other purposes?

Opponents to any title change for hearing examiners are
likely to emphasize the ''mose of the camel in the tent" or
"divide~-and-conquer" themes that may be the practical results
of adoption by individual agencies of a changed title. There is

no doubt that such steps would create pressures for similar
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efforts by other agencies. An agency's failure to respond
to those pressures would be likely to create serious morale
problems among its hearing examiners and difficulty, relative
to agencies that had so responded, in recruiting new examiners.
Thus opponents of a title change also tend to oppose any
opportunity for different agencies to handle the problem in
their own way. |

If it is not possible to-persuade the Civil Service
Commission to change the title of all or most Federal hearing
examiners, I would at least attempt to preserﬁe the authority
of individual agencies to act independently. But I recognize
that, if a person is opposed to title change, the same person
is likely to be opposed to independent agency action.

B. Views of the Administrative Conference

My personal views, however, are less important than the
institutional position of the Administrative Conference of
the United States. I have already mentioned the opposition of
a majority of the Conférence in 1969 to a title change involving
the word "judge.'" As a quasi-legislative body, of course, the
Conference is not bound by the past failure of a proposal to
carry. On the other hand, it would not serve a useful purpose
to reconsider a question after little more than two years

unless new information is available or there is reason to
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believe that the result would be different. As you will see,
I am unable to give any assurance that that is the case.

As I indicated at the outset of my remarks, the Civil
Service Commission has initiated a broad review of the title
question. As part of that study the Commission has asked
the Administrative Conference for its views. The Council of
the Conference considered this request at length at its meeting
on March 10, 1972. On March 20, 1972, at the request of the
Council, I communicated the following response to Chairman
Hampton of the Civil Service Commission:

"Dear Mr. Chairman:

'""On February 29, 1972, you wrote me to inquire
concerning (1) the feasibility and adequacy of the Civil
Service Commission's proposed course of action to study
the question of the appropriate title or titles for Federal
hearing examiners, and (2) the views of the Administrative
Conference of the United States on the merits of this
question.

"The Council of the Administrative Conference discussed
this matter at length at its regularly scheduled meeting on
March 10, 1972. The Council was confident that the study
described in your letter would provide a careful and
balanced review of the relevant issues.

""On the merits of a change of title for some or all
hearing examiners employed under the provisions of
section 11 of the Administrative Procedure Act, the Council
is divided. Five members of the Council (Charles D. Ablard,
Walter Gellhorn, Marion Edwyn Harrison, Edward L. Morgan,
and Richard C. Van Dusen) adhere to the position taken by
the Council and the Assembly of the Administrative
Conference in October 1969 that a title change which
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“includes the word "judge'" is inappropriate and undesirable.
Three members of the Council (Roger C. Cramton, Dale W.
Hardin and Harold L. Russell) believe that "administrative
trial judge'" (or similar title) should be applied to Federal
hearing examiners. Richard B. Smith would also favor such
a title change if it were part of a larger shift of
adjudicatory functions to an "Administrative Court."

G. Harrold Carswell and Ralph E. Erickson did not participate
and have expressed no opinion.

"Under these circumstances, with a plurality of the
Council opposed to a title change, the Council was unanimous
that it would not serve a useful purpose for the question
to be reconsidered by the Assembly of the Administrative
Conference at this time.

""A memorandum prepared in my office for the Council's
use (1) discusses the arguments for and against a title
change, (2) summarizes the discussion of . the question on
the floor of the Assembly in October 1969, and (3) summarizes
the prevalent attitudes -- informally and unofficially --

‘of a number of Federal agencies on the question. Since
this information may illuminate the 1969 action of the
Administrative Conference and the present action of the
Council, copies are enclosed for consideration by the
Commission.

"If T or my office can be of further assistance to
you on this matter, please let me know."

""Sincerely yours,

[s] Roger C. Cramton
Chairman"

There is no use pretending that this posture of events
provides any assistance to those who seek a change in title for
hearing examiners. But candor and honesty and openness have
great values. Understanding the realities that one faces is
the beginning of wisdom. And the first reality is that the

Civil Service Commission's study of this question is likely to
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be determinative of the result for the time being. Information,
views and argument should be made available to the Commission
so that it may reach a thoughtful and informed decision.

Wholly apart from the question of title change, I would
urge hearing examiners and their friends to consider other
issues which may improve hearing examiner status and performance
in equal or greater'degree than a title change. Improvement
in the quality of hearing rooms available for the use of hearing
examiners in many parts of the country has begun, but there
is still an enormous distance to é%%/ Continuing effort and
pressure are reduired if adequate~~to say nothing of dignified--
hearing rooms are to be available. 1In some agencies an improve-
ment in the physical space and supporting services provided to
hearing examiners is also badly needed. Finally, the provision
of law clerks is a step that a number of agencies should now
consider. We can make much more productive use of the high
talents of many hearing examiners if they are armed with
qualified personal assistants.

Hearing examiners are a vital element in the Federal
administrative process. The quality of administrative justice,
as perceived by the citizens who are affected by Govefnment,

is greatly influenced by their actions. Federal hearing

examiners enjoy great respect in the agencies and from the

bar due to their general high quality and excellent performance
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over the years. During the next quarter-century under the
Administrative Procedure Act we can expect even larger

accomplishments to flow from the men who hold this high office.

THHFHEHEHEHEHEE






¢ . APPENDIX ®

NUMBER OF . HEARING EXAMINERS EMPLOYED BY FEDERAL
AGENCIES, GRADE OF POSITION, AND PROSPECTIVE VACANCIES
(February 1972)

Grade ofl/ Number of . Prospectiveg/

Agency Position Examiners Vacancies
Department of Agriculture GS-16 6 0
Atomic Energy Commission GS-17 1 0
Civil Aeronautics Board GS-16 22 1
Federal Communications Commission GS-16 17 1
Federal Maritime Commission GS-16 6 0
Federal Power Commission GS-~-16 19 0
Federal Trade Commission GS-16 11 2
Food and Drug Administration, :

Department of Health, Education

and Welfare GS-15 1 -2/
Office of the Secretary,

Department of the Interior GS-15 12 -3/
Office of the Secretary, Department

of the Interior (Indian Probate) GS-13 12 ﬁi/
Internal Revenue Service,

Department of the Treasury GS-15 1 -3/
Interstate Commerce Commission GS-16 78 154/
Department of Labor GS-16 34/ 2
Maritime ‘Administration,

Department of Commerce GS-16 3 -3/
National Labor Relations Board GS-156 100 104/
National Transportation Safety Board,

Department of Transportation GS-16 6 -§/
Occupational Safety and Health

Review Commission -GS-16 10 13
Postal Rate Commission GS-17 1 -2/
Post Office Department GS-16 2 -3/
Securities and Exchange Commission GS-16 6 -3/
Social Security Administration,

Department of Health, Education

and Welfare GS-15 345 340
U. S. Civil Service Commission GS-16 1 -
U.S. Coast Guard, Department of

Transportation GS-15 17 -3/

680 384

Source:

Office of Hearing Examiners, U.S. Civil Service Commission

1. With 10 or more hearing examiners, Chief is one grade higher. 1In

addition the single hearing examimers of the Atomic Energy Commission
and the Postal Rate Commission are GS-17's.
. Includes imminent retirement and expansion of hearing examiner corps.
Unknown.
Estimated.

~wN






FOOTNOTES

This paper is an elaboration of remarks prepared for
delivery at the Ninth Annual Seminar of the Federal
Trial Examiners Conference on Tuesday, March 21, 1972,
Washington, D.C.

Chairman, Administrative Conference of the United States.
Formerly, Professor of Law, University of Michigan.

Except as indicated to the contrary, the views expressed
are those of the author and not necessarily those of the
Administrative Conference of the United States.

The author acknowledges the able assistance of Lynda S.
Zengerle in the preparation of this paper. Needless to
say, she is not responsible for my views or errors.

Task Force on Legal Services and Procedure, Report on
Legal Services and Procedure to the Executive Branch of
the Govermment 197-98 (March, 1955).

Report of Advisory Committee for Hearing Examiners to
United States Civil Service Commission (undated), pre-
sented to the Commissioners in July, 1963.

H.R. 16550, 89th Cong., 2d Sess. (1966)

Proceedings of the Judicial Conference of the United
States, p. 40 (Sept. 1966). The Committee report in support
of this action is not available to the public.

The transcript of the public hearing held by the Committee
on Personnel was published in an abridged form by the
Federal Trial Examiners Conference. Federal Trial
Examiners Conference Committee on Title Change, The

Case for Administrative Trial Judge (1969) [hereafter
cited as '""The Case for Administrative Trial Judge''].

Administrative Conference of the United States, full text
of debate on the recommendations of the Committee on
Personnel on Proposed Change of Title of Hearing Examiners
17 (Oct. 21-22, 1969).
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Proceedings of the Judicial Conference of the United States
11 (Sept. 1970).

16 American Bar News No. 12, at 4 (Dec. 1971).

U.S. Civil Service Commission Job Evaluation and Pay
Review Task Force, Model of Attorney Evaluation System
and Pay Structure (1971).

Letter from Robert Hampton to Roger Cramton, Feb. 29, 1972.
47 Fed. Reg. 4375 (March 2, 1972).
Letter from Robert Hampton, supra note 10.

If it is thought that the term "administrative trial judge"
is susceptible to confusion with the 'administrative judges™
that have managerial functions in some court systems, the
use of the name of the administrative agency, as in the FTC's
proposed title of "Federal Trade Commission Trial Judge, "
would eliminate that problem. '

Wall Street Journal, Sept. 16, 1969 at I, Col. TI.

D. Currie, Federal Courts 105-131 (1968); C. Wright,
Law of Federal Courts 24-36 (2d ed. 1970).

Glidden Co. v. Zdanok, 370 U.S. 530 (1962). 1In the Glidden
case tne Supreme Court held that the Court of Claims and the
Court of Customs and Patent Appeals are ''constitutional' courts
and that the assignment of judges of these courts to sit with
courts which are 'constitutional'' is wvalid.

United States Civil Service Commission Announcement No. 318
(Hearing Examiner) (July 1970).

The case for Administrative Trial Judge.

W. Shakespeare, Romeo and Juliet, Act II, Sc. 2, Line 33:

"What's in a name? That which we call a rose
By any other name would smell as sweet."
An Appendix to this paper contains current data on the number

of hearing examiners currently employed by Federal agencies
and the number of prospective vacancies.
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Macy, The APA and the Hearing Examiner: Products of a Viable
Society, 27 Fed. B.J. 386-389 (1967). See also Adminis-
trative Conference of the United States Recommendation

No. 6 -- Delegation of Final Decisional Authority Subject

to Discretionary Review by the agency, 1 A.C.U.S. 122 (1970).

Dixon, The Social Security Disability Program: An Heretical
Report (Report prepared for the Committee on Grant and Benefit
Programs of the Administrative Conference of the United States,
Second Draft, March 8, 1972).

See 5 U.S.C. § 5105(c) (1970): "The official class titles
established under subsection (a) (2) of this section shall

be used for personnel, budget, and fiscal purposes. However,
this requirement does not prevent the use of organizational

or other titles for internal administration, public convenience
law enforcement, or similar purposes.' See also the Case for
Administrative Trial Judge at 66-67.

Administrative Conference of the United States Recommendation
No. 1 -- Adequate Hearing Facilities, 1 A.C.U.S. 45 (1970):

Administrative hearings of the Federal government
should be conducted in dignified, efficient hearing
rooms, appropriate as to size, arrangement, and
furnishings. . . . The General Services Adminis-
tration could advantageously arrange for the
service and the space needed by departments and
agencies in which administrative hearings occur.
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1. INTRODUCTION

The appropriateness of the title "Hearing Examinér"
was first challenged seventeen years ago and the contro-
versy continues today.‘ The failuré of the Administrative
Conference to take a position favoring the change in 1969
did not have the effect of finaliy putting the question
to‘rest; Federal hearing ekaminex; ha&e refused to take
that acfinn as final, and fecent developments have once
again bréughf it tolthé~fore; In‘éarly 1971.the Council
of the Se:tion of Judicial Administraﬁion>of the Aﬁerican
.Bar Assoc:ation invited Federal heéring examinérs to.
become pa:'t of the Section under the title ''Conference
of Admini:trative Law Judges.' Tle House of Delegates
approved this action‘in July 1971, and the Conference waé
formally organized later in the year with the election of
a chairmau (Heriel H.E. Plaine of the NLRB) and an execu-
tive commi.ttee. _' | v

‘ In late 1971 sevéral of the iadependent régulatory agencies,

responding to inquiries initiated by Chairman Kirkpatrick of
the Federal Trade Commissionm, gafe consideration to the

adoption of rules changing the title, at least for certain

purposes, of their hearing examiners. An advisory cgmmittee
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on procedures to the FTC had recoﬁmended'in mid—i971Atﬁat
the FTC refer to its hearing examiners as "Federai Trade
Comﬁission Trial Judges' in connection witﬁ FTC adjudicative
pfoceedings; and the FTé‘tentatively adopted a rule to that
effect on October 7, 1971. The Federal Power Commission
téok ;‘sonegﬁat similar action in )ecember 1971.

-When word of the tentétive ac-ions of the FTC énd FPC
v spread‘to other-independent agencias and to the U.S. Civil
-'Service Chmmissidn, the Civil Service Commission took sfeps.
to mainta:.n the status quo pending a full consideration of
the question by the Civil Service Commission. On January 19,
1972, Cha-rman>Hampton of the CiViL Service Commission wrotie
to the FIi; and the FPC urging the “wo agencies not to publish
their pro)osed changes but to mairiain the status quo until
~ the Civil Service Commission had aa oppoftunity to (1) Massert
- whatever jurisdiction we have in fhis area because of a.con-b
viction that a uniform response to this multi-agenc;hproblem
is far preferable to its piecemeal treatment on an agency-by-
agency basis'"; and (2) ''decide the matter for all agencies
after obtaining the curfent view of the Administrative
Conferenqe of the Uni;ed States, the Judicial Conferque,
the agency heads who employ most examiners, suitable’

representatives of the hearing examiner corps such as
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‘f“thé'federal’Tria1~Exaﬁiners-Coﬁferénce, and fhé Job.

. Evaluation and Pay Review Task Force witﬁin this'Cémmis-
sion which conducted a recent surQey on;the subjeét."
The FTC and FPC acceded to Chairman Hamptoq's request
 -on the understanding that the Civil Service Commission's

"réyiew;of the issue would be céndufted as expeditiously

~as possible.

Oon Mzrch 1, 1972, the Civi} S2rvice Commission issued
'é ?égﬁiétion which would éreempt t'ae field in the sense
that i; wculd prevent aﬁy agenc&_ifom making a title
change on its own. Simultaneously,; the Commission announced
ﬁhe initiction of a Broad study of.the question ”whefher a
mofe ap?rcpfiate title than that cf 'hearing examiner’ sho1d
be adoptec.." Chairman Hampton of :ﬁe Commission has made :.
formal request to me for "your advice on the feasibility aunl
- adequacy of [the.Commission's] approach ... [and] your views
on the merits of the chahge." [See Hampton letter i;cluded _
in‘Appendix A.] - |
? . The dispute'over what to call hearing examiners appoihted
i.andérnsectioﬁ 11 of the Administrative Prﬁéedure.Act en;ompasses
three issues: (1) the desirability of a new title; (2) the
selection of the appropriate title or titles; and (3) ‘the

question whether uniformity in title for all hearing examiners

is -desirable despite variations in examiners' tasks in diffcrent

P
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agencieé. The purpose of this memo'ra'ndum‘is to pfesent information
‘relevant to these issues iﬁJas dispassioﬁate and useful a form as
p0531b1e. An attempt has been made not to color the discuseion
' of factual background and opposing arguments with my personal
';iews, which are briefly stated in a concludlng section.
-I1. THE ROLE OF THE Hh'RING EXAMINER

The“uPA §11 hearlng examlner nas a dual role. -he mus
operate as a competent and lmpartlal adjudicating offlcer
and as a cesponsible, disciplined nember of an administra-
tive agennf. Under the APA, the finctions of hearing
examiners are substantially the seﬁe threughout the Govern-
ment althaugh the subject matter of the cases they hear varies
‘greatly. Tn fulfilling his dutie:, subject to relevant legal
limitations, the hearingAexaminer; admiqisters oaths and
affitmations; issues subpoenas and affirmations; rulee upon
offers of proof and receives relerant evidence; takee or
céuses'the taking of depositions; regulates the course of
the hearing; holds conferences for the settlement or simplifi-
‘cation of the issues by consent of the parties; disposes of
procedural requests or similar matters; questions witnesses;
considers the facts in the record and arguments aﬁd contentions
made; determines credibility and makes finding; of fect and
eonclusions of law; recommends decisions or makes initial

decisions on the basis of reliable, probative, and substantial

Tlaa
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evidence on the record; and takes'any other actions authorized
by agency rule consistent with the prov131ons of the Act.

T . A. Similarities with a Judge s Role

Hearing examiners conduct hearings{ often in accusatory
proceedings, and recommend or'hand down binding decisions“
tnat have far¥reaching impact cn individual rightsﬂand
. property. If the heafing examiner makes an initial decision
tthat'is n2ither appealed nor revitwed by the agency»upon‘its
own motioa, his_decisicn becomes that of the agency. Acco;:ding
to John W. Macy, Jr., former Cnaiznan of the U.S. Civil Seirvice
'Commission, ""the nearing examiner conducts the hearings, rules
upon offecs cf proof, receives evidence; makes findings of}factv
‘and conclisions of law, and except. for the decision, generzlly
,.performs “he same kinds of functicns perfoxrmed by a presiding‘
judge in he judicial system."l/ The functions of heafing and
deciding are insulated from improper pressures and controls
under section 11 of the APA, now codified in 5 U.S.C. §1010
(1970), by making che hearing'examiner-independent of his agency
in compensation and in tenure. The framers of the APA assured
this independence by requiring that nearing examiners (a) be
abpointed subject to civil_service and other laws not inconsis-
tent with‘the APA; (b) receive compensation preacribed and

adjusted by the Civil Service Commission acting on its own

motion, independent of agency reconmendation; and (c) be

-
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remoQable énly for good cause determined by the Cémmissioﬁ
after opportunity for hearings upon the record and.subject
to judicial review.

_The federal courts havé also recognized and strengthened
the hearing examiner's status as an official of Qonsequence..
.-iﬁ i951 FLe Supreme-Court, in reversing_an NLRB ceasé-and-
desist order in an unfair labor practice case, remanded th?
case for ;econsideration in the lizht of the hearing examider'é
- findings. In so doing;};he Suprenea Court held that "the plain
language nf-the statute directs a reviewing courtfto determine
the substantiality of evidence on the record including the w
Ahearing éxéminer's report. The coaclusion is confirmed by
the indicitions in the legislative history that enhancemer.i:
of the status and func£ion of the trial examiner was one-cf
the impogiant purposes pf the‘moveﬁent for administrative
reform."

Dufing the inter&ening quarter century, the status ard
function of heafing examiners have grown dramatically. Initial
decisions of hearing examiners become finmal without further

review in a substantial number of cases. Some agencies, such

as the Civil Aeronautics Board, have limited review of

~

examiners' decisions to a certiorari process that requires

a demonstration of the importance of agency-level review.

There is general agreement that significant decision-making

Sa,
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by'the hearing examiner is mofe common now than it was
ten ér twelve years ago and is far more common than when
the APA was enacted. Respect for the hearing examiner's
opinions and determinations is well-established in Federal
: agencies aﬁd reviewing courfs; the published décisioﬁ is
generally that éroposed by the exariner who heard the

"~ .case.

B. Distinctions from 2 Judge's Role

it i3 at the ﬁoint of decisio1, however, that the
examiner':: likeness to a judge may cease. The judge's
decision :s é personal one and he :retains the right to
modify it, The hearing examiner miy make the initial
decision hut in some cases he reccamends it or certifies
the recor!; he cannot modify it anil though hié own decisicr.
may be a personal one; the final dz2cision of the agency is
often an :nstitutional one. 1In a lew agencies‘fhe decisio=s
of hearing examiners are reviewed >y employee boards as well
as by agency heads.

It mﬁst be noted that the hearing examiner and judge
operate in different organizational‘environments, and this
fact influences and differentiates their roles. In many
agencies hearing examiners are utilized for fungtions‘and

tasks that are not strictly adjudicatory in character. A
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heéring examiner may be employed as a presiding officer at
a public hearing in a notice-and-comment rulemaking proceeding
that is "legislative' in character. Although proceediﬁgs
involviné ratemaking.or economic licensing may beAadjudicatory
in the sense that the determination must be made on the basis
of a recofd after a.tfial-type heaing, the policy or
"legislétLQe" dimensions_ofAsuch jcoceedings ﬁend to over-
shadow thuir.adjudicatory aspeéts. And other proceedings,
while "adjudicétory" within the broad definition-of the
APA, 1éckvthe,adveréary quality that:is characteristic of
‘most (but not ail) court proceedings. The social security
disabilit:s benefit proceedings in which HEW examiners spend
‘most of their_ time, for example, jo not involve the routiné
~participatioﬁ of lawyers represen:ing the claimant and tﬁe
agency (although claimants are rejyresented by lawyers or
" others in a substantial proportibn of the total cases);
| The hearing examiner's funct:ion varies from agency to

agency in many' ways. |
* The Social Security examiner hears and decides

appeals from findings that a claimant was not in

covered employment and from initial determinatioms

that a claimant is not entitled to disability bene-

fits. Disability evaluations commonly involve the

application of detailed legal and medical standards
to individual claimants. The extensive reliance
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‘on medical, psychological and occupational
evidence gives these proceedings a similarity
to state workmen's compensation proceedings and
some personal injury trials. He also conducts
hearings on charges that providers of Medicare
'services do not measure up to prescribed medical
and hcspital standards. '

The Federal Power Commissic: hearing examiner
conducts cases which fix the rates producers and
pipeline transmission companies may charge for
gas t::ansported or sold in int:rstate commerce,
thereby affecting the price fo: natural gas
that :very retail user in the aation must pay.
The F>C examiner also preside:s over hearings -
to de :ermine whether producers may sell to
pipel:ine companies, whether pipeline companies
~may construct new lines or extend existing
. lines, whether new hydroelectr’c projects may
be coustructed, and what rates may be charged
for the sale of electric power in interstate
commel'ce, '

Th: National Labor Relation¢ Board examiner
handles cases with far reachin; implications
for mznagement, unions, and business concerns,
deciding labor disputes involving interstate
businesses that exceed a monetary cut-off

point set by the Taft-Hartley :ct. Many unfair
“labor cases involve a search for a pattern

of conduct and an assessment of the demeanor
and credibility of opposing witnesses.

The Federal Communications Commission
examiner conducts hearings on a wide variety
of subjects including applications for broad-
cast and other types of licenses and revocation
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of such licenses; applications for construc-
tion permits to establish AM, FM, and TV

* broadcast stations; and various types of
cease-and-desist proceedings. Less frequently,
an FCC examiner may be involved in a complex
commort carrier rate or licensing proceeding
with targe technologlcal and scientific
d1men>1ons

The difference in functions performed by these hearing

examlners apparent from this brle description of only a
“few agencies, has been one of the ¢tumb11ng blocks in the
numerous ¢ ttempts to find a new tl"le for APA §11 hearing

.examiners.

III.  ATTEMPTS TO FINi A NEW TITLE
“As ezrly as 1955, the Hoover (ommission's Task Force

on Legal {ervices and Procedure re:ommended a new title 'with

3/

the status of admlnlstratlve trial Judge and that hearing
4/

examiners pre51de.1n formal adjudicatory and rule-making

proceedings with authority 'to conform as closely as practicable
5/ -
to that of district judges'" and "with the degree of independence
: 6/

of judgment which is expected of judges." Congress rejected
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both the Hoover Commission's recommendedinew.titié‘"héaring‘
commissionér? and its recommendation offan Administrative
Court in the;labor, trade and tax fields.

In 1963 the Civil Service Commission considered~adoption
of the tifle "hearing commissiéner” but the title was thought

to be productive of confusion with the heads. of independent:

and other agencies who are denominated '"Commissioners.' The

" Civil Seriice Commission decided against the suggested chauges.

In 1766 a bill was introducc? in Congress to change tae

title to 'administrative judge." 'The Committee on Revisicn

of the La&s of the Judiciél ConferEnce of the United States
recommend :d disapproval of the bill, and the Judiciél

ConferenCu_of the United States then took the same positici.
The full text of the 1966 action <f the Jﬁdicial Conférenca
is as follows: | |

The Conference also cornsidered other legislative
propnsals on recommendation of the Committee on Revision
of tlie Laws and took the following action:

(a) H.R. 16550, 80th Congress would amend the
Administrative Procedure Act and related statutes so
as to designate hearing examiners as "administrative

- judges." The Conference was of the opinion that the
designation "hearing examiner'' is well understood and
that the proposed change would be inappropriate and
confusing. Accordingly, the Conferemece voted its
disapproval of the proposal. [Proceedings of the
Judicial Conference of the United States, p. 40
(September 1966).]
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The committee report in support of'thiS-accioﬁ is not
avaiiable to the public..

- The Administrative Conference of the United States
i undertook consideration of thextitle questionlin 1969 as ﬁart
.of a broader examination of matters relating to the selection
and continiting education of hearing.examiners. The Committée
.on Pérsonhhl, under the chairmansﬁip of Dale W. Hardin, heli
pﬁblic_heawings for five days in Arril 1969, surQeyed agenc;y
views, and considered responses to tentative propoéals. A
transcript of the public hearing was kept and an edited
Versipn, a cdpy of which is attached, was iater published
by the Fed:ral Trial Examiners Con!érence under the title
"The Case ‘or Administrative Trial Judge."

In Sejptember 1969 the Committee on Pérsonnel recommendcad,

inter alia:

RECOMMENDATION 1:

. That the title of presiding officers appointed
"pursuant to §ll of the Adwninistrative Procedure Act
(5 U.s.C. 3105) should be changed from Hearing
Examiner to a title more clearly reflecting the unique
status and responsibilities of these quasi-judicial
officers. o

RECOMMENDATION 2:

That an appropriate title to accomplish the
objectives of Recommendation 1 would be Adminis-
trative Chancellor,






- RECOMMENDATION 3:

That the Civil Service Commission effeét'this
change of title.

* RECOMMENDATION 4 :

"That every department and agency employing such
persons effect this change of title, as it is in
thhe public interest that the same tltle be used
t}roughout the Government

-The tlouncil forwarded the recommendation to the
" Administrative Conference with th¢ following statement of

views:

- (1) The Council objects to the name Administra-
tive Chancellor as proposed in paragraph 2 of the
recoomendation.” The Council also objects to the name

- Administrative Trial Judge which has been proposed by
the rainority members of the (ommittee. If the name
.is t> be changed, the Council feels that the name
adop:ed should be one which Zoes not have the dis-
advautages of the names propcsed. ’

"(2) Since in its view an acceptable title has
not yet been proposed, the Council does not express
an opinion on paragraph 1 of the recommendation.

(3) 1If it is determined to change the name of
Heaang Examiners to an acceptable title, the Council
is in agreement with paragraphs 3 and 4 of the propospd
recommendation. A

Mr. Harold Russell, a member of the Council, wishes
to be recorded as in favor of paragraphs 1, 3, and 4 of
the proposed recommendation, and in favor of the name
Y"Administrative Trial Judge'' for the position now named
‘Hearing Examiner. :
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The recommendation of the Committee on Personnel was

considered by the Assembly of the Conference on October 22,

1969. After a spirited debate, the portion of the recommenda-

- tion relatiﬁg to change of title of hearing examiners was
. deleted from the recommendation that ultimately became
_Recommendation 17. A synopsis‘of ~-he debate is contained
in Appeﬁdix B.

In 1970 the Judicial Conferernce of the United States
reiterated its oppbsition to a ti:le change for hearing
examiners that involved the word "judge.'" The Conference
. resolved:

"H.R. 14688, 9létACoﬁgress, would redesignate
" hearing examiners as ''administrative trial judges. "

“The lonference at its Septem:er 1966 session (Conf.

Rept , p. 40) expressed the opinion that the designa-

tior "hearing examiner" is w2ll understood and that

the jproposed change would be inappropriate and
confusing. The Conference was informed that the

Administrative Conference of the United States at

" its October 1969 session disapproved the change

" jn the title of "hearing examiner." After further
cons .deration, the Conference reaffirmed its dis-
approval of this legislation. [ Proceedings- of the

Judicial Conference of the United States, p.1ll

(September 1970).]

In July 1971, as already indicated, the Section on
Judicial Administration of the American Bar Association
created the Conference of Administrative Law Judges, and
this Conference is composed primarily of Federal hearing
examiners. The ABA has thus officially conferred the title

"judge'" upon hearing examiners.

LT
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Balancing the judicial designation explicit in this ABA
-action is the report of the Job Evaluation and Paj Review Task
Force of the Civil Service Commission (the so-called "Oliver
.Réport"). Agencies were requested to rate several suggested titles
and "Héaring Examiner" received the most votes, followed by
."Administxative Examiﬁef” aﬁd "Adminiétrative‘Laﬁ Examiner. " Tﬁe
éeport eoncluded that whi1e ”héari1g examiner' was a durablé title,
it was not: truly descriptive‘of th.2 duties in&olved, and tiat-
“"Administrative Law Examiner,' whi:ch reéeived a high degree of
égency suorport, should be the new title for APA §ll exémi:ers.

The repor: indicated that "jﬁdge” was too controversial anZ was

therefore not a viable choice.

‘Meanvhile, the number of Federal hearing examiners hat

continued to grow.' There are now nearly 700 hearing examirers
employed 1y nearly 25 agencies: or units within agencies. Yore
recently, difficulties in filling nearing examiner poéitions have
been encountered in a number of agencies, especially those in which
the need Yor hearing examiners is rapidly growing, such as the
Social Security Administration of HEW. At the present time, it
is estimated that there are nearly 400 prospective vacancies in
the hearing examiner corps, most of which are in Social Security
Administration. The table on the following page lists the number
of hearing examiners employed by Federal agencies, grade of posi-
tion, and the number of prospective vacancies that are expected
in the near future because of imminent retirement or expansion

. 0f workload.
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NUMBER OF HEARING EXAMINERS EMPLOYED BY FEDERAL

AGENCIES, GRADE OF POSITION, AND PROSPECTIVE VACANCIES

(February 1972)

Agency

- Department of Agriculture

‘Atomic Energy Commission

Civil Aeronautics Board

Federal Communications Commission

Federal Maritime Commission

“Federal Power Commission

- Federal Trade Commission

Food and Drug Alministration,
Department of Health, Education
and Welfare

Office of the S:cretary,
Department of the Interior

Office of the Sacretary, Department
of the Interi»>r (Indian Probate)

Internal Revenu: Service,.
Department of the Treasury

Interstate Comm2rce Commission

Department of Libor

Maritime Administration,
Department of Commerce

National Labocr elations Board

National Transp-rtation Safety Board,

Department of Transportation
Occupational Safety and Health

"~ " Review Commission

Postal Rate Commission

Post Office Department

Securities and Zxchange Commission

Social Security Administration,
Department of Health, Education
and Welfare

U. S. Civil Service Commission

U.S. Coast Guard, Department of
Transportation

Grade ofl/ Number of

Source: Offlce of Hearing Examlners, U.S. Civil Service Commission

1. With 10 or more hearlng examiners,

and the Postal Rate Commission are GS-17's.

Chief is one grade hlgher In
addition the single hearing examiners of the Atomic Energy Commission

. Prospectiveg
Position Examiners Vacancies
GS-16 6 0
GS-17 1 0
GS-16 22 1
GS-16 17 1
G5-16, - 6 0
G3-16 719 - 0.
¢S-16 11 2
(:S-15 1 -3/
¢S-15 12 -3/
¢S-13 12 -3/
(S-15 1 -3/
GS-16 78 154/
¢S-16 34/ 2
(:S-16 3 -2/
(:S-16 100 104/
GS-16 6 -3/
-(:S-16 10 13
(:S-17 1 -3/
¢S-16 2 -3/
¢S-16 6 -3/
GS~15 345 340
GS-16 1 -
 Gs-15 17 -3/
680 384

2. Includes imminent retirement and expan51on of hearlng examiner corps.

3. Unknown.
4, Estimated.






-17-

A polling of the agencies of the issﬁes of whether there
should be a title change, what alternatiye title should be
chosen, and whether all agencies should use thé same title
shoﬁs disagreement on all questions. A survey of current
- agency attitudes on these questions is contained in
Appendix C.

The title “hearing examiner” has been under fire since
1955; it vould be most éoﬁstructivn if some_definitive resc lu-
tion of tkea issué coqld be formula:ed which would be acceptable
tb at least tﬁe majority of those lirectly involved, i;g:,
éhe'agencies, the hearing examinei, and the groups with wlhich
they deal. 1In order to do so, the arguments for and agains: a
~change in the title of hearing exaosiner, particularly one :hat
employs tte word '"judge,'" must be >utlined. The basic prerses
of the contending.views éhen becom: readily apparent anq a Hasis
- is afforded for arriving at a considered conclusion of policy.
| - IV.  ARGUMENIS IN FAVOR OF A CHANGE

A. More Accurate Description of Function

Those who favor a change in title to "administrafive trial
Judge" believe that the present titles of "hearing' or "trlal
examiner" are not descriptive of the function performed by APA §11
hearing éxaminers. They assert that "administrative trial judge"

-is an accurate description applicable to the initial decision-
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maker in the Federal administrative process and isfsufficiently
unique to avoid confusion with Federal and State judges. As noted

in the Wall Street Journal, "an examiner's job is similar in many

" ways to that of a trial judge * * *. He presides over court-like

" hearings, complete with harried steno-typists, bickering lavyers

and nervous witnesses. He makes riilings -- called initial or
recommend«d decisions -- that are :ubject to review by the
| 8/ | |
agency's governing body.' While the examiner's job varies

with the s3gency that. employs him, :he examiner's basic fun:tion

is the sane in almost all agencies: build a factual report and
- 9/
make a decision supported by legal reasoning. As noted by

Professor Lloyd Musolf, ''the examiier has powers which are
commensur.ite with those of a trial judge and often far exceéd
those of .: master.'" The master's power éoncérning the adrission
' of evidence is onl& nqminal while the exéminer,_unfettered by
common-law rules of evidence, has Qide discretion. 1In £he
exercise of this discretion, he actually has greater leeway
than a judge, for as one commentator has noted:

"the examiner is faced with the responsibility of

passing on questions of evidence without the

traditional standards of the judiciary save to the

extent there are holdover rules from the common law

that found their way to the administrative process." 10/

w- 2y
SMe

T~
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APA §11 hearing examiners in the NLRB are oftép cited
as an example of why the éitle should be changed to improve
tﬁe description of the examiner's function. NLRB officials
"bélieve tha£ their agency performs moré like a coﬁft thén any'
cther agency; rules of evidence apyly, initial decisions are
a matéer of law, and examiners must prévidé'detailed reports

to suppor : their findings. The’Ctrrent NLRB position desciip-

" tion states that:

“the Division of Trial Examirers presently consists
of h:aring examiners who ser:re as administrative
trial judges under the provi:ions of the Administra-
tive Procedure Act and Natioral Labor Relations Act,
and preside at formal public hearings and prepare
decisions containing detailecd findings of fact,

conc lusions of law and recommendations. The Divisior:
functions very much like any judicial tribunal. The
hearing examiner's role in counnection with the compl:.nt
and nearing is materially no different from that of «
judgz of a court of record, with unusual latitude fo:
the =xercise of discretion and independent judgment
in tae conduct of the hearing and determination of
all issues of law and fact."

Those Qho favor the change of tiﬁle firmly believe that
"administrative trial judge” is- mcre descriptive of the
ﬁeariﬁg examiner's function‘because it connotes the examiner's
judicial duties and emphasizes the importance of the examiner's

role.






The title "examiner' is a carry-over from éhé days prior
to the APA and ﬁas long Been used by Federaliadministrative
5. agencies,.even before the present role of the APA examiner
was established. Proponents: of a change:in tit1e~maintéin
that téelpublic still is unable tc distinguish between a
hearing esaminer in his judiéial zaie and the many other
varieties of examiners who have adainistrative, investigative,
or cleric:1l functions. '"Examiner' is commonly used in Fedazral,
state, anc municipal'goVernmenté t:> designate many types of
occupations that differ greatiy fromthe role played by the
APA §11 hcaring examiner. Confusion is compounded by agen:ies'
use of such names as '"examiner,'" 'earing examiner,' "triaL:
examiner," "presiding.examiner,& and 'presiding officér."
Occasionallf several titles are.used interchangeably. .

Within the Civil Service System, "exéminer“ is generally
an ofganizational or functional title,:a generié term used by
the agencies. There are at least eight types of examiners:
Appeals Examiner (GS 12-14, attorney not required); EEO Appeals
Examiner (GS 12-13); NLRB Field Examiners and Hearing Officers;

Civil Service Retirement Claims Examiners; Workmen's Compensa-

tion Claims Examiners; Social Insurance Claims Examiners;
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Civil Service Examiner (gives Civil Service Exam) ; énd Vducher_“:
Examiner. Unless deéignated.otherwise, the GS ratings of
-these examiners are spread mostly from GS-5 to GS-1ll with
chiefs usuaily GS-13 or 14, The.650 APA - §11 hearing—examiners
"range from GS-13 (only 12, all in tﬁe Department of the Interior)
to CS-16 (292 spread'among the major regulatory agencies) w:.th
Chief Heérlng Examiners at GS-17 wiere there are 10 or more
heafing examiners in the agency anc. in two other agencies..
'(Seé the table on pége 16,.supra.)

Those¢ who wish to escape the cesignation "hearing exam iner"
point to the major differentiation in GS ratings, job quaiifica-

tions and duties among ''examiners"'

as the source of lay mis-
understénQing about who the hearin, examiner is and what he
dbeé. It is believed that such mirunderstanding‘frequentiy
leads to inconvenience in the condict of hearings, since witnesses
and other varticipants do not understand the seriousnesé of the
proceeding or the necessity to respect their oath to tell the
truth. Even practicing attorneys may focus on the nonjudicial
title and therefore doubt the stature and authority of the

person occupying the bench and evidence a lack of respect

for the trial.
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The ﬁublic often encounters a Federal agency for the
first time in an administrative hearing. Since the manner
in which hearing examiners are regarded may affect the
héndling of'the matter or the bublic's respect for fhe
~ proceeding, it is a highly important maﬁter. Participante
may co;siéer the "examiner' as jus: another representative
of the‘pf(secutiné wing of‘ehe ageacy; and they may feel
thatlthey have not received the ir.dependent and impartial
determinaﬁion, based_solely on the facts and the law, that
tﬁe hearing egaminer is supposed t» provide.

It is also asserted that when the.examiner hears cases
outside c¢f Washington, a common oc:urrence in many of the
agencies, he is deprived of the usz of idle State and Federal
courtrooms: and is relegated to using inadequate facilitiee
such as conference rooms, Civil Service Commission examining
rooﬁs, anc hotel rooms. Proponents for a change beiieve that
a new title would alleviate this situation by clarifying_what
it is a §l1 examiner does and by operating favorably upon

public esteem toward the Federal administrative process.

L S T A

C. Increased Status, Reepecf, and Dignity

Although we live in a democratic society, titles continue
to impart dignity, authority, and honor. It iswargued'that a

change in title would psychologically add to the dignity of the
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hearing and that a title containing the word '"Judge' would promote
public understanding of the examiner's role in conducting
aﬂdiﬁééftiaiwhééringAin a judicial atmosphere. While the
public recognizes what-a court is and what a judge stands
"~ for, the public generally does not recognize the status of
an examiner particularly if he holas forth  in the chapel
of the local YMCA or in a hotel roim.

_An agency's decisions, in caszs where a hearing is
required, gain credence with the piblic when the presiding
officer dcmonstrates the impartiality and objectivity of ¢
-judge; ca’ ling an examiner '"judge" is merely one measure tc
be used i furthering public acceptance of the administrative
process. As Mr. Earl W. Kintner, 2 former Chairman of the
FTC, poin .ed out: : ' .

"It :s all important to make sure that the public

feels a confidence in the quality of justice that
is being meted out, that the public and practitioners
feel that those who are in the first instance hearing

" thei: case ... have judicial temperament, have stature,

are not only treated like judges but recognized as

judges, because they are judges. ... It is as important

to the citizen involved whether the matter be before

the U.S. Supreme Court or Court of Appeals or Federal
district court or before a hearing examiner. If they

are performing judicial duties, they ought to be given
the title of judge." 11/ : '

Those who favor a change in title buttress their argument

by citing the rigors that must be survived in order to become

a hearing examiner. Qualification for an appointment requires
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membership in the bar and seven years of legal experience,
including two years iﬁ administrative law. 'An appiicant must
also undergo é five-hour test of his ability to write an
examiner's decision and a lengthy oral interview. Only one-
‘ tenth of those who apply end up on the register and even fewer
-éfe actqall& appointed. Both NLRB and Social Secgrity Adminis-
'f¥ation o:ificials believe that some recognition of these
qualities are called for and that recognition can be gained
by a change in title. These officials also believe that such
a change vould accomplish greater atilization of available
court roomns when cases are heard ouatside of Washington, thereby
adding to the dignity of administ:ative trials and assisting:
~ih the‘maintenance of judicial atrtosphere and decorum. Tke
édded res pect resulting from the judicial atmosphere wouid
~also produce speedier hearings, mcre_settlemen?s, and grea:er
compliancs with initial decisions. |

D. Improved Pe:formance

It is strongly urged that a change in title will result
in improved performance by the hearing examiners. Justice Tom
Clark stéted " .. as you put the robe around a judge or give
him the t1t1e of Judge he seems to take on a different

perspective from the standeLnt of the responSLblllty he has
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3 12/

in discharging the duties of his office.™ It is a well-
known fact that people respect the badge oonffiée{' 1f a
change in title adds to the decorum of Lﬂe hearing,-to the
significance of the oath, to the ability of the ﬁearing
ekaminer té obtéin truthful testimony, and to the respectA
.shown by participating lawyers, it is. cleax.that those changés
would contribute ultimately to imélerd perfdrménce by the

examiner. Additionally is is argucd that:

"financial rewards are not envugh. People, whether

manag2rs or workers, whether :.n business or outside,

need rewards of prestige and »ride. * * % It would
 seem almost elementary to giv: the men in the big

comp:nies a title that is in lkeeping with their

respcnsibility and importance. * * * What a difference

it mekes to the status of the position, the pride of

its tolder, his incentive and the spirit of his

orgaiization. Professional p:ople should be given 13/

the :-ncentive and recognition of professional status. —

It is the idea that a change of tiile will cause the examicer to
take_stock of himself anew and act in a manner worthy’of tne
title "judge' that causes some of cthe fervor beﬁind the quest
for-thé transition to "administrative trial judge."

E. Improved Recruitment

One of the central factors emphasized by those favoring
"a change of title is the difficulty in recruiting qualified
persons for the position of heariﬁg examiner. It is claimed
that it is difficult to keep the current hearing examiner
register adequately.filled to meet current demands.'“An

additional problem is encountered ‘in the 1ikelihood that new

N,
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poéitions for hearing examiners will be created-in the near
future. The Social Security Adminiétration now haé 347
examiners but anticipates an increase té 682 by Jﬁne 1973.
Congress has authorized employment of temporary SSA examiners
through December 1973 to handle the rising incidence of black
iung cases. HR 1, the Family Assistance Bill' now pending in
Congress, calls for‘l,OOO additional hearing examiners. If
is suggested that since the title is neither descriptive o
funétion yor appropriate to the status of fhe office, potential
applicants aré not éttracted to tle position. While a suc:essful
lawyer mav be'willing to relinquisﬁ job and even some renw:era-
tion to become a state, district court, or circuit court judge,
he is unwilling ﬁo change his liv;ﬁg circumstances for a job
entitled "hearing examiner.

Another part of the reéruitmtnt problem is centered on
the fecognition that a hearing exzminer has a terminai
position: he can be removed only for cause or.upon reaching
the mandatory retirement age of‘70. Several of the agencies
acknowledge that they have a superannuated staff of hearing
examiners and face a gross depletion in ranks in the next few
'years. These agencies want to avoid an inbred, agency-staffed
corps of examiners and are anxious to find qualified applicants

-

from the private sector. Senator Tower, sponsor of a Senate
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bill that incorporates a change in title; has staféd that
the change to "administrative trial judge' could Véry well
be the deciding factor in persuading a duélified person to
éérve in the post. Fear of mass retirements and creation
- of new positiops have caused those who favor a change in . -
.tiflé to focusion:recfuitﬁéht_as 2n additional factor in
.sﬁpport o;: their posifion.

-~
[}

?. - "Overjudicialization' Will Not Résult

' 'As 2 general rile, a hearing examiner's initial decision
is:adépted as the agency's decisinn. Under the legal mandate
" of exhaus:ion of administrative rcmedies, the claimant is
reqﬁired o appeal én examiner's ‘ecision first within the
agency. . hose who favor the chanie of title ﬁaintain that
those whe are within the system, :uch as members of review
boards, will not be influenced in .their ability to review
fairly.and impartially if the decision comes from a 'judge"
iﬁstead oi a ”hearihg examiner.' Agencies will still feel.
free to fevieQ; rewri£e, amend or modify the examiner's
decision. And no one has voiced an intent to reduce the
powers of agency heads by retitling hearing examinefs.

The spectre of overjudicialization has been raised as
a likely consequence.of a change in title to one inclﬁaing
the word "'judge." Advocates of the title change assert that

the examiner already presides at lhearings having both

iy
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.adjudicatory and policy making aspects, drawing ﬁeavily-

on court tradition, and that a change in title will not
result in gggg_judicialization of a process that is already
highly judicialized.

It jic also asserted that statutory distinctions between
adjudication and formal rulemaking have had little effect »n
the examiner's conduct of administrative hearings or the
jnitial d:cision-making. It is aizued that the APA
dichotomy between ratemaking as & "legislative' function
and adjudication as a ”judiciei” f;nction ié'attificielru
Under the APA,'ratemaking for a past period, such as in a
reparations proceeding, is adjudicatory while prospective
ratemaking is rulemaking. Yet bo:a may be determined ou the
same evidence in the same hearing, and in any event they tave
many common characterlstlcs. |

While lnltlal licensing under the APA is eccorded some *
of the attributes of rulemaking, such as an exemption from
separation-of-functions requirements, it nevertheless is
defined as "adJudlcatlon” by the APA. Yet initial 1icensing
has many of the policy aspects of ratemaking -- as do anti-

trust cases in Federal courts!
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‘At agencies such as the CAB orJFPC,-on-the-reéord-
evidentiary hearings are provided in bothvlicensiﬁg and
ratemaking proceédings; the rules of evidence are relaxed
in both types of hearings; hearsay is allowed with respect
 to technical matters, direct testimony is taken in advance,
and the o:iral part of the hearing is restricted to cross-
‘examinatinn. In NLRB unfair labor-pracﬁice trials, strict
rules of wvidence and safeguards of rights usually associated
with criminal trials are generqlly.applied. It is argued,
therefore, that the system is already judicialized and thct
a change o the title "judge'" will not tend to undermine the
legislatise aspects of the examinec's position.

V. ARGUMENIS AGAINST A CHANGE

Ther:: are many who are opposed to any change in the
title of hearing examiners, and thz2re are some who confine
their objections to the use of the word 'judge' but are noc
generally opposed to a title changez. Boéh groups tendﬁto
support the same or similar arguments in support of their
position.

A. Description of Function

There is strong sentiment expressed that hearing examiner
adequately describes the function of the APA §l1 hearing examiner
and that "judge'" will serve‘only to muddy Fhe already murky

waters. There are examiners, it is noted, who preside



-
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at rulemakiqg hearingé and at heafiﬁgs where there are o
adversary qualities present. Tﬁﬁs hearings held by SSA
examiners to decide claimants' rights are quite different
ffom the complex economic proceedings at the FPC and both
~differ from the fitness detemminations of an FCC exgminer
in a broadcast.license renewal case:. All three differ
éignificanﬁly fréﬁ the factfinding responsibilities aﬁd
credibility determinations made by the NLRB examiner, and
these differences serve to illustrite ;he difficﬁlties in
assigning the same title to all heiring examiners and in
using judicial terminology.

B. Confusion Wit '"Judges'

Opponeﬁts to a title change oﬁten_cite'confusion wi?h
judges as a reason to support thei: position. They maintain
- that the ole and capacity of a juilge of a court of general
jurisdiction is simply not analogbus to the decision-making
probléms faced by an examiner and that a judge should not ba
placed in the same lot with an examiner. 1In 1966 the Judicial
Conference of the United States stated that "hearing examiner"
was understood and the proposed Change was inappropriate and |
confusing. In 1970 the Judicial Conference reaffirmed its
1966 position and citéd the 1969 action of the Adminisgrative

Conference as support for its stand. It is argued that the
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views of the Federal judiciary should be given great
deference on this question.

It is also charged that the title of "judge' should
. be reserved, insofar as the Federal Government is involved,
to the judges of "econstitutional ccurts' created pursuant to
Article IT} and not extended to the officers staffing ''legic lative
courts." The long historical expe:ience to the contrary is viewed
as an unfcrtunate aberration.

"A 'legislative. court' is one with a jurisdiction
including nothing which inherently or necessarily requires
‘judicial cetermination, but only matters the determination of
which may be, and at times has been committed exclusively to

14/
executive officers.A Article IIL §l of the Constitution
provides:
"The Jud1c1a1 Power of the United States

shall be vested in one suprem: Court, and in such

inferior Courts as the Congress may from time to

time ordain and establish. The Judges, both of

the cupreme and inferior Courts, shall hold their

Offices during good Behavior, and shall, at stated

Times, receive for their Services a Compensation

which shall not be dlmlnlshed during their Continuance

~in Offlce. :

From the very earliest days of the Republic, the officers
who staffed "courts' created by Congress pursuant to Article I

have been referred to as 'judges' but over the years there has been

a marked tendency to convert these legislative courts into

TN
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into constitutional courts. During the 1950's, statutes
were passed in which the Congress declared the Court of

Claims and the Court of Customs and Patent Appeals to be

courts established under Article III. In Glidden Combény V.
15/ '
Zdanok, the Supreme Court held that these courts had been
transformed into '"constitutional' :ourts. and. that the assign-
ment of ‘judges or retired judges cf these courts to sit with
courts which are clearly constltutlonal was valid. There
was disagfeement as to when and hcw these courts became
"constityt tional" courts. The op:nions for the majority
recognized, however, that the jur:sdiction of these courts
over congressional reference cases and review of certain
Tariff Comnmission findings may .gc beyond the judicial pcwe::
that can he given to a '"'constitutional' court. Justice
Harlan's test was:
"fhevher a tribunal is to be recognized as one
creatied under Article III depends basically upon
whether its establishing legislation complies with
the limitations of that article; whether, in other
wordes, its business is the federal business there
specified and its judges and judgments are allowed
the 1ndependence there expressly or 1mp11edly made
requisite.' :
Application of the title '"judges' to hearing examiners,
some fear, may initiate some of the same developments that have beer
encountered with other legislative courts. Increased independence

and "overjudicialization' might interfere with an agency's control

of its hearing examiners on questions of law and policy. And
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"judges," it is felt, should be appointed by the President
with the consent of the Senate and removed by impeéchment
rather than by the U. S. Civil Service Commission. Those
résisting a title change believe that Congress' failure to
reserve the power of.advice and consent over Hearing Examiners
and the grant 6f-tﬁe power of appo:ntment to the Civil Service
Commissiou are clear indicia that learing examiners do not
“preside over 'courts' and should not, therefore, be called
"judées." : | | ;

C. "Hearing Examiner' Sufficiently Honorific

"Hearing Examiner'' has been iun use since 1946 and the:e
are many vho believe iﬁ is a familiar designation and one
that impa:'ts dignity and status to‘fhe office with which it
is associ:ted. Even those who do not oppose a title chaﬁge
per se may find the use of "Judge'' inappropriatg. The cen:er
of this particular issue-focuées on the belief that thefe 18
a wide dicparity among hearing exauiner pbsitions. At the
present time there are 6380 hearing examiners distributed
among 23 agencies. More than one-half of these examiners
have a gréde designation of GS-lS and of those, 345 are
employed by the Soc1a1 Securlty AdmlnlstraLlon. It is
asserted that a SLngle tltle such as ”admlnlstratlve trlal

judge" would confer inappropriate formality upon proceedings

.....
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that benefit from their very,informaiity,-such as SSA
hearings. This argument has led some observers to call

for a distinction in title between GS-15 and GS-16 hearing

. examiners, with the title of "administrative trial judge"

" reserved for the latter group.

Additionally it is pointed out: that examiners do not Lave
the‘independeqce or scope of legal interpretation accorded t.o
judges. Aa examiner is bouﬁd by his agency's statute and
while he i:: free to interpret that statuté within certain
limits, he can neitherldeclare it uaconstitutional nor chocse
té ignore :.t. While the examiner :s insulated from pressurcs
.that might affect his deéision, his decision is subject to
restraints not imposed upon a judg:.

D. Status Determined by Performance

It is a commonly held belief that status and respect do
not flow firom titles or labels but rather from first-rate
pérformanée. Those whé share.this belief assert that the only
way the hearing examiner will increase his status and the
respect for his position is by putting out a better work product,
conducting more dignified hearings, and comporting himself in a

manner befitting his office. " A change of name will nof'produce
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these desired effectsg only a concerted effort by the
hearing examiners themselves will earn them the status
and dignity they believe they deserve. fThe bést bublic

. relations, in this view, is to do a good job.

E. Recruitment and Retention

It is‘well known that a heariag examiner has a temminnl
position, that he will either die in office or retire due to
illnesé or Govermment regulations. Therefore, a change of
-titie will have no effeét on the retention'rate of hearing
examiners,

According to Civil Servicé C-mmission officials, there
are about 130 people on the GSfl6 register and 112 people
on the GS&-15 register,Aand the Ci.7il Service Commission plins
to hire 20 exéminers in March. Both registeré, according'“
to Civil Service Commission officials, are af an adequafe
level. 1hese officials have stat=d that the basic difficulty
faced in recruiting hearing examiners is the high standards that
must be ret to satisfy.civil service requirements. While they
feél that a change in title might help, they feel that the:
major difficulty is simply one of numbers, of finding enough
qualified people to pass the rigid tests set forth by the
Commission. The perqeptions of officials in agencies_which
need new hearing examiners are different on this question; they
emphasize the limited number and quality of persons on the

¥

registers.
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F. Effect on Agéncy'keﬁieﬁ (hOVefiudicialization")

Opponents of a title change believe that agency control

on policy and agency supervision of hearing examiners will be

adversely affected if examiners are called “judges." In both

" the FCC and the ICC employee review boards review the hearing

examiner's decision. It is argued that these review boards.
which aré at least partially compoted of GS-12's and 13's,
would be jatimidated if the decisicns they were reviewing
had been handéd down by a "judge.'" It is also argued that

once an eraminer is called '"judge,” he will feel freer to

act indepeadent of established age'cy policy, changing it

as he sees fit.
Overjudicialization is another objection raised and is
the source of the argument that on:e an examiner is called

"judge,'" his entire function will isegin to look less like the

" administrative function it was intcnded to be and more like

that of an Article IIT court. A j1dge decides '"adjudicatory"
matters whereas. the examiner's work-glgg involvés "rulemakiné“
(such as ratemaking and licensing) and use of the Qord "judg,e‘.l
tends to ignore these important legislative aspects of ghe '

examiner's job.
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"-Agency heads have not tended to echo these coﬂcerns‘
about "overjudicialization." But sevéral of them feel that
the reiations of their agencies to reviewing courté, which
theyldepend upon for enforcement‘of orders, will be.adversely
affected due to judicial hostility to the use of the term
"judge; wi th respeét.to hearing examinefs. | |
| VI. THE ISSUE OF UNIFORMITY

| A. Againét Uniformity

In addition to whether there should be a title change,:
there is also‘theiquestion of whethef all hearing examiner:s
éhould ha'e the same title. Some Government officials cite
thé variai:ions in the examiner's ‘ob from agency to agency as
sdpport for 1etting the agencies ¢h0o0se their own designations
for theixr APA §ll héaring examine:s. Other officials see a
logical cut-off point for title distinctions through the GS
rating syctem. They advocate the title "administrative trial
judge' or something similar for all those having a GS rating
of 16 or above and an appropriate title that does not include
"judge' (such as '"hearing examiner') for examiners with a
éS rating of 15 o£ below. Practicélly speaking, the Social
Security Administration examiners are the focal point of this
particular controvers§i It is asserted that the 345_SSA
examiners do not have the responsibilitiés or judicial functions

of the GS-16 examiners in the major regulatory agencies and
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‘thét_they therefore sﬁould not be called-"judge." :This
argument gathers additional force when it is reélized

that the number of SSA examiners will double by 1973 and

the title '"judge" would therefore Be spread_ver§ thin. SSA
examiners'generally preside over disability and related claims;
generally only one claimént'appears at each hearing;,pnly about
one~third of the claimants.engage fhe services-of an attorney; .
and.a sta’f lawyer does not ordinarily participate. The 1iné
can éasily beAdréwn‘Between GS-15 and 16 when assigning titles
although {here are some exceptions:in each category that miy
merit partiéular attention.

B. For'Unifdymity:“

Those¢: who favor the use of the same title for all APA |
§11 hearing examiners regardless c¢f GS rating or agency
beiieve tk.at the examiner's functicon is basically alike.for
all agencies despite statutory discinctions. The differences
that do exist are generally in terms of the substantive issues
involved and their complexity. The rendering of a written
decision on a record which becomes a final decision unless
vappealed and the holding of evidentiary hearings are common
denominators fdr most agencies. While disagbility determina-
tions involve individﬁgl citizens, so do personal injuf& and
petty criminal cases, in many of which the_parties are un-

represented and the case turns on issues of fact relating
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to éhe individual. Moreover; under Civil‘Se;viceicdmmission
practice, a hearing examiner is fungible-aﬁd can mo&e from
agency to agency after his initial appointment eitﬁer on a
Z_loaﬁ or permanent basis.

It is also emphasizgd that while there are different GS
ratings fpl examiners, there are alio different kinds of |
judges, yet: all are called "jpdges.” At the state and local
level a wide variety of officials of tribunals of limited
jurisdicti>n and significance are given the ‘title of "judge ™
It is asseted, therefore, that all those who qualify under
APA §1i cai be called by the same title even if their functions
do vary sl _ghtly. - To differentiate_in title would only mak:.
'it-more'difficult to find able people to fill the GS-15 exariner
positions.

The S3A officials point out that all SSA hearing examiuers
must be lawyers, that they operate as independent entities and
. hand down final decisions. The great increase in SSA claims
has required expeditious as well as judicious handling of
cases: approximately 40,000 hearings were held in fiscal
year 1970, 50,000 in fiscal year 1971, and there may be as

many as 120,000 in fiscal 1972. .
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VII. CONCLUSION

in this concluding section I will stéte my own.téntative
v1ews on the three questions at issue: (1) Should there be a
..title change for any group of hearing examiner, or for all
hearing exeminers, and, if so, to what? (2) Should a single
title be applied to all hearing exc¢miners employed by the
Federal Gorernment pursuant to section 1T of the APA? |
(3) Shoﬁld individual agencies be "ermitted fo change the
title of their own hearing examinews insofai as they deal
with the public in cases of an adjudicatory character? A
fourth question, the answer to which I believe is dependent:
uﬁon the resolution of the above guestions, i; then reachec:
Is the Adninistrative Conference i1 a position to make a gseful..
contribution to this problem at this time, and, if so, how?

1. Change of title of all hearing examiners to'”adhiqis-

trative trial judge. A number of Federal agencies favor &

change in title. A ﬁajor goal of :he Federal Trial Examiners
Conference is to cﬁange.the title of all Federal hearing
examiners to "administrative trial judge.' Hearing examiﬁers
and their supéorters are unlikely to be satisfied with anything
less. No other alternmative offers the possibility of success-
fully resolving the pibbleﬁ; and any éttempt to“createié new
title, as the 1969 experience of the Administrative Conference
with "Administrativé Chancellor" iudicates; raises more problems

than it solves. 7 | : -~
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My personal view is that- it is desirable to'éhange
the title of all Federal hearing examiners to "administrative

trial judge.'" The change would put an end to the problem by

' 'f. satisfying the hearing examiners. It would have a number of

beneficial effects without, in my view, any negative conse-
quences. It would encourage highe:- standards and improved
performance on the part of hearing examiners -- tiﬁles,'
self-image, and expectations of performance gzg_important
influences on the behavior of prof:ssional groups and do
tend to be self-fulfilling. People tend to joke about other
Apeople'é concern with titles (or license plate numbers), bat
they dec not joke about their own titles or stétu& which ar:
viewed as being terribly important. Title change would alro
have a beneficial effect on recruitment of ﬁeariﬁg examinei's
in a pericd of substantial growth of the hearing examiner corps.
The demand for new, well-qualified examiners is strong and
recruitmeut efforts would be aided by the change.

I do not éive gréat weight to the opposition of the
Federal judiciary or to the somewhat metaphysical arguments
based on Article III. To the extent that the 1970 or current
position of the Judicial Conferenée of‘the United States
rests on the rather i;conélusive 1969 action of-the_-'.
Administrative Conference; it would be circular for us now

to - defer %o the view of the Judicial Conference. The

ST
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substantive‘basis for the Judiciai Conference opposition
to the title change must be guessed at éince the Judicial
Conference does not make available to tﬁe public the committee
reborts on which its actions are based. A number of conversa-
tions which I have had with individual Federal judges have |
indicated that the principgl bases of the Judicial Confererce
'position'are: (L) a'fear that the status of Federal judges 
will.be d:.luted if admiﬁistrative hearing officers are
included within the term "judge," sven though qualifying

language ("

administrative trial juigé") cleafly differentiiates
the task ¢nd fhe institutional con:ext; and (2) the assert: in
thaf the rresent title of "hearing examiner' is adequately
honorific, well.understood, and that a case for a change has
not been made. I think that the first argument will

not withstand public statement and scrutiny, while the

.second is outweighed by the opposing arguments.’

2, A single.title-for'all Federal hearing examiners.

My preference is for the single title of "administrative trial

judge' for all Federal hearing examiners. The argument here

largely turns on one's view of the importanée and character
of the functions performed by Social Seéurity Administration

-

hearing examiners. My view is that this function is clearly
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adjudiéatory in character and at least as'impértaht to the
individuals affected as the repetitive pérsonal injury and
petty criminal cases on which Federal and state judges spend
mdst of their time. Why should lower status or dignity be
accorded to the proceedings in which individual citizens press
theix clainas, highly important to each individual, of entitle-
ment to gosernmental benefits? Moreover, as claims to entizle-
ment multiply in thé welfare state, it is in this area that
. the beneficial effect of title'chauge on recruitment and
~ performancz is likely to have the greatest effects. ' ?

There is room, however, for a compromise position
on this question. The potential explosion of the need for
hearing of:’icers in the Department of Health, Education and
Welfare, when combined with the administrative difficulties of
supervising such a large number of "independent' hearing officers,
suggests the possibility of utilizing "administrative trial
judge for a substantial number of senior HEW hearing officers
(perhaps as many as 200), while retaining the present title
or a new one such as 'referee' for the remainder of the hearing
examiner corps. One épproach‘of this kind would provide HEW
with greater control over the selection, promotion and conduct

' while retaining APA independence for the

of '"referees,'
"administrative trial judges' who would supervise their work.
(See the unofficial views of the Social Security Administration

at pp.64-66,'infra.)
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3. Oppbftuhity.of individual agencies to determine title

at least for certain purposes} A 1969 opinion letter of .

Anthony Mondello, which is reprinted as Appendix D (pages 66-67)
of the FTEC's publication ''The Case for Administrative Trial

Judge,” stated that:

"In view of the exception in 5 U.S.C. 5105(c)

[allcwing the use of organizational er other titles

by agencies for internal administration, public

convenience, law enforcement, or similar purposes],

I have no doubt as to the authority of agencies to

estalklish and use a title other tham the official

class title for the purposes set forth in the

excenrtion. However, since ar agency established

title could not. be used for 'personml, budget,

and f#iscal purposes', I would not cemsider it

reascnable or feasible to eflict sudh a significant

Gove:mment-wide change of tiile by #ie independent

actions of individual agencies;.'
The cauti:n expressed in the last sentence became a reality
when the f'TC and FPC moved to retitle thefir hearing examiners,
for purpctes of internal administyition and dealing with tle
public in connection with 'adjudicatory" proceedings. The
Civil Service Commission is now mosing teo block any such
independeit action on the part of individmal agencies. (A
copy of the recently promulgated'Commissimxﬂfgle_9g>this subject 1is
included ‘n Appendix A.)

I believe that one's attitude on this question is very
much -influenced by one's position on the desirability of a
title change for hearing examiners. Those who favor,a'title

change are apt to emphasize the diversity and freedom that

5 U.S5.C. 5105(c) appears to contemplate. After all, the
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NLRB for sometime has referred in its rules to its ”Tr;al
Examiners’ as individuals who act as "administrative trial
judges' and has required members of its staff to address them

as ''Judge." Although an individual agency cannot affect the

titie'established by the Civil Service Commission for
“personnel, budgeﬁ, and fiscal purposes,' why shouid i#
'ﬁot be free to take any other steps for‘other purposes
‘v which it thinks desirable?

| Opponents to any title change for hearing examiners
are likely to emphasize the 'nose of the camel in the tent"
or "divide-and-conquer”'themes tha. may be the practical |
resﬁlts o:. adoption by individual aigencies of a changed
title. There is no doubt that suc steps would create
pressures for similar efforts by o:her agencies. An agency 's
"failure tc respond to those pressures would be likely to
create seiious morale problems amoig its hearing examiners
and difficulty, relafive to agenci:s that had so responded,
in recruiting new examiners. Thus opponents of a title
change also tend to oppose any opportunity for different
agencies to handle the problem in their own way.

If it is not possible to persua&e the Civil Service
Commissi&n to éhange éhe title of all Federal hearing examineré,
I would at least attempt to presexrve the auﬁhority of individual
agencies to act indepéndenfly. But I recognizehthat, if a
majority of the Council is  opposed to ;he title change, the
same majority is 1ikeiy to be opposed to iﬁdependent agency

action.
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L. Role of the Administrative Conference'at this

time. I believe that it would not serve a useful purpose
for the Assembly of the Administrative Conference to consider
'this question anew unless there is a strong likelihood that
a decisive position will emerge.. If the Council were to
'favor;a cuange of the title of heering examiners to
"administ.rative trial judge,' I believe that the Assembly
would follbw the Council's lead. An endorsemeﬁt By the
Confereﬁce would create a great d:al of momentum in suppci::
of change. -

On the other hand, if the Council—oﬁposes the change,
I believe that that view can be communicated to the Civil
Service Commission with or without: further discussion of
the question by the Assembly. A :utrong expression'of opinion
against the change is likely to be a decisive influence.in

preserving the status quo.

The :third possibility is that the Council will be divided

on the desirabilit& of a change. If so, the Assembly is also
'1ike1y to be divided. An inconclusive reconsideration of the
question by the Assembly would not serve any useful purpose.
Thus, if the Council is fairly evenly divided.on the principal
question, I believe fhat Qe should merely report toitgé

Civil Service Commission that we have no further intelligence

to offer.

v
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. Letter of Robert E. Hampton, Chairman, U.

S. Civil

Service Commission to Roger C. Cramton, Chairman,
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UNITED STATES ClIVIL SERVICE COMMISSION - IN REPLY PLEASE REFER TO
WASHINGTON, D.C. 20415 ° S
FEB 29 972

YOUR REFERENCE

. Honorable Roger C, Cramton

.Chairman, Administrative Conference
of the United States

726 Jackson Place N,W,

Washingtcn, D.C, 20506

L
Dear Mr; Chairman:

Attached are copies of self-explanatc:y letters I have written to
Chairmen Nassikas and Kirkpatrick of the Federal Power Commission
and the ‘ederal Trade Commissicn resgpnctively, concerning title-
change fir the position of hearing es:miner, Also attached is a
copy of ~he addition of section 930.2.3a to our regulation -in
title 5 >f the Code of Federal Regulz:ions vhich sets the single
title of "hearing examiner' for all purposes dealing with such
positions, and a copy of the Federal Personnel Manual Letter

No. 930-3, dated March 1, 1972, which announces that the Civil
Service Jommission will immediately pl!ace under study the question
whether 3 more appropriate title should be adopted.

The stud; we plan will follow the out'ines of &n exercise in inforral
rulemakiag in which the relatively fev interested persons and
organizations will have a voice, Initially we would appreciate the
assistance of your Conference in several ways, First, we would like
to draw on its expertise, both generz:ly in administrative practice
matters ind specifically because of its previows involvement with a
proposed title change for hearing examiners, for whatever guidance
or recom-endations it may have, In view of the possible extensive
expansion of the hearing examiner corps, we world be particularly
interest.:d in your views on the practicability of making distinctions
among hearing examiners based on real differences in the functions
they perform and the nature of the cases they brandle, .

Secondly, we understand that your Conference has established liaison
with the Judicial Conference of the United States, and we solicit
your good offices to the end of obtaining from the Judicial Conference
a more detailed and reasoned basis for whatever judgment it currently
holds on the use of a title containing the word " judge', or concerning
any title or class of titles it may consider objectionable for use

by hearing examiners, " -

THE MERIT SYSTEM—A GOOD INVESTMENT IN GOOD .GOVERNMENT






Following receipt of your Conference's views, this Commission
would adopt a tentative position, or perhaps a series of
alternative positions, which it would circulate to hearing
examiners through their Federal Trial Examiners Conference, to
the agency heads who do or may employ substantial numbers of

hearing examiners, and to the bar associations. Upon receipt
" of all views, we would then determine what change, if any, was
necessary or desirable,

We would appreciate your advice on the feasibility and adequacy
of this ¢pproach, or if you find it bc:h feasible and adequate,
.your vievs on the merits of title chanje.

Sincercly yours,

DI
eI J 7 S
tbat dhezandsion
Robert i, Hampton
Chairman

N
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Honorzble John M, Nessikas
Chairman, Federal Pover Commission
‘Weshington, D, C, 204626

Declr )41 . e hol”. ALT - - - - : ] i '
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hearing e:aniney ;o ition, Cn Februsxr:: 106, 1672 thia Cemmissicn
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It is not cleer at this juncture whether the kinds of proceedings
in vhich these prorosed hearing cianiners would be employed requive
the full ronge of Administrative Procedure fLet proecedures, Thus,
‘vhat we foce in the immediste futuve is possible cutablzmhﬁeﬁt cf &
corps of hecering exeminers well sbove the 2020 mork performing a
_currently unclerified variety of benefit-determination functions to
which there mey or may not be gttached o reguirement to follow
Ldndndsty: tive Procedure Act pronﬂcuvv°,.

While the problem of distinguiching biowecen the Iindr of functicns .
knovn to e performeﬂ by the hearing e:anincrs in your Cemwisszion,
end the suuc ¢nt functions crre nLly perforned by exeminers

in the Dgj
descrved
esteblish

salth, Educsation, end YWelf
4 corps puch s un¢ wh
= becomes of fiir greater

are, nray have formerly
i y soon ba

By menticaing there fectors I do not rean to suggest that we will not

reeolve tie guestion of chinge of henring exweminer title until thes~
future ev:nts heve unfolded, Rather T uvould cxwect the Commiseion .3
telke thes: wattors into sceount vithout delay end, 4n consulteation uith
the major agencieg mloying hicgving creminers of & na
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“Judge’ wiothout soue exploration o Judicial Confcuenze
of the Un:ted States. Also, while Y om avave of what vronsnired pn title
chenge bLasore the Acninistrative Conferznce of the United States in
plenary uoscion d fce not counsult with the
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Siucernly yours,

Rabert k. learton -
Cazirnan -
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'
'Honor blc Nllos H Kirkpatrick
 Chafresn, Iederal Trade Compission
. Weshington, D,C, 2053
|
Pear ¥r., Chairman: o ST o :

Thie has further reference to the met.er of chenging of title for (he
herring cxeainey pocitiod, On Februaoy 16, 1972 thie Coemiction A
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PUBLISHED IN ADVANCE OF INCORPORATION .
IN FPM CHAPTER FPM LTR. NO, 930-8 55
RETAIN UNTIL SUPERSEDED.

' . UNITED STATES Clvil SERVICE COMMISSION

FEDERAL PERSONNEL MANUAL SYSTEM
LETTER

L - : ' A o .o - Washington, D.C. 20415
'FPMLETTERNO. 930-8 - w7 / March 1, 1972
.SUBJEET?"Amendmenf“td“Regulations governing hearing examiners

‘Heads of D« pdrtmcnts and Al;zdépendcnt Establis’ments:

'L, The Conmission has approved a chang2 in its regulations governin;

- hearing ex:miners (subpart B of part 937). The amendment in the

- regulation; is for the purpose of requiring the use of the official
class titi: for all purposes,

2;‘ Reason: for the Amendment

Recently s:veral Federal agencies have :onsidered using a title diff=cent
from that of “hearing examiner'., The Civil Service Commission feels that
it is in the best interests of orderly and efficient administration =o
regulate uce of the title for hearing e<aminer positions. Leaving 12
matter to cach individual agency could well result in a myriad of
descriptive titles describing the same position--a circumstance which
would add :. great deal of confu51on to L1terested persons both within

and outside: the government,

,3; The Coimission will immediately plac2 under étudy the question
whether a rore appropriate title than taat of "hearing examlner“ should
be adopted

_ 4; The attached'amendment to section 930;203 is effective March 2, 1972."

By direction of the Commission:

B VL

ernard Rosen
Executive Director

Attachments

BN !

INQUIRIES: Offlce of Hearing Ekamlner, 63 24604 or Cede 101, Extension 24604

CSCZCODE 930 Programs for SpClelC p031LLons and eyamlnatlons

¥ DISTRIBUTION: FEM

¢ : C5C Form 652 {Salmon)
’ FEDRUARY 1567
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Attachment to FPM Letter’ 930-8

- - Sﬁbpart B, Part 930 :
Appointment, Pay, and Removal of Hearing Examineri/é//

.

4-Sec;-930:293§" TitleQQQ Hearing Examiner - .///

The title of "hearing examiner" is the official class title for a
hearing e..aminer position and shall be used for personnel, budget, jiscal,
and all o:her purposes, notwithstandi:; section 5105(c) of title 5,
United Stites Code. ' C
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APPENDIX B. SYNOPSIS OF ADMINISTRATIVE CONFERENCE
DEBATE OCTOBER 22, 1969

The following pages contain a synopsis of
the debate on the recommendations of the
Committee on Personnel on a proposed change
of title of hearing examinecs. |






Commissioner Hardin:

Chairman of the Committee on Personnel, Commissioner
Hardin, spoke in favor of a change of title for hearing
examiners. He stated that the Committee, with one member
dissenting, found a necessity to improve the status of
Federal trial examiners, particularly in the eyes of those
who are not knowledgeable about the. functions and structure:
of adminis:rative hearings..

- There was some debate as to the desirability of considering -
Recommendations 1 and 2 (whether a change in title should
be made and what the title should »e) together between
Mr. Seymotr and unidentified Confercence members. It was

decided by a voice vote to conside: the two recommendations
together. _

Commissiocwner Hardin:

Commi ssioner Hardin then addr:ssed himself to Recommenia-
tion 2, proposing "Administrative Chancellor' as the new ti:le
for hearing examiners. This title was chosen as one descriu-
tive of the position yet not to be confused with judges °
presiding in Federal Judicial proccedings. It was also poiated
out that tne Hearing Examiners supported this choice of ticle
without abandoning their ultimate goal of being called "Admini-
strative Tvrial Judge." :

Mr. Flanincam:

Mr. Flaningam discussed the need for a change of title,
emphasizing the misconceptions held by the public as to
exactly who a hearing examiner is and what he does. Mr.
Flaningam took the position that a change of title would
have numerous beneficial effects: increased public confidence
in the federal administrative system; greater public assurance
of the impartiality and independence of the hearing examiner;
and improved performance by the hearing examiner. He also
endorsed '"Administrative Trial Judge' as his choice for a new
title.






Professor Redford:

Professor Redford stated that he was the . member of the
Committee who.dissented from both "Administrative Chancellor"
and "Administrative Trial Judge."

~Mr. Seymour:

Mr. Scymour strongly opposed & change to either "Admini-
strative Chancellor' or "Administrative Trial Judge.' He
found the concern of the hearing examiners -about their public
image "com)letely mistaken' and that public image depends
" upon performance. He suggested "Hearing Commissionen'
"Hearing Oificer," "Administrative Officer," or "Administrative
Trial Commissioner'" as more reflective of the type of work
done by a aearing examiner in the c¢vent that a title change
was found desirable. He cited the opposition of the Judicieal
Conference of the United States to "Administrative Trial
Judge' as support for his position and called for serious
consideration to be given to the views of the average lawyev
appearing it administrative hearings and the average Federsl
Judge.

Mr. Van Dusen:

Mr. Van Dusen rose to correct the impression that the
Committee proposal had the support of the Department of
Housing and Urban Development. He expressed agreement with
Mr. Seymour and put HUD on record as being opposed to the
change.

Mr. Paglin:

Mr. Paglin asked to have the record show that while the
FCC favored a change, its choice was ''Hearing Officer."

Professor Redford:

.

Professor Redford spoke in oppositiom to the proposed
title change, giving the nonjudicial and review aspects of
an examiner's job as reasons for his opinion. He believed
it would be a mistake to call one who recommends a decision,






especially a decision appealable to an Administrative body,
“"judge." He also objected to "Administrative Chancellor"
on the ground that it would add '"confusion rather than

clarification ... to the position" of examiners.

. Mr, Silberman:

Mr. Silberman was against bot! "Administrative Chancei lor"
and "Administrative Trial Judge' and cited the practice of
allowing non-lawyers to represent clients at administrativ:
hearings as one of the reasons for his position.

Mr. Westwcod:

Mr. Westwood moved to substifiuite "Administrative Tria’
Judge'" for "Administrative Chance!lor" in Recommendaticn 2
and his mction was seconded. He then spoke in favor of a
title charze as a way in which to increase the dignity and
‘status of the hearing examiner's job and thereby enhance the
quality of both the administrative process and the men dis:-
charging that process.

 Mr. Russell:

_ Mr. Rissell spoke in favor cof a change to '"Administra:ive
"Trial Judge' as a title descriptive of the work done by hear-
ing examiriers. He pointed to simiiarities between a judge's
function and that of an examiner ar.d found a ''precise parallel"
between the two positions. He doukhted that any Federal District
or Circuit Judge would be hurt by the title change and pcinted
out that the change could be made without expense or harm to
anyone.

4 Mr. Sellers:

Mr. Sellers compared the function of a judge with that
of a hearing examiner and found the two to be very similar.
He saw no '"diminution in the prestige and role of Federal
Judges because the Administrative fact finders -- and indeed,
in many cases, initial decision makers -~ might have a title
that someone may confuse with that of the Constltutlonal
judiciary.' :






Mr, Barker:

Mr. Barker discussed the relevance of a title in today's
society, saying that 'titles carry dignity, authority, and
in some cases, honor.'" He told an anecdote about one of
‘his clients who was surprised to learn that a hearing examiner's
opinion coiild be more detrimental than that of a judge as ar
illustration of public confusion atnut hearing examiners. He
also refer-ed to the ABA.Committee on Practice and Procedur:
under the Labor Law Section and rcad their recommendation
favoring a title change to "Administrative Trial Judge."

Chairman Nassikas:

Chairnan Nassikas favored the change from hearing exariner
to "Administrative Trial Judge.'" tie compared the matters
handled in municipal, district, pr.bate, amd surrogate cour :
with those in which Administrative agencies are involved ar 1
concluded that in numerous instanccs, hearing examiners dealt
with more complex, more important ratters than those facing
judges. He found the title ''judge' consistent with '"the re¢sponsi-
bllltles, the authority, and the dignity of the office of trial
‘examiner." He also felt that a moc:e appropriate title would
aid recruiLlng efforts.

s

Professor Nathanson:

Professor Nathanson diségréed with Mr. Westwood and Mr
Russell and opposed the suggested title change. He said thaot
it would b best to decide this issue defimitely now, therebhy
allowing examiners to focus on providing ithe performance that
would bring them the status they seek.

Mr. Wozencraft:

“Mr. Wozencraft' did not believe that - .
“either publlc enlightenment or a change im status would be
achieved by a title change. He predicted further confusion
if "Chancellor" or '"Administrative Trial Judge' were adopted
but was open to other suggestions that woulld 1ncrease the
dignity accorded to hearing examiners. :
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~ Professor Park:

Professor Park sought to clarify the Committee's under-
standing of the positions taken by FCC and HUD on the proposed
title change. He read responses from these two agencies and
- maintained that these responses ''did not constitute either
“an objection to, or criticism of, 'Administrative Trial Judge.'"

Mr; Ruhlen:

o Mr. Rvhlen, a Hearing Examiner with the CAB, stated his

~ support for a change to "Administrative Trial Judge.'' He
cited public confusion about the title "hearing examiner"
and difficilty in recruiting examirers as support for his-
stand. Mr Ruhlen defended the exzminers' ''educational
campaign," saying that it was not : lobby but merely an
attempt to inform members of the Ccnference about the
Personnel lommittee's hearings and survey. '

Mr. Hess: Mr. Hess, speaking for the Social Security Admini-
stration, :‘avored the title "Administrative Trial Judge' as

a means tc further a judicial atmo:phere at hearings. He
found "Heacing Examiner' nondescritive and 'Chancellor™
confusing. .

Mr. Wall:

Mr. Wall quoted a statement from the acting General
Counsel of the Department of Defence in announcing his
support for a title change. He also favored "Administrative
Trial Judge" over "Chancellor." '

Mr. Keatiage:

Mr. Keatinge, former Chairman of the Administrative Law Section
of the American Bar, urged a change to '"Administrative Trial
Judge" giving growing difficulties in recruitment as a reason
for his views. He explained that the panels of the ABA had
had only a small number of qualified applicants in the past
few years and that lack of status and prestige contributed
to the declining number of applications for hearing examiner
jobs. - o
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The Conference members then voted on the main

- motion, adoption of Recommendations-1l and 2 with the

words ''Administrative Trial Judge' substituted for the
words '"Administrative Chancellor." The recommendation
was defeated by a vote of 30 to 23, and Recommendations

3 and 4 were automatically dropped. The Conference, after
a short adjourment, then considered other business.
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- APPENDIX C. AGENCY VIEWS.ON THE PROPOSED TITLﬁ CHANGE
A partial and incomplefe survey'of a number.of agencies

that use hearing examiners providés a preliminary picture
éf the views of Federal agencies on the Queétion of a title
change for hearing examiners. The infofmation summarizedA
below.shculd not be viewed as an official agency position.
but as tte prevailing-sentiment within each agency based o1
private conversation with agency 1eads and high-level staff.
While each individual expressed his own personal feelings, he
also endeavoféd to voice the génf:al tenor of opinion witnhin
 the agency. The agencies are listed in an order that reflects
the numbi:r of hearing examiners that they employ;

" Social Security Administration of the
Department of Health, Edication, and Welfare

The Social Secﬁrity Administration employs 345 bearing
examiner: and has 340 prospective vacancies with respect to
disability benefit cases (including the growing'number of
"Black lung' cases). The enactment of welfare reform
:legislation and other pending proposals‘would create a
.staggering new demand for hearing officers, estimated at
1,000 or more. In view of thesé uncertainties the position
of the chial Securify Administrationiis~ not entirely clear.

SSA did not oppose the title change in 1969; and Arthur Hess
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suﬁported "administrative trial judge' in the Administrative
Conference.débates. Top officials of‘SSA believe that the
adjudicatory quality of disability and welfare determinations
deserves recognition; and that a change to '"administrative
vtrial judge" wéuld have a favorable effeét on public reception
of the prccess and recruitment of new hearing examiners. And
‘they would oppose pfoposals which would stigmatize SSA hearing
.examiners as‘second—class citizens.

But SSA'has encpuntered probiems in recruiting APA he:ring
examiners'and getting effective psffdrmance from them. Ttere
is doubt in SSA whether it would be desirable to give a Gtf-16
grade and an enhanced title to all of the current SSA heariﬁg
examiners; and even greater doubt whether, if the corps grows
to a size of 1,000 or more, that =ae same titlesﬁould be torne
by everyone. The current thinking in SSA favors a change in
title for a supervisory group of hearing examinexrs (ﬁerhaps
‘200 in nwnber) who would be certified and disciplined by the
Civil Service Commission. A larger number of referees or
magistrates would handle the bulk of caées under the direction
of.tﬁe Bureau of Hearings.and Appeals and the APA hearing
examiners. This larger group would be civil sexvice employees;
all 1awyers,Arecruited by SSA and subject to personnel manage-
ment by the Bureau of Hearings and Appeals. Pfobleﬁé encountered

in processing a massive volume of individual claims with a proper
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balance of éxpedition; fairness, accuracy and consistency loom
muchAlarger in SSA than inAagencies in which indiyidual pro-
ceedings may be virtually unique and haﬂd—tailorea. SSA'pro-
ceedings may require more supervision and control than.is pef-
:' mitted by the deveiopiﬁg notions of hearing examiner '"independence."
The Administrative Conference may play a useful role in acéammo-
dating the needs of the Soéial Sectritj Administration witk more
general ccncermns.

Natioﬁal'Labor Réié;ions Board

The ILRB, which employs 100 hearing examiners and has LO
prqspectixervaCancieé, favored a change of title in 1969 ar.i
probably continues to do so today. Several members of the Boaxd,
however, give considerable weight !o the opposition of the Judicial
Conférehce of the United States, i:aring that the judges uvjp>in whom
the Board depends for enforcement -f its decisions might resent
the change of title. Also, they ave concerned about congressional
attitudes on the subject; However, if satisfied ﬁhat repercussions
would not emanate from the judiciary or the Congress, the Board feels
that the positive aspects of a title change are substantial: im-
proved morale, better recruitment and possibly improved hearing
examiner performance. The title change is not viewed as a total
panacea of hearing examiner problems: other changes, such as
increase in secretarial help for examiners and ﬁfovisiﬁﬁ of.law
clerk assistance, would also have beuneficial effects wholly apart

from a title change.
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Interstate Commerce Commission

The ICC employs 78 hearing examiners and has at least
15 prospective vacancies. In 1969 a majority of the ICC
opposed a title change for hearing examiners. The Commission
may, however, be more favorably disposed to a change now. -
There is & high rate of turnover among ICC héaring examiners;
‘twenty are now eligible for retirement, ten have left since
June 1971 ‘and five %ore are expectad to leave by June. It
is‘beliewad that a change of éitle would be an éid in
'recruitin;. Along Wifh a title change, ICC also desires
a revision of Ciyil Service requiirements applicable to
hearing eaminers. The Commissior.ﬁants high-level agency
personnel to participaté in the g:éding proceés and recomr :nds
that less emphasis be given to th: applicant with a long t.:rm
of yéa;é of.service as an attorney in order to attréc£ the
youngér, riore vital person who secks a challeﬁging job.

Civil Aeronautics Board

The CAB, which employs 22 hearing examiners, does not have
a clear position on title change. In 1969 a majority of the
Board opposed the change and that may still be the case. Whilé
opponents of the change don't foresee an undermining of the

actual authority of the agency's power to overturn an examiner's
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decision, they do predict that public mi;understaqding
and poor public relations will result when an administrative
agency seeks to review the decision of a "judge." This
position might change if other Federal agencies or the
Administrative Conference came out in favor of a ﬁew title.
The.CAB hes no.diffiéulty with rec:ruitment now but many of
. ifs heéring examiners are eligible'for retirement. Thg
 B§ard may view a title change as a partial solution fédits
impending reéfuitment problem. —

Federal Power Commission

The I'PC, which employs 19 hearing examiners, favors_a
title chaige for its own examiners. 1In 1969 Chairman
Nassikas ‘avored a change of title to 'administrative trial
judge.'" Vhen the FIC indicated ir.1971 it was going ahead
with~a'tit1é change, the FPC decided that it too woulé impLement
a title cl:ange, subject to Civil Service Cbﬁmiséion action.
Many FPC hearing'examiners are eligible for retirement and
a large number will be mandatorily retired in the next few
years. Almost all FPC examiners have come from within the
government; lawyers from the private sector either don't
appiy or don't SurviQE certification process. The FPC,

therefore, favors both a title change amd a modification
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of thefcertification process to get the most highly
'quaiified people. Some individuals in the FPC would
restrict the title "judge' to GS-16's aﬁd retain "hearing
examiner" for GS-15's. |

Federal Trade Commiésion

fhe.Ficg.which_employs 11 hecring examiners, favors a
title_ch@nge to "FIC trial judge” and would use this title
for adjﬁaiéative.purposes only: .The majority of the
' Commissioiers believe that the examiner engageé in truly
adversary proceedings and consequ:ntly has trial responsi-
bilities as a judicial officer. “he Commission is refrairing
from impl:menting its proposed chinge at the request of Civil

Service Cohmmission Chairman Hampt:n.

Atomic Energy C:mmission
- The AEC, which has bnly one learing examiner, takes
no formal position on the question of a title change fo¥
hearing e:xaminers. It is possible however, that the new
commissioners at the AEC would be more receptivé fo both -
the use of more hearing examiners and a change of title for

examiners.






