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Abstract

In recent decades, the federal government has greatly expanded
its use of contractors to perform services, and now purchases more than
$260 billion in services every year. The government has increasingly
turned to contractors to accomplish its programmatic goals and
contractor employees are now performing tasks that in the past had been
performed by government employees.

While an extensive array of ethics statutes and rules regulate
government employees to ensure that they make decisions in the interest
of the government rather than a private interest, only a few of these
restrictions apply to contractor employees. If a federal employee makes
a recommendation on a matter that could affect her financial interest,
she could be subject not only to administrative discipline but also to
criminal prosecution. In most cases, a contractor employee who has that
same financial interest and makes the same recommendation is not
subject to any consequences. In fact, the government does not have any
systematic way of even finding out when contractor employees have such
conflicts of interest. The personal conflicts of interest of contractor
employees are largely unregulated.
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In light of the fact that so much of the government’s work is
outsourced, the government needs to develop appropriate safeguards to
ensure that the public interest is protected when contractors are doing
the government’s work. This report describes the complex set of
government ethics statutes and regulations, identifies the principles
underlying those restrictions, and suggests ways that those principles
can be applied to government contractor employees.
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Introduction

In the fall of 2008, the Treasury Department was trying to figure
out how to respond to the impending collapse of insurance giant AlG.
AIG had issued billions of dollars of collateral debt obligations (CDOSs)
tied to the home mortgage market. Investment banks such as Goldman
Sachs had purchased those CDOs, and as the home mortgage market
tanked, those CDOs were coming due. AIG did not have the cash on
hand to pay the investment banks, and the Treasury Department was
concerned that an AIG collapse could result in even greater financial
panic and chaos than the country was already experiencing in the wake
of the Lehman Brothers bankruptcy.

In responding to AIG’s financial difficulties, the government
could have pressured the investment banks to accept a discount on their
CDOs. In fact, the government used precisely that approach when
Chrysler was on the verge of collapse the following year. But instead,
the government decided to pay face value to the banks. The government
spent over $100 billion to bailout AlG, and more than $5 billion of that
went to Goldman Sachs. The government even pressured AlG to waive
its right to sue the banks for any misrepresentations regarding the
CDOs.?

The government’s handling of AIG was controversial and some
have referred to it as a bailout not just of AIG but also of the investment
banks. Because the government’s handling of the AIG would affect the
fortunes not just of AIG, but also of the investment banks, government
ethics restrictions prevented any government employee with stock in
Goldman Sachs from participating in the bailout operation. If a
government employee advises the government on how to handle a matter
that could affect her own investments, she could end up in prison. A
criminal statute prohibits government employees from participating in

2 Louise Story and Gretchen Morgenson, In U.S. Bailout of A.l.G., Forgiveness for Big
Banks, N.Y. TIMES, June 29, 2010.
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matters that can have a direct and predictable effect on their own
financial interests.

But as described later in this report, the government’s point
person on the AIG bailout was Dan Jester, who had been the deputy chief
financial officer at Goldman Sachs and who still owned a substantial
amount of Goldman stock.®> Jester advised the government not to
pressure Goldman and the other banks to accept a discount. Jester is not
subject to criminal prosecution for this conflict of interest because the
Treasury Department hired him as a contractor rather than as an
employee. This technical maneuver exempted Jester from government
ethics restrictions that are intended to protect the public trust.

An extensive and complex array of ethics statutes and
regulations restrict current and former government employees’ activities
and financial interests. In general, these restrictions aim to ensure that
when government employees make decisions, they do so in the interest
of the government rather than for their own (or some other private)
interest. These substantive restrictions are implemented by requiring
employees to undergo ethics training; requiring certain employees to
disclose their financial interests; subjecting those disclosures to review
for compliance with ethics standards; and investigations of alleged
violations.

Most of the ethics statutes and rules that regulate government
employees do not apply to contractor employees.* There is no
comprehensive regulation of government contractor ethics, even of those
individuals who are exercising discretion, providing services, or working

3 Mark Landler and Edmund L. Andrews, For Treasury Dept., Now Comes Hard Part of

Bailout, N.Y. TIMES, Oct. 4, 2008; Louise Story and Gretchen Morgenson, In U.S.

Bailout of A.1.G., Forgiveness for Big Banks, N.Y. TiMES June 29, 2010.

* There are at least four distinct categories of individuals who perform work for the

federal government’s executive branch:

1. (regular) government employees, including both civil service employees and high-
level appointees;

2. “special government employees” who work on a temporary or intermittent basis;

3. individuals whom the federal government “hires” as independent contractors (e.g.,
Dan Jester);

4. individuals whom contractors and subcontractors employ or “hire” as independent
contractors to perform work for the government.

This report refers to individuals in the first two categories as “government employees,”

and refers to individuals in the last two categories as “contractor employees.”
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side-by-side with government employees in government offices.’

The government has barely begun to address the ethics of
individuals who work for government contractors.® The government’s
acquisition regulations instruct procurement officials to identify
situations where corporations bidding on contracts have organizational
conflicts of interest that could bias their work, but those regulations
address only the financial interests of the companies rather than the
financial interests of companies’ employees.” A few agencies have
regulations addressing ethics issues faced by individuals working for
contractors,® but enforcement has been ad hoc and episodic, resulting in
just one False Claims Act lawsuit.” The government has not yet engaged
in any systematic effort to address the conflicts of interest of those
working for contractors, or to provide training on how to recognize and
respond to such conflicts.

In 2007, a federal study found that “the trend toward more
reliance on contractors . . . raises the possibility that the government’s
decision-making processes can be undermined,”*® and recommended that
the government determine whether additional measures are needed to
address the personal conflicts of interest of those working for
contractors.  The following year, the Government Accountability
Office recommended that the Defense Department institute personal
conflicts of interest standards for contractors’ employees.*?

Recently, Congress has mandated the development of regulations

> GOVERNMENT ACCOUNTABILITY OFFICE, DEFENSE CONTRACTING: ARMY CASE STUDY
DELINEATES CONCERNS WITH USE OF CONTRACTORS AS CONTRACT SPECIALISTS 3 (2008)
“no [DoD] or FAR [Federal Acquisition Regulation] policy obliges DoD offices using
contractor employees to require that they be free from personal conflicts of interest”).

® See Marilyn L. Glynn, Public Integrity and the Multi-Sector Workforce, WAYNE L. REV.
1433 (2006) (noting that “contractor employees are not subject to most federal ethics
requirements or direct discipline by the government”).

748 CFR 2.101.

8 See Table V.

® See infra note 154 (discussing United States v. Harvard, 323 F.Supp.2d 151 (D. Mass.
2004)).

10 REPORT OF THE ACQUISITION ADVISORY PANEL 417 (2007) (“Unless the contractor
employees performing these tasks are focused upon the interests of the United States, as
opposed to their personal interests or those of the contractor who employs them, there is a
risk that inappropriate decisions will be made.”).

1d. at 423.

12 GOVERNMENT ACCOUNTABILITY OFFICE, DEFENSE CONTRACTING: ADDITIONAL
PERSONAL CONFLICT OF INTEREST SAFEGUARDS NEEDED FOR CERTAIN DoD CONTRACTOR
EmMPLOYEES 31-32 (2008).
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to address conflicts of interest that arise in one specific area: where
contractor employees are involved in purchasing goods or services,* and
in 2009 the government issued proposed regulations.* But the proposed
regulations are relatively narrow in scope, reaching only those contractor
employees who provide advice or assist the government in acquisitions.
The broader issue — how ethics principles and conflicts of interest
restrictions should apply to government contractors more generally — has
not yet been tackled.

Congress has tasked the Office of Federal Procurement Policy to
work with the Office of Government Ethics to determine whether the
government needs new regulations to address personal conflicts of
interest of contractor employees who perform non-acquisition
functions.” This report does the groundwork on that issue, examining
how government ethics principles should be applied to government
contractors. Part | gives a brief overview of the extensive ethics
restrictions that apply to executive branch government employees,
discussing the stricter rules that apply to those in more sensitive positions
and the looser rules that apply to those who work for the government on
a temporary or intermittent basis. Part Il discusses the principles that
underlie many of these ethics restrictions. Part Il documents that the
executive branch has outsourced large amounts of work to contractors
and that contractor employees are performing many of the same services
as government employees. Part IV describes the few ethics restrictions
that do apply to government contractor employees, discussing both the
substantive standards and the mechanisms for implementing them. Part

13 § 841(a) of the Duncan Hunter National Defense Authorization Act for Fiscal Year
2009, Pub.L. 110-417, 122 Stat. 4537 (requiring “the Administrator for Federal
Procurement Policy [to] develop and issue a standard policy to prevent personal conflicts
of interest by contractor employees performing acquisition functions closely associated
with inherently governmental functions”). In addition, Congress also required the
Defense Department “to tighten existing requirements for organizational conflicts of
interest by contractors in major defense acquisition programs.” § 207 of the Weapon
Systems Acquisition Reform Act of 2009, Pub.L. 111-23, 123 Stat. 1704 (emphasis
added); Proposed Defense Federal Acquisition Regulation Supplement; Organizational
Conflicts of Interest in Major Defense Acquisition Programs (DFARS Case 2009-D015),
75 Fed. Reg. 20954 (April 22, 2010). For a discussion of the difference between personal
and organizational conflicts of interests, see infra § IV.A.

14 Proposed Rule on Preventing Personal Conflicts of Interest for Contractor Employees
Performing Acquisition Functions, 74 Fed. Reg. 58584 (Nov. 13, 2009).

!5 Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, Pub.L. 110-
417, 122 Stat. 4539, § 841(b)(3).



7 ETHICS FOR AN OUTSOURCED GOVERNMENT

PRELIMINARY DRAFT FOR COMMITTEE REVIEW - 2010-10-06

V proposes substantive standards for contractor employees who are in a
position to exercise discretion or have access to government resources,
and describes possible mechanisms for implementing those substantive
standards. Part VI identifies areas for additional empirical research.

I  The Extensive Array of Ethics Restrictions on Government
Employees

More than a hundred pages of regulations and over a dozen
statutes impose ethics restrictions on executive branch employees.”® This
section will describe the restrictions that apply to all executive branch
employees, stricter rules that apply only to certain employees (such as
high-level officials, treaty negotiators and those involved in
procurement), and the looser rules that apply to temporary or intermittent
employees (Special Government Employees or SGEs). It will also
discuss the primary mechanisms that the government uses to implement
these standards, such as requiring many employees to disclose their
financial holdings so that ethics officials can review them for compliance
with the ethics standards.

A. Ethics Restrictions Applicable to all Executive Branch
Employees

Government ethics restrictions can be divided into five
substantive categories: financial influences on an employee’s
government work; the use of government position for non-government
purposes; an employee’s outside activities; an employee’s post-
government employment; and restrictions based on an employee’s pre-
government employment.

Restrictions on financial influences include limits on outside
payments to government employees, on their own financial interests, and
on their negotiating for future employment. With regard to outside
payments, Congress has enacted criminal prohibitions on bribes,"

16 5 C.F.R. Parts 2634-37, 2640; 18 U.S.C. 8§ 201-219 (criminal conflict of interest
statutes); 5 U.S.C. §§ 7351, 7353 (restrictions on gifts); 5 U.S.C. Appx. 8§ 501-505
(limits on outside income). Most of these statutes also impose restrictions on legislative

branch officials, but this report focuses on executive branch’s employees and contractors.
1718 U.S.C. § 201(h).
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gratuities related to government work,"® and “salary supplementation”
(the payment by a non-governmental source for a government employee
to do government work).” In addition to these criminal prohibitions,
there are also non-criminal statutory restrictions on gifts from foreign
governments,® from those who could be affected by the employee’s
work or by her agency,” from subordinates or other government
employees of lower salary,?? and regulatory restrictions on gifts*® and
compensation from outside employment (including the reimbursement of
travel expenses).* A criminal statute prohibits executive branch officials
from making decisions on matters that would affect their own financial
interests or the financial interest of a family member, organization with
which they are associated, or person with whom they are negotiating for
future employment.?

The government has also placed limitations on employees’
ability to use their position for private purposes. Examples include the
statutory prohibitions on using one’s government position to influence an
election®® or to hire relatives,”” and regulatory prohibitions on using
public office for private gain;?® using non-public government information
for personal gain;?® using government time or property for private
purposes, such as writing letters of recommendation on government
letterhead for recommendations unrelated to the subject’s government
work:® and the disclosure of sensitive procurement-related
information.®® Other regulations prevent employees’ from using their

818 U.S.C. § 201(c).

1918 U.S.C. § 209.

25U.8.C. § 7342.

1 5U.8.C. 7353.

225 .S.C. § 7351(a) (prohibiting employees from giving gifts to superiors and accepting
gifts from employees receiving less pay).

25 C.F.R. 2635 Subparts B and C.

245 C.F.R. 2635 Subpart H.

%18 U.S.C. § 208.

%5.5.C. § 7323(a)(1).

*’5.8.C. § 3110.

85 C.F.R. 2635.702.

5 C.F.R. 2635.703.

%05 C.F.R. 2635.702(h).

%1 41 U.S.C. § 423(a). This ban applies not just to government employees but to anyone
“who is acting or has acted for or on behalf of, or who is advising or has advised the
United States with respect to, a Federal agency procurement.” Id. at 8 423(a)(2)(A).
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government position to further even beneficent outside interests, such as
raising money for charitable organizations.*

The government also limits its employees’ outside activities.
There are criminal prohibitions on employees’ representing parties in
disputes against the government® and regulatory restrictions on being
awarded a government contract,* serving as an expert witness for an
outside party in a case involving the government,® compensated
teaching® and partisan political activities.*’

A fourth category of ethics restrictions consists of limits on post-
government employment. All executive branch employees are subject to
a permanent ban on communicating with current government officials in
an attempt to influence them on behalf of someone else with respect to
particular matters that the employee participated in personally and
substantially while in government, and a 2-year ban on such
communications with respect to particular matters that were pending
under their responsibility during their last year in government.*®

A fifth category of ethics restrictions is based on an individual’s
employment prior to joining the government. Two long-standing
regulations require a new government employee to recuse herself for one
year from participating in any matter involving her former employer if
her impartiality could reasonably be questioned,® and for two years if
that employer gave her a payment greater than $10,000 that may be
related to her government position.*’

%25 C.F.R. 2635.808.

* 18 U.S.C. § 203 (prohibiting compensation for representational services in matters
involving the United States); 18 U.S.C. § 205 (prohibiting representational services in
matters involving the United States)

% 48 C.F.R. § 3.601.

%5 C.F.R. 2635.805.

%5 C.F.R. 2635.807.

% The Hatch Act limits the partisan political activities of most executive branch
employees, prohibiting them from running for partisan political office. It also prohibits
partisan political activities in the government workplace.

*® 18 U.S.C. § 207(a). See also 5 C.F.R. 2641.201. In addition, the EPA prohibits the
award of non-competitive contracts to former EPA employees in their first year after
leaving the agency, or to firms that are controlled by them or that employ them. 48 CFR
1503.601. The Nuclear Regulatory Commission (NRC) has a similar regulation, but
applies for its former employees in the first two years after they leave the commission.
48 CFR 2009.100(a).

%5 C.F.R. § 2635.502.

5 C.F.R. § 2635.503 (requiring recusal where the payment was “not pursuant to the
former employer's established compensation program” and was made former “after the
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B. Stricter Ethics Regulation of Employees in Sensitive Positions

In addition to the statutes and regulations that apply to all
executive branch employees, the government has imposed additional
ethics restrictions on certain classes of employees who are thought to
have particularly sensitive positions, such as high-level officials, political
appointees, and those involved in treaty negotiation, bank examinations
and procurement.*!

Presidential appointees may not accept any gifts from lobbyists,*
and full-time noncareer Presidential appointees may not receive any
outside earned income.”® Noncareer employees are subject to increased
restrictions on their compensation for expressive activities,* and highly
paid noncareer employees are limited in the outside earned income they
can receive.”® In addition, President Obama issued an executive order
prohibiting former lobbyists from being appointed to high-level posts in
agencies that they had lobbied, and from participating in any matter or on
any issue area on which they had lobbied, regardless of whether there is
any nexus between their record of lobbying and their governmental
duties.

former employer knew that the individual was being considered for a Government
position”).

1 In addition to the ethics statutes and regulations that apply across the entire executive
branch, many government agencies have additional restrictions that apply only to
employees within this agency. See 5 C.F.R. Chapters 21-82. Congress has also enacted
some agency-specific restrictions.  See, e.g., 47 U.S.C. § 154(b)(2)(A)(ii) (prohibiting
all F.C.C. employees from having a financial interest in any company engaged in “the
business of communication by wire or radio or in the use of the electromagnetic
spectrum”).

“2 Exec. Ord. No. 13,490.

5 C.F.R. 2635.804(a).

* Noncareer employees are subject to a relatively broad prohibition on receiving
compensation for expressive activity, such as teaching, speaking or writing. They may
not receive compensation if the expression concerns subject matter, industry or economic
sector affected by her agency. 5 C.F.R. 2635.807(a)(2)(i)(E)(3). By contrast, regular
employees are subject to a narrower prohibition for such compensation: only if it
concerns her agency’s policies or a matter the employee has worked on during the
previous year. C.F.R. 2635.807(a)(2)(i)(E)(1), (2).

*® These employees are limited to $26,955 in outside earned income. See 5 U.S.C. Appx.
§ 501(a)(1); 5 C.F.R. 8§88 2635.804(b) (limiting outside earned income of covered
noncareer employees to 15% of the basic rate of pay for level 1l of the Executive
Schedule), 2636.303(a) (defining “covered noncareer employee”); Exec. Ord. No. 13525,
74 Fed. Reg. 69231 (Dec. 23, 2009) setting the pay for Level Il at $179,700).
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The most extensive array of specialized restrictions are post-
employment bans, which restrict three types of activities: (1)
communicating with current government officials in an attempt to
influence them on behalf of others; (2) representing others who seek to
influence current government officials; and (3) receiving compensation
from particular parties with whom the employee dealt while in
government.*® A criminal conflict of interest statute imposes two
temporary bans on communications:

e a l-year ban on former high-level officials contacting officials in the
agency where they worked in the year prior to leaving government
service;* and

e a 2-year ban on former very high-level officials contacting officials
in the agency where they worked in the year prior to leaving
government service or other high level officials;*®

and three bans on representation:

e a l-year ban on former trade or treaty negotiators representing or
giving advice concerning such negotiations that occurred during their
last year in government;*

e a l-year ban on former high-level officials representing foreign
governments and political parties;® and

e a permanent ban on the US Trade Representative and Deputy Trade
Representative representing foreign governments and political
parties.”

Two non-criminal statutes restrict certain former employees from

accepting compensation from particular parties, including:

e a l-year ban on former procurement officials’ accepting
compensation from contractors with whom they did business;>* and

e a l-year ban on former bank examiners’ accepting compensation
from banks they examined.>

“6 See Table 11 for a list of the post-employment restrictions.

4718 U.S.C. § 207(c). President Obama issued an executive order on his first full day in
office requiring Presidential appointees to pledge that they would abide by this ban for
two years (rather than the statutorily-required one year). Exec. Ord. No. 13,490, (Jan. 21,
20009).

818 U.S.C. § 207(d).

18 U.S.C. § 207(h).

%18 U.S.C. § 207(f).

°118 U.S.C. § 207()(2).

52 41 U.S.C. § 423(d).

%12 U.S.C. §§ 1820(k), 1786(w).



12 ETHICS FOR AN OUTSOURCED GOVERNMENT

PRELIMINARY DRAFT FOR COMMITTEE REVIEW - 2010-10-06

President Obama required all of his appointees to pledge that they would
not lobby any senior executive branch officials after they leave the
government until the end of his administration.**

C. Looser Ethics Regulation of Temporary Employees

Nearly fifty years ago, when Congress re-wrote the then-existing
ethics statutes, it recognized that imposing uniform ethics standards on
all government employees could make it difficult for the government to
hire experts on a temporary basis.”® So the omnibus ethics legislation
enacted in 1962 created a new category of federal employee -- “Special
Government Employee” (SGE) -- for those who would work for the
government on a temporary or intermittent basis: 130 or fewer days in a
12-month period.*

As of 2009, the government had 17,600 SGEs.””  While
Congress created the SGE category so that the government could access
individuals with special expertise, at least one government agency uses
volunteer SGEs as free labor to leverage its limited resources. The
Occupational Safety and Health Administration (OSHA) has recruited
over 1100 people to serve as unpaid SGEs to evaluate workplaces.®

% Ex. Ord. No. 13,490 (Jan. 21, 2009). President Clinton imposed on his senior political
appointees a similar lobbying ban, Ex. Ord. 12834 (Jan. 20, 1993), but rescinded it at the
end of his administration. Jason Peckenpaugh, Clinton Lifts Lobbying Restrictions on
Appointees, GovT. EXEC. (Jan. 2, 2001).

% Daniel Guttman, Organizational Conflict Of Interest and the Growth of Big
Government, 15 HARV. J. LEGIS. 297, 303 (1978) (noting that this legislation “facilitat[ed]
the Government’s recruitment of persons with specialized knowledge and skills for
service on a part-time basis™) (quoting S. Rep. No. 2213, 87" Cong., 2" Sess. 4 (1962)).
% A Special Government Employee is an “employee of the exccutive or legislative

branch . . . who is retained . . . with or without compensation, for not to exceed one
hundred and thirty days during any period of three hundred and sixty-five consecutive
days . . .” 18 U.S.C. § 202(a). The government further divides this group into two

categories: those who have worked less than 60 days, and those who will work between
60 and 130 days in a year. Some of the ethics statutes apply only to the latter group of
SGEs. See, e.g., 18 U.S. § 207(c) (1-year ban on former senior officials contacting
employees of the agency where they worked during their last year in government).

5" June 22, 2010 telephone conversation with Dale Christopher, Associate Director,
Program Review Division, Office of Government Ethics.

%8 This program of using volunteer SGEs has enabled OSHA “to leverage [its] limited
resources by utilizing private sector safety and health professionals during VPP onsite
evaluations.” Policies and Procedures Manual for Special Government Employee (SGE)
activity conducted under the auspices of the Occupational Safety and Health
Administration's (OSHA) Voluntary Protection Program, Directive No. CSP-03-01-001
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Many ethics restrictions, including the criminal prohibitions on
bribery and illegal gratuities, the gift regulations and most of the criminal
post-employment restrictions, apply to all SGEs.® Some ethics
provisions, such as the ban on compensation for fiduciary services, the
limit on outside earned income, the surtax on compensation from private
foundations and the option of obtaining of certificate of divestiture to
obtain favorable tax treatment for divesting financial holdings, do not
apply to SGEs at all. The criminal prohibition on salary supplementation
applies only to SGEs who are paid by the government.*

Some ethics restrictions, including limits on representational
services, award of government contracts, fundraising, service as an
expert witness, receiving compensation for expression and certain post-
employment activities, apply to SGEs under a narrower range of
circumstances than for regular employees. While regular employees may
not provide representational services or receive compensation for such
services whenever the United States has an interest in the matter, this ban
applies to SGEs only if the matter is narrow in scope (i.e., it involves
specific parties rather than general policy) and if the SGE actually
participated in the matter while in government. If the matter involves not
just the government in general but the SGE’s agency, then SGEs who are
serving more than 60 days are also covered by the representation ban.

While government contracts cannot be awarded to regular
government employees, they can be awarded to an SGE unless the

(Jan. 4, 2002) (available at
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_i
d=2810&p_text_version=FALSE#1-VIII). The leveraging is literally true. SGEs can
outnumber government employees on evaluation teams. Id. at Ch. 4, § 1.B.

List of Active SGEs, available at http://www.osha.gov/dcsp/vpp/sge/active_sges.html.
OSHA asserts that these SGEs are subject to the same ethical standards as regular
government employees. Policies and Procedures Manual for Special Government
Employee (SGE) activity conducted under the auspices of the Occupational Safety and
Health Administration's (OSHA) Voluntary Protection Program, Directive No. CSP-03-
01-001 (Jan. 4, 2002) (available at
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_i
d=2810&p_text_version=FALSE#1-VIII) (“While at an onsite evaluation, an SGE is held
to the same ethical and legal standards as a . . . government employee.”)

% See Table | (Ethics Restrictions on Executive Branch Employees, SGEs and Contractor
Employees) and Table Il (Post-Employment Restrictions on Executive Branch
Employees, SGEs & Contractor Employees).

0 18 U.S.C. § 209(c). This limited application of the salary supplementation statute
makes sense because if an SGE is not receiving any salary from the government, it would
be illogical to prevent that SGE from receiving a salary from a non-government entity.


http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_id=2810&p_text_version=FALSE#1-VIII
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_id=2810&p_text_version=FALSE#1-VIII
http://www.osha.gov/dcsp/vpp/sge/active_sges.html
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_id=2810&p_text_version=FALSE#1-VIII
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=DIRECTIVES&p_id=2810&p_text_version=FALSE#1-VIII
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contract arose directly out of the SGE’s activities, the SGE was in a
position to influence the contract award, or some other conflict of interest
exists.®* While regular executive branch employees are prohibited from
serving as an expert witness in any proceeding in which the United States
has an interest, that prohibition applies to SGEs only if they have
participated in the same matter while in government or, in the case of a
proceeding that involves the SGE’s agency, to SGEs who are serving
more than 60 days, have been appointed by the President, or are serving
on a statutorily created commission. While regular employees are
prohibited from receiving compensation for expressive activity whenever
the subject matter of the expression deals in significant part with her
agency’s policies or programs,” SGEs are exempted from this
restriction.”* While regular employees are prohibited from soliciting
charitable contributions from anyone regulated by their agencies,** SGEs
are prohibited from soliciting contributions only from those who could
be affected by the SGE’s own duties.®

Two post-employment restrictions apply only to SGEs who have
worked more than 60 days within a year: the one-year ban on a former
senior official contacting employees of the agency where the employee
worked during the previous year, and the one-year ban on a former
senior official representing foreign governments and political parties.®
Limiting these bans to those who have worked more than 60 days may be
justified by a theory that those with less experience in government are
less apt to be in a position to inappropriately influence their former
government colleagues or less apt to have confidential information that
could be passed on to foreign governments.

One of the ways that the federal government obtains advice from
experts is by appointing them to serve on advisory committees.
Advisory committees consist of individuals from diverse backgrounds
who bring their own expertise, experience and perspective to address

61 48 C.F.R. § 3.601(b).

625 C.F.R. 2635.807(a)(2)(i)(E)(2).

8 5 C.F.R. 2635.807(a)(2)(i)(E)(4). SGEs who are in noncareer positions are also
exempted from the broader restriction on receiving compensation for expression related
to her agency’s general subject matter or industry. Id. The prohibition on compensated
expression that deals with specific matters also has more limited application to SGEs. Id.
% 5 C.F.R. § 2635.808(c)(1)(i).

% 5 C.F.R. § 2635.808(c)(1)(ii).

%18 U.S.C. § 207(c)(2)(B).
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particular policy problems and provide advice to policy-makers.®” The
members’ individual perspectives could be conceived of as conflicts of
interest, but the government accommodates — rather than eliminates —
those conflicts of interest. In the Federal Advisory Committee Act
(FACA), Congress mandated that committee membership must “be fairly
balanced in terms of the points of views represented,” and that members
must disclose conflicts of interest.®®

The criminal prohibition on financial conflicts of interest does
not apply to SGEs who serve on advisory committees if certain criteria
are met, such as if they are dealing with matters that are broad in scope
(i.e. involving policy rather than particular parties) and if it would affect
the SGE or her employer in the same way it would affect other similarly
situated individuals or entities.®* In addition, an agency official can
waive the conflict if she determines that the need for the SGE’s services
on the advisory committee outweighs the conflict.”

The modified ethics restrictions for SGEs demonstrate that
government ethics regulation need not involve an all-or-nothing
approach. The government can protect its ethical concerns while
accommodating its other interests, including its need to obtain expertise
on a temporary basis.

D. Implementation of Ethics Standards

The government implements these substantive restrictions by
requiring some employees to disclose their financial interests and then
reviewing those disclosures for conflicts, by facilitating divestment of
assets that would cause conflicts, by giving employees ethics training
and advice, by investigating alleged ethics violations, and by disciplining
or prosecuting employees who have violated them.

%7 The Federal Advisory Committee Act also permits the appointment of “representative”
members who are supposed to represent particular industries or interest groups. Such
“representative” members are not considered government employees at all, and are not
subject to the conflict of interest or disclosure requirements. See Office of Government
Ethics, Op. 82x22 (Memorandum dated July 9, 1982 from J. Jackson Walter Director of
the Office of Government Ethics to Heads of Departments and Agencies of the Executive
Branch regarding Members of Federal Advisory Committees and the Conflict-of-Interest
Statutes); Office of Government Ethics, Letter to the Chairman of a National
Commission dated June 24, 1993, 1993 OGE LEXIS 510.

85 U.S.C. Appx. § 5(b)(2).

%5 C.F.R. 2640.203(q).

18 U.S.C. § 208(b)(3).
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The government’s largest investment in ethics implementation is
the financial disclosure process. Every year, approximately 25,000
employees must submit public financial disclosure forms,” and about
300,000 additional employees must submit confidential financial
disclosure forms,” revealing information about their income, assets,
liabilities,” gifts, travel reimbursements, and employment and business
affiliations.”

All SGEs must file financial disclosure statements, although
most of them are subject only to confidential (rather than public)
financial disclosures.” Some SGEs who would ordinarily be required to
file public financial disclosure forms because of the significance of their
position can file confidential disclosures instead if they will serve less
than 60 days, if the agency head certifies that there is a special need for
their services, or if they serve in the White House with a Presidential
appointment or commission.

Once the employees submit their disclosure forms, agency
officials then review their forms to check for compliance with ethics
standards. When these reviews reveal financial conflicts, employees
generally have the option of recusing themselves from participating in
matters that could affect their finances or divesting themselves of those
assets that would otherwise cause the conflict. Since divesting may
result in capital gains tax, Congress enacted a special program (a
“certificate of divestiture”) to relieve this tax burden.”

The Office of Government Ethics provides formal advice about
the application of ethics standards, publishing legal opinions about ethics
statutes and regulations on a regular basis.” In addition, each agency has

" August 4, 2010 email to author from Dale Christopher, Associate Director, Program
Review Division, Office of Government Ethics.

2 August 4, 2010 email to author from Dale Christopher, Associate Director, Program
Review Division, Office of Government Ethics.

™ Filers must report loans over $10,000, except those from financial institutions granted
on terms made available to the general public.

™ See OGE Form 450, Confidential Financial Disclosure Report, and SF 278, Public
Financial Disclosure Report. Public filers must also disclose transactions of real property
and securities. Id.

® 5 C.F.R. § 2634.904(a)(2) (requiring SGEs to file confidential disclosures); See also 5
C.F.R. 88 2634.202(h); 2634.204; 2634.205 (exempting certain SGEs from public
disclosure requirements).

™ The option of obtaining a certificate of divestiture is not available to Special
Government Employees. 26 U.S.C. § 1043(b)(1)(A).

"5 U.S.C. app. § 402(b)(8).



17 ETHICS FOR AN OUTSOURCED GOVERNMENT

PRELIMINARY DRAFT FOR COMMITTEE REVIEW - 2010-10-06

a Designated Agency Ethics Officer who counsels agency employees on
ethics issues.”® Government agencies must provide information about
ethics standards to all new employees,” and must provide at least one
hour of ethics training annually to presidential appointees, White House
employees, contracting officers,®® and all other employees who are
required to file public or confidential financial disclosure reports.** In
general, Congress mandates that advice be available to employees and
former employees, who may choose whether or not to seek it.** But a
2008 statute requires former high-level or procurement officials from the
Defense Department (DoD) to seek a written legal opinion from a DoD
ethics official before receiving compensation from a DoD contractor
within 2 years of leaving the department.®

I1. Principles Underlying Government Ethics Restrictions

The extensive array of ethics restrictions described above has
more in common with the tax code than the Ten Commandments or the
Golden Rule. As such, some observers have criticized these restrictions
as being so complicated that they lack the moral authority that one would
hope for in an ethics code. Nonetheless, even within this complexity,
one can discern four distinct principles that motivate these many
provisions: (1) preventing government employees from abusing the
fiduciary nature of public office; (2) the related goal of promoting public
confidence in government; (3) maintaining Congressional and executive
branch control of federal workers; and (4) ensuring that officials devote
adequate attention to their responsibilities. In addition, some ethics
restrictions appear to be motivated not by a principle, as such, but simply
by a desire to favor or disfavor particular groups or activities.

5 C.F.R. 2638.203(b)(7).

5 C.F.R. 2639.703.

85 C.F.R. 2639.705(a).

8 5 C.F.R. §§ 2639.704(a), 2639.705(a). For SGEs who are expected to work 60 or
fewer days and SGEs who must file public financial disclosures, agencies can provide
written training materials instead of one hour of training. 5 C.F.R. 8§ 2639.704(e),
2639.705(d).

8 By regulation, when a current or former employee seeks advice from an ethics official
about whether her acceptance of compensation from a contractor would violate 41 U.S.C.
§ 423(d) , the ethics official must provide a response within 30 days, and the employee
and contractor can rely on the ethics official’s advice. FAR 3.104-6(d).

8 National Defense Authorization Act of Jan. 28, 2008, P.L. 110-181, Div A, Title VI,
Subtitle D, § 847, 121 Stat. 243.
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The principle that underlies most of these restrictions is the
fiduciary nature of public office: the idea that public office is a public
trust. A fiduciary is someone who can exercise discretion or has access
to resources, but must use that discretion or access on behalf of a
beneficiary rather than for herself or some third party.®

Government officials are in a position of trust in that they can
exercise discretion and/or have access to resources, but they must use
that power and those resources on behalf of someone other than
themselves. For more than a century, courts have recognized and
enforced government officials’ fiduciary obligations even in the absence
of any specific statutory or regulatory codification of that obligation.®

8 See Robert Flannigan, The Fiduciary Obligation, 9 OxFoRD J. LEGAL STUD. 285, 309
(1989) (discussion discretion- and access-based fiduciary relationships). The precise
identity of the government official’s beneficiary is a matter of some contention, with
possibilities including the nation, the government itself, and the public. See parallel
discussion of identifying the client of government lawyers. Kathleen Clark, Government
Lawyers and Confidentiality Norms, WAsH. U. L. Rev. (2007). What matters here is that
a government official must act on behalf of someone other than herself, and thus can be
said to owe fiduciary duties.

The power may involve making a decision or giving advice to a decision-
maker. Much is made of this distinction — between decision-making and giving advice —
in the policy and legal debates over government contracting because contractors are not
supposed to make decisions exercising governmental authority. Office of Management
and Budget, Policy Letter 92-1, Inherently Governmental Functions. Despite this
prohibition on contractors’ making decisions, one can find many examples of contractors
doing exactly this. Committee on Governmental Affairs, U.S. Senate, Oversight of the
Structure and Management of the Department of Energy, Staff Report, 96" Cong., 2™
Sess. (Dec. 1980); Subcommittee on Federal Services, Post Office, and Civil Service,
Committee on Governmental Affairs, U.S. Senate, Use of Consultants and Contractors by
the Environmental Protection Agency and the Department of Energy, S. Hrg. 101-554
(Nov. 6, 1989).

This distinction (between making decisions and giving advice) is irrelevant to
fiduciary analysis because both the decision-maker and the advice-giver have an
obligation to act on behalf of the intended beneficiary rather than herself or another
private party. See, e.g.,, 18 U.S.C. 208(a) (prohibiting anyone who ‘“participates
personally and substantially as a Government . . . employee, through . . . the rendering of
advice . . . in [a] particular matter” from having a financial interest in the matter.
Compare Office of Legal Counsel, Applicability of the Emoluments Clause to
Nongovernmental Members of ACUS (June 3, 2010) (Constitution’s Emoluments Clause
prohibiting “any present, Emolument, Office, or Title, of any kind whatever, from any
King, Prince, or foreign State,” does not apply to nongovernmental members of the
Administrative Conference because although they give advice, they do not exercise
governmental authority).

% Kathleen Clark, Do We Have Enough Ethics in Government Yet? An Answer from
Fiduciary Theory, 1996 U. ILL. L. Rev. 57, 74 (1996).
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As the following discussion makes clear, Congress and the executive
branch have also recognized the fiduciary nature of governmental power
by enasgting statutes and regulations that reflect employees’ fiduciary
duties.

Three aspects of the fiduciary obligation are particularly relevant
to government officials. First, the norm against conflicts: a fiduciary
must not place herself in a position where her own interest conflicts with
her duty toward a beneficiary. Second, the norm against misusing
resources: a fiduciary must use the beneficiary’s assets to benefit the
beneficiary rather than to benefit herself or another party. Third, the
norm of impartiality: a fiduciary who allocates benefits among
beneficiaries must treat beneficiaries of the same class equally and
beneficiaries of different classes fairly.”

The fiduciary norm against conflicts is implicated whenever a
fiduciary could personally benefit from a decision she makes or advice
that she gives on behalf of a beneficiary. The anti-conflict norm is
reflected in many of the restrictions on outside payments to government
employees. These fiduciary-based restrictions include limits on gifts and
payments from those who could be affected by an employee’s duties,®®
criminal prohibitions on bribes and gratuities related to government
work,® and restrictions on participation in matters that could affect an
employee’s own financial interest or that of party whose interests are
imputed to her (such as a family member, an organization with which she
is affiliated, or of a party with whom she is negotiating for future
employment).*

The fiduciary norm against misuse of resources is explicitly
reflected in restrictions on using public office for private gain,” using
government time for private purposes,” using government position for
fundraising or electioneering, and restrictions on partisan political
activities in the workplace. It is implicit in the restrictions on accepting

% See, e.g., 5 CFR 2635.101(a) (“Public service is a public trust.”).

8 Robert Flannigan, The Fiduciary Obligation, 9 OxForD J. LEGAL STup. 285, 311
(1989) (requirement that fiduciaries not trust property or confidential information
included in the conflict component); Kathleen Clark, Do We Have Enough Ethics in
Government Yet? An Answer from Fiduciary Theory, 1996 U. ILL. L. Rev. 57, 71 (1996).
% 5U.5.C. § 7353(a)(2).

8918 U.S.C. §201.

%18 U.S.C. § 208.

15 CFR 2635.702.

%25 CFR 2635.705.
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gifts from subordinates®™ and the anti-nepotism rules.** The fiduciary
norm of impartiality is reflected in regulations that prohibit employees
from giving preferential treatment.”

Often a fiduciary has access to confidential information in order
to conduct her duties for a beneficiary, and the fiduciary duty requires
that she use that confidential information only to further the beneficiary’s
interest rather than those of he