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which nonm of us currently (dream of, as novessau'y elements to mooct
the resource p~rolem of the United States, aid the rest of thle world.

Senator 3AKEru. M~r. Chairman, thank you for it very excellent state-
ment, and for at very, very use0ful Colloquy with thle' (omiumittev, allot
we very gratefully apprecla to your jarticilpatio, lind( we thank you
for that.,

If there are nio further quest ionis of the chairman, we will take a
6-mlinute 1-ecess While We 800 whalt WO ar1 going t.0 (10 With thle rest.
of the day13.

(Wherouponl, the hearing was inl 1ec('ss.)

Senator' BiaI(It. '['lie commI)ittee will co0llie to Or'der,
0iur next, wit nless i. IMr. Roge'r (.. 0Cram1ton, chairman111 of thle Admmil-

istrativv C'on fereacve of thle Un~1itedl St ates.
Mr. ('to intonl, wve wvelcomei youl to t lw(se beaingsllA, and l you muay pro'-

('((T( 1 It youl wish withI yourl Statement.

STATEMENT OF ROGER C. CRADMTON, CHAIRMAN, ADMINISTRA-
iVE CONFENCEi-a OF THE UNITED STATES, ACCOMPANIED BY

RICHARD BERG, RESEARCH DIRECTOR

Mr.(~nwro. Ilr. Chiriman, menibrg of thle two comma littv's, I
would like first to it reduce 11)3' associate, Richutr 1(1 Brg, re1Search1
lirev br (dI thvi AduIIIi ttist tut ly e (,()I tI'ivilc. fmid to utsk plllisi5iol

to lii yv m IIIN ad at mt'( stilteili hit ii lII, h' ill thv a ic o I i t he-se

senaitol mum~~~. Without objection, the stat ement will be recei ved-
aii(I included fin thle record.

('l'lle staltiiit li pear WiSoil p.11.)
,)11. ( 'muA.1'rON. I amll gratteIful fo u' the 01)1)0 rt1unityN to testif-y ait, this

imuplortamlit hearings , ait which a1 vitall sa jeet-the Vol)sidleI'at ioul of
(111 ll 110omiit I values ill the deiinnkmgPI10V'Ss of Fedterall ald-
m1imiistratiye agenicies-is 1um(01. conlsida il. 'I'liis i.4 nl lilt ortamit
subject, bothl to ime pem'sonuully and also to the Adlministrative ('onfer-
emict of the1 Unliteld Stalte.

Th'le Administr'ative Conference, ats you1 know, is all inlepelenit
Federal agency that is devoted to thle iImI)lrOveImneIt Of the10 Irm'(hIreS
by 'which the Federal Gover'nmecnt carriies otit its activities. One of thle
aretis to which we are giving at very consideralble amount. 1tof study is
the handling of enivir-olnenital issues lit po0werpllant licensing anld the
reliance oil trial-typo hearings inl the (lecisionmnaking pr1ocess Ii Fed-
eral adlnlinlishtrtive agencies.

1 11111 expm'eIssimig My persomlial views I odly 15it", 1)1111) 11l11(11
lpemsoil prestiniably knIowledgea~ble Onl aldmuIini8t t'ItiI*ye lIWOM'Cd1uiS. be-
ecause thle Conferenice itself has not taken, and probably will niot takle,
a formatl positioni oni the implementation and effectiveness of NEP1A.

I would like to touch tipomi timei points, eachl dealing with the( effe-
tiveness of NE1PA and its conseqjuences for adinistrative decision-
miakcing.
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First, what benefits has NEl'A conferred on us? Second, what uncer-
taiiltis l)erhaps cry out for clarification, and, third, what dangers
have emerged ?

NEPA In my view is a dramatic success story of the orderly ehan,ge
I governmental institutions. T do not have to tell you that there is
widespread skepticism concerning the resl)onsiveness of the, Govern-
ment to changing needs and conditions. Any sieess story on tile, part
of tme (Tovernment needs to be chronicled and retold. and NEPA, in
iy view. 15 an1l important success story.W' ha has NEPA been a success story ? In nuidging and pushing Fed-
oral agen(.ies toward a more constriciive and rational position I Imnl-
anicing environmental considerations with other values, NIEP3A has
been effective in part ie'ause it constitites the first broad congressional
statement, of a reordering of nat iomal priorities in tile, environmental
field, It tells agenivies that they mlumist consider environmental values
m long with other relevant va1lies il th(i r decisionmaling.

W e all know that there isa teihlnm'y of eacl ag1e ly to become
al)soil)ed ill its own Iiiissioii, in its owi Special ('oistituent(', that tends
to limit its perspective fin1 its I)redth of ri(t,,. NEPA l;lushes ill the
other direeion, requiring algencies to tal a i'oade view, a wider
)e rslet i ve.

Second. NPA requiles ia publi(' I il'ig of issues, sole of which
livye bon foreclosed from public view and (,oilliient, 'Take, for exam-
ple, the inipoitant decisions involved in the 1ise and nagllelent of
public prol)erty, the prol)riota ry ffuntions of th( Fderal Government.
'e statutes 9ovem'ning these f functions for the most )art do iiot ir-

qui re detailed l)mroedures or public partilipution, and NEPA has
opnelie lp for the first time to publi c gaze and scrutiny some very
imolprtant decisions of Government, such as storage fill(] transportation
of germ gis, underground testing of inilar leviese, and the like. In
my view. this has been all to the good.

"!Third. agencies have been forced to expose the bIases of their deci.
sions. They not, only must receive outside coinmemits, hlit they must take
them seriously, repond and reply to them, and explain 'the results
they reach. The outcome in my vIeW is likely to he more thoughtful,
mo1 in formed (leisionmaking by Federal agencies.

Finally. the citizen's suit provides a handy inechanisin to enforce
th( NEPA requirements, and the eollnts have been sensitive and eager
to enforce NEPA. This in turn has meant the agencies must take NEPA
seriously. The requirement is a real one, not mere exhortation.

When these four ingredients or elements of which T have spoken
are combined, an explanation is provided for the fact that NEPA has
produced a great deal of change in large governmental organizations
that tend to resist change. Dramatic change has occurred in the policies
and perspectives of a number of Federal agencies, and examples are
mentioned in my prepared statement.

Moreover, even greater change is likely to occur in the future--the
sume. steady ehnnue that is the result of huiidin into the deisionmak-
ing process new inputs and new people. I would like to emphasize this
point. By requiring agenies to develop an in-house expertise in envi-
ronmmital diciplines, N PA has infused now leol)lr and new nersp'e-
tives into the bureaucracy. The process of change thus tends to be se f-
perpetuating.



We aill knowv thatt iliididll tigenice tendi~ to delCV'op whait light, be
referred to as belief patterns. 'They alre concerned with particular miis-
510115. Their employees, of tenl of at common background und with a coin-
mon training, over tim tend to see the agency's mission and the world
through the same set of kisses, the stiniv set of shared attitudes. There
fire miiy examples. A civil engineer who has spent 80 years inl the Bui-
reu of Rloads, laying down, highways inl our1 re emit-less j)urStit to spend
the funds accummulatted inl thie high iway trust ftund, acquires a certain
viewv of thle world. If you~ watt to change that view, the View of all
agency composed of people like thatt, youi ied the introduction of both
olutside vollullemit 5, i111d, j )i Pticial i ny, nmv' W ,eI5oI Iiie i ito O li g('Iic -
peoj10le with biologivial sopilist iat oll or' cit vi i'oiiiiia science hackl-
gvoutid wvho halve Illore ('olvicl lil)olt 801111' othe %W'alhies5 that jperhilps
which have not been fully, uleted ill tile hlighwaly dlesignli and Coll.
sht l1tioli (lecisiollall 1)i'o('4s ill the pmist.

Thle result of inIfusing new tittit ides mid( skills ('Ummot help lbut, be all1
to the goodl.

H ero I would Ii k' to nut11ke at ralisitIioul, I halve been tii king about
the j)ositive aspect of NElPA, Now, I winit, to throw out at fewv words
of caultioni.

Success is lnt without its (lan1gel's, and1( only the nafive, or Zealous
would perceive MEPA ats being without at negative side ait a~ll.

Tlheme li twNo kilnIS or negative tide e flevets, onle involves thle cur-
rent, tll(er-titifes inl tw leunimn$ mi1(1 it)Illit loll of N EPA wiihl
h opefllyv w~ill be) tvll 1)111i'r. 'to wiliit, govel'lill tentall actions does
N KPA appl) Iy? I What (lot's ii. requlIC ofumovernmvlltul dcecisioliliakors ?

I , opf[l, these qlue(st ions will be ci iilda on spsllh5
thalt, agencies will know thle ground rule1(s thalt they, hafvei to Imeket., an1d
niot lust be hit over tile Ile'11( after thle filet ini tile reviewinig Courts,

'['hen there is (Ill1lge1 lit, both (''trI(Il('s if we iliov'eaa from it
illodlerate, fi1l(]1-l('Iiile iiitm-pr~etlitioii o? the acet. Onl theo onie hanid,
therel is it danlger. that.t from t Ile point of viwof soniw agencies, NEPA
(.111i become it wooclm. formal, illillillijeal reqirem'lent" inl which you
grindl out at lot of pieces of pler-ii new kind of bureaucratic gamies-
lI111ahili inl wichl thle writing of elivirlillienta1til impact statements
lieolnes anl osoterie, art form, like p)roduicing iadvertising copy-hut
hals 110 meaning ill torilus of tile decisioniakuling process in the life of
tile aigelloy.

That is ono extreme. (lalger. The (langel' onl the other hanld is thlt,
too zelous anl imposit ion of at procedural straiiitjatcket., or too broail,
too heroic, itintionl of whalt. devisiolntiakers have to go through to
Ililke individual dlevisiolis, will I ripple 01' imih)1 the Fe-deral decision-
ilkinig Process.

I notice from tho hearing kchedule fithat anIumber of my~ friends inl
tile 0n1'ir-onliientill 11rciatlire testifying tomorrow, aind I will leave' it
to theml to (levelol) tile daiiget' of ;vootli lleehlanicall, o1 fornilill coi
phiance onl thle lpitit of atgencies I will move to the other side of uncer-
tainits fin the lleanhming till(1 lipl)hivatiomi of NEPA, aid voine, pssible
ilimi~vs if NEPA is conceived of ats imposing too heroic a decision-
mak11ing process.

My prepairmd statement. discusses a nmnber of uncertainties in the
I1Iplficltion, of the N EPA requirements.
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Wlat suibstativtie etfect doe1 NEPA have in tle areas in which
governmental agencies regulate otherwise, private affairs? Take such
nmatter4 ts Securities and1 Exchange Commission regulations of proxy
stiltellient, or issitll(e of "lo-actiol'' letters, O' Inuterntl ]Reve1ill
Sericev rl'ings on tax questionss that. colie uip in conellction with tie
CorpJoralte eOXimn.1iol, .\lust the SE( or the IRlS consider the social
desliliability in terms of the environment, of the underlying activity in
.whih thle lorivate pe'rsoll want, to engage in ? My own answer would
be "No, To do so would hb' ehaotic or unwise,

Senllator BmKunl. Woltld it he beoaisoe you think it would be chaotic
l1nd 1111wise. O )e('allse of what, NEIA sa's ?

Mr. Citx tiro,. N'PA does not deal with it at, all.
Sem toB 1m.(il. E'Xvelt ill tor111s of eni'ironllmenttlI impact.
Mr. Cmi'.roN., It purports to deal generally with all decisions

of (ioveulllneiit, It, (lot's not nar1l'row ill Oil aly. But. Congress lits given
very specific guides as to what situation it taxpayer is entitled to t rul-
ing'and tie like, an(d his motives and other aspecis of his behavior hive
not lIKen subje4,t to tax colseq lenes, I f Congress wants tax Cone-
quences to be involved, I think it should say so, anld fty so somewhatmlore, exlicitly.

Senattor' ]B~ixE, I thinlic you make another point, that significant
illpftet ma111y lx' some illpact, anid, therefore, arguably might, come under
r'equ irementsof 102 ,.

r IAMTON, It is likely to have a fairly marginal impact, ex-
('opt, its the repeated actions of a tnber (f l)rivate persons tend
to ImIove in the same dire-tion, If they (1 , doits il hil( dvelopmelt, pill)-
lie regillatioli needs to step in, but, lerhtps it needs to step in more
speeifienfly.

S(eator 1BAut,. T understand your observattion, tihat, this would be
ilt example of fin anrgltlby extreme interpretation of the act, not the
prolbale interpretation of it.

Mfr. Cnh 1'roN. Well, it is a (langer. There is sone uncertainty
now that needs to be Clarified, and if it is rvsolved in terms of extremely
broad applieability, I think it will create it whole host of problems that
will result in evell nlore litigation.

Senlator 13AKLT1 hie point caIne u1) in tie previouss heat rings about the
fact ions of the judiciary.

Would thatt'l)e in the Pame Category?
Mr. CRtAMTON. I think not. I thikl¢ the coverage of this act would

probably be interpreted in accordance with the definition of
ageney %4in.the Administrttive lProce(ure Act, which excludes the'

legislatures and tile judiciary. Thus I would say, with respect to a Court
order involving school buI .fing, that an e 'otinental itnlaCt state-
nent would not be needed if made by the court, but if the ICC, made
the same order it. would have to 'nmake an environmnetal impact
statement,

Senator BAIEr. I understand it is all of the agencies.
Mr. CRAM3TON. Yes, but that will be intepreted as administrative

agencies, not the judiciary.
Senator BAuKa1. EspeMiallv since the judiciary will interpret, it.

* Mr, CnAM.",TON.'. That is riht.,
It is my view that the N EA procedure is fairly easily applied to

decisions that, are proprietary in character, or that are made by means
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of notice-and-comment. rulemaking. There will be sonme transition
problems ill deteriining whether NEIA applies anl what does it re-
quire of agencies. But once those questions are clarified, it seems to me
tlat the kind of decision involved in Secretary Morton's oil leasing
action fits into the environmental imlipact-statemnent procedure fairly
well. The agency merely lils to give notice of the proposed action,
spell out the environmental elects, hold it period open for receiving
comments, and then have a period which takes into account the
comments.

It is in regard to actions that must be made after a trial-type lieiing
that tile N EPA. requirenient seems to fin to cause the most, concern.
This is partly because tie bare statutory language about the environ-
mental statement accompanying the agency's plrol)osal through the
existing reVIew processes, fails to reflect thle variety and complexity
of triatlFoeeetlijigs. If you read the judicial decisions, some seem to fie
too ('ixlctinlg ill their re(uIlrements.

NElA speaks of the agem-y's existingu review 'ocesses." That
seems to fie to imply that NPIA was not intended to change the
(le(isional ol review process, lint, ]lerely to require cols(leratioll Of
(milronunental values. I would agree with 'Mr. Gooch's answer this
morning Oil the Grcnc Cowty case that some discretion, in fact a large
degreee of discretioll, ought to )e a'cor(led (iffereilt agencies as to how
they me1et that. re(uiremienlt of v'entilating the enviroilmiental issues,
thiorou hfly considering thlem wi( deciding them.NE ,, A ls not it stillltjtl.(et, It lee(s niot be responded to by every
ageny Ill exactlv th samle way. Ther£v are questions of who preparest:ht statement, wh(hseemls to fie ft questions of notice prior to'he"i'ling

of eivironmenital issues, There is a question whether the staff bears the
burden in the hearing, or (!all the burden be put in some instances on
private larties. Can the hearing examiner be left to develop) the
statement of consideration of environmental issues?

There is also a question of whether or not NE1IA should e viewed
as requiringx mandatory hearings in situatiols which are otherwise un-
r oiteste(l. 1 think not, thiat it would be it mistake. These are very Serious
Inicertaimities in the applicition of the NFPA requirement to trial-
type proeedings. My view is that tile tne, the mlannler, alld the scope
of consideration of ienviromnental issues must, involve a large degree
of agency discretion.
The agency must give consideration to the environmental issues;

they must develop then, Wit thi nminner, time, and scope should be
discretionlary in large l)art.

Let, me turn in the last few minutes to some remarks about some idan-
Wers if NEPA is interpreted as requiring too heroic a decisionmaking
process.

There is danger in the notion that all alternatives that are reasonably
available must, be considered, particularly as it is applied to trial-typo
hearings. The NRDC case, as you low, holds that the environmental
statement must -consider alternatives that are, beyond the agency's
power to act upon. Secretary Morton must consider ihe oil import quota
program in engaging in an offshore oil-leasing action.

Have already said that, except for the problem of knowing what he
lhas to include in his statement, and having some clarity about that, I
do not think that would pose too much of a problem in the future. The
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danger is that statements about the oil import quota prograin are going
to be drafted by one agency, and then adopted l)y other agencies with-
o-it really being seriously considered.

Senator BAKER. Just a minute.
You mean, Mr. Cramton, you mean that you do not expect in the

future, that the Department of Interior will have much pr'ollem in
making the balancifig judgment of oil import quota policy, and offshore
leasing?

Mr. CRtM'ro.N. I did not say that. I think they may. have great
difficulty in ma kint that balancing judgment. if in facet it is all opeun
isKue, but the question as to the mere procedural requirement of having
a statement which discusses all alternatives that are reasonably avail'-
able-assuming we can decide what thlt subjective term "reasonabl)y
available" meais-will not be too bothersome.

Senator I3AHRE3. It will not be too l)OthevsoYne to discuss, it, but will'it
be too bothersome to make a balancing judgment? For instance, will
the Secretary of Interior or the State Department, decide how this
a flects our relations with oil producing countries?

Mr. CRAM1TON', I think to the extent it forces him into areas which
are beyond his expertise and beyond his agency, as to how he makes
the judgments, it is an unrealistic requirement.

Senator BARER. Is that the thrust of the Outer Shelf case?
Mr. Cm:m 'ro.,. Yes, it surely requires that the Secretary of

Interior consider issues which are in the statement, even though those
issues are beyond his power. Ile has to consider issues that he cannot
act upon, except by doing nothing, and to a certain extent this may
create some pressure toward what might be referred to as "government
by impasse.' No agency can do anything, if it properly takes into ac-
count the issues tliit Congress has delegated to another agency, or' even
to another level of government, local or'State.

Senator 3, 4 .l. TI here is no requirement of NEPA to that effect,
there is no requirement that we delegate a Particular function to a
particular agency.

Mr. Cn,%ITov. That is right.
Senator BAKERi. There is no re(luirement in the law, that forbids

Interior to look into the international impact of changing of the oil
import quota system in the United States at any given moment.

Mr. CnAMTON. You are anticipating the next point in my oral
summary of my prepared statement, Senator.

Senator I3a Kn. Then I will wait with great patience.
Mr. CRA3'TON. No, there is no reason why you should. I was going

to say that every decisionmaker is under a necessity, it seems to me,
to cut his problems down to manageable size.

We cannot reconsider our life style every morning when we face the
day. That road is the road to insanity. We cannot reexamine first prin-
(i'iles in every case. We cannot in fct canvass all alternatives and the
implications of all alternatives in a sequence of individual cases. If
NEPA is interpreted to mean that, NEPA requires the impossible, and
tile impossible cannot be done.

There is an old Frenceh saying. "The best is the enemy of the good."
Here I would again argue for a degree of moderation and compromise
and reasonableness. Administrators must act in the absence of a full
knowledge of the implications and consequences of all possible alter-
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natives to their action, and that is particularly true where Congress has
in fact limited all agency in its jurisdiction, in what it call consider,
or where our federal system has, put -omte I)-ohlems l1(, fossil t'tlel
plant matters in the States or where land-use problems air handled
primarily by local communities, and the like.

Thero'is nothing i NEPA which purports to reshuffle an agency's
power 01. jurisdiction, or which requires a change inl its decisionmak-
ing process, other than that the agency consider environmental values.

If t iere is confusion of- uncertainty of national policy in such fields
is energy or transportation, NEPA cannot, cure that uncertainty or
confusion. If there. is a problem created by th( diffusion of authority
among Federal agencies or between Fe(eral and State and local agen-
cies, the lack of a centralized agency to resolve those problems is not
being to be cured by NEPA. '10 inl'rplret NEPA as requiring agen-
cies essentially to (10 nothing, until Congiess restructures or rethinks
this basic process cannot be contemplated and will not. bepermitted.

Tlhat is wlt I ifer to 11. "g0ern,0 t 1(101 Iv 1y i 0 ) 9,e, NEP.\, it does
seei to tlfe, ill)5(V5 a sPcitil resl ilti lit oiI the PreSidentt ilild tie
('oltgress to retail uk some of tltese 1 tash, qIV e.tl lIs, 4ulh itas t Ih wooi.dliliIi.
tion of nautionil pol i(viC in areas like energy il([ triisportation and
plibliv-l,. nd list-, ali wihicli iaVilollnientii1 (I1estioll?, live goinlog to i'aiise
the Iniost Se'iOus problems .
Now, there is olle other aspeet, pIrtinuhl'lv ill tile (0'/h'./r (Wifs

ease that, worries 11. Tl'liTis is tle ,ilphasis oil indiv'iduilized cai'e-lv-
.18 Illllhinainglg, that. s Ul)posedlv results ill the optilnally lelnehiil deei -
sioli, to quote ,JIldge IWright's opinliol. If all that language meals is
that the decisioninakers itulst consider the broalest alterliativ'es in doing
the best jo) they- clli, iailisilig the iilost infolmition tihey (ill, alid on-
side' it all, al io tile good. Bit, if it neinls tlhte result ihats to hp totally
rational, that each agelcly has to 11t1take every goverilIentll decisionn ill
atcCorld with the strict dictates of the scieuiti'lh method, their araili it is
requiring tile iplossil)le.

Some actions iiulst le made and ouglit. to lie made ill teami of noth-
ihu larger than political compromise between the affected interests.
V e are ia dlenoeacy. There is a political l)ro.ess going on, there are

Publivh and private interest groups that. are sl)eaki g out, tiere llr
elected replresentatives of the leol)le, atid titere are ia(lllini;sti'atorls who
have been delegated certain responsibilities.

Maiin of the dkisions the make are goiig to be made oin the bas1is
of nil intuition tllit tile'result, will Ine mairginally better than inaction.
It it1v rest, oill awcoitlo(llation, It ('1n1i1ot I)urlOi't to be a totally ra-
iolal lainh, based oin cotln)rehensive operations analysis, ai to require
that it, be so not only requires the impiossi)le, but I think is inconsistent
with the basic dentocratic nature of our institutions.

lIt lme give a. specific example in the highway area. The trust. fund
is still l(cCllllllltling sone $6 billion o10 sor lars A year. Congresus ha
providedl that that ioney call olly be speilt on hithvavs. Uitil ('ol-
gless clallnes that, one must expect that tle agplicies that administer
those funds will (1o what (ongless has told them to (lo--spend the
money Ol highways. Ihat is what they ire required to do. It would be
lawless for then to (1o anything else.

All NEPA means is 'that agencies must, go through the enviroi-
mental-impaet lroce(ure, and they must consider inl making their

7-248--72-20
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(1P('i 10 11 it, 1)ti e oca tijons of t In It igli wty, the qual11ity o)f thle htigh-
wat l*, ('sttie i, ('ilvi IolilCltt Ial factor-S. It does not lifeall thIe highways
will )lot 1w bulilt. I tink it, will Itive des$irab)Cle fets oil tileiir lo('tilts1
li11( tile like.

*Peole talIk of NETA as if it, wVil IShti ft priorities to fewer h ighways,
fewer automiobiles ; thley have not, faced 11I) to tilhe t'eal quest ion.

Tile governing 1)01 i(i(.s areQ t hose ('ongtess )ills started, nil1( until
Congress cltttttg'M Itlos pol ivies, tle ligettcivs mutst, 'oli)ly with thle
congressional mnandIate.

Senator Bm~u-al. '['hlut is not quite right.
Is it, not. so tunder NIEPA tli(,'y (leatlY Canl stop bu1(ilig a higitway ?
Mi r. (' r " .I ft iik 11)ot. IIle i('lire 1rqti i ed to) Spend~ tille

tru'tst fund. and they fire reqitire(i to si)en1d it for highlways. If a par-
t ic lar segiutwnt Sh ottl d or si iottl d not be bu hii t tlt'ottjx It a);11 itt'k l Iiy c'all
gal, we will not bili d that. Segiettt, wve will spend $3o illiiotli more
anid build1 it aroituid.

Senator Bim~t~n. Theyv cottld say, we will not 1)tlil(I titat segmentt, we
will not btuild1 alnything.

Mr. ('l Mti(N.I tittkc that wvotild hte Ialtess Ix-han'ior oil the
part of the agency, which has been told1 by Congress tltat it isyo spendi~
tile tmoney for that pitl)05oe.

Senlator. I3.,iim. Well, ('ertaitlily tile Roads Sttlioitit tee of ltIil ic
IN)t'ks. Oil Millih I serve will coilsidler thant point Intet-, bitt it, is mly
interi'pietittion of thle. hfighwa-fy Act, titat thle money cani only be spent
for' t Iese 1 1)tip0s, bu wh1en 'rendl together wvithl NEPA, thePre would
bc- 110 reqItIt'etnlet titat that money l1e spent, for t atficutlar egitlent,
of highway.

Mtr. ('n. fmM voui Tu'lttd ('01( just be itlowedi to accittiutla1te ?
I pethanps should give more (detailed study to that act, andl( its prtoper

iterlptetation. 1 (10 not purport, to be. giving a (definitive leia opittion
as to M"int that, statutte, mneans. The Setator untdouibtedly is better in-
fornied on that question than I amn.

Senior IAICR. Bt yo ar. saingyoit visualize NEPA as in no
way ab~rogatintg the. resp-onsibility of it line agency. of a mlis'sion a1gencyv,
to h'itlfll its functions, not~withstiinding thant thie aiency under NEPUA
thle courts may dlecid1e that a particular course of action has a )letter
alternative.

Mr. ('nimitrox. It is not the function of thle reviewing courts
to dJecide, whtt is the better litertiative. Thaftr function has ))enf
(leleate1 to agencies, anid there shotld be. a litnited scope of review.
If NEPAl is used reviewing courts as a crutch to reverse and
reined wtr~ley decisions that the Jutdges do0 not like, then thle judges
at'e hela v ing improperly.

Congress hals told tihe A EC. fot' example. to license nuclear reuic.
tors. It. hans told it to promote the peaceful use of atomnic energy. T1he
AEC has no0 jur1isdiction over thle oil-import, quota, over fossil fuiel
or electric transmission liners. Yet it must, develop an environmental
impact statement that; considers and,discusses those alternatives,

T thiink in fact the result is probably foreordained, because thle more
specific requirement on AEC is that it promote the peaceful use of.
atomic energy, and, p)roviding theo plant is safe and providing wve do'
have a fue1 s0iortage. unless you create a new energy agency that has
some broader authority, the AEC must go ahead and license facilities
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that meet standards consistent with what they consider to be proper
IviotlOll I1ental values.

Should tie AEC say, "Even though society needs fuel and evel)
though we' I re p3o1I)ISKd to promote the peacefilt uses of atomic eleg ,
we are going to stop licensing plants, because we think the risks out-
veigh the need for fuel," I suppose, they could do that, but 1 would

think in the light of the statutory requirements, it is not only unlikely,
but it perhaps would be a dereliction of their duty.

Senator ]AEm. I really cannot follow that,'Mr. Cramton.
It seems to me that if the selection of the lead agency, which is re.

sponsible for making the overall balancing of judgnient, predeter-
mine,; the, outcome, then the section of NI'A which requires consid-
eviltion of alternatives to the prol)Ojd action is rieaningless.

Mr. ('r N )N,. It is i(t tot allv n 1iarii.ess. It nMy lave very
dramatic effects on the design of a'l)apicular )lant. It may have dri-
mat ic etIe(ts on nequireents builIt in in terms of thermal 1;011 tt ion, in
tertis of a number of esthetic and environmental values, and it, may
affect tile cost. it may affect the economics of the plant.

I suppose if tie environmental requirements are too high, it, might
dry up the stream of appl ications. IT owover, I am inclined to think
tlhat, its a pi1ratical mattertt, tle litore specific req uliremnents of the agen-
cy's basic statute and tie agency's concern with the mission Congress
has given it-in the ease of A EC, promoting the peaceful use of atomic
et'rg9Y ...will in fact always pined ominate 1s long as we have a fuel
shortage. That. means that. to the extent N IEA has an effe, t. it is on
tie details of the plant rather than on the fundamental question of do
we have plants at all.

I (ont think :you can expect the AEC or other agencies under NEPA
to sav we will hbe better otl without a plant. I think if that sort of deci-
sion 'is to be mlade, Congress will have, to do it. You need some funda-
mental and ,pe'itl' ordering of jlririti e' iii specific instances,

Senator BA t:,i. It. seems to tm. find I will it ul)tNul(' thl(i sutjbeet,
because I alit afraid there is a gill) between your lealin, and I('t
under.taiding-that what, you are saving is that iNEtA b teo 's it
mechanism for emllbellishinj and extending adihninistrative )roce(lures,
but that it will not change the ult inmate result of tile given l)rol)osal,
Mr. Cmu trtrox. T think to a (legree that is right on the funda-

mental questions. 'T hat is why I say NEPA, if it. will he ment)ingfil
orT the long haul, requires reconsi(deration and rethinking and Co.
ordimtion bv the President, by those in the major executive depall-
ments, and by the Congress, o these ftindamentaul questions of what
is out nntiontal ellengN' police, and what fuel sources should )e relied
upon for meeting what is said1 to be the Ineed.

In that, the White House and the President can play a role by giving
out energy messages. The ("ongtreus can do something by providing
more explicit statutory policies, and if things get bad enough, I sup-
pose we could create a super energy agency that would have authority
to deal with the entire field.

I think we are all fooling ourselves if we really think.the Civil
Aeronautics Board is going to stop its essentially pi-omotional activi-
ties on behalf of local service air carriers-in bringing air service to
small communities around the country-because these actions have
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('iiliOiliilltaI piroblemis. I ipaSt, think that is wish ful tluiuiin'r
Not hing thlit. Congress lilts Sidi( i'eijli' thlat. The ('AI U' 'OV('l'll lug

statutes tell it to promote civil aito.NEP' tia d irii(ctive to pr'-
illote elvii liinti 01 ill aicordillce wi'th ell vi 'ollill(Itof 1 viiliies. That
meI(ans they have to consider the exhust prohblemi t hey have to 'onlside'r
de'sign' ques'tin oll 1 til le (iioil of fii'l'ts, find( tl lilmi i. It tines inot
meanl~ no0 tirplain's, or' rail transportation instead of airlines.

If undmenal uesions like that aire to be raised, Congrues uast,

Set'tor' BAImlu. ()f ('Ii5'liv next, question tis.~ have tilie ('oil is he
called on to s pak on tis particular suibjec't. that is the entire relation-
shp of N El A andi tit(, generic idt t hit c'reaited the severaIl file

AMr. CnA~fi~rox. No. flid I do( not r'eailly k~now quite flowu they
('0111(1, wit'liliut exceedliaig thle liuiliied fiiii-t iouI of judicial review.

Tlw Ti)ot thevicy havt' con si denied szo fill- in con ia'ct ion withI thle i1t er.
state Comnmerce Commission, is that it )ltis to make ain envir-onmientli
illipacvt stait(eent t hat considers' (other iiodes of t transport. Or' in Secre.
till-\ Morton's cage. the( NRlUC case, that lie ll, to ('fielle alterntives,1
('VC1 t lioulgh they alre beyond his authority.

Trhe aig('Jw'y has ait least to go t hroligh tihe4oriii1 of saving t hat it bial.
danced tile oijeetiv('5 of its programIi an1d( Ifiisol against. the1 enVii'on-
nulent a I ((ilsidlrt toils, 1111( ('oll('liide timt ill its view thle public need
for thle service that t his appiecit ion would reildei'. arfe tithe weightiear.
'Junt is tli( resullt agen('i(s will ulsual ly retteh.

M'na001 t BrA~KEuR. Tha11t is like the i illsfivie of pt'aic' inl Tennilessev wh-]o
tried1 at lwsuit for 81 di 11 vs ili a ''I will nlow taike t his eas5'ile i
a dvisejnent, until next Tuesday., ait whtitli t ime T will dheide ill favoi'
of Owli plailnt iff.'

i'. ( 'im.,%tmox. That is too negative a1 vi'w. There fire ext relies
here. fin vl1(1 5 111a go to tile extremei of viewing NEPA 115 illst at ne(ga.
tiv(' t'f'ot that :'lius iij) redt aupe. I fil trying to take at mIiddle path.
11a11) saying it Cdo(' lnt change thle worl(1. alild it will have Somei l(ii
tivt' consequences, bult. tile ICC. the( CAR. the( ETC. in Illakcing these
c'ase-lib-caese (determinlations, or. in their generall policies, (10 hlave, to
('ons'idei' tle eilvirollilelltal values in terms of thle part icular' dlesigni.
I tl't iliitI'II locationl, aind so onl. Theli Bureau of Roads isq rest ra inedl in
terms of putting anl interstate highway through n plark oi' over at sceic
iiioiuuitiiii or. something. like thant. anid'So the Sliapingz. tile design of the
lpi't icili mnattci's that are within thiei r allth ou'itv mayt lhe lralinti('ili
influtenced all(] affected, and till in the flight dirpctlin. And (lt is not,
fill insin~ificalut iiccomplisliinent.

j reet thle extrenlie positions either' that NEPTA acconlllishies P'('i'Y-
thilnr,o01 that. it, fleronplishe's nothing.

Se01ator BAILER. T ngree that Gover'lnent by impasse. as v'oii vet'
aptly put, 4t. is sometlimes the most significant' accomplisllmellt of till
flot. pld sometimes a tisefiul one, buit you advance a position which
T nuin sure some would not find new and different, lbut which T find
different from my conception of tile relationship between NEPA aind
other agencies an~d functions. so silfilcie it to say. I will have to thiuli
abiou~t thant. for a while, aind T will not buden tils record anymore
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with Ily own edlification, but if Senator Buckley has any% questions
onl this point, I think we Ili gult cover them ait this time.'

Senator Bumciaxy. I woitI( say I share the chairman of the coi-l
Imit tee's pu~zzlemient.

I just Cannot Conceive of NITA having at purpose Other' thltt cauls-
ing anl agency to we igh famtors with thle possibility that it light
reach thle conl 118103) t hut th lec('('Oiic~i( and1( social cost s exceed thle
('(0110111i and 1( Social ble'fit 5 to be der'iv~ed fr'om) thle it'o(j(ect under
COiisid(ei'it 1011.

I can understand tloiuan ouilikdlihood that this would )ccuIr onl
00 man11 occasionIS. hlnt 1eVertlieleISs, it WeIIIS to nie, I waS not a

Member of C ongress lit tile t inl' thlis act was enIacte'd. but it sentls to
nuei it is iialpos..ile, it would 114t 6ioii1m. to t olie, i't'.'ult ill ia delikiool
hot to J)ro(l.

- !. (H1AMPlTON. 1 11111 Smite( it would fl'o)Iii tilie to) time~i. I think
hie (lifl'e'ence lbet ween the views ('Xpressed is a1 shaiding. aiid maybe

1110o1P Of it semont ic (j1i rel. 01iore of iii e'xpectaution of the realities
of huanbehavior in aigencies t hat (in hav~e a1 Illissiolt. It, should lbe
I'i'em eired thlat other' Congressional comm itteces arIe push11inig Oliees
o0 jin isue their l eci tic in issiomis. anld ( 'onlgl.'ess is a pp ropri at ing hiarge

so ii ais of ii uow-v for t I aoSe mitssi ons t1 )v cal riel ouit.
Anl agemicy reSPOIldls. Adil it is given 111 miion of do nisfor a

fielity, onl 'which some coalintit tee of C congress has huished it very
strongly. 1111(1 it itls ma11de acmit eililent to thle ( congress it wold
bulild tIIe (acil itv~. It seenis( to moe that ill t hat context. N Fl A ma11t
sI 'l a' t he exact design . c(oss a Irantgeitiets. locit tionl of thle fail it ~
but really NETA will no(-t (rt ernI itle whet her it is built. So I thinkl
lie di Ierencees b-t weeal Is m111y lbe sl ighit. 11a md it nmay be more inl the

a reui of expect at ions about thle, realities of Lowv t hiis will fiouctilo-
Senator Iliiaxx. I ,itist hope that my.\ untdeirstaniding is more

It(.( i11'uitv thali N-o1urs.
. If- ~~. Well. if I might niake just at brie-f answer to

that, it does seemi to ille there is sonic0 vitii uilli lett ing more specific
stat utor-y 'epuiremleiits have somewhat greater priority with agencies,
that ats mspecific language usuall11y 'onitr'ols over thle moire general. If
Congress supports fil agencvy pr'ogrm'n and has appropinted funds
foi- that. purpnseOR-telliiig lil agency to promiiote aviati103-mvl view. if
l we're aippointedl to the Civil Aeronaut i(' Board, is that it 'would be
it (eel i('t 101of dutv not to 1i1011tC civil ai(''01.'uit ies.

Maybhe if I hanve It horrendous situlationl of (lestruct ion to w~ildlife,
I would say here the e'nvirimiental v'aluies clearly outweigh anly virtue
to the( public in terms of at better air t ransportalt ionI. Bult those situations

iit(' iotlikly o ocur Th had csesai' thse i lii'the dvatitages
in ternts of Iinlrove ai -tanspoi'tat in. aire relatively cleat' aind rela-
tively large, adte question is. do0 they outweigh sow Opposing pit.
0Vi i'()I tll Concerns?

Now, I want to minimize tOle environmental damage, and so the
project, will be framed to (10 so. But to say the C'AB should not go
tead, I think, is unrealistic.

Apenator BARP.R. I do not want, to pursue this ainy further.
I think we have a difference of opinion here, and I think it ist useful

to have it in thie. record.
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Setitor iumcrn. Mr'. ( 'Pnmton, w~outld yolu prtoceed wit If tie( Still 11ii111
of voiUP st ateilielit ?

N ~ 'RA MI'] iN 1$fii l 1 lkv f i i'01112] . vep('t fot' j list I'vit t't'ifit ig
that t, tilt hintgh NEP A to m iiin )f1 it'II s beeniiit cotistiteti e RI Rid e thev.
I i. ist I'll ienlt of m 'ifi 1 (litRgI' ill filie Fet It ill wi1(1 11*11 %4 proiiiiVt rlE vs%4.

it, t'i11t bint le viewedi Its it t(t iii litilt(Pil for' 111i rll toh let :i. It 1-111iitin

of eni-lgV imui trnispiott tion. witete I th1 ink ( 'otgress I imt it lieavy
i1S~l's,'iili ito Inw to R*v (( (tv Som ( (11'otrder. N E A cli i ot it self )roi lfe

hm tlie fiIle 'oli flet iug jnut'ests filld I ili ke th liitpiitop iii lt I I tli'.iiIT.'
Filliiitietit iil]Y, Chos fire' lit ivi 1)11 eft1iim Ois. Thliere wits some ic lk

en ni let' 11I 'nut w i vi et'n' lr it Sut fil( mvgtellilitie ('0'J..t 1 etiefitn 1ll~l vs1
iW't11 Solv t' I( ic it lilli. It w ill O w1 ,nvs ) tell) ton lifiv' tinre ill fori'ti t loll.

I t 1 lyhl t li it i i y~r tetit 0110 it l 1 01 11 1 io''i W ei c 1111, llt CI liiM '

11 t 'i flit' i RI li'i 1145 r od v lp flo llitolold vl.B 1 le 1011

lii sso t ltcvilldo e it s vo'i(111. htt.il hitiillb (I 10 Id
wSenotot' 1114 wil. Tlitn wio l ey uile vfl-oei tisr1111

tiilah it pli t h is 1"illeut about~lt wiftlt's klien R',iligs itod i'e t onid i'
be lit i524' 01' l 11i0( ('iit t , of NE A wet i ti( o 5t l'elig, hiti 01',ll to 111t .s

lieiiili(.i11 ofw NEP tlte i itl fil'ins to t~ie. th pilit. g0ive t'('l meitg
jrt'ls oI l im- doe no li it til~ei; ofv sticl wnilitdr'rfak itur. beentise to ki
tisawohl. T MIi(hlo5t iiiil lt I 'i u nio hi etint e it
N EPA Ril('i RiS-m a ,1111 szt'e1i 11lsst 10Tt1ogltit.hil

T ow.!h ti s T hs poin'id( toeit i thoe hiTerin ire teotvlideiro
elmtwre'tor flit'lo nst'ioll th e1A ther strengtfhen Or old i'ill ih
titimpiect i NEPA .asl 01f it, liiiltolfle ofpointi lie N~rni

Sectioti 1t11 ofS tile Mitlet it psie thel Seti~l~nte eil, "Poaliceie an
WAil'oe To ieflu' ('Xisiii iiiflit'. io h is (Ietioto ifnRehit that
theOP hiingin uf'tn' odoed whican the pitie ad.ol e

owliii thisMO net r imi mie with't thoe sifet fort in te ('linging
bi tt liith ill of Eede ll ahegene il1 o O) n tebl

nle t vttnre ]in kl~s "tiodte tof be n oliet rueeipea ad h
ftifint,03o the et i igute wasdped h ein fi"nte red. VPeersnd i

seenis mtort ite lold htvef sore sirroileatit ipobt salln ,(nl
s'drocneeceieot to complete the rxsil ii(necord on this sietiornt deal-

the with sion fimfly (lad'ed, tht he posliies and golsse ft i
fth bill wais sntA.eiplementarv to hose set forth in the txtutes.

TIhe Ifl'(ctiu ofr hllis tin to giw reonition to the fact flint the
N~let th t he reeal In~iu lw.an doesi h obviate hesipon, i-
bihitiestof thle Felidrl agne s.m imfentipi

Ti confe.e Tedoroto ow hate ll thtreansd out. think ipt is deil-

p oant T nlde itin th rord alt tista poin.NiTthniisi-
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Now, I Jave only one further question. As far as I know, the only
active legislative proposal that affects NEPA is section 511(d) of
the F.deral Water Pollution Control amendi ments that pised the
Senate last November.

That particular amendment would-discharge any Federal licensing
agei'v frnin iokiig 1 elig N. N1EI'; .igIdgiieiit s to water quality
c(onsiderations, as required in Calvert Cliffs.

Since the Senate passed that amendment, it has generated a good
deal of controversy. The sort of l)uI)lic hearings required under the
public statute are not fully judicial proceedings, whereas some en-
vironmientalists lhve suggested the hearing record compiled in the
process of setting water effluent standards )y a State or by NlIPA,
should become l)art of AEC's NEP.A judicial 1)rcess, thereby opening
it uIj) to full APA procedures.

)o you have any comment on this l)rol)osal ? I think it is likely to
appear before the House and finally in conference, and it is the only
active proposal I know of that. would afflcet the actual language of
NEIPA.

Mr. CnR.%MrI'ox. Well, I view the qliestioni of what 1)rocedure is
utilized to develop) general 1)olicies with resl)ect to thermal l,)ollution,
let's say l)y niiclear plaits or other ilidustrill I sources, is really it ques-
tion of whet her you want to proceed on :In individual ba.is .nd ,on.ider
each elhielt sollive, or wlletler velo want to 1aike a streal, o1111 I i ts
a whole and estal~lish general standards that . all must meet.

If you take the latter al)proach, then general rulemaking seems to
m1W t( b required, since the only rational approach is that you make
general requirements for particular river basins or streams or bodies
of water. Anybody who l)uts hot water or other effluent into that body
of water must meet those standards.

The other approach is to leave it tlp to individualized case-by-case
determination, but that poses all kinds of problems of consistency, of
similarly situated people being treated dissimilarly, of imposingcosts
on nuclear power facilities which other people do not have to meet.
or vice versa, and it may not be a rational way to deal with the broader
problem.

Senator BAkiinn. Let me put the question in a little different way,
aud see if we have the same position.

Let's assume that section 511(d), the proposed amendment to the
Federal Water Pollution Control Act, which was passed by the Senate,
provides in effect that the lead agency as the respoisible agencyN must
make a balancing judgment including factors beyond their jurisdic-
tion, such as water quality criteria, but that it ne(l not. go befiind the
determination of some other agency, such as a State, or EPA, and
make a separate and parallel determination of the water impact, in
that case. But en vironmentalists argue, if the lead ageicy is not per-
initted to go behind the water quality determination ot EPA, that
it forever cut off from considering udieially, administratively, or
otherwise, the determination mo die by tie Stat(s or EPA.

My question is whether you feel that the State or EPA determina-
tion with.respect to water quality should be incorporated into the APA
procedure, so it can be reviewed at some stage, if we are to assume the
lead agency does not have to go behind that determination in making
its bajanciing judgment.
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Mr. CRA M'ox. Well, I do not think that trial-type hearings
are the best way to develop general conclusions of policy about what
standards particular industries or polluters ought to meet. It may be
that rulemaking procedures before State agencies, in fact, allow
much more public partici )ation and submission of comments by a
wide variety of groups tian other procedures. Cross-examination,
and a long elaborate trial dominated bv lawyers, is not a particularly
rood way to go about decisionmnakin of complex issues of general
im port.

guess I am a little puzzled as to what the AEC is supposed to do
in balancing all of-these issues, where a State agency has set a stand-
ard applicable to everyone oi a articularr stream, l)asin, and so on,
which considers the whole body of water and all of the inputs into it.
Is it sul )posed to substitute its judgment for that of a State agency?
Wiat factors is it supposed to be considering? How can you balance
the factor, if you cannot get behind it? One of my law teachers years
ago used to say, I-ow do you weigh a bushel of horse feathers against
rmekt Thursday ?' I don't quite know what has to le balanced here.

Senator BAE\I. Very good. Thank you very much.
Senator Buckley, do you have any other questions?.
Semmtor BUCKLEY. Just one or two.
You mentioned earlier the desirability of developing the impact of

NEPA on causing agencies to develop in-house expertise.
)o you have any feelings as to the limit of tiat expertise, that is

required
Should each agency develop its experts, in each of the fundamental

fields.
Mr. (RA1 ITO'N. I think that depends on the volume of the

agency s activity in the NEPA area, and what effects its actions will
have on the environmeht.
An agency like the Army Corps of Engineers will clearly have a

large number of environmental actions, so that it will probably want
to develop its own cadre of specialists, environmental experts, and
the like. A smaller agency that has only an occasional call for par-
ticular talents might be better off drawing on the resources of a sister
agency, such 'fs Interior, Corps of Engineers, or EPA, which would
have specialists that could contribute wisdom on the particular matter.
I would not think a governmentwide decision on this could be made,
but. the major agencies that file a large number of environmental impact
statements will I think be required to develop their in-house expertise.

Senator BuCKLEY. Would you feel the slightest of the agencies
should require somebody to at least have the confidence to interpret
the NEPA ?

Mr. CRAITON. They have to have at least somebody of suffi-
cient sophistication so' he can evaluate and understand the scientific
inputs that other peol)le make.

It may be that even for the purpose of adequately responding to
the NEPA requirements, agencies will want to do what many have
done 'fi the civil rights area, that is, create a special office of high-
level persons who report to agency heads and who have sufficient stall
support to do a specific and effective job.

Senator BUcLEY. Tn several places in your testimony, you refer I
think to the dangers of excessive procedurilization.
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Also I think you referred to what might he called the rule of coin-
mon sense.

Do you feel that the court decisions will be to void the rule of com-
mon sense, and im )ose an excessive degree of procedure?

Mr. CRAINTO-N. I would surely hope not. The results of the
cases thus far are hard for me to quarrel with, taking each case by
itself. It is only as you draw the implications of the language in the
opinions, in its application to situations not yet. arisen, that I start
having some concern and worry. Myv hope and' expectation is that the
judges will behave in a reasonable fashion in construction of the NEPA
requirements. -

It does seem to me that some thought might he given both to case
the transitional problems and1 -o- more uniformity in the inter-
lretation and application of NEPA. through some delegation of rule-
making authority to the Council on Environmental Quality to develop
1)rocedures for handling environmental statements. An express refer-
(ence of that kind in the statute would mean that what I view as largely
sensible positions worked out by the Council on IEnvironmental Qual-
ity would be given mor, heed by district judges and other reviewing
COuI1,t.

We have a problem now where litigation can arise anywhere in the
country, with litigation a relatively slow and cumbersom1ne process, of
the possibility of inconsistent de isions and long periods of uncer-
tainty. For example, as the general counsel of the FPC pointed out,
the (Oreene C nty case really throws into jeopardy the Federal Power
Commission's procedure for decisionmaking. It will have adverse ef-
fects on other agencies as well, if it is upheld and extended. What are
they to do in the meantime? There are, lots of uncertainties. These un-
ceriainties ought to be clarified as soon as possible.

Senator BTcJLrY. You spoke -,lier-iaut bringing judgrment to
bear as to the relative importance o f itigated issues, and not to over-
burden one where commonsense is no problem, on the other hand re-
quiring greater degree of care where you have larger potential en-
vironmental impact. y 2 e

Would you feel it is desirable, or not desirable_ in cases of the great
complexity, to have a public hearing, after an environmental impact
statement has been drafted, and before the agency in question makes
its final decision on this?

Mr. CA MTON. It would be required to do that by statute in
many instances, particularly in the area in which independent regula-
tory agencies are active, but even if the xziney is not required by stat.-
ute or other legal requirements to hold - u c -earing, a public
hearing in many cases will be exceedingly useful.

By public hearing, I mean not a tritl-type session, with witnesses,
cross-examinations and technical rules of 'evidence, but a session like
this, where issues are framed and arguments made on the issues. We all
know that efilivens discussions of questions: It helps people to focus.
on the issues, to understand them and comprehend them and to grope
their way toward a better decision. I think many agency heads or
other decisionmakers ought to provide a legislative speechmaking
public hearing in order to improve their decisionmaking process and
to give affected people the feeling their ideas have really been seriously
considered.
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Senator BUCKLEY. Thank you. I do not want to belabor the. point
both Senator Baker and I went into earlier, but to be curious, in one
situation particularly, hov strong do you feel the Congressional man-
date is in some of the mission areas,

The AEC is directed to promote the peaceful use of atomic energy.
Let us assume as a result of NEPA 102 examination, presentation

of evidence, that serious doubt should be created as to whether the
threshold of acceptable radioactivity is really safe, and that neverthe-
less it is that threshold which is economically achievable at the present
time.

Under those set of circumstances, do you feel the AEC must pro-
ceed in licensing such grants?

Mr. CRAMTON. lhat is the issue the AEC has been struggling
with from its very beginning and which is spelled out in great detail
in its basic statute. It is not like the environment issue, that comes in
from the outside by means of the general requirement in NEPA. The
concern with radi;logical safety is one of the main elements of the
Atomic Energy Act and is reflected all through it. AEC cannot license
the facility less it is satisfied that the plant will not have adverse
radiological consequences, so they must consider this. While the AEC
is supposed to promote the peaceful use of nuclear energy, it has to pay
very, very careful attention, and must decide against the facility, if
the'risks are too high.

Senator fih('L,,EY. You do not see NEPA, as you might see, extend-
ing that caution to other activities?

Mr. CI. rMrO,. Well, I can see that it can be viewed as such,
and it surely requires consideration of that alternative.

I think as a practical matter it is unrealistic to expect an agency
to all of a sudden close its doors, and say:

We will not opernte1 as the Atomic Energy Commission, we will disband and
tell Congress we do not need any money, because It is our conclusion these
facilities should not be built.

Senator BAKER. Senator Buckley, would you yield?
If there is no objection from the committee, I will request the staff

to obtain a transcript of the pertinent parts of our colloquy, that is,
the colloquy between this witness and myself, and this witness and
Senator Buckley, to prepare a summary statement on the area of the
responsibility of the line agency under their legislative mandate as
it may or may not be modified'by NEPA, and submit that colloquy
with tlle summary to Dr. Schlesinger of AEC, Mr. Train of the
CEQ, Mr. Ruckelshaus with EPA* Secretary Morton of Interior, and
Chairman Nassikas of the FPC, and solicit their comments on that
point for this record.

Is there any objection to that proposal?
Senator Bt;cKLv. Not from here.
Senator BAiER. Thank you.
(The letter sent, to all of the above mentioned agencies and the

responses thereto follow:)
U.S. SENATE.

COMMITTEE ON PUBLIC WORKS,
Washington, D.C., March 21, 1972.

Hon. WIL.LIAM D. RUCKELBHAU5,
Environmental Protection Agency,
Washington, D.C.

DEAR MR. RUCKPLSAUS: During the recent hearings !eld jointly on the opera-
tion of the National Environmental Policy Act of 1969 (NEPA) by the Senate
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examined and policies reconsidered. NEPA should not be viewed as requiring
that the processes of government come to a standstill until all first principles
are reexamined. NEPA is a constant p. Sure in the right direction, but it can-
not in itself provide the organizational structures or the intelligence and Judg-
ment that are prerequisites for needed change.

ADMINISTATSIVE CoNFlENoE or THe UNITED STATES,
Washington, D.C., March 1070.

INFORMATION CONOERNINO THE ADMINISTRATIVE CONFERENCE OF THE
UNITED STATES

The Administrative Conference of the United States. a permanent. indelnd-
ent Federal agency, is engaged in the improvement of the procedures of Federal
departments and agencies. The objective of the Conference is to assist agencies
in the more effective performance of their functions while providing greater
fairness and expedition to participants and lower costs to taxpayers.

The Administrative Conference Act, 5 U.S.C. 1 571-76, provides that the Ad.
ministrative Conference shall consist of not more than 91 nor less than 75
members. of whom not more than 86 may be appointed from the private sector.
The Chairaan is appointed by the President for a five-year term, with Senate
confirmation; he is the only member who serves on a full-time, compensated
basis. All other members, including the members of the Council of the Conference,
the governing board appointed by the President, contribute their services with.
out compensation. In addition, the Conference is authorized to employ experts
and consultants to research and report on particular subjects.

Since its activation In January 1968, the Administrative Conference has
adopted 81 formal recommendations for Improved procedures, some calling for
legislation and the remainder calling for action on the part of the affected agen-
cies. A number of additional recommendations will be considered at a forthcom.
ing plenary session. In June 1972. Many of the present recommendations halve
been implemented, and others are in the process of implementation. In addition,
the Conference study of an issue has led in several instances to immediate accept-
ance of procedural improvements by affected agencies, without the necessity of
a formal recommendation.

Recent recommendations deal with such important subjects as:
Compliance by Federal agencies with the Freedom of Information Act.
Broadened public participation in Federal administrative proceedings.
Uniform procedures for the award of grants-in-aid, and compliance by

grantees with conditions included in Federal grants-in-aid,
Exercise of discretion by the Immigration and Naturalifaton Service in

change-of-status cases.
Procedures of the Food and Drug Administration for the formulation of

food and drug standards.
Ten standing committees of the Conference and the staff of the Chairmen's

Office, with the assistance of approximately 80 highly qualified academic consult-
ants, are engaged in a wide variety of studies at the present time.

Current studies include the following:
FC procedures for comparative broadcast licensing.
The administration and coverage of the Federal Tort Claims Act.
Devices for improved handling of citizen complaints against Federal admin-

Istrative action.
The role of the chairman in independent regulatory agencies.
Admission and release procedures of the Veterans Administration with

respect to mental patients.
Department of the Interior procedures with respect to the leasing of Indian

lands.
Procedures for expediting complex and protracted administrative cases.
The handling of disability benefit claims by the Social Security Administra-

tion and by other Federal agencies which administer disability programs.
Summary administrative action pending formal administrative adjudica-

tion.
Prosecutorial discretion in the enforcement of Federal regulatory crimes.
The use of trial-type hearings to develop rules of general applicability.
Condict-of-nterest problems in dealing with natural resources of In-

dian tribes.
Money penalties as an administrative sanction.
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Procedures of the Federal Parole Board for the grant and revocation of
parole.

Informal handling of timber rights by the Department of the Interior and
of grazing rights by the Department of Agriculture.

Licensing procedures of Federal banking regulatory agencies.
The use of trial-type hearings in atomic energy licensing and regulation.
Handling of environmental issues in the licensing of power plants.
Procedures and policies of the U.S. Forest Service.
Regulatory procedures of the Department of Agriculture involving crop

allotments and acreage quotas.
Procedures available to losing bidders for Government contracts.
Procedures for the negotiation, settlement and suspension of protested

rate filings.
Procedures for the development and use of statutorily-required statements

of environmental effect,
The use of publicity as an administrative sanction.
Handling by Federal agencies of incompetents' funds.
Advice to the public from Federal administrative agencies.
Pre-induction Judicial review of Selective Service System determinations.
"Adverse action" procedures for the discipline or removal of Federal em-

ployees.
Remedies for the resolution of property disputes between the United States

and private persons.
A number of significant proposals have been made for the amendment and

up-dating of the Administrative Procedure Act, which has now been in effect
for 25 years, The Administrative Conference will devote a substantial portion of
its efforts in 1972-73 to a systematic evaluation and review of proposed amend-
ments of the APA. Systematic attention is also being given on a continuing basis
to the development of minimum procedural standards applicable to the informal
administrative -process-the important but less visible activities of Government
which significantly affect millions of Americans each year,

Tie offices of the Administrative Conference of the United States are located
at 720 Jackson Place, N.W., Washington, D.C. 20506. The Chairman Is Roger 0.
Cramton, formerly, Professor of Law, University of Michigan.

Senator BAKER. It is 12 o'clock, so we will recess, and continue the
hearings at 1 :80 this afternoon.

(Whereupon, at 12 noon the hearings were recessed.)

AFTER RECESS

-Senator BAKER. The committee will come to order. The next witness
is Mr. Frederick R. Anderson, editor in chief of the Enivronmental
Law Reporter.

Mr. Anderson, welcome to the committee, and we look forward to
receiving your testimony in whatever form you wish.

STATEMENT OF FREDERICK R. ANDERSON, EDITOR IN CHIEF,
THE ENVIRONMENTAL LAW REPORTER

Mr. ANDERsoN. Mr. Chairman, it is a pleasure to accept the invitation
to appear before a joint session of these two distinguished committees
The subject of your hearings, the National Environmental Policy Act
of 1969,has been extensiver-y analyzed in various articles and editorial
comment ,appearing in the Environmental Law Reporter. I am pleased
to have this opportunity to share with you some of that analysis, and to
expand somewhat upon it, regarding progress in the implementation
of NEPA by the Federal agencies and especially by the courts.

I will try to touch this morning on four frontiers in the judicial
implementation of NEPA that should be brought to the committee's




