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which none of us currently dream of, as necessury clements to meet
the resource problom of the United States, and the rest of the world.

Senator BAKER. Mr, Chairmun, thank you for a very excellent state-
ment, and for a vory, very uscful colloquy with the committee, and
}\'o \iel'y gratefully apprecinto your participation, and we thank you
or that,

If there are no further questions of the chairman, we will take a
5-minuto recess while we seo what we are going to do with the rost
of the day, —

(Whereupon, the hearing was in recess.)

AFI'FR RECESS

Senator Baxer., The committee will come to order, .

Onr next witness is Mr, Roger (% Cramton, chairman of the Admin-
istrative Conference of the United States,

Mur, Cramton, we welcome you to these hearings, and you may pro-
ceed ny you wish with your statement.

STATEMENT OF ROGER C. CRAMTON, CHAIRMAN, ADMINISTRA-
TIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED BY
RICHARD BERG, RESEARCH DIRECTOR

Mr, Crayrron. Mr. Chairman, members of the two committees, I
wonld like first to introduce my associate, Richard Berg, research
divector of the Administrative Conference, and to ask permission
to have my prepured statement inelwded in the record of these
proceedings,

Senator Baxer, Without objection, the statement will be received
and included in the record.

('The statement appenrs on p, 111,)

Mr, Crayrox, I am grateful for the oll)pm'tunity to testify at this
important hearing, at which a vital subject—the considerntion of
environmental values in the decisionmaking process of Federal ad-
ministrative agencies—is under consideration, 'This is an important
subject, hoth to me personally and also to the Administrative z‘oul'o.r-
ence of the United States, ‘

The Administrative Conference, as you know, is an independent
TFederal ageney that is devoted to the improvement of the procedures
by which the Federal Government carries out its activities, One of the
areas to which we are giving a very considerable amount of study is
the handling of environmental issues in powerplant licensing and the
relinnee on trinl-type hearings in the decisionmaking process in Ifed-
eral administrative agencies,

I am expressing my personn] views todny ns ehnirman, and as a
person presumably knowledgenble on administrative procedures, be-
cause the Conference itself has not taken, and probably will not take,
a formal position on the implementation and effectiveness of NKPA,

1 wmll(‘ like to touch upon time points, each dealing with the effec-
tivokr}ess of NEPA and its consequences for administrative decision-
making,
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First, what benefits has N ISI°.A conferred on us? Second, what uncer-
tuinties perhaps cry out for clarifieation, and, third, what dangers
have emerged ? .

NEPA in my view is a dramatic success story of the orderly change
in governmental institutions, T do not have to tell you that there is
widespread skepticism concerning the responsiveness of the Govern-
ment to changing needs and conditions, .\ny success story on the part
of the Government needs to be chronicled and retold, and NEPA, in
my view, is an important success story,

Why Tias NEPA been a suceess story 7 In nudging and pushing Fed-
oral ngencies toward n more constructive and rational position in bal-
ancing environmental considerntions with other values, NEPA has
Leen effective in part beenuse it constitutes the first hroand congressional
statenent. of a reordering of national priorities in the environmental
field, Tt tells agencies that they must consider environmental values
along with other relevant valnes in their decisionmaking,

We all know that there is n tendency of cach ageney to hecome
abgorbed in its own mission, in its own specinl constituencey, that tends
to limit its pergpeetive and its breadth of view, NEPA pushes in the
other direction, requiring ngencies to take a hronder view, a wider
perspective, '

Second. NEPA requires a publie airing of issues, some of which
huve heen foreclosed from publie view and comment, "Take, for exam-
ple, the important decisions involved in the use and management. of
public property, the proprietary functions of the ederal Government,
The statutes governing these functions for the most part do not re-
quire detailed procedures or public participation, and NEPA has
opened up for the first time to public gaze and serntiny some very
important decisions of Government, sneh ns storage and transportation
of gorm gas, underground testing of nuclear deviees, and the like, Tn
my view, this has been all to the good,

Third. agencies have been foreed to expose the bases of their deci-
sions. They not only must receive outside comments, hut they must take
them seriously, repond and reply to them, and explain the results
they reach, The outcome in my view is likely to he more thoughtful,
more informed decisionmaking by Federal agencies,

Finallv, the citizen’s suit. provides a handy mechanism to enforee
the NEPA requirements, and the courts have heen sensitive and eager
to enforce NEPA. Thigin turn has meant the ngencios must take NEPA
serionsly, ‘The requirement is a real one, not mere exhortation,

When these four ingredients or elements of which T have spoken
are combined, an explanation is provided for the fact that NEPA has -
produced a great deal of change in large governmental organizations
that tend to resist change. Dramatic change has occurred in the policies
and perspectives of o number of Federal agencies, and examples are
mentioned in my prepared statement.

Moreover, even greater chango is likely to occeur in the future—the
sure, steadv change that is the result of building into the decisionmak-
ing process now inputs and new people. T would like to emphasize this
point. By requiring agencies to develop an in-house expertise in envi-
ronmental digeiplines, NP A has infused new peonle and new perspece-
tives into the bureaucracy. The process of change thus tends to be self-

perpetuating.
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We all know that individual agencies tend to develop what might be
referred to as belief pattorns. They are concerned with particular mis-
sions. Their employces, often of & common background and with a com-
mon training, over time tend to see the agency’s mission and the world
through the snme set of glasses, the snme set of shared attitudes, There
are many examples. A civil engineer who has spent 30 years in the Bu-
reau of Roads, laying down highways in our relentless pursuit to spend
the funds accummuluted in the highway trust fund, acquires a certain
view of the world, If you want to change that view, the view of an
agency composed of people like that, you need the introduction of both
outside comments, and, prrticularly, new personnel into the ugeney—
people with biologienl sophistication or environmental science back-
ground who have more concern about some other values that perhaps
which have not been fully reflected in the highway design and con.
struction decigional process in the past,

The result of infusing new attitudes nnd skills eannot help but be all
to the good.

Here 1 would like to mnke o transition, 1 have been talking about
the positive uspects of NEIPA, Now, 1 want to throw out n few words
of caution,

Success is not without its dangers, and only the naive or zealous
would perceive NICPA a8 being without a negative side nt all,

There nre two kinds of negative side effeets, one involves the cur-
rent uncertainties in the meaning and applieation of NIEP.A which
hopefully will be temporary, To what governmental actions does
NEPA apply £ What does it require of governmental decisionmukers?

llup('fuhy, these questions will be ('hu*iliod us soon ns possible, g0
that agencies will know the ground rules that they have to meet, and
not just be hit over the head nfter the fact in the reviewing courts,

Then there is danger at. hoth extremes, if we move away from a
maoderate and reasonuble interpretation of the net. On the one hand,
there is o danger that from the point of view of some agencies, NEPA
can heeome o wooden, formal, mechanical requirement, in which you
grind out o lot of pieces of paper—a new kin(* of bureaueratic gumes-
mun=hip in which the writing of environmental impact statements
becomes an esoterie art form, like producing advertising copy—but
s no meaning in terms of the decisionmaking process in the life of
the agency.

That is one extreme danger. The danger on the other hand is that
too zealous an imposition of o procedural straitjacket, or too broad,
too heroic a notion of what decisionmakers have to go through to
make individual decisions, will evipple or impuir the Federal decision-
making process,

I notice from the hearing schedule that a number of my friends in
the environmental area are testifying tomorrow, and I will leave it
to them to develop the dunger of wooden, mechanieal, or formal com-
pliance on the part of agencies. I will move to the other side of uncer-
tainty in the meaning and application of NEPA, and some possible
dangers if NEP.\ is conceived of as imposing too heroic a decision-
making process, .

My prepared statement. discusses a number of uncertainties in the
application of the NISPA requirements, .
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What substantive effect does NEPA have in the areas in which
governmental ngencies regulate otherwise private affairs? Take such
matters as Securities and Fxchange Commission regulations of proxy
statement, or issuance of *no-nction” letters, or Internal Revenuo
Service rulings on tax questions that come up in connection with the
corporate expunsion, Must. the SIC or the TRS consider the social
desirnbility in terms of the environment of the underlying activity in
which tho private person wants to engnge in? My own answer would
be *No," T'o do s0 would be chaotic or unwise,

Nenator Baker, Would it be beeause you think it would be chaotic
and unwise, or beeanse of what NEPA says?

M, Cradron, NEPA does not deal with it at all,

Senator Baken, Iixeept in terms of environmental impaet.

Mr. Craszrron, It purports to denl generally wit&n all decisions
of Government. It does not narrow in on any. But Congress has given
very specifie guides ns to what situation a taxpayer is entitled to n rul-
ing und the like, and his motives and other aspects of his behavior have
not. heen subject to tax consequences, 1f Congress wants tax conse-
quences to be involved, T think it should sny so, and sy so somewhat
more explicitly,
~ Senator Baxer, T think you make another point, that significant
impact may be some impact, and, therefore, arguably might come under
requirements of 102,

"Mr, Crayron, Tt is likely to have a fairly marginal impact, ex-
cept s the repeated actions of a number of private persons tend
to move in the snme dircetion, I they do, ns in land development, pub-
lie rogulation needs to step in, but perhaps it needs to step in more
specifienily,

Senator Baxer, T understand your observation, that this would be
an example of an arguably extreme interpretation of the act, not the
probuble interpretation of it,

Mr, CramroNn. Well, it is a danger. There is some uncertainty
now that needs to be elavified, and if it is resolved in terms of extremely
brond applicability, I think it will create a whole host of problems that
will result in even more litigation, :

Soenator Baxken. ‘The point came up in the previous hearings about the
actions of the judicinry.

Would that be in the same category ?

Mr, Craxron. I think not. I think the coverage of this act would
robably be interpreted in accordance with ™ the definition of
“ngeney™ in.the Adminmstrative Procedure Act, which excludes the
legislature and the judiciary, Thus I would say, with respect to a court
order involving school husing, that an environmental impaet state-
ment would not be needed +f made by the court, but if the ICC made
the samo order it would have to make an environmnetal impact
stantement,

Senator Baxker. T understand it is all of the agencies.

Mr. Cranmron, Yes, but that will be intepreted as administrative
ngencies, not the judiciary,

Senator Baxer, Especinlly since the judiciary will interpret it.

. Mr, Crayrox. That is ri‘ght.

It is my view that the NEPA procedure is fairly easily applied to

decisions that are proprietary in character, or that are made by means
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of notice-and-comment. rulemaking, There will be some transition
problems in determining whether NEPA upplies and what does it re-
uiro of ngencies, But once those questions are clarified, it scems to me
that the kind of decision involved in Secretary Morton’s oil leasing
action fits into the environmental impact-statement procedure fairly
well. The ageney merely has to give notice of the proposed action,
spell out the environmental effects, hold a period open for receiving
comments, and then have a period which tukes into account the
comments, .

It is in regnrd to actions that must be made after a trinl-type hearing
that the NISIPA requirement seems to me to eause the most concern,
This is partly hecause the bave statutory lnnguage about the environ-
mental statement accompanying the ageney’s proposal through the
existing review processes, fails to reflect the variety and complexity
of trinl proceedings, If you read the judicinl decisions, some seem to me
too exacting in their requirements,

NEPA spenks of the agency's “existing review processes.” That
seems to me to imply that NEPA was not intended to change the
decisional or review process, but merely to require consideration of
environmental values, I would agree with Mr, Gooch's answer this
morning on the ¢/reene County ease that some diseretion, in fuct o large
degree of diseretion, ought to he accorded different agencies as to how
they meet that requirement of ventiluting the environmental issues,
thoroughly considering them and deciding them,

NEPA is not a straitjncket, It needs not be vesponded to by every
agency in exactly th. same way. There nre questions of who prepares
the statement, which secems to mo a question of notice prior to hearing
of environmental issues, There is a question whether the stafl bears the
burden in the hearing, or can the burden be put in some instances on
private parties, Can the hearing examiner be left to develop the
statement of consideration of environmental issues?

There is also a question of whether or not NEPA should be viewed
as requiring mandatory hearings in situations which are otherwise un-
contested. 1 think not, that it would be a mistake. These are very serious
uncertainties in the application of the NEPA requirement to trinl-
type proceedings, My view is that the time, the manner, and the scope
of consideration of environmental issues must involve a large degree
of agency discretion,

The agency must give consideration to the environmental issues;
they must develop them, hut the manner, time, und scope should be
discretionary in large part,

Let me turn in the last few minutes to some remarks about some dan-
gers if NIEPA is interpreted as requiring too heroic a decisionmaking

rocess,

P There is danger in the notion that all alternatives that are reasonably
available must be considered, particularly as it is applied to trial-type
hearings. The NRD( case, as you know, holds that the environmental
statement must -consider alternatives that arc beyond the agency’s
power to act upon. Secretary Morton must consider the oil import quota
program in engaging in an offshore oil-leasing action. .

I have already said that, except for the problem of knowing what he
has to include in his statement, and having some clarity about that, I
do not think that would pose too much of a problem in the future, The



394

danger is that statements nbout the oil import (uota l]n'ogmm are going
to be drafted by one agency, and then adopted by other agencics with-
out really being seriously considered.

Senator Bakker. Just a minute. .

You mean, Mr., Cramton, you mean that you do not expect in the
future, that the Department of Interior will have much problem in
;nalging?t‘ho balancing judgment of oil import quota policy, and offshore
ensin

Mv.g CradroN. T did not say that, I think they may have great
difieulty in making that balancing judgment. if in fact it is an open
issue, but the question as to the mere procedural requirement of having
n statement \\f]lich disensses all alternatives that ave reasonably avail-
able—assuming we can decide what that subjective term “reasonably
available” menns—will not be too bothersome,

Senator Baxer. It will not be too bothersome to discuss it, but will‘it.
be too bothersome to make a balancing judgment? For instance, will
the Secretary of Interior or the State ]’)epm'tmont, decide how this
affects our relations with oil producing countries?

Mr. Craxrox, I think to the extent it forces him into areas which
are beyond his expertise and beyond his agency, as to how he mukes
the judgments, it i8 an unrenlistic requirement,

Senator Baxer. Is that the thrust of the Quter Shelf case?

My, Crayrox. Yes, it surely requives that the Secretary of
Interior consider issues which are in the statement, even though those
issues are beyond his power. Ie has to consider issues that he cannot
act upon, except by doing nothing, and to a certain extent this may
create some pressure toward what might be referred to as “government
by impasse.” No ageney can do anything, if it properly takes into ne-
count the issues that Congress has delegated to another agencey, or even
to another level of government, local or State.

Senator Baxenr. There is no requirement of NEPA to that effect,
there is no requirement. that we delegate a particular function to a
particular agency.

Mr. Cramron, That is vight.

Senator Baker. There is no requirement in the law, that forbids
Interior to look into the international impaet of changing of the oil
import quota system in the United States at any given moment.

Mr. CraMroN. You are anticipating the next point in my oral
summary of my prepared statement, Senator.

Senator Baker, Then I will wait with great patience.

Mr. CramroN, No, there is no reason why you should. T was going
to say that every decisionmaker is under a necessity, it scems to me,
to cut his problems down to manageable size.

We cannot reconsider our life style every morning when we face the
day. That road is the rond to insanity, We cannot recxamine first prin-
ciples in every case. We cannot in fact canvass all alternatives and the
hnplications of all alternatives in a sequence of individual coses. If
NIPA is interpreted to mean that, NEPA requires the impossible, and
the impossible cannot be done.

There is an old French saying, “The best is the enemy of the good.”
Here I would again argue for a'degree of moderation and compromise
and reasonableness. Administrators must act in the absence of a full
knowledge of the implications and consequences of all possible alter-
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natives to their action, and that is particularly true where Congress has
in fact limited an agency in its jurisdiction, in what it can consider,
or where our federal system has put come problems like fossil ruel
plant matters in the States or where land-use problems are handled
primarily by local communities, and the like.

There i8 nothing in NEKPA which purports to reshuflle an agency's
power or jurisdiction, or which requires n change in its decisionmak-
Ing process, other than that the agency consider environmental values.

If there i3 confusion or uncertainty of national policy in such fields
us energy or transportation, NIXP.A eannot cure that uncertainty or
confusion. If there is a problem created by the diffusion of authority
among Federal agencies or between Federal and State and local agen-
cies, the lack of n centralized agency to resolve those problems is not
being to be cured by NEPA. To interpret NEP.A as requiring agen-
cies essentinlly to do nothing, until Congress restructures or rethinks
this basic process cannot be contemplated and will not. be permitted,

That is what T refer to as “government by impasse,” NEP.A, it does
geem to me, imposes o special ros‘mxmihi]ir)' on the President and the
(fongress to rethink some of these basic questions, such as the coordinn-
tion of national policies in areas like energy and transportation and
public-land use, in which environmental questions are going to raise
the most serious problems,

Now, there is one other aspeet, particularvly in the 'alrvert C'liffs
case that worries me, This is the emphasis on individualized casve-by-
case baluneing, that supposedly results in the optimally heneficial deci-
sion, to quote Judge Wright's opinion, 1f all that language means is
that the decisionmakers must consider the brondest alternatives in doing
the best job they can, massing the most information they ean, and con-
sider it all, all to the good. But if it means the result has to be totally
rational, that ench agency has to make every governmental decision in
accord with the strict dictates of the scientific method, then again it is
requiring the impossible.

Some actions must be made and ought to he made in terms of noth-
ing larger than political compromise between the affected intervests.
Wo are a democracy. There is a politieal process going on, there are
public and private interest groups that are speaking out, therve are
elected representatives of the people, and there are ndministrators who
have heen delegated certain responsibilities.

Many of the derisions they make are going to be made on the basis
of an intuition that the result will be marginally better than inaction,
It may rest on accommodation, It cannot. purport to be a totally ra-
ionin] plan, based on comprehensive operations analysis, and to require
that it be 8o not only requires the impossible, but T think is inconsistent
with the basic democratic nature of our institutions,

Let me give a specific example in the highway area, The trust func
is still accumulating some %6 billion or so dollars p year, Congress has
provided that that money can only be spent on lngl)xwuvs. Until Con-
gress changes that, one must expect that the agencies that administer
those funds will do what Congress has told them to do—spend the
money on highways, That is what they are required to do. It would be
lnwless for them to do anything else.

All NEPA means is that agencies must go through the environ-
mental-impact procedure, and they must consider in making their

76-248 —72—20
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decisions ubout. the loeations of the highway, the quality of the high-
wavs, estheties, environmental factors, It does not nfean the highways
will not he built, 1 think it will have desirable effects on their locations
and the like. .

People talk of NEP.A asif it will shift priorities to fewer highways,
fewer nutomobiles; they have not. faced up to the real question,

The governing policies are these Congress has stated, and until
Congress changes those policies, the agencies must comply with the
congressional mandate,.

Senator Baxenr, That is not quite right,

Ts it not so under NIEP.A they elearly ean stop building a highway?

Mr. Crasteron, T think not. ‘They are required to spend the
trust fund. and they are required to spend it for highways, If a par-
ticular segment chonld or should not he built thwmuh n park, they ean
say we will not build that segment, we will spend $30 million more
and build it around.

Senntor Baxer, They conld say, we will not build that segment, wo
will not build anything,

Mr. Crasteron, T think that would be lawless behavior on the
part of the ageney, which has been told by Congress that it isYo spend
the money for that purpose.

Senator Baker, Well, certainly the Roads Subeommittee of Publie
Works. on which T serve will consgider that point. Inter, but it is my
interpretation of the ITighway Act that the money ean only he spent
for these purposes, but when read together with NEPA, there would
he no requirement that that money be spent for a particular segment.
of highway,

Mr, Craxerox, The fund conld just be allowed to aceumulate?
T perhaps should give more detailed study to that act and its proper
interpretation, T do not purport. to be giving a definitive logal opinion
as to what that statute means. The Senator undoubtedly is better in-
formed on that question than T am.

Senator Baxer, But you are saying you visualize NEPA as in no
way abrogating the responsibility of a line agency. of n mission ageney,
to fulfill its function, notwithstanding that the agency under NEPA
the courts may decide that a particular course of action has a hetter
alternative.

Mr, Cravrron, Tt is not the function of the reviewing courts
to decide, what is the better alternntive. That funetion has heen
delegated to ngencies, and there should be a limited scope of review,
If NEPA is used by reviewing courts as a cruteh to reverse and
remand acency decisions that the judges do not like, then the judges
are hehaving improperly.,

Congress has told the AEC, for example, to license nuelear rene-
tors, Tt. has told it to promote the peaceful use of atomie energv, The
AEC has no jurisdiction over the oil-import quota, over fossil fuel
or clectric transmission lines, Yet it must develop an environmental
impact statement that considers and.discusses those nlternatives.

T think in fact the result is probably foreordained, because the more
specific reqtirement on AEC is that it promote the peaceful use of
atomic energy, and. providing the plant is safe and providing we do
have n fuel shortage, unless youn create a new energy agency that has
some broader authority, the AEC must go ahead and license facilities

A



-

307

that meet. standards consistent with what they consider to be proper
environmental values,

Should the AEC say, “Even though society needs fucl and even
though we are supposed to promote the peaceful uses of atomic energy,
we are going to stop licensing plants, beeause we think the risks out-
weigh the need for fuel,” I suppose they could do that, but 1 would
think in the light of the statutory requirements, it is not only unlikely,
but it perhaps would be a dereliction of their duty.

Senator Baxen, I really cannot follow that, Mr, Cramton,

It seems to me that if the selection of the lead agency, which is re-
sponsible for making the overanll balancing of judgment, predeter-
mines the outeome, then the section of NEPPA which requires consid-
eration of alternatives to the proposed action is meaningless,

Mr, Crayorrron, It s not totally meaningless, It may have very
dramatie effects on the design of a particular plant, It may have dra-
matic effects on requirements built in in terms of thermal pollution, in
terms of a number of esthetic and environmental values, and it may
nffect the cost, it may affect the economics of the plant.

I suppose if the environmental requirements are too high, it might
dry up the stream of applications. ITowever, I am inclined to think
that as & practical matter, the more specific requirements of the agen-
cy’s basic statute and the ageney's concern with the mission Congress
has given it—in the ease of A IXC. promoting the peaceful use of atomic
energy-—will in fact always predominate ns long as we have a fuel
shortage. That means that to the extent. NEPA has an effeet, it is on
the details of the plant rather than on the fundamental question of do
we have plantsat all,

I don’t think you can expect tha AEC or other agencies under NEPA
to say we will be hetter oﬂ‘ without a plant, I think if that sort of deci-
sion is to be made, Congress will have to do it, You need some funda-
mental and specifie ordering of priovities in specifie instanees,

Senator Bakun, It scems to me and T will not. pursne the subjoet,
beeause I am afraid there is a gap between your meaning and my
understanding—that. what you are saving is that NEPA becomes a
mechanism for embellishing and extending administrative procedures,
but. that it will not change the ultimate result of the given proposal.

Mr, Craxrron, T think to a degree that is right on the funda-
mental questions. That is why I say NEPA, if it will be meaningful
over the long haul, requires reconsideration and rethinking and co-
ordination by the President, by those in the major executive depart-
ments, and by the Congress, of these fundamental questions of what
is our national energy policy, and what fuel sources should be relied
upon for meeting what is said to be the need.

In that, the White House and the President can play a role by giving
out energy messages, The Clongress can do something by providing
more explicit statutory policies, and if things get bad enough, I sup-
pose we could create o super energy agency that would have authority
to deal with the entire field. .

I think we are all fooling ourselves if we really think.the Civil
Acronautics Board is going to stop its essentially promotional nctivi-
ties on behalf of local service air ecarriers—in bringing air service to
small communities around the country—because these actions have
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negative consequences on rail passenger transportation and eanses
environmental problems. T just think that is wishful thinkingr,

Nothing that Congress has said vequives that, The CARB's overning
statutes tell it to promote civil aviation. NKPA adds a directive to pro-
mote civil aviation in accordance with environmental values, That
means they have to consider the exhaust problem, they have to consider
design questions in the location of airports, and the like, It does not
mean no airplanes, or rail transportation instead of airlines.

If fundamental questions like that are to be raised, Congress must
do so mueh more direetly,

Senator Baxrn. Of conrse my next gquestion is, have the courts heen
called on to speak on this particular subject. that is the entire relation-
ship of NEPA and the generie net that ereated the severnl line
nrencies {

Mr. Crampron. No. and I donet really know quite how they
could, without. exceeding the limited function of judicinl review,

The point they have considered <o fur in conneetion with the Inter-
state Commerce Commisgion, is that it has to make an environmental
impaet statement that considers other modes of transport. Or in Seere-
tary Morton's case. the NRD (' cage, that he has to consider alternatives,
even though they are beyond his authority,

The ngeney has at least to go through thesform of saying that it hal-
anced the objectives of its program and mission against the environ-
mental considerations, and conclude that in its view the public need
for the service that this applieation would render are the weightier,
That is the result agencieg will usually reach,

Senator Baxer, That is like the justice of peace in Tennessee who
teied a Inwsnit for 3 dovse and said, *T will now take this ease under
advisement, until next Tuesday, at which time T will decide in favor
of the plaintif,”

Mre, Crasterox. That is too negative a view, There are extremes
here, and yon ean go to the extreme of viewing NFETA as just a noga-
tive effort that runs up redtape, T am trving to take a middle path,
T am saving it does not change the world, and it will have some nega-
tive consequences, but. the TCC. the CAB, the EPC, in making these
case-hy-eage determinations, or in their general policies, do have to
consider the environmental values in terms of the particular design.
particulnr loeation, and 8o on, The Burean of Roads is restrained in
terms of putting an interstate highway through a park or over p seenie
momntain or something like that. and so the shaping. the degign of the
puarticular matters that are within their anthority may he dramatically
influenced and affeeted. and all in the light direction, And that is not
an ingignifieant necomplishment,

T reject the extreme positions either that NEPA accomplighes every-
thing, or that it accomplishes nothing,

Senator Baken. T agree that Government by impasse, ag von vory
aptly put it, is sometimes the most signifieant aceomplishment of an
net, ond sometimes a useful one, but you advanee a position which
T am sure some would not find new and different, but which T find
different from my conception of the relationship hetween NEPA and
other agencies and functions. so sufficie it to sav. T will have to think
abont tﬁnt for a while. and T will not burden this record anymore

-
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with my own edification, but if Senator Buckley has any (uestions
on this point, I think we might cover them at this time.

Senator Buckiky. I would say T share the chairman of the com-
mittee’s puzzlement,

I just cannot conceive of NEPA having a purpose other than caus-
ing an agency to weigh factors with the possibility that it might
reach the conclusion that the economic and socinl costs exceed the
cconomic and socinl henefits to be dervived from the projeet under
consideration,

1 can understand the hunmn unlikelihood that this would occur on
too many oceasions, bt nevertheless, it seems to me, T was not n
Member of Congress at the time this net was enacted, but it seems to
me it is impossible it wonld not from time to time, result in a decision
not to proceed,

My, )‘u,\.\lm‘u.\'. I am =ure it would from time to time, 1T think
the difference between the views expressed is a shading, and mayhe
nore of a semantic quarrel. or more of an expectation of the realities
of human behavior in agencies that do have a mission, It should he
remembered that other congressional conumittees arve pushing agencies
1o pursue their s}wviﬁo missions, and Congress is appropriating large
sums of money for those missions to be earried out.

An oageney responds. when it is given millions of dollars for a
fucility. on which gome committee of Congress has pushed it very
stronglv, and it has made a1 commitment to the Congress it wouhl
build the facility, Tt seems to me that in that context, NEI’A may
ghiape the exact design, costs, arrangements, loeation of the facility,
but really NEPA will not determine whether it is built, So T think
the differences between us miay be slight, and it may he more in the
aren of expectations about the realities of how this will funetion—

Senator Brekney, T just hope that my understanding is more
aecurate than yours,

Mr, Crameron. Wello if T might make just a brief answer to
that, it does seem to me there is some virtue in letting more specific
statutory requirements have somewhat greater priovity with agencies
that as specifie language usually controls over the more general, 1f
Congress supports an ageney program and has appropriated funds
for that. purpose—telling an agency to promote aviation—my view, if
I were appointed to the Civil Aeronantics Board, is that it would be
n derelietion of duty not to promote civil neronautics,

Maybe if I have a horrendous situation of destruction to wildlife,
I would say here the environmental values clearly outweigh any virtue
to the public in terms of a hetter air transportation, But those situntions
are not likely to oceur, The hard eases ave those in which the advantages
in terms of Improved air transportation, are relatively clear and rela-
tively large, and the question is. do they outweigh some opposing en-
vironmental concerns?

Now, T want to minimize the environmental damage, and o the
project. will be framed to do so. But to say the C.AB should not go
nhead, T think, is unrealistic,

Senator Baker. T do not want to pursue this any further.,

I think we have a difference of opinion here, and I think it is nseful
to have it in the record,
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Senator Baker, Mr, Cramton, would you proceed with the summary
of yourstatement ? '

Mr. Crasoerox, T oam veally through, except for just veiterating
that, although NISPA (o my mind has been a constrnetive and effec-
tive instrument of socinl change in the Federnl admmistintive process,
it ennnot. be viewed ns a total panneen for all problems, It eannot
steaighten out the confusion and semi-clinog of national poliey in ficlds
of energy and transportation, where I think Congress has a henvy
responsibility to try (o ereate some order. NEA cannot itself provide
those new organizationnl struetures, new idens, new policies, that will
balance the conflicting interests and make the approprinte trade-off,

Fundamentally, those arve political decisiong, There was some talk
earlier nbout whether n seientific nnd systomatie cost henefit analvsis
would solve the problem. It will always help to have more inforation,
Tt may help toquantify aspeets of that information, We may ultimately
have armies of economists, statisticinng, svstem annlysts who consider
the nlternatives and tey to develop information on them, But onee vou
determine as neenrately as von ean, what the effeets will be on fish and
wildlife, and what henefits will be gained by the nroject, it ix fanda.
mentally a politieal indgment about what i< the socinl gond, what is the
hest onteome, nnd on that, you people, the politicinng, it scems to me,
have the finnl decigions,

You enn deleaate covtnin things to ngencies and give them some
anides, Tf they do not do it the way vou want, change the substantive
lnws so that they do it rigrht,

Senator Baxer. Thank you very much,

T mieht at this point sav that if these hearings arve to consider
changes or modifieation of NP AL whother to strengthen or diminish
the impaet of NTPAL then it seems to me. the point you are making.
probably reduees the urgeney of sueh an undertaking, beenuse taken
ng 0 whaole, T understand vour evaluntion of this geetion to mean that
NEPA means a great deal Jess than T thought it did,

Now, the stafl has provided me with the difference in the Inngaagoe,
hetween the Hill pasged in the Senate in Jnlv of 1969, and the bill as
finully ndopted. and that may or may not have some bearing on what
affeet NEPA has on the mandate of existing line ageneies,

Section 103 of the aet as it passed the Senate reads, “Policies and
ponls set forth in this net arve snpplementary but ghall nat he con-
gidered to repenl the existing mandates.” whiech is quite different than
the langnage finally adopted, which savs “the policios and goals sot
forth in this act are supplementary to those set forth in the existing
anthorizations of TFedernl agencies,” ‘

The laneunge stricken ig “not ta he congiderod to repenl,” and the
fnet that the repenl language was dropped in the Senate version, it
seoms to me. wonld have some sigmifieant import,

The conference report, to complete the record on this seetion, denl-
ing with section 105, deelares that the policies and gonls set forth in
the hill was sunplementary to those set forth in other statutes,

The effect of this section is to give recognition to the fact that the
bill does not reneal existine law, and does not obviate the responsi-
bilitios of the Federal agencios,

T confesa, T do not know what all that means, but T think it is im-
portant to include it in the record at this point,
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Now, I have only one further question. As far as I know, the only
active legislative proposal that affects NEPA is section 511(d) of
the ngurul Water Pollution Control amendments that passed the
Senate last November.

That particular amendment would-discharge any Federal licensing
agency from looking behind NEPA%S judgment as to water quality
considerations, as required in Calvert Cliffs.

Since the Senate passed that amendment, it has generated a good
deal of controversy. The sort of public hearings required under the
public statute are not fully judicial proceedings, whereas some en-
vironmentalists have suggested the henrin% record compiled in the
process of setting water eflluent standards by a State or by NEPA,
should become part of AEC's NEPA judicial process, thereby opening
it up to full APA procedures.

Do you have any comment on this proposal? 1 think it is likely to
appear before the ITouse and finally in conference, and it is the only
chti]\;o\proposal I know of that would aflect the actual language of
NEPA.

Mr. Crayrron. Well, I view the guestion of what procedure is
utilized to develop general policies with respect to thermal ‘)ollut-ion,
let’s suy by nuclear plants or other industrinl sources, is really a ques-
tion of whether you want to proceed on an individual busis and consider
each eftluent source, or whether you want to take a strenm, or an area as
a whole and establish general standards that all must meet,

1f you take the latter approach, then general rulemaking seems to
me to be required, since the only rational approach is that you make
general requirements, for particular river basins or streams or bodies
of water, Anybody who puts hot water or other eflluent into that body
of water must meet those standards.

The other approach is to leave it up to individualized case-by-case
determination, but that poses all kinds of problems of consistency, of
similarly situated people being treated dissimilarly, of imposing costs
on nuclear power facilities which other people do not have to meet,
or vice versa, and it may not be a rational way to deal with the broader
problem. :

Senator Baxer. Let me put the question in a little ditferent way,
and see if we have the same position.

Let's assume that section 511(d), the proposed amendment to the
Federal Water Pollution Control Act, which was passed by the Senate,
provides in effect that the lead agency as the responsible agency must
make a balancing judgment including factors beyond their jurisdie-
tion, such as water quality criteria, but that it need not go behind the
determination of some other agency, such as a State, or EPJA, and
make a separate and parallel determination of the water impact, in
that case. But environmentalists argue, if the lead agency is not per-
mitted to go behind the water quality determination of EPA, that
it forever cut off from considering judicially, administratively, or
otherwise, the determination made by the States or KPA.

My question is whether you feel that the State or EPA determina-
tion with.respect to water quality should be incorporated into the APA
procedure, so it can be reviewed at some stage, if we are to nssume the
lead agency does not have to go behind that determination in making
its balancing judgment.
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Mr. Craxrrox. Well, I do not think that trial-type hearings
are the best way to deveiop eneral conclusions of policy about what
standards particular industries or polluters ought to meet, It mafr be
that rulemaking procedures before State agencies, in fact, allow
much more public participation and submission of comments by a
wide variety of groups than other procedures. Cross-examination,
and a long elaborate trial dominated by lawyers, is not a particularly
good way to go about decisionmaking of complex issues of general
import,

guess I am a little puzzled as to what the AEC is supposed to do
in balancing all of these issues, where a State agency has set a stand-
ard applicable to everyone on a particular stream, basin, and so on,
which considers the whole body of water and all of the inputs into it.
Is it supposed to substitute its judgment for that of a State agency?
What factors is it supposed to be considering? How can you balance
the factor, if you cannot get behind it? One of my law teachers years
ago used to say, How do you weigh a bushel of horse feathers against
next Thursday 2 1 don't quite know what has to be balanced here,

Senator Baxer, Very good, Thank you very much.

Senator Buckley, do you have any other questions /

Nenator BuckLey. Just one or two.

You mentioned earlier the desirability of developing the impact of
NEP.A on causing agencies to develop in-house expertisc. -

Do vou have any feelings as to the limit of that expertise, that is
required ¢
. iS‘lho’u]d each agency develop its experts, in each of the fundamental

ields?

Mr. Crayron, I think that depends on the volume of the
agency’s activity in the NEP.A area, and what effects its actions will
have on the environmeit.

An agency like the Army Corps of Engineers will clearly have a
large number of environmental actions, so that it will probably want
to develop its own cadre of specialists, environmental experts, and
the like. A smaller agency that has only an occasional eall for par-
ticular talents might be better off drawing on the resources of a sister
agency, such as Interior, Corps of Engineers, or EPA, which would
have specialists that could contribute wisdom on the particular matter,
I would not think a governmentwide decision on this could be made,
but the major agencies that file a large number of environmental impact
statements will I think be required to develop their in-house expertise.

Senator Buckrey. Would you feel the slightest of the agencies
should require somebody to at least have the confidence to interpret

the NEPA? '
" Mr. CraMtoN, They have to have at least somebody of suffi-
cient sophistication o he can evaluate and understand the scientifie
inputs that other people make. :

It mav be that even for the purpose of adequately responding to
the NEPA requirements, agencies will want to do what many have
done n the civil rights area, that is, create a special office of high-
level persons who report to agency heads and who have sufficient staff
support to do a specific and effective job.

Senator Brorrry. Tn several places in your testimony, you refer I
think to the dangers of excessive proceduralization,

~
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Also I think you referred to what might be called the rule of com-
mon sense.

Do you feel that the court decisions will be to void the rule of com-
mon sense, and impose an excessive degree of procedure?

Mr. Crayrox. } would surely hope not. The results of the
cases thus far are hard for me to quarrel with, taking each ease by
itself, It is only as yvou draw the implications of the language in the
opinions, in its application to situations not yet arisen, that I start
having some concern and worry. My hope and expectation is that the
judges will behave in a reasonable fashion in construction of the NEPA
requirements, -

t does seem to me that some thought might be given both to ease
the transitional problems and nse-to’getmore uniformity in the inter-
pretation and application of NTEPA. through some delegation of rule-
making authority to the Council on Environmental Quality to develop
procedures for handling environmental statements, An express refer-
ence of that kind in the statute would mean that what I view as largely
sensiblo positions worked out by the Council on Environmental Qual-
ity would be given more heed by district judges and other reviewing
conrts.

We have a problem now where litigation can arise anywhere in the
country, with litigation a relatively slow and cumbersome process, of
tho possibility of inconsistent decisions and long periods of uncer-
tainty, For example, as the general counsel of the FPC pointed out,
the G'reene County case really throws into jeopardy the Federal Power
Commission’s procedure for decisionmaking. It will have adverse ef-
fects on other agencies as well, if it is upheld and extended. What are
they to do in the meantime? There are lots of uncertainties, These un-
certainties ought. to be clarified as soon as possible.

Senator Buckrey. You spokeglilm-—gbaut bringing judgment to
bear as to the relative importance of Titigated issues, and not to over-
burden one where commonsense is no problem, on the other hand re-
quiring greater degree of care where you have larger potential en-
vironmental impact.

Would you feel it is desirable, or not desirable in cases of the great
complexity, to have a public hearing, after an environmental impact
statement has been drafted, and before the agency in question makes
its fina] decision on this?

Mr. CramToN. It would be required to do that by statute in
many instances, particularly in the area in which independent regula-
tory agencies are active, but even if the v is not required by stat-
ute or other legal requirements to ‘ho]%ﬁﬁ'l‘i‘c‘hearing, a public
hearing in many cases will be exceedingly useful,

By public hearing, I mean not a trial-type session, with witnesses,
cross-examinations and technical rules of evidence, but a session like
this, where issnes are framed and arguments made on the issues. We all
know that efilivens discussions of questions: It helps people to focus
on the issues, to understand them and comprehend them and to grope
their way toward a better decision. I think many agency heads or
other decisionmakers ought to provide a legislative speechmaking
public hearing in order to improve their decisionmaking process and
to give affected people the feeling their ideas have really been seriously
considered.
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Senator Buckrey. Thank you, I do not want to belabor the point
both Senator Baker and I went into earlier, but to be curious, in one
situation particularly, how strong do you feel the Congressional man-
date is in some of the mission areas?

The ALC is directed to promote the peaceful use of atomic energy.

Iet us assume as a result of NEPA 102 examination, presentation
of evidence, that serious doubt should be created as to whether the
threshold of acceptable radioactivity is really safe, and that neverthe-
less it is that threshold which is economically achievable at the present
time.

Under those set of circumstances, do you feel the AEC must pro-
ceed in licensing such grants?

Mr, Cramron. That is the issue the AEC has been struggling
with from its very beginning and which is spelled out in great detail
in its basic statute. Tt is not like the environment issue, that comes in
from the outside by means of the general requirement in NEPA, The
concern with radiological safety is one of tlhe main clements of the
Atomic Energy Act and is reflected all through it. AEC cannot license
the facility unless it is satisfied that the plant will not have adverse
radiological consequences, so they must consider this, While the ALLC
is supposed to promote the peaceful use of nuclear energy, it has to pay
very, very carcful attention, and must decide against the facility, if
the risks are too high.

Senator BrexLey. You do not see NEPA, as you might see, extend-
ing that caution to other activities? o

Mr. Crayronx. Well, T can see that it can be viewed as such,
and it surely requires consideration of that alternative.

I think as a practical matter it is unrealistic to expect an ageéncy
to all of a sudden close its doors, and say:

We will not operate as the Atomie Energy Commission, we will disband and
tell Congress we (o not need any money, because it is our conclusion these
facilities should not be built.

Senator Bakxkr., Senator Buckley, would you yield?

If there is no objection from the committee, I will request the staff
to obtain a transeript of the pertinent parts of our colloquy, that is,
thoe colloquy between this witness and myself, and this witness and
Senator Buckley, to prepare a summary statement on the area of the
responsibility of the line agency under their legislative mandate as
it may or may not be modified by NEPA, and submit that colloquy
with the summary to Dr. Schlesinger of AEC, Mr. Train of the
CEQ, Mr. Ruckelshaus with EPA| Secretary Morton of Interior, and
Chairman Nassikas of the FPC, and solicit their comments on that
point for this record.

Is there any objection to that proposal?

Senator Buckrry. Not from here.

Senator Baxer, Thank you.

(The letter sent to all of the above mentioned agencies and the
responses thereto follow:)

U.8, SENATE,
CoMMITTEE ON PusLIC WORKS,
Washington, D.C., March 21, 1972,
Hon, WiLLIAM D, RUCKELSHAUS,

Invironmental Protection Agency,
Washington, D.C.

DeAR MR, RuckrLsmraus : During the recent hearings held jointly on the opera-
tion of the National Environmental Policy Act of 1969 (NEPA) by the Senate
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examined and policies reconsidered. NEPA should not be viewed as requiring
that the processes of government come to a standstill until all first principles
are reexamined. NEPA s a constant p. .ssure in the right direction, but it can.
not in itself provide the organizational structures or the intelligence and judg-
ment that are prerequisites for needed change.

ADMINISTRATIVE Conmunéz or THE UNITED STATES,
Washington, D.C., March 1972,

INFORMATION CONOERNING THE ADMINISTRATIVE CONFERENCE OF THE
UNITED STATES

The Administrative Conference of the United States. a permanent, independ-
ent Federal agency, is engaged in the improvement of the procedures of Federal
departments and agencles. The objective of the Conference 18 to assist agencies
in the more effective performance of their functlons while providing greater
fairness and expedition to participants and lower costs to taxpayers.

The Administrative Conference Act, § U.8.C. § 871-76, provides that the Ad-
ministrative Conference shall consist of not more than 91 nor less than 75
members, of whom not more than 86 may be appointed from the private sector.
The Chairman is appointed by the President for a five-year term, with Senate
confirmation; he i the only member who serves on a full-time, compensated
basis. All other members, incl uding the members of the Council of the Conference,
the governing board appointed bg the President, contribute their services with-
out compensation. In addition, the Conference 18 authorized to employ experts
and consultants to research and report on particular subjects,

Since its activation in January 1968, the Administrative Conference has
adopted 81 formal recommendations for improved procedures, some calling for .
legislation and the remainder calling for action on the part of the affected agen-
cles, A number of additional recommendations will be considered at a forthcom.
ing plenary session in June 1972, Many of the present recommendations haive
been implemented, and others are in the process of implementation. In addition,
the Conference study of an issue has led in several instances to immediate accept-
ance of procedural improvements by affected agencies, without the necessity of
a formal recommendation.

Recent recommendations deal with such important subjects as:

Compliance by Federal agencles with the Freedom of Information Act.

Broadened publl(- participation in Federal administrative proceedings

Uniform procedures for the award of grants-in-aid, and comnllance by
grantees with conditions included in Federal grants-in-aid,

Bxercise of discretion by the Immigration and Naturalization Service in
change-of.status cases.

Procedures of the Food and Drug Administration for the formulation of
food and drug standards.

Ten standing committees of the Conference and the staff of the Chairman’s
Office, with the assistance of approximately 80 highly qualified academiec consmlt-
ants, are engaged in a wide variety of studies at the present time,

Current studies include the following:

FOC procedures for comparative broadcast licensing.

The administration and coverage of the Federal Tort Claims Act.

Devices for improved handling of citizen complaints against Federal admin.
{strative action.

The role of the chairman in independent regulatory agencies

Admission and release procedures of the Veterans Admlnlstmﬂon with
respect to mental patients,

Dc;pasunent of the Interior procedures with respect to the leasing of Indian
ands.

Procedures for expediting complex and protracted administrative cases.

The handling of disability benefit claims by the Social Security Administra.
tion and by other Federal agencies which administer disability programs.

Sut;:mary administrative action pending formal administrative adjudica-
tion.

Prosecutorial discretion in the enforcement of Federal regulatory crimes

The use of trial-type hearings to develop rules of general applicability.

c%r:ﬂlctt-&mnterest problems in dealing wlth natural resources of In.

an
Money penalties as an administrative sanctlon.
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I’rocedlures of the Federal Parole Board for the grant and revocation of
parole,

Informal handling of timber rights by the Department of the Interfor and
of grazing rights by the Department of Agriculture, .

Licensing procedures of Federal banking regulatory agencles. :

The use of trial-type hearings in atomic energy licensing and regulation.

Hundling of environmental issues in the licensing of power plants,

Procedures and policles of the U.8, Forest Service,

Regulatory procedures of the Department of Agriculture involving crop
allotments and acreage quotas.

Procedures avallable to losing bidders for Government contracts. '

Procedgffs for the negotiation, settlement and suspension of protested
rate fllings, .

Procedures for the development and use of statutorily-required statéments
of environmental effect, :

The use of publicity as an administrative sanction,

Handling by Federal agencies of incompetents’ funds.

Advice to the public from Federal administrative agencies.

Pre-induction judicial review of Selective Service System determinations.

“A(}verse action” procedures for the discipline or removal of Federal em-
ployees.

Remedies for the resolution of property disputes between the United States
and private persons,

A number of significant proposals have been made for the amendment and
up-dating of the Administrative Procedure Act, which has now been in effect
for 25 years, The Administrative Conference will devote a substantial portion of
{ts efforts in 1972-73 to a systematic evaluation and review of proposed amend-
ments of the APA. Systematie attention is also being given on a continuing basis
to the development of minimum procedural standards applicable to the informal
administrative process—the important but less visible activities of Government
which significantly affect millions of Americans each year.

The offices of the Administrative Conference of the United States are located
at 726 Jackson Place, N.W., Washington, D.C.. 205608, The Chalrman is Roger C.
Cramton, formerly, Professor of Law, University of Michigan.

Senator Baker. It is 12 o’clock, so we will recess, and continue the

hearings at 1:80 this afternoon.
(Whereupon, at 12 noon the hearings were recessed. )

AFTER RECESS

«Senator Bager. The committee will come to order, The next witness
is Mr, Frederick R. Anderson, editor in chief of the Enivronmental
Law Reporter,

Mr. Anderson, welcome to the committee, and we look forward to
receiving your testimony in whatever form you wish.

STATEMENT OF FREDERICK R. ANDERSON, EDITOR IN CHIEF,
THE ENVIRONMENTAL LAW REPORTER

Mr. AnpersoN. Mr. Chairman, it is a pleasure to acceﬁt the invitation
to appear before a joint session of these two distinguished committees.
The subject of your hearin]gs, the National Environmental Policy Act
of 1969, has been extensively analyzed in various articles and editorial
comments appearing in the Environmental Law Reporter. I am pleased
to have this opportunity to share with you some of that analysis, and to
expand somewhat upon it, regarding progress in the implementation
of NEPA by the Federa] agencies and especially by the courts.

. I will try to touch this morning on four frontiers in the judicial
implementation of NEPA that should be brought to the committee’s





